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STATEMENT OF THE CASE

Appelant Bruce Lewisfiled atimely gpped of an Initid Adminidrative Determination [IAD] issued by
the Restricted Access Management [RAM] program on July 30, 1997. The IAD denied Mr. Lewis's
request for additiond units of hdibut and sablefish quota share [QS] under the Individua Fishing Quota
[1FQ] program for Pacific halibut and sablefish. RAM denied the additional QS because Mr. Lewis
did not produce timely and sufficient evidence of the lease of two fishing vessels: the F/V CLIPPER
ENDEAVOR and the F/V KAELA C.! A hearing was not held because the record contains sufficient
information on which to reach afina decison, and because there is no genuine and substantia issue of
adjudicative fact for resolution. 50 C.F.R.

§679.43.2

In this Decision, | conclude that Mr. Lewis did not lease the F/V CLIPPER ENDEAVOR, but that he
did lease the F/V KAELA C between March 15, 1990, and May 8, 1990. Asaresult, the |AD
relating to the F/VV KAELA C isvacated, and Mr. Lewisis entitled to dl quaifying QS resulting from
the lease of the vessd.

ISSUES
1. Did Mr. Lewisleasethe F/V CLIPPER ENDEAVOR?
2. Did Mr. Lewisleasethe F/V KAELA C?

DISCUSSION

1The IAD aso denied Mr. Lewis's claim that he leased the F/V STARRIGAVAN. Mr. Lewis
does not seek reversal of the IAD asto that claim. [Apped, at 2]

2Formerly, 50 C.F.R. § 676.25(g)(2) and (3). All IFQ regulations were renumbered, effective
July 1, 1996. See, 61 Fed. Reg. 31,270 (1996). The wording of the regulation in question was unchanged
by the renumbering.



A former shareholder of a dissolved corporation who would otherwise qualify as a person may apply
for QS in proportion to the former shareholder’ s interest in the dissolved corporation. 50 CF.R. 8§
679.40()(2)(iii). To quaify for QS under the regulations of the IFQ program, a person must have
owned or leased afishing vessd that made legd landings of hdibut or sablefish during a QS qudifying
year (1988, 1989, or 1990). 50 C.F.R. 8§ 679.40(a)(2). Evidence of vessdl ownership islimited to the
following documents, in order of priority: aU.S. Coast Guard abstract of title, when required; a
certificate of registration that is determinative of vessal ownership; and abill of sde. 50 CF.R. 8
679.40(a)(3)(ii).

A written vessdl |ease agreement, or notarized statement from the vessel owner and |easeholder
attesting to the existence of avessd lease agreement a any time during the QS qudifying years, is
conclusive evidence of avessd lease. Conclusive evidence of avessd lease must identify the leased
vessd, the name of the leaseholder and the period of time during which the lease was in effect. 50
C.F.R. 8 679.40(a)(3)(iii). Other evidence, which may not be conclusive, but which tends to support
the existence of avessdl lease, may aso be submitted. Id. In the absence of conclusive evidence of a
vess lease, the Apped s Officer seeks to determine from areview of al the evidence in the record
whether the overdl arrangement between the parties condtituted avessel lease. See Thomassen v.
Mechanics Service, Inc., Appeal No. 95-0088, July 29, 1998, at 9.

Neither the IFQ regulations nor the regulatory history define “vessd lease.” In asaries of decisions?®
this Office identified seven factors to assst Appeds Officersin deciding whether avdid ord vessd
lease existed. Thefactors are:

(1) how the parties characterized their business arrangement at the relevant times,

(2) whether and to what extent the claimed |essee had possession and command of the vessd
and contral of the navigation of the vesd;

(3) whether the claimed lessee directed the fishing operations of the vessd;
(4) whether the claimed lessee had theright to hire, fire, and pay the crew of the vessd;
(5) whether the clamed lessee was responsible for the operating expenses of the vessd;

(6) whether the claimed lessee trested the fishing operations in which the vessel was used
as higlher business for federa income tax and other purposes; and

3See, e.g., O'Rourke v. Riddle, Appeal No. 95-0018, May 18, 1995; F/V_Determined Partnership
v. Big Blue, Inc., Appeal No. 95-0049, October 22, 1996; Smee v. Echo Belle, Inc., Appea No. 95-0076,

August 1, 1996; Kristovich v. Dell, Appeal No. 95-0010, March 20, 1996.
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(7) whether the claimed lease had a set or guaranteed term.

We deve oped these factors after reviewing the regulatory history of the IFQ program, maritime law,
and other legd principles relating to leases. We discovered that the North Pecific Fishery Management
Council intended to award QS to vessdl |essees because, like vessdl owners, lessees "supply the means
to harvest fish, suffer the financia and liability risksto do so, and direct the fishing operations™ In our
first decision involving avessd leaseissue® we said:

it gppears that the Council intended to allocate Quota Share to those who acted like
entrepreneurs in controlling and directing the fishing operations that produced the legd
landingsin question. An entrepreneur is one who organizes, operates, and assumes the
risk in a business venture in expectation of gaining the profit.® Thisisthekind of person
the Council seemsto have had in mind when it decided that vessel |essees, aswell as
vessel owners, could be "qudified persons”” The RAM Divison, too, gppears to have
envisoned alessee as one who was an entrepreneur with respect to the fishing
operations.

The factors were designed to help identify which party, as between avessdl owner and aclamed vessd
lessee, was the "true” fishing entrepreneur. Owners and operators of fishing vessels enter into a variety
of business arrangements, with varying degrees of formality. In many ways, owners and operators
share in therisks, respongbilities, and rewards of a commercid fishing enterprise. For example,
whether an owner leases his vessel to another or not, the owner typicaly is compensated with a share
of the fishing proceeds and, therefore, dways has a stake in the success of the enterprise. Whether the
operator leases the vessel or works as a hired skipper, partner, or joint venturer of the owner, the
operator accepts persond and financia risks by taking the vessdl and crew out to sea, and by relying
on their catch for alivelihood. And because hired skippers and crew dmost dwayswork as
independent contractors, rather than as employees, everyone involved in acommercid fishing enterprise
could be considered, in a sense, an entrepreneur.

Nonethdless, the Council chose to awvard Quota Shares only to quaified vessd owners or vessel

lessees. The Council preferred to reward vessel owners and those who (as lessees) acted like vessel
owners, rather than those who worked with, for, or as agents of, vessel owners. A non-owner vessel
operator must have had alease to qudify for an initid issuance of QS; any other rdationship resultsin

458 Fed. Reg. 59,375, at 59,378 (November 9, 1993).

SO'Rourke v. Riddle, Appeal No. 95-0018, at 13, May 18, 1995, aff'd May 23, 1996.

SWEBSTER'S|| NEW RIVERSIDE UNIVERSITY DICTIONARY 436 (1988)
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the QS going to the vessel owner. Therefore, to find for aclamed lessee, the Appedls Officer must
reach alegd conclusion that the parties entered into alegally valid vessd lease that was in effect when
the qudifying landings in question were made.

Unlike our anadlysis of purported written vessdl leases, which focuses dmost exclusively on the four
corners of the document, our analysis of ord vessdl leases consders the parties words, conduct, and
documents. Regardless of whether the parties agreement was written or ord, we must answer the
same questions. (1) What were the terms of the agreement? (2) Did the agreement condtitute alegaly
vaid vessH lease? and (3) If 0, when wasit in effect?

In applying the ord lease factors, we have found it necessary to use aflexible case-by-case andlyss.
The factors are anayticd tools or guideposts, rather than elements of avessel lease. Thefactorsare
not exclusive; an Appeds Officers has discretion to consder additiond factorsin particular casesiif they
help in determining whether alease existed between the parties.

1. Did Mr. Lewisleasethe F/V CLIPPER ENDEAVOR?

RAM issued halibut QS and sablefish QS to Clipper Seafoods, Ltd., based on the company’s
ownership of the F/V CLIPPER ENDEAVOR in 1988. The U.S. Coast Guard abstract of title shows
that Clipper Seafoods, Ltd. owned the vessel during that year.

Mr. Lewis clams that he leased the F/V CLIPPER ENDEAVOR from Clipper Seafoods, Ltd., as
president and owner of Douglas Cold Storage, Inc., between June and December 1988. In aletter to
RAM, he dlegesthat: (1) awritten lease existed for the vessdl, but his copy of the written lease was
golen from his house in Sedttle, Washington, following his arrest on April 27, 1992; (2) Mr. Paul
Gilliland signed the written lease on behaf of Clipper Seafoods, Ltd., as vice-president of the company;
and (4) Douglas Cold Storage, Inc. paid Mr. Lewis $30,000 to captain the vessd. The fishing records
of the State of Alaska Commercid Fisheries Entry Commission [CFEC] show that Mr. Lewis landed
halibut and sablefish on his fishing permit from the F/\VV CLIPPER ENDEAV OR on September 30,
1988, and October 24, 1988.

Mr. Lewis did not produce for the record any documents that show he leased the F/VV CLIPPER
ENDEAVOR. Notably absent from the record are settlement statements, bank records, fish cannery
statements, corporate business records, federal income tax returns, checks, receipts, accountant or
bookkeeper records, W-2 forms, etc. that would show (1) the terms of an agreement between the
parties; (2) who was responsible for the navigation, the fishing, the marketing of the fish, and the crew,
of the F/V CLIPPER ENDEAV OR during the relevant period; and (3) who received and controlled
the fishing income from the vessel’ s operations, made the capital investments, and paid for and assumed
the financid and liability risks, with regard to the vessel’ s operating expenses. Also, notably absent
from the record is a letter or affidavit from Mr. Paul Gilliland, or someone ese on behaf of Clipper
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Seafoods Ltd., attesting to the existence of awritten lease. At bet, the evidence in the record shows
only that Mr. Lewis was aboard the F/VV CLIPPER ENDEAVOR for the harvests of the haibut and
sablefish landings on September 30, 1988, and October 24, 1988.

Due to the absence of evidence, | conclude that Mr. Lewis (or Douglas Cold Storage, Inc.) did not
lease the F/V CLIPPER ENDEAVOR. Therefore, Mr. Lewisis not eigible for the QS resulting from
the landings of the vessdl in 1988.

2. Did Mr. Lewisleasethe F/V KAELA C?

The U.S. Coast Guard abstract of title shows that Cal Kaela, Inc. owned the F/VV KAELA C in 1990.
RAM initidly assgned the QS for the vessd’s 1990 landings to Larry Kinley, but later revoked the QS.
Mr. Kinley did not chalenge the revocation. RAM’ s records show that Ca Kaela, Inc. never gpplied
for QS, and that RAM has not issued the QS to anyone for the F/V KAELA C.

Mr. Lewis origindly claimed on his Request for Application [RFA] that he leased the FV KAELA C
between March and June 1989. Because the vessdl made no halibut or sablefish landingsin 1989, and
because Mr. Lewis operated the vessdl in 1990, it islikely that Mr. Lewis meant to claim on his RFA
that he leased the vessdl in 1990, and not in 1989. Thus, for purposes of this apped, | shall consder
Mr. Lewis clam of the lease of the F/V CLIPPER ENDEAVOR in 1989 to be for the period between
March and June 1990.

To prove that he leased the vessdl, Mr. Lewis produced a typed document purported to be a bareboat
charter for the F/V KAELA C, sgned by Mr. Lewis, as president of Douglas Cold Storage, Inc., and
by Mr. Scott Bergren, as president of Cal Kagla, Inc., on March 15, 1990. The typed document does
not have a stated term, and contains handwriting on the document that modifies various provisons of
the charter. Theword “DRAFT” is handwritten above the heading of the document, which is entitled
“BAREBOAT CHARTER.” Because the document appears to be adraft, I conclude that the
document, by itself, cannot be considered conclusive evidence of the lease of the F/V KAELA C.
Nevertheless, the document can be used as evidence of the existence of an ora lease of the vessdl.

In addition to the draft “bareboat charter” document, Mr. Lewis produced (1) Alaska state fish tickets
for landings made by Mr. Lewisfrom the F/VV KAELA C on April 9, April 13, April 23, and May 4,
1990; (2) cod scale sheets for landings made by the F/V KAELA C a Pelican Seafoods, Inc., in April
1990, which show Mr. Lewis as the master of the vessdl; (3) CFEC fishing records for landings made
from the F/VV KAELA C on Mr. Lewis sfishing permit on April 9, April 13, April 23, and May 4, and
June 8, 1990; and (4) afax from Mr. Scott Bergren, president of Ca Kagla, Inc., to Mr. Lewis,
terminating the “charter” of the F/'VV KAELA C on May 8, 1990.
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On August 5, 1999, | called Mr. Scott Bergren’ who confirmed that he and Mr. Lewis had signed a
bareboat charter for the KAELA C on March 15, 1990, and that Mr. Bergren terminated the charter
viafax on May 8, 1990. The biennid report for Douglas Cold Storage, Inc., and a certificate of
involuntary dissolution issued by the state of Alaska, show that Douglas Cold Storage, Inc. isa
dissolved corporation, and that Mr. Lewis was the president and sole shareholder of the corporation at
the time of dissolution.

Based on the weight of the evidence in the record, | find that (1) Cal Kadla, Inc., owned the F/V
KAELA Cin 1990; (2) Mr. Bergren and Mr. Lewis signed a draft bareboat charter agreement on
March 15, 1990, for the charter of the F/V KAELA C by Douglas Cold Storage, Inc.; (3) Mr.
Bergren terminated Mr. Lewis charter of the F/V KAELA C on May 8, 1990; (4) Mr. Scott Bergren
had the authority to Sign the draft charter and to terminate the charter of the F/V KAELA C, as
presdent of Cd Kaela, Inc.; (5) hdibut and sablefish landings were recorded on Mr. Lewis fishing
permit from the F/V KAELA C between March 15, 1990, and May 8, 1990; (6) Mr. Bergren
chartered the F/VV KAELA C to Mr. Lewis on March 15, 1990, and terminated the charter on May 8,
1990; and (7) Douglas Cold Storage, Inc., is currently dissolved, and Mr. Lewis was the president and
sole shareholder of the corporation at time of dissolution.

In light of this evidence, | conclude that Douglas Cold Storage, Inc. leased the F/V KAELA C from
Ca Kada, Inc., between March 15, 1990 and May 8, 1990, and that Mr. Lewisis entitled to the QS
resulting from the landings made from the F/\VV KAELA C during that period.

FINDINGS OF FACT
1. Clipper Seafoods, Ltd., owned the F/VV CLIPPER ENDEAVOR in 1988.
2. Cd Kadla, Inc., owned the F/V KAELA C in 1990.

3. Hdibut and sablefish landings were recorded on Mr. Lewis sfishing permit from the FV KAELA
C between March 15, 1990 and May 8, 1990.

4. Mr. Scott Bergren had authority to Sign and terminate the charter of the F/V KAELA C, as
president of Ca Kadla, Inc.

5. Mr. Bergren terminated Mr. Lewis s charter of the F/V KAELA on May 8, 1990.

6. Cd Kada, Inc., never gpplied for QS, including the QS for the landings made from the F/V

"Mr. Bergren is currently the president of California Calamari Corporation in Walnut Creek,
Cdlifornia
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KAELA Cin 1990.

7. Douglas Cold Storage, Inc., was involuntarily dissolved by the Sate of Alaska.

8. Mr. Lewiswas the president and sole shareholder of the corporation at the time of dissolution.
CONCLUSIONS OF LAW

1. Mr. Lewisdid not lease the F/VV CLIPPER ENDEAVOR in 1988.

2. Mr. Lewis cannot be issued QS, based on the lease of the F/V CLIPPER ENDEAVOR in 1988.

3. Douglas Cold Storage, Inc., leased the F/VV KAELA C from Ca Kaela, Inc., between
March 15, 1990, and May 8, 1990.

4. Mr. Lewisisentitled to the QS resulting from the landings made from the F/V KAELA C between
March 15, 1990, and May 8, 1990.

DISPOSITION AND ORDER

The IAD that isthe subject of this apped is AFFIRMED insofar as it denied issuance of QSto Mr.
Lewisfor the lease of the F/V CLIPPER ENDEAVOR and the F/V STARRIGAVAN. ThelAD is
VACATED to the extent that it denied QS to Mr. Lewisfor the lease of the F/V KAELA C between
March 15, 1990, and May 8, 1990. RAM is ORDERED to issue to Mr. Lewisthe QS resulting from
al qudifying hdibut and sablefish landings made from the F/VV KAELA C during thet period. This
Decision takes effect April 26, 2000, unless by that date the Regional Adminigtrator orders review of
the decison.

Any party, including RAM, may submit aMotion for Reconsderation, but it must be received & this
Office not later than 4:30 p.m., Alaska Time, on April 6, 2000, the tenth day after the date of this
Decison. A Mation for Recongderation must be in writing, must specify one or more materia matters
of fact or law that were overlooked or misunderstood by the Apped's Officer, and must be
accompanied by awritten statement or Points and Authorities in support of the mation.

Randdl J. Moen
Appeds Officer
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