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STATEMENT OF THE CASE

The Redtricted Access Management (RAM) program issued an Initid Adminidrative Determination
(IAD) on March 20, 1996 which denied Zahary Basargin's gpplication for aVessd Moratorium
Qudification and Permit (VM Q& P) under the Vessd Moratorium Program on Groundfish and Crab.!
The basis of the IAD was that RAM’ s database did not show that the Appdlant’s vessdl, the FIV
WHITE NIGHT, had made any landings of moratorium species between January |, 1988 and February
9, 1992.

ISSUE

Is the Edtate of Zahary Basargin entitled to a Vessd Moratorium Permit based on the landings of the
FV WHITE NIGHT?

BACKGROUND

Zahary Basargin submitted an application for aVessd Moratorium Qudification and Permit on March

! This Decision applies to the Estate’s rights under the Vessel Moratorium Program for
Groundfish and Crab, which isfound at 50 C.F.R. 8§ 679.4(c). The Moratorium Program governs the
Edtate’ s ability to harvest moratorium species through December 31, 1999. The Moratorium Program
expires on December 31, 1999. See 64 Fed. Reg. 3651-3653 (January 25, 1999). The Moratorium
Program should not be confused with the North Pacific License Limitation Program (LLP), which is
found at 50 C.F.R. 8 679.4(k). The LLP appliesto fishing for certain species of groundfish in the Gulf of
Alaska and Bering SealAleutian |slands areas and certain species of crab in the Bering Sea/Aleutian
Islands area. The application period for LLP runsfrom September 13, 1999 to December 17,
1999. For further information on the License Limitation Program, the Estate may contact
Restricted Access Management (RAM), NMFS, Box 21668, Juneau, Alaska 99802-1668, 907-

586-7474 or 1-800-304-4846 (option 2).




7,1996. He clamed he had made landings of moratorium groundfish species with hook gear in period
1 (January |, 1988 through February 9, 1992) and period 2 (February 10, 1992 through December 11,
1994).

RAM made an Initid Adminigrative Determination on March 20, 1996 that Mr. Basargin was not
entitled to receive a permanent, transferable Moratorium Qualification because it was unable to verify
the landings claimed by Mr. Basargin inits officia database? RAM issued Mr. Basargin an interim
moratorium permit and a non-transferable moratorium qualification pending find agency action on Mr.
Basargin's request.®

The IAD informed Mr. Basargin that if he disagreed with RAM’ s determination, he could elther ask
RAM to reconsder its decision or file an gpped with this Office. It informed Mr. Basargin that if he
wished to appedl, he needed to submit afull statement in support of hisappea. The lAD aso told Mr.
Basargin of hisright to request a hearing of factsthat werein dispute and that if he requested a hearing,
he needed to identify the specific facts that were in dispute and the evidence or testimony he would
present to resolve those disputes. Findly, the IAD told Mr. Basargin that the interim moratorium permit
would expire on May 20, 1996, unless Mr. Basargin either asked for reconsideration or filed an apped
by that date.

On May 20, 1996, RAM received aletter from Natalia Basargin requesting an apped for the
moratorium permit. Natalia Basargin was writing because her husband, Zahary Basargin, had died in a
fishing accident in February 1996 and she had been appointed persond representative of his estate.*
Mrs. Basargin sent three fish tickets showing landings from the F/\VV WHITE NIGHT: [1] afish ticket
showing alanding of sablefish and Pecific cod with longline gear on May 6, 1987 at Sand Point,

2 RAM’s Official Record for the Moratorium Program did not itself contain landings histories.
RAM cresated its Official Record for the Moratorium Program based on information obtained from the
North Pacific Fisheries Management Council. The Council staff reviewed landings histories and prepared
alist of the vessdlsit concluded were qualified and what endorsements the applicants should receive.
RAM adopted the Council’ s determinations as part of its Official Record for the Moratorium Program.
[Memorandum (e-mail) from Phil Smith, RAM Program Director, to Mary Alice McKeen, September 28,

1999 ]

3 Because of the need for vessel owners to show that their vessel had “moratorium qualification,”
RAM began issuing an actua Certificate of Moratorium Qudification with gear endorsements, in addition
to the vessel moratorium permits. RAM issues a transferable Certificate of Moratorium Qualification, if
RAM and the applicant have no dispute over whether the vessel is qualified and what gear endorsements
the vessel should receive. Asin thiscase, if RAM and the applicant disagree, RAM issues a non-
transferable qualification and an interim vessel moratorium permit, giving the applicant what was clamed
on the application until the final agency action. See 50 C.F.R. § 679.4(c)(10).

“ This Decision therefore refers to the Estate as the Appellant.
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Alaska; [2] afish ticket showing alanding of rockfish with longline gear on May 30, 1992 & Homer,
Alaska; [3] afish ticket showing alanding of sablefish, halibut, arrowtooth flounder, shark and Pecific
cod with gear type“1" on May 29, 1994 a Homer, Alaska. Mrs. Basargin's letter stated that she was
trying to locate her husband’ s fish tickets or other proof and opined, “maybethisisal | need.” She
aso wrote a letter, dated June 1, 1996, asking for additiond time to locate information.

RAM granted Mrs. Basargin an additional 60 days— until September 17, 1996 — to submit additiona
information and told her that if she failed to respond by that date, the interim permit would expire. On
September 17, 1996, RAM received a letter from Mrs. Basargin requesting additiond time because she
was having a difficult time over her husband' s deeth and needed “more time to get al these things
together.” RAM responded by granting Mrs. Basargin until December 31, 1996 to submit
additiona information and once again told her that if she failed to respond by that date, the interim
permit would expire.

On December 16, 1996, Mrs. Basargin wrote, “1 just can’t seem to get to do this, my head is still not
graight from the accident and | need more time for getting the papers together. | redlly need time for
this” RAM extended the response time to February 28, 1997. On February 21, 1997, Mrs. Basargin
againg asked for additiond time, merdly saying “1 till need moretime” RAM denied the request and
referred the case to this Office for filing as an gpped.

The Edtate did not request a hearing and the record before me does not indicate that ahearing is
warranted under the criteriain 50 C.F.R. 8§ 679.43(g)(3). The Estate has had ample opportunity to
submit additiona evidence showing the landings of the F/VV WHITE NIGHT. This record does not
show that thereis a genuine and substantid issue of adjudicative fact for resolution a ahearing. A
hearing will not be ordered on the bass of mere dlegations or denid or generd descriptions of positions
and contentions. The record contains sufficient information on which to reach fina judgment in accord
with 50 C.F.R. 8 679.43(g)(2) and is hereby closed.

DISCUSSION

The Vessd Moratorium Program on Groundfish and Crab limits fishing for moratorium species of crab
in the Bering Seaand Aleutian Idands (BSAI) area.and moratorium species of groundfish in the Gulf of
Alaska (GOA) and BSAI. Moratorium crab species are Tanner and king crab harvested in BSAI®
Moratorium groundfish species are groundfish, except sablefish caught with fixed gear, harvested in the
GOA or BSAI ©

>50 CF.R. §670.2.

® Moratorium groundfish species means “ species of groundfish, except sablefish caught with fixed
gear, harvested in the GOA or in the BSAI, the commercid fishing of which is governed by this part.” 50
C.F.R. 8679.2. Groundfish means “target species and the ‘other species category, specified annually
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The regulations for the Moratorium Program require two steps in deciding an gpplication. First, RAM
determines whether avessd is qudified to participate in the moratorium. A vessdl has “moratorium
gudification” by its own landings or by transfer of a qudification from another vessd.” The Estate
makes no alegation of atransfer, so the only way the F/VV WHITE NIGHT. could be aqudified vessd
isby itsown landings. Federd regulation 50 C.F.R. 8 679.4(c)(7)(i) specifiesthat these landings must
be of moratorium species and must have occurred between January |, 1988 and February 9, 1992. This
isthe qudifying period.

If and only if the vessdl has moratorium qudification, RAM proceeds to the second step: which species
the vessdl can harvest and what gear the vessel can usein that harvest. Four different gear
endorsements are possible. A vessd can receive the right to harvest moratorium crab with pot gear,
moratorium groundfish with pot gear, moratorium groundfish with hook gear or moratorium groundfish
with trawl gear.

Federd regulation 50 C.F.R. § 679.4(c)(5) contains the gear endorsement criteria. A landing of
moratorium crab in period 1 (January |, 1988 to February 9, 1992) gives the applicant acrab
endorsement. A landing a moratorium groundfish with hook, pot or trawl gear in period 1 gives the
gpplicant endorsements to harvest moratorium groundfish with hook, pot and trawl gear. It istruethat,
in some circumstances, an applicant can gain an additiond gear endorsement from alanding in period 2
(February 10, 1992 to December 11, 1994), but that is only if the gpplicant first had alanding in period
1(January |, 1988 to February 9, 1992).8

The fish tickets submitted by the Estate show landings before and after, but not during, the criticd time
period of January |, 1988 to February 9, 1992. The landing of Pacific cod a Sand Point occurred in
May 1987. The landing of rockfish at Homer occurred in May 1992. The landing of flounder, shark

pursuant to 8 670.20(a)(2).” 1d. Pursuant to 50 C.F.R. 8§ 670.20(a)(2), NMFS, after consultation with the
North Pacific Fisheries Management Council, sets annua total allowable catch (TAC) and reserves for
certain species of fish. The TAC figures are published annually in the Federal Register. Arrowtooth
flounder, shark and Pecific cod are groundfish under this process. Salmon and halibut are not. See, e.g.,
55 Fed. Reg. 3223 - 3229 (Jan. 31, 1990) (1990 fishing year); 56 Fed. Reg. 6290 - 6296 (Feb. 15,
1991)(1991 fishing year); 57 Fed. Reg. 2844 - 2851 (Jan. 24, 1992)(1992 fishing year).

7 50 C.F.R. § 679.4(c)(7)

8 For example, under 50 C.F.R. § 679.4(c)(5), an applicant who had alanding of moratorium
groundfish in period 1only would receive a permit with gear endorsements to harvest groundfish with
trawl, pot and hook gear. If, in addition, the applicant had alanding of moratorium crab in period 2, acrab
endorsement would be added to the permit.
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and Pacific cod at Homer occurred in May 1994 ° The Estate’ s landingsin May 1992 and May 1994
are outside the qualifying period and outside period 1. These landingsin period 2, by themsalves,
cannot be the basis of an award of a moratorium permit.

Nether RAM’s Officid Record nor the evidence submitted by the Estate shows that the 'V WHITE
NIGHT made any landings of moratorium crab or groundfish species between January |, 1988 and
February 9, 1992. Therefore | conclude that the F/V WHITE NIGHT isnot aqualified vessel and that
the Edtate is not entitled to a vessel moratorium permit.

FINDING OF FACT

No legd landings of moratorium species between January |, 1988 and February 9, 1992 were made
from the Estate’ s vessd, the F/V WHITE NIGHT.

CONCLUSIONS OF LAW

The Edtate of Zahary Basargin is not entitled to a Vessd Moratorium Permit based on the landings of
the F/V WHITE NIGHT.

DISPOSITION

The IAD on Recongderation that is the subject of this gpped is AFFIRMED. This Decision takes
effect November 24, 1999, unless by that date the Regional Administrator orders review of the
Decison.

Any party, including RAM, may submit a Motion for Reconsideration, but it must be received by this
Office not later than 4:30 p.m. Alaskatime, on the tenth day after this Decison, November 4, 1999. A
Motion for Reconsderation must be in writing, must specify one or more materid matters of fact or law
that were overlooked or misunderstood by the Appedls Officer, and must be accompanied by awritten
gtatement or points and authoritiesin support of the motion.

% The fish ticket provided by the Estate for the 1994 landing of flounder, shark and Pacific cod in
Homer has a gear code “1.” The Alaska Department of Fish and Game Code list, printed in 1996, lists“1"
aspurse seine. This appears to have been the gear code for purse seine since 1982. [Memorandum to
Filere Cdll to ADF& G Biologist David Petree, September 30, 1999] Therefore, in addition to being the
wrong time period, this fish ticket might not assist the Estate because it might be the wrong gear type.
Thisissue need not be resolved because any 1994 landings are outside the qualifying period (January |,
1988 through February 9, 1992).
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Mary Alice McKeen
Appeds Officer
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