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STATEMENT OF THE CASE

The Redtricted Access Management (RAM) program issued an Initid Adminidrative Determination
(IAD) on Reconsideration on June 19, 1996, which denied Mr. Hatten's gpplication for avessdl
moratorium qudification and permit under the Vessel Moratorium Program on Groundfish and Crab for
the F/V THUNDERBIRD.! RAM concluded that Mr. Hatten was not entitled to a moratorium
qudification or permit for the F/\VV THUNDERBIRD because it was not a quaifying vessd. RAM
referred this case to this Office for filing as an apped. Because the record contains sufficient
information on which to reach afind decison and because there is no genuine and subgtantia issue of
adjudicative fact for resolution, no hearing was ordered.?

ISSUE
Is Mr. Hatten entitled to a vessel moratorium qudification and permit for the FV THUNDERBIRD?
BACKGROUND

Mr. Hatten gpplied for a vessdl moratorium qudification and permit on May 30, 1996. He clamed
landings from the FVV THUNDERBIRD of moratorium groundfish with hook gear in period 1 (January

! The Vessel Moratorium Program for Groundfish and Crab, 50 C.F.R. § 679.4(c), expires on
December 31, 1999. This program should not be confused with the North Pacific License Limitation
Program (LLP), 50 C.F.R. § 679.4(k). As of January |, 2000, a license limitation permit will be necessary
to harvest certain species of groundfish in the Gulf of Alaska and Bering Sea and Aleutian Islands areas
and certain species of crab in the Bering Sea and Aleutian Islands area. The application period for LLP
is from September 13, 1999 through December 17, 1999. For further information on the License
Limitation Program, Mr. Hatten may contact Restricted Access Management (RAM), NMFS, Box
21668, Juneau, Alaska 99802-1668, 907-586-7474 or 1-800-304-4846 (option 2). The NMFS website at
“http://www.fakr.noaa.gov” aso has information on the LLP.

250 C.F.R. § 679.43.



I, 1988 to February 9, 1992) and period 2 (February 10, 1992 to December 11, 1992). He noted on
the gpplication that hisfirgt boat, the F/VV INLET VENTURE, was last fished in 1991 and that his new
boat, the F/'VV THUNDERBIRD, began fishing in 1992 to the present.

RAM issued an IAD which denied Mr. Hatten's gpplication because RAM’ s records did not show that
the F/V THUNDERBIRD was a qudified vessdl. The lAD informed Mr. Hatten that he needed to
produce fish tickets to show the FV THUNDERBIRD made qudifying landings. The IAD dso told
Mr. Hatten that, if hislast boat (the F/V INLET VENTURE) was the qualifying vessel and he sold that
boat, that the fishing rights of the boat stayed with the boat, and therefore went to the new owner,
unlessthe bill of sale specified that Mr. Hatten kept the fishing rights

In accordance with federd regulation, RAM issued Mr. Hatten an interim moratorium permit with
endorsements to harvest groundfish with trawl, pot and hook gear, which is vaid pending final agency
action on his application.® These are the endorsements to which Mr. Hatten would be entitled, if the
clams on his gpplication were proven true.

Mr. Hatten asked RAM to reconsider the IAD. He stated that the F/V THUNDERBIRD was first
fished in May 1993 and that congtruction of the vessdl was begun by Maderia Boat Works in 1991 and
completed by in April 1993. To support these satements, he submitted fish tickets and fishing logs
showing landings of moratorium groundfish in the Gulf of Alaskain 1993 and in 1994 from the F/VV
THUNDERBIRD, a contract for construction of the boat with Maderia Boat Works and an income
and expense statement from Maderia Boat works for Michael Hatten for the period September |, 1991
to January 5, 1992.

On recongderation, RAM affirmed its original decison because the evidence submitted by Mr. Hatten
did not show that the FV THUNDERBIRD made qudifying landings.

DISCUSSION

For avess to qudify to participate in the Moratorium Program, the vessel must have moratorium
qudification. A vessd has moratorium qudification either because it isan origind qudifying vessd or
because it has received a moratorium qudification by transfer from an origind qudifying vessd.* An
origind qudifying vessd isavessd that made landings of moratorium crab or groundfish during the

3 The rule is broader than that. The retention of the moratorium rights by a prior owner can bein
any agreement or contract, which includes a bill of sale. Yukon Queen Fisheries, LLP, Appea No. 96-
0009 (Sept. 17, 1998).

350 C.F.R. § 679.4(c)(10)
450 C.F.R. § 679.4(c)(7).
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qudifying period, which is January |, 1988 to February 9, 1992.°> Moratorium crab are Tanner and king
crab harvested in the Bering Sea and Aleutian Idands area (BSAI). Moratorium groundfish are species
of groundfish, except sablefish caught with fixed gear, harvested in the Gulf of Alaskaor in BSAI.®

The fish tickets submitted by Mr. Hatten for landings of moratorium groundfish from the F/V
THUNDERBIRD in 1993 and 1994 do not entitle Mr. Hatten to a moratorium permit. For landingsto
be qudified landings, they must be in the quaifying period, which is January |, 1988 to February 9,
1992. | assumethat Mr. Hatten's clams that the F/V THUNDERBIRD was under congtruction in
1991 and was completed in April 1993 aretrue. The regulations, however, make no exception for a
vessdl under construction during the qualifying period.” A vessdl must have moratorium qudification
ather becauseitisan origind qudifying vessd or because it obtained moratorium qudification by
trandfer from an origind qualifying vessd.

Mr. Hatten stated in his application that the boat he owned the F/V INLET VENTURE prior to the
FV THUNDERBIRD. The record does not show whether the F/\VV INLET VENTURE isaqudified
vesH. If it were, Mr. Hatten would have to show that, when he sold the F/V INLET VENTURE, he
retained the moratorium rights of the boat.® Mr. Hatten does not allege, nor does the record show,
that Mr. Hatten retained the moratorium qudification of the F/\VV INLET VENTURE by contract or
agreement. No agpplication wasfiled to transfer the moratorium qudification of the F/V INLET
VENTURE or any other vessd to the F/V THUNDERBIRD.

Therefore, | conclude Mr. Hatten is not entitled to a vessdl moratorium permit or qudification for the
F/V THUNDERBIRD because the FV THUNDERBIRD was not an origind qudifying vessel and
because no application was filed to transfer a moratorium qudification from an origind qudifying vessel
to the F/'VV THUNDERBIRD.

FINDINGS OF FACT

1. The vV THUNDERBIRD did not make landings of any moratorium species between January |,
1988 and February 9, 1992.

550 C.F.R. § 679.2.
650 C.F.R. § 679.2.

" The only references in the regulations are to vessel reconstruction and apply to applications for
transfers of moratorium qualification. See 50 C.F.R. § 679.4(c)(8)(iv), 50 C.F.R. 8 679.4(c)(9)(iv).

8 Yukon Queen Fisheries, LLP, Appeal No. 96-0009 (Sept. 17, 1998); George Eliason, Appeal 96-
0054 (Nov. 19, 1999). Thisis not the same rule as the License Limitation Program. See 50 C.F.R. §
679.2 (definition of “eligible applicant”); George Eliason, Appea 96-0054 at 5 n.13.
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2. No gpplication was filed to transfer the moratorium quaification of any vessd to the F/V
THUNDERBIRD.

CONCLUSION OF LAW
Mr. Hatten is not entitled to a moratorium qudification or permit for the V. THUNDERBIRD
DISPOSITION

The IAD on Recongideration that is the subject of this gpped is AFFIRMED. This Decision takes
effect December 27, 1999, unless by that date the Regional Administrator orders review of the
Decison.

Any party, including RAM, may submit a Motion for Reconsideration, but it must be received by this
Office not later than 4:30 p.m. Alaskatime, on the tenth day after this Decision, December 6, 1999. A
A Motion for Reconsderation must be in writing, must specify one or more materia matters of fact or
law that were overlooked or misunderstood by the Appedl s Officer, and must be accompanied by a
written statement or points and authorities in support of the motion.

Mary Alice McKeen
Appeds Of ficer
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