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STATEMENT OF THE CASE

Appelant Thomas Mittenen filed atimely apped of an Initid Adminigtrative Determination [IAD] issued
on December 14, 1995, by the Restricted Access Management [RAM] program.! The IAD denied
Mr. Mittenen's request for Pacific haibut and sablefish quota share [QS] under the Individud Fishing
Quota [IFQ] program because he did not make atimely claim for QS, and because he did not provide
aufficient evidence of QS. Mr. Mittenen has adequatdly shown that his interest is directly and adversdy
affected by the IAD.

Mr. Mittenen's apped is divided into two separate gppeals. This gpped addresses whether Mr.
Mittenen can quaify for hdibut or sablefish QS based on the lease or ownership of the F/V
MARGARET G in 1988 and 1989; and if he can, whether he can receive IFQ credit and resultant QS
for the landings of halibut from the 'V MASONIC in 1984, as aformer shareholder of a dissolved
corporation, Wesfisco, Inc. This apped aso addresses whether Mr. Mittenen timely claimed that he
leased the F/V MARGARET G in 1989, the F/V SALTY llI, and the F/V PARAGON II. Mr.
Mittenen's other appeal (Appeal No. 98-0001) addresses whether he can receive hdibut QS, based on
the lease of the F/V ESKIMO PRINCESS in 1986.

On May 26, 1998, a hearing was held to determine whether Mr. Mittenen leased the FIV
MARGARET G in 1988 and 1989. The record was closed December 21, 1998.

In this decision, | conclude that Mr. Mittenen timely claimed that he leased the F'VV MARGARET G in
1989, that he qualifies for an initia issuance of hdibut QS, based on his equitable and beneficia
ownership of the F/V MARGARET G in 1989, and that he should receive additiona hdibut QS asa
successor-in-interest to the owner of the F/VV MASONIC in 1984. | dso conclude that Mr. Mittenen
does not quaify for aninitia issuance of sablefish QS, based on a clamed lease of the F/V
MARGARET G in 1988, because the sablefish landings made from the vessel that year were not "legd
landings' for IFQ purposes. | further conclude that Mr. Mittenen did not timely claim that he leased the
FV SALTY Il and the F/VV PARAGON and that as a consequence those clams cannot be

The Restricted Access Management Division was renamed Restricted Access Management
program, effective September 28, 1997. [NOAA Circular 97-09, 19 Sep 97].



consdered on appesl.

Appea No. 96-0002
January 22, 1999



ISSUES

1. Did Mr. Mittenen submit timely clamsthat he leased the FV MARGARET G in 1989, the FV
SALTY Il in 1987, and the F/V PARAGON Il in 19907

2. Isthe affidavit of Mr. Mittenen and Mr. Hofman conclusive evidence of avessd lease of the HV
MARGARET Gin 1988 and 1989?

3. Does Mr. Mittenen qualify for sablefish QS based on landings made from the FVV MARGARET G
in 1988?

4. Can Mr. Mittenen qudify for haibut QS based on the lease or purchase of the F/V MARGARET G
in 1989?

5. Can Mr. Mittenen receive hdibut QS based on the halibut landings made from the F'VV MASONIC
in 1984, as aformer shareholder of adissolved corporation, Wesfisco, Inc.?

BACKGROUND

Mr. Mittenen claimed on his Request for Application [RFA] for QS that he leased the F/V
MARGARET G between May and October, 1988. Two months after the 90-day deadline, Mr.
Mittenen informed RAM that he also leased the vessdl in 1989.2

RAM's records show that the 'V MARGARET G: (1) was owned by Cruzan Fisheries, Inc. between
1987 and 1991; (2) made landings of sablefish on April 28, 1988, April 30, 1988, May 3, 1988, and
August 10, 1988; and (3) made one landing of halibut on September 11, 1989.3

The vessdl's 1988 landings were made on Mr. David Dowi€e's fishing permit, who died aboard the
vess in the South Seasin April 1989. The vessdl's 1989 halibut landing was made on Mr. Mittenen's
fishing permit.

To prove he leased the vessd in 1989, Mr. Mittenen submitted a purchase agreement for the vessd,
signed April 24, 1989, by Mr. Mittenen, as buyer, and Mr. Dale Hofman, as sdller, on behaf of Cruzan

2See, the September 12, 1995 |etter to RAM from Mr. Mittenen's attorney, Joe Sullivan.

3See, RAM's Official Record. The F/V MARGARET G islisted asthe F/V "NOR CROWN" in
the Official Record. According to the records of the State of Alaska Commercia Fisheries Entry
Commission, the vessal was renamed the F/V NOR CROWN in 1991 and the F/VV ZOLOTI in 1993.
The registered owner of the vessal was Cruzan Fisheries, Inc., between 1988 and 1993.
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Fisheries, Inc.

In awritten IAD, RAM found Mr. Mittenen failed to timely clam and to provide sufficient evidence of
his digihility for hdibut QS and sablefish QS.

On gpped, Mr. Mittenen claimed he had a "'lease/purchase arrangement” for the F/V MARGARET G
with Cruzan Fisheries, Inc., between March 1, 1988 and September 1, 1991. The clam was made
pursuant to an affidavit of alease sgned by Mr. Mittenen and Mr. Hofman of Cruzan Fisheries, Inc. In
another affidavit, Mr. Mittenen referred to the arrangement as a"lease/purchase option.™ We ordered
Mr. Mittenen to produce additiona evidence that he leased the vessd.

During the course of this apped, we received sate and federa documents, which were incons stent
with the affidavits produced by Mr. Mittenen. The documents also showed that an ADF& G° intent to
operate was not filed for the 'V MARGARET G in 1988, and that the state fish tickets for the vessdl's
1988 landings were incomplete, with three of the four fish tickets untimdy filed. Mr. Mittenen was
ordered to produce evidence that legd landings of hdibut and sablefish were made from the vessd in
1988.

An ora hearing was held to determine whether the affidavits submitted by Mr. Mittenen were credible.
Mr. Mittenen was ordered to produce for the hearing any additiona evidence that would show he
leased the vessdl during the QS qualifying period (1988, 1989, or 1990).

During the hearing, Mr. Mittenen and Mr. Hofman testified that Mr. Mittenen leased the F/V
MARGARET G in 1988 and that they had alease/purchase arrangement for the vessdl in 1989.

After the hearing, Mr. Mittenen was ordered to produce evidence to support his assertions at the
hearing that he was aboard the F/''VV MARGARET G, and was the master of the vessd, at the time of
the vessd's landings in 1988.

Mr. Mittenen dso claimed on his RFA that he was digible for QS as aformer shareholder of a
dissolved corporation, Wesfisco, Inc.

The U.S. Coast Guard abstract of title for the 'V MARGARET G shows that Wesfisco, Inc., owned
the vessdl between June 22, 1981, and October 1984. RAM's records show that landings of halibut

“The affidavit is entitled "Exhibit D, Affidavit of Thomas W. Mittenen," and was signed by Mr.
Mittenen on December 30, 1997. The affidavit cannot be used as conclusive evidence of avessd lease
because the document is not signed by the owner of the vessdl.

5The state of Alaska Department of Fish and Game.
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were made from the vessd in June and July of 1984. No one ese clamed IFQ credit for these
landings.

Mr. Mittenen was ordered to produce evidence showing that Wesfisco, Inc. was dissolved, and that he
was the sole owner and successor to the interests of the corporation at the time of dissolution.
Wesfisco, Inc., was incorporated in the state of Washington.

After Mr. Mittenen filed his gpped, he claimed for the first time that he also had leased the F/V SALTY
1l in 1987 and the F/VV PARAGON I1 in 1990.

DISCUSSION

To qudify for QS under the regulations of the IFQ program, a person must have owned or leased a
vessdl that made legd landings of hdibut or sablefish in a QS qualifying year (1988, 1989, or 1990).°
A qudified person's hdibut QS is based on the five best years of legd landings of hdibut made from
vessals owned or leased by that person during the period 1984-1990.” A qudified person's sablefish
QS is based on the five best years of legal landings of sablefish made from vessals owned or leased by
that person during the period 1985-1990.8

1. Did Mr. Mittenen submit timely claimsthat he leased the F/V MARGARET G in 1989,
the F/V SALTY I11 in 1987, and the F/V PARAGON Il in 19907

In Tiger. Inc.,® we ruled that claims made on an RFA are part of an applicant's application for QS, and
are deemed to have been made in atimey manner if the RFA wastimdy filed. We dso ruled in that
case that claims made for the first time after the 90-day response deadline’® are untimely and will not be
considered on apped. In our reconsideration of Tiger, Inc.,* we ruled that an gpplicant who failed to
correct or notice a problem on an gpplication for QS or a Quota Share Data Summary, even if that

®See, 50 C.F.R. § 679.40(8)(2).

"See, 50 C.F.R. § 679.40(3)(4)(i)-

8See, 50 C.F.R. § 679.40(a)(4)(ii).

Appeal No. 95-0100, February 26, 1996, aff'd March 4, 1996.

19See, IFQ regulation 50 C.F.R. § 679.40(a)(7), which provides in relevant part that an applicant
for QS has 90 days to challenge the information in the applicant's application for QS or in the QS Data
Summary.

1A ppeal No. 95-0100, Decision on Reconsideration, February 26, 1996, aff'd March 4, 1996.
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falure condtituted a careless mistake, can still seek to correct that mistake on appedl, aslong asthe
goplicant made atimey cdlam and filed atimely gpped.

FIV MARGARET G
Mr. Mittenen changed the form on his RFA to read that he had leased the F/VV MARGARET G only in
1988, between May 1988, and the date of the vessdl's sale and return, October 1988.12

The evidence shows that the sde and return of the F/V MARGARET G could not have happened in
October 1988, but sometime in late 1989. The purchase agreement shows the sale of the vesse
occurred April 24, 1989, and RAM's landing records show Mr. Mittenen landed halibut from the
vesse on September 11, 1989. Thus, the lease claim on his RFA should have included 1989.

Mr. Mittenen did not inform RAM until two months after the 90-day deadline that he had leased the
vessd in 1989. RAM, in effect, treated the clam asa"new claim,” and regjected the claim as untimely.

| find that the claim made by Mr. Mittenen after the 90-day deadline was not anew claim, but an effort
to address an inadvertent mistake that occurred in the filing of the origind claim on hisRFA. In light of
this, Mr. Mittenen's 1989 lease claim can be considered on appeal for purposes of QS.

F/N/ SALTY Il and F/V PARAGON II

There is no evidence in the record that Mr. Mittenen informed RAM, by the 90-day response deadline,
that he leased or owned the F/VV SALTY Il or the F/V PARAGON. His clamsregarding these
vessels were made for the firgt time on gpped and were not reasonably raised by any clams he made
to RAM. Inlight of this, Mr. Mittenen's clamsthat he leased the F/VV SALTY I1l and the F/V
PARAGON |1 were not timely made and cannot be considered on apped for purposes of QS.

2. Isthe affidavit of Mr. Mittenen and Mr. Hofman conclusive evidence of a vessdl lease of
the F/V MARGARET G in 1988 and 1989.

Under the regulations of the IFQ program, awritten vessel |ease agreement, or notarized statement
from the vessdl owner and lease holder attesting to the existence of avesse lease agreement at any time
during the QS qudifying years, is conclusive evidence of alease. A notarized affidavit of avessd lease
must identify the leased vessd, the name of the lease holder, and the period of time during which the

2Mr. Mittenen submitted FORM D of his RFA as his claim for QS. "FORM D" is a vessdl
information form that requires the applicant to provide the "Vessal Purchase Date," and "If sold, [the]
date of sde." Mr. Mittenen substituted "L ease” for "Purchase," and "returned” for "sold." In doing so, he
claimed that he had |eased the vessel between May 1988 and the date of sale and return of the vessdl,
October 1988.
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lease wasin effect.® Other evidence, which may not be conclusive, but which tends to support the
existence of avessd lease, may aso be submitted.*

Mr. Mittenen produced a notarized affidavit sgned by himsdf and Mr. Dale Hofman, on behdf of
Cruzan Fisheries, Inc., attesting to a lease/purchase arrangement of the F/V MARGARET G.

In the affidavit,'> Mr. Hofman States:

"from March 1, 1988 to September 1, 1991 Tom Mittenen had full control and

respongbility for the operation and fishing of the F/V Margaret G pursuant to a

lease/purchase arrangement we had. On April 24, 1989, we reduced our purchase
agreement to the attached writing. Asit turned out, Tom did not purchase the vessd, but
continued to operate it on alease arrangement. ... My only involvement with the vessal from
March 1, 1988 - September 1991 was to have insurance | paid for prior to our agreement lap
over into part of the first year but theresfter the vessel was completely  Tom's respongbility.”

On itsface, the affidavit meets the regulatory requirements of avessd lease. The affidavit is notarized
and sgned by the vessel owner and claimed lease holder, and identifies the name of the lease holder,
the name of the leased vessdl, and the period of timethe lease wasin effect.  When an affidavit on its
face satifies the regulatory requirements of avessd |ease, the affidavit is consdered conclusive
evidence of avessd lease. Thisassumes, however, that the affidavit is credible. Where evidencein the
record is inconsstent with an affidavit, an gppeds officer should not accept the affidavit on its face, and
should look beyond the four corners of the document to determine whether the affidavit is credible. If,
after consdering al of the evidence, the appeds officer finds that the affidavit is not truthful or credible,
the affidavit will not be accepted as conclusive evidence.

Severd pieces of evidence in the record were inconsstent with the affidavit. The evidence suggested
that: (1) Mr. Dowie had leased the vessdl in 1988; (2) Mr. Mittenen had purchased the vessdl in April
1989; and (3) Mr. Mittenen was a hired skipper, not alessee, of the vessal in 1990 and 1991. The
evidence in the record showed that:

# Mr. Mittenen daimed on his RFA that he had leased the FVV MARGARET G
between May and October 1988;

13gee, 50 C.F.R. § 679.40(2) (3)(iii).
¥q,

15See, the document entitled "Owner's Verification of Lease," signed by Mr. Mittenen and Mr.
Hofman on November 14, 1997.
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# the F/V MARGARET G was operated by Mr. David Dowie, while fishing for tunain the
South Seas during late 1988 and early 1989;

# dl of the vessd's 1988 landings were made on Mr. David Dowi€'s fishing permit;

# Mr. David Dowie was charged by the state of Alaskawith theillegal operation and
processing of fishin April and May 1988, as the vessdl's operator;

# Mr. Mittenen and Mr. Hofman signed a purchase agreement for the vessel on April 24,
1989;

# Mr. Mittenen filed alien againgt the vessd for wages earned in May 1990 and April 1991,

# Mr. Hofman claimed in his deposition (August, 1990) that Mr. Dowie operated the F/V
MARGARET G in 1988 until the time of his death (April 30, 1989);

# Mr. Hofman's lawyer (Michadl White) claimed in a court filing in 1990 that Cruzan Fisheries,
Inc., leased the vessdl to Mr. David Dowie for the 1988 fishing season.

Because the evidence in the record was incons stent with the affidavit, we held an ora hearing to assess
the affidavit's credibility. The testimony at the hearing served only to discredit the affidavit.

At the hearing, Mr. Mittenen testified that: (1) he did not lease the F/V MARGARET G continuoudy
between 1988 and 1991; (2) he did not lease the vessdl at the time the vessel was in the South Seas
(late 1988 through April 1989); (3) he sSigned a purchase agreement for the vessel on April 24, 1989,
which wasin effect a the time of the halibut landing in September 11, 1989; (4) he paid Cruzan
Fisheries, Inc., two quarterly ingtalments for the purchase of the vessel, with two checks for $20,000
and $50,000; (5) he did not fish for hdibut or sablefish, nor lease the 'V MARGARET G, in 1990 or
1991, and (6) he and Mr. Hofman mutualy terminated the purchase agreement in November or
December, 1989.

Mr. Hofman testified that: (1) there were "pockets of time" during which the vessel was not leased to
Mr. Mittenen; (2) heleased the F/V MARGARET G to Mr. David Dowie during the period the vessdl
was in the South Sess; (3) the purchase agreement with Mr. Mittenen was in effect from April 1939
until virtudly the end of the 1989 season; (4) two quarterly ingalments were paid by Mr. Mittenen
under the purchase agreement; (5) he and Mr. Mittenen cdled off the purchase agreement in late 1989,
some time after the September 11, 1989 hdibut landing, due to litigation surrounding Mr. Dowi€'s
degth aboard the vessdl in the South Seas; (6) if he had drafted the affidavit he would have specified
that the lease was not continuous, but broken into severa periods, and (7) the vessdl was leased to
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other persons during the period of time cdlaimed in the affidavit.'®

After assessing dl of the evidence, | conclude that the affidavit is not credible, and that it cannot be
used as conclusive evidence of alease.

3. DoesMr. Mittenen qualify for sablefish QS based on landings made from the F/V
MARGARET G in 19887

To be congdered a"legd landing” under the regulations of the IFQ program, the hdibut or sablefish
must have been harvested with fixed gear and landed in compliance with the state and federd
regulationsin effect a thetime of the landing.!” Evidence of a"legd landing" is limited to documentation
of state fish tickets or federd catch reports that indicate the amount of halibut or sablefish harvested, the
IPHC regulatory area or groundfish reporting areain which it was caught, the vessal and gear type used
to catch it, and the date of harvesting, landing, or reporting.*®

Under the state of Alaskaregulationsin 1988, persons or companies that caught and processed fish
were reguired before operating to file an intent to operate with ADF& G,*° and to keep arecord of the
landing of fish on ADF& G fish tickets®® The Alaska regulations reguired the state fish tickets to be
submitted to ADF& G at least once aweek or as otherwise specified by ADF& G for each particular

M r. Hofman testified that he leased the vessdl to David Dowie for tuna fishing from the fall of
1988 into the spring of 1989; John Miller for six weeks of crab fishing during the winter of 1990; and Jm
Foliart for crab fishing between May and June of 1990.

YSee, 50 C.F.R. § 679,40(a)(3).
18see, 50 C.F.R. § 679.40(a)(3)(v)(B).

19see, 05 AAC 039.130(a), which provides. "(8) A person, company, firm, or other organization
who is the first purchaser of raw fish, or who catches and processes fish or byproducts of fish, or who
catches and has fish or byproducts of fish processed by another person or company, shdl:

(2) furnish to the department each calendar year before operating, a written intent to operate with
adescription of the nature, extent, and location of the operation on forms available from the department:
forms will not be processed and fish tickets will not be issued without certification that surety bonds as
required by AS 16.10.290 - 16.10.296 have been posted with the Commissioner of Labor and that avalid
Alaska Business License or Fisheries Business License has been issued by the Department of Revenue;”

20See, 05 AAC 039.130(b).
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area and fishery.?* The following information was required on state fish tickets??

(1) the name of the individua or company buying the fish, the processor code assgned to
each buyer by the department, and the signature of the buyer or his representative;

(2) the full name and signature of the permit holder;

(3) the name or the Coast Guard number of the vessd employed in taking the fish;

(4) the date of the landing of the fish;

(5) the fisherman's five-digit CFEC permit serid number, imprinted on thefishticket ~ from
the fisherman's vdid permit card at the time of ddivery only, (unlessthepermitcard ~ has been log,
transferred, or destroyed, and in that case, the buyer or fisherman may write  the permit number on
the fish ticket & time of ddivery only);

(6) the type of gear by which the fish were taken;

(7) the gatistical areain which the fish were taken; and

(8) the amount of pounds of fish landed.

Vessasthat processed fish were dso required to have an Alaska Department of Environmenta
Conservation [ADEC] seafood processor's permit.?3

Under the federa regulationsin 19882 the operator of afishing vessal (including a catcher/processor

2d.
224,

23See, 18 AAC 034.020, which provides in relevant part: "An establishment or vessel that
processes fisheries products may not operate without a current annua permit issued by the department.
The department will issue a permit if the establishment or vessel demonstrates that it can operate in
compliance with this chapter and has paid the applicable fee set out at 18 AAC 34.905. An establishment
or vessd shal comply with the terms of its permit.”

4See, 50 C.F.R. § 672.5, which reads in relevant part:

(a) Catcher vessals -- (1) the operator of any fishing vessel (including catcher/processor vessels)
to which a permit has been issued under 8 672.4 of this part, that catches groundfish in any of the Gulf of
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vessd) that caught sablefish in any of the Gulf of Alaskaregulatory aress, the territorid seaadjacent to
any regulaory area, or interna waters of the state of Alaska, was required to submit an accurately
completed state of Alaskafish ticket to ADF& G within one week after the sale or delivery of thefish to
shore.

RAM's records show landings of sablefish were made from the F/V MARGARET G on April 28, April
30, May 3, and August 10, of 1988.

ADF& G's records show that an ADF& G intent to operate was not filed for the vessdl as of June 23,
1988.% (In addition, state of Alaska records show that an ADEC seafood processor's permit was not
filed for the vessdl until May 26, 1988;% and that Cruzan Fisheries, Inc., had not acquired an Alaska
Fisheries Business license for the vessd, as of June 23, 1988,%” or asurety bond for the vessd, as of

Alaskaregulatory areas, the territorial sea adjacent to any regulatory area, or internal waters of the State
of Alaska, will be responsible for the submission to ADF& G of an accurately completed State of Alaska
fish ticket or an equivaent fish ticket. ...

(i) When to submit fish tickets.

(A) Sales of deliveriesto shore. Except as provided by paragraph (a)(1)(ii) of this section, the
operator of any fishing vessal who sdlls or delivered his catch of groundfish to shore must submit the fish
ticket required under paragraph (a)(1) of this section within one week after such fish are sold or
delivered.

(B) Sales or deliveriesto vessels. Except as provided by paragraph (8)(1)(ii), the operator of any
fishing vessal who sells or delivers his catch of groundfish to another vessel must submit the fish ticket
required under (a)(1) of this section within one week after he returns to port.

(i) At the éection of the fishing vessal operator who catches groundfish, fish tickets may be
prepared, and submitted under paragraph (a)(1)(i)(A) of this section to ADF& G by the shore-based
purchaser within one week after such fish are received by the purchaser, or, if submitted under paragraph
(@(1)()(B) of this section, to ADF& G by the vessel-based purchaser within one week after such
purchaser returns to shore. ...

#See, Statement of Record Search and Findings, by Carmine DiConstanzo, Supervisor, Computer
Services Section, Divison of Commercia Fisheries, Alaska Department of Fish and Game, June 24, 1988,
which provides that the vessal had yet to be licensed (for the year) as of that date.

5See, the Seafood Processors Permit Application, signed by Dale Hofman, of Cruzan Fisheries,
filed with ADEC, May 26, 1988.

%'See, Certification on Nonexistence of Record, by John M. Hansen, Office Audit Supervisor
Income & Excise Audit Division, State of Alaska, June 23, 1988 [50].
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June 21, 1988).%8

In Weber v. Kochuten,?® we ruled that the definition of "legdl landing” requires compliance only with
date and federd regulations that govern commercid fishing in the federal Pacific halibut and sablefish
fisheriesin an off Alaska, and the landing of fish harvested from those fisheries, and that these include
regulations specific to those fisheries, aswell as generd commercid fishing regulations applicable to
participation in those fisheries.

Although the focus of the ADF& G intent to operate regulation is on processing, in the context of a
catcher/processor vessd the "operation™ includes both the catching and processing of fish. The
purpose of requiring the filing of an intent to operate "each calendar year before operating” isto enable
the state to better monitor the activities of catcher/processor vessels. These vessels pose a particular
threat to commercid fisheries regulation because of the ease in which they can catch fish, processiit,
and escape or avoid the gate's jurisdiction by, say, landing in Washington state or offloading to a
foreign mothership in outsde waters. The ADF& G intent to operate regulation is a state commercia
fishing regulation that requires compliance in order for the landing of sablefish to be consdered a"legd
landing” for purposes of QS. Thus, falureto file an ADF& G intent to operate before catching and
processing sablefish aboard a catcher/processor vessd renders alanding of the sablefish an unlawful
landing for purposes of QS.

On September 16, 1988, ajudgment was entered against Cruzan Fisheries, Inc., by the Alaska Digtrict
Court in Kodiak, for failureto file an ADF& G intent to operate, as of May 25, 1988.* Cruzan
Fisheries, Inc., was placed on probation for the offense until September 16, 1988.3! As a condition of
probation, Cruzan Fisheries, Inc., was required to file "al past due fish tickets for 1988 by October 31,
1988."%

All of thefish tickets for the 1988 landings of the vessdl contain missing information. Three of the four
fish tickets (for the landings of April 28, April 30, and August 10 ) are not signed by the fish buyer and
list the weight of the fish in whole numbers to the nearest 1,000 pounds. The three fish tickets were

2See, Attestation of Official Record, by James Sanwick, Division of Labor Standards & Safety,
State of Alaska, June 21, 1988 [50].

29See, Weber v. Kochuten, Appeal No. 95-0122, June 18, 1996, at 7.

3see, the Judgment against Cruzan Fisheries, Inc., by Judge AnnaM. Moran, in the District
Court for the State of Alaska at Kodiak, September 16, 1988.

d. at 2.

4.
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received by ADF& G on October 27, 1988, severd months after the landing of the fish.
| shal now discuss whether each landing isalegd landing” for purposes of QS.

The April 28, 1988 landing

ADF& G records show that an ADF& G intent to operate was not filed with the state of Alaskafor the
FV MARGARET G before the landing of April 28, 1988. The evidence adso shows that Cruzan
Fisheries, Inc., was convicted of faling to file an ADF& G intent to operate before catching and
processing this fish.

Thefish ticket for the landing (#G88 - 002855) does not have the fisherman's CFEC permit number,
the ADF& G vessd registration number, the processor's code number, and the name and signature of
the fish buyer. Thefish ticket was not submitted to ADF& G until October 27, 1988, six months after
the date of the claimed landing. The weight of the sablefish on the fish ticket islisted a 15,000 and
21,000 pounds, which indicates these were estimated weight, not the scale weight.

Cruzan Fisheries, Inc.'s conviction for falure to file an ADF& G intent to operate, the absence of
information on the state fish ticket, and the delay of submission of the fish ticket, show the landing of
April 28, 1988, was not made in compliance with state of Alaskaregulations. The delay of submisson
of the fish ticket was dso not in compliance with federd regulations.  Consequently, | conclude the
clamed landing isnot a"legd landing” for purposes of QS.

The evidence dso shows that the fish ticket is not credible evidence of alegd landing. The absence of
the fish buyer's Sgnature, and listing of the weight of the fish in whole numbers, to the nearest 1,000
pounds, cdl into question the accuracy of the fish weight, and the date of the landing and reporting of
thefish. Inlight of this, | conclude the sate fish ticket is not credible, and cannot be used as evidence
of alegd landing by Mr. Mittenen or anyone else.

The April 30, 1988 landing

The evidence in the record shows that an ADF& G intent to operate was not filed for the F/V
MARGARET before the landing of April 30, 1988. The evidence aso shows that Cruzan Fisheries,
Inc., was convicted of failing to file an ADF& G intent to operate before catching and processing this
fish.

The state fish ticket (#G88 - 002854) for the landing of April 30, 1988, does not have the vessel's
name, the fisherman’'s CFEC permit number, the processor's code number, the fisherman's signature,
and the name and sgnature of the person buying the fish. The fish ticket was not submitted to ADF& G

3See, the Rapifax Transmittal Sheet, to Mr. David Dowie, c/o Cruzan Fisheries, Inc., from Ledie
Datson, state of Alaska, October 27, 1988 [14].
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until October 27, 1988, 9x months after the claimed landing of the fish. The weight of the sablefish
listed on the state fish ticket is 21,000 and 9,000 pounds.

Cruzan Fisheries, Inc.'sfalureto file an ADF& G intent to operate, the absence of information on the
date fish ticket, and the delay of submission of the fish ticket, show the landing of April 30, 1988, was
not made in compliance with state of Alaskaregulations. The delay of submission of the fish ticket was
aso not in compliance with federd regulations. Consequently, | conclude that the dlaimed landing is not

a"legd landing” for purposes of QS.

The evidence dso shows the fish ticket is not credible evidence of alega landing. The absence of the
fish buyer's Sgnature, and listing of the weight of the fish in whole numbers, to the nearest 1,000
pounds, cdlsinto question the accuracy of the fish weight, and the date of the landing and reporting of
thefish. Inlight of this, | conclude the state fish ticket cannot be used as evidence of alegd landing by
Mr. Mittenen or anyone else.

TheMay 3, 1988 landing

The evidence in the record shows that an ADF& G intent to operate was not filed for the F/V
MARGARET G before the landing of May 3, 1988. The evidence also shows that Cruzan Fisheries,
Inc., was convicted of failing to file an ADF& G intent to operate before catching and processing this
fish.

The dtate fish ticket (#G88 - 002854) for the landing of May 3, 1988, is not signed by the holder of the
CFEC permit number listed on the fish ticket. The fish ticket is Sgned by Gary Hall.

Cruzan Fisheries, Inc.'sfallure to file an ADF& G intent to operate and the absence of information on
the state fish ticket, show that the landing of May 3, 1988, was not made in compliance with state of
Alaskaregulations. Therefore, | conclude the clamed landing isnot a"legd landing” for purposes of

QS.

The evidence aso shows the fish ticket is not credible evidence of alegd landing. The fish ticket is not
sgned by the holder of the fishing permit. The absence of the Sgnature of the holder of the fishing
permit cals into question the location and date of the harvest of the fish, and gear type used to harvest
thefish. Inlight of this, | conclude the state fish ticket cannot be used as evidence of alegd landing by
Mr. Mittenen or anyone else.

The August 10, 1988 landing

The State fish ticket (#G88 - 002853) indicates that the sablefish were harvested by the F/V
MARGARET G on May 20, 1988, but not landed until August 10, 1988. The evidence shows that a
date of Alaska ADF& G intent to operate was not filed for the F/V MARGARET G before the fish
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were harvested and processed.® The evidence aso shows that Cruzan Fisheries, Inc. was convicted
of falling to file an ADF& G intent to operate before catching and processing this fish.

The fish ticket does not have the vessdl's name, the fisherman's CFEC permit number, the processor's
code number, and the name and sgnature of the person buying the fish. The fish ticket was filed nearly
three months after the claimed landing. The weight of the sablefish listed on the Sate fish ticket is
60,000 and 30,000 pounds.

Cruzan Fisheries, Inc.'sfalureto file an ADF& G intent to operate, the absence of information on the
date fish ticket, and the delay of submission of the fish ticket, show the landing of August 10, 1988,
was not made in compliance with sate of Alaskaregulations. The delay of submisson of the fish ticket
was aso not in compliance with federd regulaions. Consequently, | conclude the claimed landing is
not a"legd landing" for purposes of QS.

The evidence dso shows the fish ticket is not credible evidence of alega landing. The absence of the
fish buyer's Sgnature, and listing of the weight of the fish in whole numbers, to the nearest 1,000
pounds, cdlsinto question the date of the landing and reporting of the fish, and the accuracy of the fish
weight. In light of this, I conclude the ate fish ticket cannot be used as evidence of alegd landing by
Mr. Mittenen or anyone else.

Conclusion

The landings of the 'V MARGARET were not made in compliance with sate of Alaskafishing
regulations. An ADF& G intent to operate the vessel was not timely filed; the sate fish tickets for the
landings of the vessdl were incomplete; and three of the four fish tickets were untimely filed. Asa
result, the landings from the F/V MARGARET G in 1988 are not legd landings for purposes of QS.

The fish ticket evidence of landings from the 'V MARGARET G in 1988 isdso not credible. The fish
tickets are not signed by the fish buyer or the holder of the fishing permit, and on three of the tickets the
listed weight is not rdigble. Asaresult, Mr. Mittenen does not have sufficient evidence of any legd
landings of sablefish in 1988.

Thus, even if Mr. Mittenen had "leased" the F/V MARGARET G in 1988 (which | do not decide), he
would not have qudified for sablefish QS because "legd landings' of sablefish were not made from the
vessd during that year.®

3t is reasonable to find that this fish was frozen, i.e, processed, aboard the vessal very shortly
after it was harvested.

SThereis aso no evidence in the record of any halibut landings from the vessel in 1988 or 1990.
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4. Can Mr. Mittenen qualify for halibut QS based on the lease or purchase of the F/V
MARGARET G in 1989?

Under the regulations of the IFQ program, evidence of vessdl ownership is limited to the following
documents, in order of priority: aU.S. Coast Guard abstract of title, when required; a certificate of
registration that is determinative of vessd ownership; and abill of sde® All evidence that isrdevant,
meaterid, reliable, and probative may be considered on apped for purposes of an initid issuance of
QS.37

The IFQ regulations do not define what condtitutes a"vessdl lease," nor do they prescribe the minimum
requirements for, or essentid eements of, avessd lease. Recognizing that commercid fishermen and
vessd owners enter into a condderable variety of business arrangements relating to fishing operations,
we have chosen not to establish asingle, narrow definition of avessd lease. Rather, we have identified
seven factors that should be considered in deciding whether a vessdl |ease existed, when thereis no
written agreement.® The factorsinclude, but are not limited to:

(2) how the parties characterized their business arrangement a the rlevant times,

(2) whether and to what extent the claimed |essee had possession and command of the vessdl
and control of the navigation of the vesd;

(3) whether the claimed lessee directed the fishing operations of the vessd;
(4) whether the claimed lessee had the right to hire, fire, and pay the crew;
(5) whether the claimed lessee was responsible for the operating expenses of the vessd;

(6) whether the claimed |essee treated the fishing operations in which the vessdl was used as
higher business for federa income tax and other purposes; and

(7) whether the claimed lease had a set or guaranteed term.

3%See, 50 C.F.R. § 679.40(3)(3)(ii).
¥See, 50 C.F.R. § 679.40().

3Bsee, Kristovich v. Dell, Appeal No. 95-0010, March 20, 1996, aff'd March 27, 1996; Smee v.
Echo Belle, Inc., Appeal No. 95-0076, August 1, 1996, aff'd September 3, 1996; and F/V_Determined
Partnership v. Big Blue, Apped No. 95-0049, October 22, 1996, aff'd November 5, 1996.
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Asaguiddinein weighing the factors, we stated in O'Rourke v. Riddle® that the North Pacific Fishery
Management Council intended to award QS to those person who could prove an oral, and who had
supplied the means to harvest the fish, suffered the financid and liability risks to do so, and directed the
fishing operations. In short, the Council intended QS for persons who, as lessees, had acted like
entrepreneurs.® An "entrepreneur” is one who organizes, manages, and assumes the risks of a business
venture in the expectation of gaining the profit.*

RAM's records show that halibut was landed from the F/V MARGARET G on Mr. Mittenen's fishing
permit on September 11, 1989. Mr. Mittenen claims that he had a lease/purchase arrangement for the
FV MARGARET G during thet time. The parties dso tedtified to that effect.

To prove the existence of alease/purchase arrangement, Mr. Mittenen produced the following relevant
documents:

# apurchase agreement for the 'V MARGARET G, sgned April 24, 1989, by Mr. Mittenen
and Mr. Hofman, of Cruzan Fisheries, Inc.,

# his own affidavit, atesting the existence of "lease/purchase option” with Mr. Hofman for the
FV MARGARET G, from "March 1, 1988, through the end of the seasonin  1991";

# an dfidavit Sgned by himsdf and Mr. Hofman, attesting to a"lease/purchase arrangement”
for the F/V MARGARET G from "March 1, 1988 to September 1, 1991";

# an Alaska Pacific Seafoods [APS] fisherman's settlement report, issued April 27, 1990, in
the name of "Tom Mittenen" and the"F/V MARGARET G," for the period January 1, 1989,
through April 27, 1990;

# Mr. Mittenen's bank statements from First National Bank of Anchorage, for October,
November, and December, 1989; and

# individud checks written on Mr. Mittenen's bank account at First Nationa Bank of
Anchorage, from August through December, 1989.

®Appeal No. 95-0018, May 18, 1995, aff'd May 23, 1996.

“OIn several cases we have stated that the Council intended QS for persons who acted like
entrepreneurs. See, e.g., Bradley v. Padon, Appeal No. 96-0003, January 16, 1997, & 4.

“1See, WEBSTER'S I| NEW RIVERSIDE UNIVERSITY DICTIONARY 436 (1988).
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The parties both testified that the purchase agreement was in effect a the time of the hdibut landing
(September 11, 1989).

| shdl now discuss whether Mr. Mittenen quaifies for haibut QS as an owner or lessee of the F/V
MARGARET G.

The purchase agreement
The purchase agreement is signed by Mr. Mittenen and Mr. Dae Hofman, on behdf of Cruzan
Fisheries, Inc., asthe respective "buyer" and "sdler” of the 'V MARGARET G, on April 24, 1989.

Under the purchase agreement, Mr. Mittenen isrequired to: (1) pay Cruzan Fisheries, Inc. $550,000
for the "purchase and sa €' of the vessd, in instdlment payments of not less than $25,000 each quarter,
beginning July 1, 1989, including "dl net proceeds’ (revenues after expenses of "crew wages, fud,
groceries, bait, moorage, and insurance") from the vessd's quarterly fishing and tendering operations;
(2) serve asthe vessH's captain; and (3) plan and manage the vessdl's day-to-day operations, including
the harvesting and marketing of thefish. The quarterly ingtalment payments are to be gpplied toward
the purchase of the vessdl, with title transferred upon payment in full. Thewords"lease,” "lessor,"
"lessee," "lease/purchase,” "lease/option,” or "lease fee' are not found in the document.

The purchase agreement does not explicitly provide for the vessal's net proceeds to be applied toward
the purchase of the vessdl. It is reasonable to presume, however, that if the net proceeds were
intended as "lease”’ payments, the purchase agreement would have so specified, because lease
payments would not be credited toward the purchase of the vessd, unless the agreement so specified
as pat of alease with an option to purchase.  In light of the fact that the agreement is strictly a
"purchase agreement,” and that there is no language of a"'lease’ in the agreement, | find the purchase
required the net proceeds of the 'V MARGARET G to be applied toward the purchase of the vessd.

The purchase agreement is an ingtallment sales contract.*? Under the agreement, Mr. Mittenen was
required to make periodic payments (which include "al" of the vessdl's "net proceeds’) towards the
purchase of the vessel, and Cruzan Fisheries, Inc., was required to transfer title to Mr. Mittenen upon
completion of the last payment. Mr. Mittenen had theright to the exclusive use and enjoyment of the
vessd while the purchase agreement wasin effect.

“2See, BLACK'SLAW DICTIONARY, (6th ed. 1990), at 930, which defines an "ingtalment sale" asa
"sale in which the buyer makes periodic payments and generally the seller reservestitle until full payment
has been made."
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Asamatter of law, the purchase agreement cannot be avessd lease® In alease, the owner retains
ownership of the vessd and the right to the return of the vessdl at the end of the stated term. The
purchase agreement does not provide for the vessd to be returned to Cruzan Fisheries, Inc., a theend
of the stated term, but rather, for title to be transferred to Mr. Mittenen upon completion of the last
paymen.

The weight of the evidence shows that the purchase agreement was in effect during the relevant time
(September 11, 1989).

Both parties testified that two quarterly instalments were paid for the purchase of the vessdl in checks
of $20,000 and $50,000. Thisis consistent with Mr. Mittenen's settlement report and bank statement
(October 1989) which shows payments to Cruzan Fisheries, Inc. in amounts of $20,000 and $30,000
in August and $50,000 in October of 1989. The payments are also consistent with the purchase
agreement, which required a minimum quarterly installment payment of $25,000, beginning July 1,
1989, and the payment of all net proceeds from the vessd's fishing operations.

The evidence also shows that Mr. Mittenen was in charge of the vessel and crew, and the vessdl's
fishing operations during the relevant period. The settlement report shows that Mr. Mittenen paid the
crew, paid the operating expenses of the vessdl, and landed the fish on his fishing permit during the
relevant period. These actions are consistent with the purchase agreement, which required that he
serve as the vessdl's captain, manage the harvesting and marketing of the fish, and pay the net proceeds
to Cruzan Fisheries, Inc.

The evidence further shows that Mr. Mittenen assumed the financid risk of the fishing operations of the
FV MARGARET G during the relevant period. The settlement report shows that during that period
Mr. Mittenen borrowed and paid interest on a $20,000 personal |oan from Alaska Pecific Seafoods
[APS]; and paid crew wages, bait/salt, fishing gear, groceries, and vessd repairs. Mr. Mittenen's bank
checks show that he paid for advances on wages, grid use, atruck, repairs, parts, supplies, gear, dock
charges, and fud. Thefinancid responghbilities assumed by Mr. Mittenen were consstent with his
responsibilities under the purchase agreement, which required him to pay the expenses of the vessd.

The evidence findly shows that Mr. Mittenen treated the F/V MARGARET G as his own business
during the relevant period. The settlement report shows that Mr. Mittenen had an account with APS,
from which the income and expenses of the 'V MARGARET G were received and paid. Individua

43See, BLACK'SLAW DICTIONARY, (6th ed. 1990), at 889 (Citations omitted), which defines a
"lease" of tangible persona property as an "agreement under which owner gives up possession and use of
his property for valuable consideration and for definite term and at the end to term owner has absolute
right to retake, control, and use property. We have recognized this definition of a"lease" in Kristovich
v. Dell, Appeal No. 0010, March 20, 1996, aff'd March 27, 1996.
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checks were dso written on Mr. Mittenen's bank account, from which expenses of the F/'V
MARGARET G were paid. The APS and bank accounts are consistent with the terms of the purchase
agreement, which adlowed for Mr. Mittenen to use the FV MARGARET G for commercid fishing.

While much of the evidence is congstent with the existence of avessd lease, and while severd of our
lease factors are satisfied, as a matter of law alease could not have existed during the time the purchase
agreement was in effect.  Under the purchase agreement, Mr. Mittenen acquired not only the
exclusive use and possession of the vessd, but aso rights to the ownership of the vessdl (an equity
interest). Thus, Mr. Mittenen did not have alease interest in the vessd while the purchase agreement
was in effect.

Mr. Mittenen's" beneficial or equitable ownership” of the F/V MARGARET G

In Weber v. Kochuten,*® we ruled that the evidentiary limitations of vessel ownership under federd
regulation 50 C.F.R. § 679.40(a)(3)(ii) do not apply on apped, and that Appeds Officers are
governed by the different evidentiary standard of 50 C.F.R. § 679.43(j), which alows them to consider
"dl evidence that is relevant, materid, reliable, and probative.*®

RAM's records show Cruzan Fisheries, Inc., was the registered owner of the F/V MARGARET G
during the relevant period.

Asamatter of law,*” Mr. Mittenen was aso the owner of the vessal while the purchase agreement was
in effect. Even though Mr. Mittenen did not hold title to the vessdl, the purchase agreement afforded

“d. See also, the following the cases, which distinguish installment sales contracts from leases:
Gershwin v. U.S., 153 F.Supp. 477, 478, 139 Ct. Cl. 722; Bush Leasing, Inc. v. Galo, FlaApp. 1 Dist. 634
So.2d, 737, 740; Kraemer v. General Motors Acceptance Corp., Fla., 572 So.2d 1363, 1365; In re Rainey,
D.C. Md. 31 F.ed 197, 198; and French v. Brewer, 9 Fed. Cas. 774, 776.

“SAppea No. 95-0122, June 18, 1996.

41d., a 6. The evidentiary limitation of 50 C.F.R. § 679.40(a)(3)(ii) was published November 9,
1993, and took effect January 1, 1994. 58 Fed. Reg. 59,375-59,376; 59,406 (1993). The evidentiary
standard of 50 C.F.R. § 679.43(j) was published June 1, 1994, and took effect July 1, 1994. 59 Fed. Reg.
28,281; 28284 (1994).

4’See, BLACK'SLAW DICTIONARY (6th ed. 1990) at 107-108, which defines a"beneficial owner"
as one who "does not have title to property but has rights in the property which are the normal incident of
owning the property. The persons for whom atrustee holds title to property are the beneficial owners of
the property, and the trustee has a fiduciary responsibility to them." See also, Id. at 373, which defines an
"equitable owner" as one who "is recognized in equity as owner of the property, because real and
beneficial use and title belong to him, even though bare legd title is invested in another.”
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him dl of the rights and obligations of vessel ownership. Mr. Mittenen was an equitable or beneficid
owner of the F/V MARGARET G, who had theright to the exclusve use and possession of the vessd;
was ligble for the acts of the crew as avessdl owner;*® was a financid risk for the vessal's operating
expenses, and could compel Cruzan Fisheries, Inc., to credit payment of the vessel's net proceeds
towards the purchase of the vessdl. Mr. Mittenen was, in every respect, the kind of person intended by
the North Pecific Fisheries Management Council to receive QS.

Under the circumstances, | conclude that the purchase agreement is the best evidence of ownership at
the time here in question, and that it is superior to RAM's record of ownership of the vessdl. In light of
the purchase agreement, | conclude as a matter of law that Mr. Mittenen was the owner of the vessd at
the time of the hdibut landing. Therefore, | conclude that he is aqudified person for an initid issuance
of hdibut QS, and he should receive IFQ credit for the September 11, 1989 halibut landing from the
FV MARGARET G and the resultant hdibut QS.

Conclusion

| conclude the weight of the evidence shows that Mr. Mittenen did not have alease/purchase
arrangement for the F/V MARGARET G in 1989. At most, Mr. Mittenen had a purchase agreement
that was converted into alease after the relevant period. Fata to Mr. Mittenen's lease clam was the
existence of asigned purchase agreement for the F/VV MARGARET G, which was not alease/purchase
agreement, and which the parties testified was in effect at the time the only qudifying hdibut landing was
made from the vessel (September 11, 1989).

The evidence of alease that was presented by Mr. Mittenen was cons stent with the requirements of
the purchase agreement. As amatter of law, Mr. Mittenen could not have leased the vessdl during the
time the purchase agreement wasin effect. Mr. Mittenen purchased an equity interest in the vessdl that
alowed him to possess and own the vessdl for an indefinite period of time. Absent adefault in the
ingtalment payments by Mr. Mittenen, the owner had no right to reclaim or retake the vessd at the end
of the agreemen.

Mr. Mittenen was a "beneficid and equitable owner,” and not a"lessee” of the F/V MARGARET G a
the time of the 1989 hdibut landing. Consequently, Mr. Mittenen does not qudify for QS as alessee of
the vessel. He does, however, qudify for halibut QS as the owner of the vessal under the purchase
agreement, which is the best evidence of ownership in this case.®

®see, American Car & Foundry Co. v. Brassert, 289 U.S. 261, 53 S.Ct. 618, 77 L.Ed. 1162
(U.SIII., (May 8, 1933) (NO. 623).

“An ADF&G intent to operate was a so not filed with the state of Alaskain 1989, at the time of
the relevant halibut landing. However, an ADF& G was not required because there is no evidence that
Mr. Mittenen was engaged in the processing (freezing) of the fish.
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5. Can Mr. Mittenen receive halibut QS based on the halibut landings made from the F/V
MASONIC in 1984, asaformer shareholder of a dissolved cor poration, Wesfisco, Inc.?

The IFQ regulations provide that aformer shareholder of a dissolved corporation, who would
otherwise qudify as a person, may gpply for QS in proportion to hisor her interest in the dissolved
corporation.® Evidence of ownership interest in a dissolved corporation is limited to corporate
documents (e.g. articles of incorporation) or notarized statements signed by each former shareholder or
director, and specifying their proportions of interest.>

The evidence shows that Wesfisco, Inc., owned the F/'VV MASONIC at the time the vessel made
halibut landings in June and July 1984, and that Wesfisco, Inc., was dissolved September 1985.

Mr. Mittenen claims IFQ credit for these landings as the sole former shareholder (successor-in-interest)
of Wesfisco, Inc.

Mr. Mittenen produced the following documents in support of hiscdam:

# articles of incorporation for Wesfisco, Inc., filed June 1, 1981, with the state of
Washington, showing Mr. Dan Severson and Mr. Mittenen as the directors of the
corporation;

# asubchapter S dection tax form for Wesfisco, Inc., dated June 29, 1981, showing  Mr.
Mittenen's and Mr. Severson's co-ownership (425 shares each) of Wesfisco, Inc,;

# an annua report of Wesfisco, Inc., dated July 23, 1981, showing Mr. Mittenen, Mrs. Bea
Mittenen, and Mr. Dan Severson as officears, and Mr. Mittenen and Mr. Severson as
directors, of Wesfisco, Inc.;

# an unsgned "cdl option agreement,” providing for Wesfisco, Inc., to purchase the shares of
Mr. Dan Severson,

# an undigned notice of resignation of Dan Severson as vice-president and director of
Wesfisco, Inc., dated March 1982;

# amortgage of the F/\VV MASONIC to Old Nationa Bank of Washington, signed by Mr.
Mittenen as the President of Wesfisco, Inc., and dated March 15, 1982;

50See, 50 C.F.R. § 679.40(3)(2)(jii).
Slee, 50 C.F.R. § 679.40(a)(3)(iv).
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# apromissory note, Sgned by Mr. Mittenen and Mrs. Bea Mittenen, asindividuds, and
dated March 15, 1982, for aloan of $345,000 to Wesfisco, Inc., by Old National Bank of
Washington for the purchase of the F/V MASONIC;

# an annud report of Wesfisco, Inc., dated June 30, 1982, signed by Mrs. Bea Mittenen,
showing Tom and Bea Mittenen as officers, and Mr. Mittenen as the director, of Wesfisco,
Inc,;

# aletter from Mr. Severson's lawyer, Jerome D. Carpenter, dated July 19, 1982, stating that
Mr. Severson is not an officer, director, or shareholder of Wesfisco, Inc.;

# aCertificate of Adminigtrative Dissolution for Wesfisco, Inc., dated September 16, 1985,
issued by the Secretary of State, state of Washington;

# the affidavit of Mr. Mittenen, dated Feb. 27, 1998, dating that Mr. Severson wasa director
and officer and co-owner of Wesfisco, Inc., in 1981, and that Mr. Severson sold his
sharesin Wesfisco, Inc., in 1982;

# the affidavit of Mrs. Mittenen, dated Feb. 25, 1998, stating that Mr. Severson sold his shares
in Wesfisco, Inc. in 1982, and that Mr. Mittenen was the sole owner of Wesfisco, Inc.
and operator of the F/VV MASONIC, in 1984.

# the affidavit of Mr. Mittenen, January 21, 1998, stating that " ... the 'V MASONIC was
logt inthefdl of 1984 during a subsequent charter. Asaresult of the casudty,

Company no longer had any assets and it became defunct and was dissolved by the  State of
Washington."

Mr. Mittenen's attorney, Mr. John Gissberg, made two requests to the Secretary of State, state of
Washington, for the corporate records of Wesfisco, Inc., on January 7, 1998, and Feb. 19, 1998.
Initidly, the Sate told Mr. Gissherg that it did not have records on Wesfisco, Inc., as far back as 1976.
The state |later produced a copy of its records of Wesfisco, Inc.'s corporate filings.>?

The records produced on apped do not show definitively who owned Wesfisco, Inc., a the time of
dissolution, September 1985. The latest evidence of ownership of Wesfisco, Inc., isfrom 1982. The
evidence is strong enough, however, to infer that Mr. Mittenen was the sole owner of Wesfisco, Inc., at
the time of dissolution.

52See, the January 26, 1998, memo from Mr. Mittenen's attorney, John Gissberg, to the Secretary
of State, state of Washington, confirming payment for the copies of the state's records on Wesfisco, Inc.
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A subchapter Stax form for Wesfisco, Inc., shows that Mr. Mittenen and Mr. Severson co-owned the
corporation on June 1981. The document is signed by Mr. Mittenen as president of Wesfisco, Inc.
Unsigned corporate documents show that in 1982 Wesfisco, Inc., could have eected to buy Mr.
Severson's shares, and that Mr. Severson contemplated resignation as the vice-president and director
of Wesfisco, Inc. A July 19, 1982 letter from Mr. Severson's attorney states that Mr. Severson was no
longer a shareholder, director, or officer of the corporation. The annua reports of Wesfisco, Inc.,
show Mr. Severson as adirector of the corporation in 1981, and Mr. Mittenen as the sole director of
the corporation in 1982. The mortgage and promissory note for the F/VV MASONIC, dated March
15, 1982, is sgned only by Mr. Mittenen and the former Mrs. Mittenen. Both Mr. Mittenen and the
former Mrs. Mittenen affirm in their affidavits that Mr. Severson sold his shares in Wesfisco, Inc., in
1982, and that Mr. Mittenen was the sole owner of Wesfisco, Inc., and operator of the F/\V
MASONIC in 1984. The landings made from the vessd in 1984 were made on Mr. Mittenen's fishing

permit.

Mr. Mittenen isthe only person to claim QS through Wesfisco, Inc. The corporate records suggest
that Mr. Severson ended his relationship with Wesfisco, Inc., in 1982. Mr. Severson's own attorney
acknowledged in July 1982 that Mr. Severson was no longer a shareholder, director, or officer of
Wesfisco, Inc. Mr. Severson's name is adso strikingly absent on the March 1982 mortgage and
promissory note for the F/V MASONIC, signed individudly, and on behaf of Wesfisco, Inc., by Mr.
Mittenen and the former Mrs. Mittenen. Thereis nothing in the record that isinconsstent in the
affidavits of Mr. Mittenen and the former Mrs. Mittenen.

While the records do not conclusively show who owned the F/VV MASONIC at time of dissolution, |
find no reason to believe that Wesfisco, Inc., was owned by someone other than Mr. Mittenen.

Inlight of this, | find by a preponderance of the evidence that Mr. Mittenen was the sole owner of
Wesfisco, Inc., a time of dissolution. Asthe only shareholder of a dissolved corporation that had
owned the vessd at thet time of the 1984 hdibut landings, | conclude that Mr. Mittenenis digible for dl
of the halibut QS associated with those landings.

FINDINGS OF FACT

1. Mr. Mittenen inadvertently faled to claim that he leased the 'V MARGARET G in 1989 on his
RFA.

2. Mr. Mittenen did not inform RAM, by the 90-day response deadline, of his claim that he leased or
owned the F/V SALTY Il or the F/''VV PARAGON Il. These claims were made for the first time on
apped and were not reasonably raised by any claims Mr. Mittenen made to RAM.

3. Thedffidavit of Mr. Mittenen and Mr. Dale Hofman of Cruzan Fisheries, Inc., atestingto a
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lease/purchase arrangement of the F/V MARGARET G between 1988 and 1991, is notarized and
signed by the vessel owner and claimed lease holder, and identifies the name of the lease holder, the
name of the leased vessdl, and the period of time during which the lease was in effect.

4. Severd pieces of evidence in the record were incons stent with the affidavit of Mr. Mittenen and Mr.
Dale Hofman regarding the claimed lease of the F/V MARGARET G between 1998 and 1991.

5. The dfidavit of Mr. Mittenen and Mr. Dale Hofman of Cruzan Fisheries, Inc., concerning the
aleged lease of the F/V MARGARET G between 1988 and 1991 is not credible.

6. Landings of sablefish were made from the F/V MARGARET G on April 28, 1988, April 30, 1988,
May 3 1988, and August 10, 1988.

7. An ADF& G intent to operate was not filed for the 'V MARGARET G before the harvest and
processing of sablefish that was landed from the vessdl on April 28, 1988, April 30, 1988, and May 3,
1988, and August 10, 1988.

8. Cruzan Fisheries, Inc., was convicted by the State of Alaskafor falureto file an ADF& G intent to
operate before the harvest and processing of sablefish that was landed from the FV MARGARET G
on April 28, 1988, April 30, 1988, May 3, 1988, and August 10, 1988.

9. The gtate fish tickets for the landings of April 28, 1988, April 30, 1988, and August 10, 1988, are
not sgned by the fish buyer, list the weight of the fish in whole numbers to the nearest 1,000 pounds,
and were filed with the gtate of Alaska on October 27, 1988, severd months after the landings.

10. The date fish ticket for the landing of May 3, 1988 is not signed by the holder of the fishing permit.

11. The purchase agreement in this gpped provided for the net proceeds of the F/V MARGARET G
to be gpplied toward the purchase of the vessd.

12. Thetestimony and actions of Mr. Mittenen and Mr. Hofman show that the purchase agreement for
the 'V MARGARET G was in effect at the time the only qudifying hdibut landing was made from the
vessel (September 11, 1989).

13. The U.S. Coast Guard abstract of title for the F/V MASONIC shows that the vessal was owned
by Wesfisco, Inc., when the vessdl made hdibut landingsin June and July 1984.

14. The State of Washington's records show that Wesfisco, Inc., was dissolved in September 1985.

15. There are no corporate documents in the record showing who owned Wesfisco, Inc., in 1985, at
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the time of its dissolution.

16. The latest evidence of ownership of Wesfisco, Inc., isfor 1982, which shows Mr. Mittenen asthe
sole owner of the corporation at that time.

17. The evidenced produced on appedl is consstent with Mr. Mittenen's sole ownership of Wesfisco,
Inc., & time of its dissolution.

CONCLUSIONS OF LAW

1. Mr. Mittenen's clam that he held alease of the F/V MARGARET G in 1989 wastimdy made and
can be considered on appeal for purposes of QS.

2. Mr. Mittenen's claims that he leased the F/VV SALTY IlI and the F/VV PARAGON Il were not
timely made, and therefore cannot be considered on apped for purposes of QS.

3. Onitsface, the afidavit of Mr. Mittenen and Mr. Hofman, on behaf of Cruzan Fisheries, Inc.,
regarding their claimed lease agreement for the F/V MARGARET G meets the regulatory requirements
for conclusive evidence of avess lease.

4. An affidavit that on its face satisfies the regulatory requirements for conclusive evidence of avess
lease is conclusive evidence of avesH lease, unlessthere is evidence in the record that the affidavit is
not truthful or credible.

5. The affidavit of Mr. Mittenen and Mr. Dde Hofman is not conclusive evidence of alease of the FV
MARGARET G.

6. The ADF&G intent to operate reguletion is a sate commercid fishing regulation that must be
complied with in order for the landing of sablefish that were harvested and processed aboard a
catcher/processor vessel to be considered a"legal landing” for purposes of QS.

7. Thelandings from the F/V MARGARET G on April 28, 1988, April 30, 1988, May 3, 1988, and
August 10, 1988, are not legd landings for purposes of QS because the fish tickets for the landings
were incomplete and untimely filed and, thus, the landings were not made in compliance with state of
Alaska commercid fishing regulations.

8. Thelandings from the 'V MARGARET G on April 28, 1988, April 30, 1988, and August 10,
1988, are not legd landings for purposes of QS because the fish tickets for the landings were untimely
filed and, thus, the landings were not made in compliance with federd commercid fishing regulaions.
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9. The date fish tickets for the landings from the /' V MARGARET G on April 28, 1988, April 30,
1988, and August 10, 1988, are insufficient evidence of legal landings under 50 C.F.R.

8 679.40(8)(3)(v)(B) and cannot be used as a basis for dlocating the qualifying pounds of sablefishto
Mr. Mittenen.

10. Evenif Mr. Mittenen had leased the F/V MARGARET G in 1988, he would not have quaified for
sablefish QS because "legd landings' of sablefish were not made from the vessel during thet year.

11. The purchase agreement in this gpped is an ingtalment sales contract.
12. The purchase agreement in this gppedl cannot be avessd lease.

13. The purchase agreement in this gpped was in effect a the time the only qualifying hdibut landing
was made from the F/V MARGARET G (September 11, 1989).

14. Asamatter of law, avessd lease could not have existed during the time the purchase agreement
for the 'V MARGARET G wasin effect.

15. During the period in which the purchase agreement was in effect, Mr. Mittenen was an "equitable
or beneficid owner,” and not a"lessee” of the 'V MARGARET G.

16. During the period the purchase agreement was in effect, Mr. Mittenen had the right of exclusve
use and possession of the vessel; was liable for the acts of the crew as avessel owner; could compel
Cruzan Fisheries, Inc., to credit the vessd's net proceeds towards his purchase of the vessdl; and was
at financid risk for the vessdl's operating expenses.

17. Mr. Mittenen was, in every respect, the kind of person that the North Pecific Fishery Management
Council intended to receive QS.

18. Under the circumstances, the purchase agreement in this apped is the best evidence of vessd
ownership of the 'V MARGARET G, and istherefore superior to RAM's record of vessal ownership.
19. Mr. Mittenen qudifiesfor halibut QS as a beneficid and equitable owner of the FV MARGARET

G.

20. The weight of the evidence shows that Mr. Mittenen was the sole owner of Wesfisco, Inc., & the
time of the corporation’s dissolution.

21. Mr. Mittenen is a qudified person dligible for the hdibut QS associated with the landings made
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from the F/''V MASONIC in 1984.
DISPOSITION

The portion of the IAD, relaing to the Mr. Mittenen's clam of alease of the F/V MARGARET Gin
1988 is AFFIRMED. The portion of the |AD relating to the lease of the 'V MARGARET G in 1989
and the ownership of the F/VV MASONIC in 1984 isVACATED. RAM is ORDERED to dlocate to
Mr. Mittenen the qualifying pounds of halibut made from the vV MARGARET G in 1989 and the F/V
MASONIC in 1984, and to issue to him the resultant QS. This Decision takes effect on February 22,
1999, unless by that date the Regiona Administrator orders review of the Decison.

Any party, including RAM, may submit aMotion for Reconsderation, but it must be received & this
Office not later than 4:30 p.m., Alaska Time, on February 1, 1999, the tenth day after the date of this
Decison. A Motion for Recongderation must be in writing, must specify one or more material metters
of fact or law that were overlooked or misunderstood by the Appeds Officer, and must be
accompanied by awritten statement or Points and Authorities in support of the mation.

Randdl J Moen
Appeds Officer
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