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STATEMENT OF THE CASE

Appelant Norman Mapesfiled atimely gpped of an Initid Adminigrative Determination [IAD] issued
by the Restricted Access Management Program! [RAM] on May 3, 1995. The lAD denied Mr.
Mapes gpplication for hdibut and sablefish quota share [QS] under the Individua Fishing Quota [IFQ]
program for Pacific haibut and sablefish because he did not have sufficient proof that he had made of a
legal landing of hdibut during the QS quaifying years (1988, 1989, or 1990). Mr. Mapes has
adequately shown that hisinterests are directly and adversdly affected by the IAD. Because the record
contains sufficient information on which to reach afina decison, and because there is no genuine and
substantial issue of adjudicative fact for resolution, no hearing was ordered.?

ISSUE

Did Mr. Mapes make alegd landing of halibut from avessal owned or leased by him during the QS
qudifying years?

BACKGROUND

Mr. Mapes clams that he made legd landings of hdibut from avessd he owned during the QS
quaifying years. RAM'srecords do not show that legd landings of halibut were made from any vessdl
he owned during that period of time. Mr. Mapes has not presented any date fish tickets for the
landings of the fish, nor does he claim that any fish tickets ever existed. Nether RAM, the State of
Alaska, nor the Internationa Pacific Haibut Commission [IPHC], have arecord of Mr. Mapes's
clamed landings.

Inlieu of gate fish tickets, Mr. Mapes submitted receipts for halibut sold retail to various businesses.

1The Restricted Access Management Division was renamed Restricted Access Management
Program, effective September 28, 1997. [NOAA Circular 97-09, 19 Sep 97].

2See, 50 C.F.R. § 679.43(q); formerly 50 C.F.R. § 676.25(g). All regulations were renumbered,
effective July 1, 1996. See, 61 Fed. Reg. 31,270 (1996). The wording of the regulation in question was
unchanged by the renumbering.



He aso submitted a written list of estimated pounds of haibut he clams he sold retail, kept for himsdif,
or gaveto hisfamily. In hiswritten letter of gpped, Mr. Mapes dleges that (1) his past and present
participation in the hdibut fisheries qudify him for QS; (2) it isarbitrary to limit proof of legd landingsto
date fish tickets, and (3) the IFQ program violates common law, the 9th and 10th Amendments of the
U.S. Congtitution, and the Magnuson-Stevens Act.

On July 10, 1996, Mr. Mapes was ordered by this Office to produce additiona proof of his aleged
landings. On October 15, 1997, he responded with aletter in which he additiondly claimed that:

# he has been aresident of Alaska since 1957;

# heisadisabled World Wer |1 veteran;

# he has had a commercid hdibut fishing license snce 1967;

# he has fished hdibut every year until he was denied IFQ in 1995;

# he has made subgtantia financid investmentsin hdibut fishing (boat, hooks, ground  lines,
freezer, buoys, anchors);

# he obtained a processing permit in 1990;

# he has paid sdlestaxes and filed federd income tax returns relating to his fishing
activities,

# there are IPHC reports for hdibut harvested by him during 1989-1994; and

# he was never told that his claimed landings had to be reported [on State fish tickets] to

the Alaska Department of Fish and Game.

DISCUSSION

To qudify for QS under the regulations of the IFQ program, a person must have owned or leased a
vess that made legd landings of hdibut or sablefish during a QS qudifying year.® To be considered a
“legd landing,” the fish must have been harvested with fixed gear and landed in compliance with state
and federd regulaionsin effect a thetime of the landing.* Theterm “landing” is defined as “ offloading
fish."

Under the Alaska state regulations in effect a the time of Mr. Mapes's dlamed landings,® persons who
catch and process their own catch or who sdll their catch to unlicensed fish buyers are required to

350 C.F.R. § 679.40(3)(2).
450 C.F.R. § 679.40(a)(3)(v)(A).
550 C.F.R. § 679.2 (Definitions).

6See, 5 AAC 39.130(h).
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record the landings of the fish on a state of Alaskafish ticket; to ddliver the fish ticket to the State of
Alaska; and to provide the necessary information for the completion of the sate fish ticket.  These
respongbilities must be fulfilled before such a person can qualify for QS under the IFQ program.

Mr. Mapes clamsthat his past and present fishing activities in the haibut fisheries qudify him for QS.
He has submitted no proof that halibut was offloaded from a vessel he owned or leased during a QS
qudifying year. Nor has he submitted proof that the haibut was harvested with fixed gear, during a
legal commercia opening, and in an appropriate IFQ area. Mr. Mapes s evidence shows only that he
sold hdibut retall to commercid businesses, and kept some of the hdibut (that he dlegedly caught) for
himsdf and hisfamily.

Mr. Mapes dso has submitted no proof that he recorded his claimed landings on state fish tickets, or
that he reported any of his clamed landings to the Sate of Alaskaon date fish tickets. If Mr. Mapes
landed the fish as claimed, he would have been required under the state regulations to satisfy those
respongbilities. Mr. Mapes damsthat it is“arbitrary” to limit proof of legd landingsto state fish
tickets. While the IFQ regulations do not, per se, limit the use of evidence to prove the lega landing of
fish, the regulations do require that fish be landed in compliance with state and federd laws and
regulations in effect a the time of the landings.

Because there is no evidence in the record that halibut was harvested or offloaded from a vessel owned
or leased by Mr. Mapes, and because there is no proof that Mr. Mapes complied with state law in the
recording and reporting of his damed landings (via sate fish tickets), | conclude that no legd landings
of hdibut were made from avessel owned or leased by him during the QS qudifying years.
Consequently, Mr. Mapesis not digible for QS.

Mr. Mapes claims that he was never told that he had to report his landings to the state of Alaskaon
date fish tickets. Ignorance of the law is no defense. The state regulations in effect at the time of Mr.
Mapes s claimed landings clearly required the reporting of a person's catch on astate fish ticket. 1 also
note that the reporting of harvested fish on a gate fish ticket was (and Hill is) standard practice
throughout the industry at the time of Mr. Mapes' s claimed landings.

Mr. Mapes clamsthat the IFQ program violates common law, the 9th and 10th Amendments of the
U.S. Condtitution, and the Magnuson-Stevens Act. However, chalenges to the legdity of the IFQ
regulations are not within the purview of this Office. An Appeds Officer [AO] must presume the
legdlity of the agency’s own duly promulgated regulaions.” The IFQ regulations were duly promulgated
through notice and comment rulemaking pursuant to the requirements of the Administrative Procedure

"See, e.g., Charles J. Petticrew, Appea No. 95-0008, July 3, 1996; George Ramos, Appea No.
94-0008, Regionad Director's Decision on Review, at 4, April 21, 1995.
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Act, 5U.S.C. §553(1988).2 Therefore, the AO has no authority to invalidate IFQ regulations and to
order relief sought on the grounds that the regulations are unlawful or uncongtitutional. Such broad
authority lies with the courts. | further note that the IFQ regulations have been upheld as apermissble
exercise of the Secretary of Commerce' s authority.°

FINDINGS OF FACT

1. Mr. Mapes did not record on state fish tickets (or report to the state of Alaska, via Sate fish tickets)
the halibut he claims he sold retail to businesses, ddivered to hisfamily, or kept for himsalf.

2. Thereisno evidence in the record that haibut was offloaded from a vessel owned or leased by Mr.
Mapes during a QS qudifying yeer.

3. Thereisno evidence in the record that haibut was harvested with fixed gear, during alegd
commercid opening, and in an gppropriate |FQ area, from avessal owned or leased by Mr. Mapes
during the QS qudifying period.

CONCLUSIONS OF LAW

1. Mr. Mapeswas required under Alaska state law to record the landings of his claimed fish on a gate
fish ticket, and to report those landings to the sate of Alaskaon a state fish ticket.

2. Mr. Mapes did not make any lega landings of halibut or sablefish from avessal owned or leased by
him during the QS qudifying period.

3. Chdlengesto the legdity or condtitutiondity of the IFQ regulations are not within the purview of this
Office.

DISPOSITION
The IAD denying Mr. Mapes s gpplication for halibut and sablefish QSis AFFIRMED. Thisdecision
takes effect August 26, 1998, unless by that date the Regiond Administrator orders the review of the
Decison.

Any party, including RAM, may submit aMotion for Reconsderation, but it must be received & this

81d., at 2. See, 58 Fed. Reg. 59,375 (1993).

9See, Alliance Against IFQs v. Brown, et a, Opinion No. 95-35077, dated May 22, 1996 (9th Cir.
1996).
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Office not later than 4:30 p.m., Alaska Time, on the tenth day after the date of this Decision, September
8,1998. A Mation for Reconsideration must be in writing, must specify one or more materid matters
of fact or law that were overlooked or misunderstood by the Appeds Officer, and must be
accompanied by awritten statement or points and authorities in support of the motion.

Randdl J Moen
Appeds Officer
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