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STATEMENT OF THE CASE

A Decison wasissued in this gppeal on November 8, 1995. The Decision concluded, among other
things, that IFQ credit for certain sablefish landings from the FV PROWLER in 1987 and 1988,
involving fish harvested during research conducted under NMFS contracts, was properly denied to
both parties by the Restricted Access Management Divison [Divison]. The Decison aso concluded
that one-third of the qualifying pounds resulting from certain sablefish landings made from the F/V
PROWLER in 1989, were properly alocated by the Divison to Gainhart Samuelson and denied to the
Prowler Partnership.

After the Decison was issued, but before it took effect, the Appellant filed a motion to reconsder the
Decison. That motion was granted by this office in an order dated March 5, 1996. The Appellant's
Points and Authorities in support of its motion were divided into two parts, which correspond to the
two issues decided in the Decision. Because these two issues are distinct and severable, | severed
them and issued a Decision on Reconsideration

(Part ), on March 12, 1996, pertaining only to the dlocation of 1989 qudifying pounds between Mr.
Samue son and the Prowler Partnership. This Decison on Reconsderation (Part 11) deals with the
other issue — the landings that resulted from fish harvested during the NMFS surveys.

ISSUE

Whether the Appellant and Respondent were properly denied credit under the |FQ program because
the activitiesof the F/V PROWLER under the 1987 and 1988 NMFS charters for Gulf of Alaska
longline surveys condtituted “scientific research activity conducted by a scientific research vessel” rather
than “fishing” under 8 3 of the Magnuson-Stevens Fishery Conservation and Management Act. [16
U.S.C. 88 1801-1883 (1996)]

SUMMARY



The commercid fishing vessdl F/VV PROWLER was a scientific research vessel while under charter to
NMFSin 1987 and 1988. All the harvesting of sablefish aboard the vessdl during the charters was
done by or on behdf of the U.S. Government in connection with the NMFS surveys and condtituted
scientific research activity conducted by a scientific research vessel. None of the harvesting of fish
during the charters condtituted commercid fishing. Therefore, the landings of these fish were not legal
landings for purposes of the IFQ program and cannot form the basis for an issuance of quota shares.
The landings in question were properly denied credit by the Divison.

DOCUMENTARY EVIDENCE CONSIDERED

In deciding this part of the recongderation, | have reviewed dl reevant documents from the record,
including (among others) the following documents:

Received | dentification of document

06 Jun 95 NOAA Technica Memorandum NMFS-AFSC-39, “ Assessment of Gulf of Alaska
Sablefish and Other Groundfish Species Based on the 1988 Nationd Marine Fisheries
Service Longline Survey,” H. H. Zenger, X., M. F. Sigler, and E. R. Varos  (“Exhibit
5" accompanying Appellant’s Apped) [June 199]

13Nov 95  Appelant’s Request for Reconsideration [10 Nov 95]

20 Dec 95 Appdlant’s Points & Authoritiesin Support of Motion to Reconsider [19 Dec 95]

Memorandum from Douglas M. Ancona and Michael H. Bancroft to Ben F. Jones
(“Exhibit 1) [07 Mar 86]

Memorandum from Jay S. Johnson to Danid W. McGovern (“Exhibit 2)
[01 Jul 86]

Affidavit of John Winther (“Exhibit 3") [19 Dec 95]
23 Oct 96 Appdlant’s Supplemental Memorandum of Authorities[20 Oct 96]

Solicitation, Offer and Award for SablefisdvGroundfish Vessd Charter
OMB No. 0505-0005 (“Exhibit A”) [Issued 14 Apr 87]

Memorandum from Evan Haynesto Dr. George R. Snyder (“Exhibit D)
[28 May 85]
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Memorandum from T. E. Kruse to William Aron, |. Barrett, and E. C. Fullerton
(“Exhibit E”) [07 Dec 84]

Also the following documents from NOAA/NMFS sources were made part of the record and
consdered:

Solicitation, Offer and Award for 70-Day Charter of a Commercid Fishing Vessd
OMB No. 0605-0010 [Issued 20 Apr 88]

F/V Prowler Cruise Report PR-88-01, Longline survey of the Gulf of Alaska, July 6 to
September 17, 1988, pages 1-4 [12 Jan 89]

Mr. Samuelson states that he agrees with the information and arguments in Part Two of Prowler
Partnership’s Points and Authorities in Support of Motion for Reconsideration, and he adopts them by
reference. (Respondent’s Response to Appellant’ s Points and Authorities in Support of Motion for
Reconsideration, at 6.) [21 December 1995; received 8 January 1996]

APPLICABLE LAWS AND REGULATIONS

Sec. 3 of the Magnuson-Stevens Fishery Conservation and Management Act, 16 U.S.C.
§ 1802, as amended through October 11, 1996 (in relevant part):

(4) Theterm “commercid fishing” means fishing in which the fish harvested, either inwhole or in
part, are intended to enter commerce or enter commerce through sale, barter or trade.

(15) Theterm “fishing” means—
(A) the catching, taking, or harvesting of figh;
(B) the attempted catching, taking, or harvesting of fish;
(C) any other activity which can reasonably be expected to result in the catching,
taking, or harvesting of fish; or
(D) any operations a seain support of, or in preparation for, any activity described in
subparagraphs (A) through (C).
Such term does not include any scientific research activity which is conducted by a scientific
research vessdl.

(17) The term “fishing vessel” means any vessd, boat, ship, or other craft which isused for,
equipped to be used for, or of atype which is normaly used for —

(A) fishing; or

(B) ading or assisting one or more vessals a sea in the performance of any activity
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relaing to fishing, including, but not limited to, preparation, supply, storage,
refrigeration, trangportation, or processing.

50 C.F.R. 8600.10 Definitions. (effective July 1, 1996) [61 Fed. Reg. 32543 (1996)] (in
relevant part):

Unless defined otherwise in other parts of Chapter VI, the termsin this chapter have the following
meanings

Scientific research activityis, for the purposes of this part, an activity in furtherance
of a scientific fishery investigation or study that would meet the definition of fishing
under the Magnuson Act, but for the exemption applicable to scientific research
activity conducted from a scientific research vessel. Scientific research activity
includes, but isnot limited to, sampling, collecting, observing, or surveying thefish or
fishery resourceswithin the EEZ, at sea, on board scientific resear ch vessels, to
increase scientific knowledge of the fishery resources or their environment, or totest a
hypothesisas part of a planned, directed investigation or study conducted according to
methodologies gener ally accepted as appropriate for scientific research. At-sea
scientific fishery investigations address one or more issues involving taxonomy, biology,
physiology, behavior, disease, aging, growth, mortdity, migration, recruitment, distribution,
abundance, ecology, stock structure, bycatch, and catch estimation of finfish and shellfish
(invertebrate) species consdered to be a component of the fishery resources within the EEZ.
Scientific resear ch activity does not include the collection and retention of fish outside
the scope of the applicable research plan, or the testing of fishing gear. . . .

Scientific research vessel means a vessel owned or chartered by, and controlled by, a
foreign government agency, U.S. Gover nment agency (including NOAA or inditutions
designated as federdly funded research and development centers), U.S. state or territorid
agency, universty (or other educationd ingtitution accredited by a recognized nationa or
internationa accreditation body), internationd tresty organization, or scientific indtitution. . . .

50 C.F.R. 8 679.40(a)(2) [formerly 50 C.F.R. 8 676.20(a)(1)] (in relevant part):

(2) Qudified person.
(i) Asused in this section, a* quaified person” meansa“ person,” as defined in
§679.2:
(A) That owned avessd that made legal landings of hdibut or sablefish,
harvested with fixed gear, from any IFQ regulatory areain any QS qudifying
yedr; . . ..
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(v) Lega landing of haibut or sblefish—
(A) Definition Asused in this section, a*“legd landing of hdibut or sablefish”
means hdibut or sablefish harvested with fixed gear and landed in
compliance with state and Federal regulationsin effect at the time of the
landing.

BACKGROUND

On April 14, 1987, NMFS chartered the F/VV PROWLER from the Appellant! in a contract entitled

“ Sablefish / Groundfish Vessdl Charter.” The stated term of the charter was 65 days, to begin on or
about July 15, 1987, in Kodiak, Alaska, and end on or about September 20, 1987, in Juneau, Alaska.?
[1987 Charter, 8 F.1, a 9; Attachment J.1, at 1] The stated purpose of the charter was “for an
assessment survey that is designed to perform scientific research necessary to acquire information to
determine the status of sablefish and other groundfish stocks” in the Gulf of Alaska. [1987 Charter, at
9]

Under the terms of the charter, Mr. Winther was to provide the vessdl F/V PROWLER, aswell asthe
captain, crew, fud, and equipment, “except for those items specificaly identified as being provided by
the Government.” [1987 Charter, at 5] NMFS wasto provide the bait; al scientific sampling
equipment and supplies; and al groundlines, tubs, anchors, chain, gangions, hooks, and related repair
materiads® [1987 Charter, Attachment J.1, at 5, §H]

For purposes of discussion only, | will presume that the Appellant was the contractor. Nowhere
in either charter does the name “Prowler Partnership” appear, athough “John Winther Partner” is listed
asthe principa for whom John Winther has been authorized to act as agent. [§8 K, at 19] “John Winther”
is specified as the Offeror. [Charters, at 2] In the Decision on Reconsideration (Part I), | found that the
Prowler Partnership never owned the F/V PROWLER, <0 it is unclear whether the Appellant was
actualy the Contractor.

2Mr. Winther stated that his crew began gearing up for the charter work on June 24, 1987, and
took until October 12, 1987, to gear down after the charter work was completed. [Second Affidavit of
John R. Winther, 02 Jun 95, at 2].

30n page 5 of the 1987 contract, the following sentence appears in handwriting: “In addition we
will pay for all bait used.” It isnot clear who inserted the sentence or to whom “we” refers. Mr.
Winther stated that the Prowler Partnership provided fuel, crew, provisions, labor, and bait; much of the
fishing gear, including anchors, anchorline, buoyline, buoys, lights, and flags, and employed a captain,
engineer, cook, fishermen, and processors. [Second Affidavit of John R. Winther, 02 Jun 95, at 3].
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The charter provided tht, in lieu of monetary compensation, the contractor would be “permitted to
process and sdll the catch after scientific observations and samples have been obtained.” [1987
Charter, a 5] The charter further provided that the “scientific misson of this survey is the paramount
consderation of the charter” and that “the opportunity to sell the catch isincluded in this solicitation as
an incentive to provide the Government as reasonable a charter price as possible” [1d.]

The longline survey was conducted on a cooperative basis by two components of the NMFS
Northwest and Alaska Fisheries Center. Responghbility for acquiring and analyzing survey datawas
shared by staff from the Auke Bay Laboratory and the Resource Assessment and Conservation
Engineering [RACE] Division. [1987 Charter, Attachment J.1, a 1, 8A] The charter specified 19
requirements relating to the size, configuration, capecity, gear, and capabilities of the vessd; eight
requirements concerning electronic equipment for the vessdl; and six requirements pertaining to the
composition and experience of the crew. [Id., a 2-3, 88B-D] The charter provided for a scientific
field party of up to five persons, headed by a government employee designated as Chief Scientist, who
was to be responsible for implementation of a Scientific Operation Outline and supervision of the other
government employess. [Id., at 3, §E]

The vessdl captain was to be responsible for al matters relating to safety of personnd, the vessdl, and
equipment operation. Work-day length and hours were to be determined by the Chief Scientigt, in
conaultation with the vessel captain, but the Chief Scientist was given find authority “in al matters
except those relating to safety of the vessel and personnd.” When not engaged in vessdl operations,
processing of the catch, or gear repair, the crew was to assst the field party with obtaining biologica
data. [1987 Charter, Attachment J.1, at 5, 1G.1, and at 4, F.3]

The Chief Scientist was responsible for the initid disposition of the catch. The catch was the property
of the United States government until the Chief Scientist relinquished responsibility and turned the catch
over to the contractor. Components of the catch were to be turned over to the contractor after being
examined by the scientific party and after scientific samples had been obtained. Only then did the catch
become the property of the contractor. [1987 Charter, Attachment J.1, at 4, {F.6]

The Scientific Operation Outline specified the details of survey operationsin 14 paragraphs, including
the locations and depths where “fishing”* would occur, amounts and types of gear to be used, and
methods of setting gear. [1987 Charter, Attachment J.1, at 5-7, §l]

“Although the Scientific Operation Outline includes various forms of the word fishing, such as
“[f]ishing will occur at 47 stations’ and “depths fished at each station,” | do not attach any legal
significance to the use of this language in deciding whether the Contractor was engaged in fishing under
the Magnuson-Stevens Act because it does not appear that the drafter intended a precise legal use of the
terms in this instance.
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NMPFS again chartered the F/VV PROWLER on April 20, 1988, in a contract entitled “70-day Charter
of aCommercid Fishing Vessd.” The charter provided for aperiod of performance commencing on
or about July 6, 1988, and ending on or about September 16, 1988.° [1988 Charter, at 9, 8F.1] The
charter dso provided, in a hand-written notation, that “the Prowler will pay al costs of getting the
fishing gear to and from the vessal before and after the charter.” [1988 Charter, a 5] In al other
materia respects, the 1988 Charter is very smilar to the 1987 Charter.

On duly 5, 1994, Mr. Winther filed an Application for Quota Share under the Individua Fishing Quota
program for Pecific hdibut and sablefish, on behdf of the Prowler Partnership. In the gpplication, Mr.
Winther clamed atota of 2,246,292 pounds of sablefish landings from the F/V PROWLER for the
years 1987 and 1988. All of these sablefish had been given to the Contractor as compensation under
the 1987 and 1988 Charters.

The Dividon, initsInitid Adminigrative Determination [IAD] dated April 5, 1995, denied the claim of
the Prowler Partnership (and its former partner, Gainhart Samuelson) to IFQ credit for these sablefish
landings. The primary bassfor the Divison's denid was tha the landings in question resulted from
noncommercia harvests. The Divison reasoned that because (1) the harvesting was done in areas
otherwise closed to groundfish fishing; (2) the pounds harvested were not deducted from the Total
Allowable Catch [TAC]; and (3) the activities of the F/V PROWLER were governed by the charters,
not by the provisons of commercid fishing regulations, the harvests were not made in compliance with
NMFS regulations (50 C.F.R. Part 672) that govern the commercid harvest of groundfish in the Gulf of
Alaska. Therefore, the Division concluded, these were not legal landings of sablefish as defined in, 50
C.F.R. §679.40(a)(2)(v),® and they could not form the basis for an award of QS or IFQ. The Division
concluded that during the 1987 and 1988 Charters, the F/'\VV PROWLER was engaged in scientific
research, not commercid fishing.

On Apped, | agreed with the Division that the activities of the F/V PROWLER under the charters
condtituted scientific research, not commercia fishing. | based the gppea Decision on my conclusion
that the ectivities were not even fishing, as defined in the Magnuson Act, because that definition
excludes “ scientific research activity which is conducted by a scientific research vessd.” | sated that,
athough the terms scientific research activity and scientific research vessel were not defined in the
Magnuson Act, the Gulf of Alaskalongline surveys are dearly scientific research activity, and the

SMr. Winther stated that the dates of the 1988 Charter were July 6 to September 17, and that
with “gear-up and gear-down time, the vessal was removed from the commercial fisheries between June
16 and October 8. [Second Affidavit of John R. Winther, 02 Jun 95, at 2]

®Formerly 50 C.F.R. § 676.20(a)(1)(v). All IFQ regulations were renumbered, effective July 1,
1996. See, 61 Fed. Reg. 31,270 (1996). The wording of the regulation in question was unchanged by the
renumbering.
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F/V PROWLER acted as a scientific research vessel while serving asaNMFS charter vessel during
the survey activities. | further concluded that activities that are not fishing, let done commercial
fishing, cannot serve asthe basis for the dlocation of quaifying pounds or the awvard of Quota Shares
under the IFQ program.

Inits Motion for Reconsideration, the Appelant arguesthat (1) the appellate officer erred in
determining that the vessal's fishing was not fishing under the regulations; (2) because the terms
scientific research vessel and scientific research activity are not defined by statute, the hearing
officer erred in determining that the vessdl's fishing was scientific research; and (3) because NMFS
compensated the Appdlant by dlowing it to sdll the fish it caught during the NMFS charters, the vessdl
was engaged in commercid fishing.

In support of the motion, the Appellant submitted Points and Authorities and a Supplementa
Memorandum of Authorities, which contained additional and expanded arguments.” | had granted the
motion as to the survey fish clam primarily because the parties were not given advance notice that the
Decison would be based on the Magnuson Act definition of fishing and they were not given an
opportunity to brief these issues before the Decison was rendered.

DISCUSSION

Wasthe F/VV PROWLER a scientific research vessal while under charter to NMFSin 1987
and 19887

The Appdlant on reconsderation argues that the F/VV PROWLER was a dl times afishing vessd, and
never ascientific research vessd. It argues that the vessd fits squardly within the definition of afishing
vessdl in the Magnuson-Stevens Act (16 U.S.C. § 1802(17)) becauseitisa“vess . . . whichisused
for, equipped to be used for, or of atype which isnormaly used for fishing.” Additionaly, Appdlant
argues, “other indiciaas afishing vessdl remained intact during the surveys” These“indicid’ include
that (1) the vessdl was documented as a fishing vessdl; (2) no research endorsement was sought or
required; (3) it was insured and remained liable as afishing vessd; and (4) sgnificant capita was
invested and substantid risk was assumed in converting the vessdl to longlining. Appdllant argues that,
given the vesd’s configuration, commercid fishing is the only use to which it could be put.

Conversdly, Appdlant argues, the F/VV PROWLER does not fit negtly into a definition of “ scientific

"The Points and Authorities were submitted by Alan K. Foe of the Seettle law firm Mullavey,
Prout, Grenley, Foe, Lawless, & Lawless. The Supplemental Memorandum of Authorities was submitted
by Jeffery D. Troutt of the Juneau law firm Baxter, Bruce, Brand & Douglas.
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research vessd,” in part because the term is vague and undefined by statute or regulation.? The
Decison [at 9] said it was areasonable reading of the satute to conclude that the F/V PROWLER
acted as a scientific research vessd while serving asaNMFS charter vessd. The Appellant maintains
that the vessdl cannot be both a commercid fishing vessd and a scientific research vessd, and that it
would defegat the purposes of the Magnuson-Stevens Act if avessdl could fit the definitions of both
types of vessals. Furthermore, Appdlant asserts, NMFS itself was uncertain at the time of the charters
whether acommercid fishing vessd that intended to sdll its catch could qualify as a scientific research
vesse under the Act.

Whileitistrue that the F/V PROWLER fits the definition of afishing vessd under the Magnuson-
Sevens Act, thereis nothing in the Act or regulations that suggests that a fishing vessel cannot serve as
ascientific research vessdl. Infact, dl of the vessds chartered for the Gulf of Alaskalongline surveys
from 1987 to the present have been fishing vessels. Although the Appellant argues that commercid
fishing isthe only use to which the vessdl could be put, NMFS obvioudy thought thet the F/V
PROWLER was auitable for conducting the longline surveys. Given that the Appellant actively sought
the government contracts, one may reasonably infer that it, too, believed and asserted to NMFS that
the F/VV PROWLER would be suitable for use in the surveys.

The Appdlant in one place argues that a vessdl cannot be both afishing vessdl and a scientific research
vess [Points & Authorities, at 22-23], yet dsewhere Appellant acknowledges that “there is no reason
that the PROWLER did not possess dual characteristics during the NMFS surveys.” [ Supplementa
Memorandum of Authorities, at 20] Contrary to Appellant’s assertion, | do not find any purposes of
the Magnuson-Stevens Act that would be defeated by classfying afishing vessdl as a scientific research
vessel while under charter to perform scientific research, nor does the Appe lant specify any purposes
that would be defeated.’

The Appelant surmises that NMFS would not “wish to take the position that the FV PROWLER isa
scientific research vessd, and not subject to the regulations applicable to fishing vessals” [Points &
Authorities, at 22] Appelant states that the FVV PROWLER is subject to “ specific and extensive”’
fishing vessdl regulations under 46 C.F.R. Part 28 (1996).1° Appellant dso notes that the F/V
PROWLER was not required by NMFS to conform to U.S. Coast Guard regulations pertaining to
oceanographic research vessals. 46 C.F.R. Part 188 (1996). But characterizing the F/'V PROWLER

8More particularly, Appellant asserts that the term “ scientific research vessal” is“clearly vague.”
[Points & Authorities, at 24]

The purposes of the Act are spelled out in § 2(b) of the Act, codified at 16 U.S.C. § 1801(b).

A ppdlant actudly cited to the United States Code (U.S.C.), instead of to the Code of Federal
Regulations (C.F.R.).
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as ascientific research vessel while conducting scientific research activity means only that the vessel
is not considered to be fishing for purposes of the Magnuson-Stevens Act. That does not necessarily
exempt avesse from vessel safety regulations of the U.S. Coast Guard.

The Appdlant’ s contention that the term scientific research vessel is undefined by statute or regulation
is now incorrect, dthough it was true when the Points and Authorities were submitted. After the
Decison in this Apped wasissued (November 8, 1995), and after the Points and Authorities were
submitted, but before Appellant’ s Supplemental Memorandum of Authorities was submitted (October
23, 1996), NMFS adopted regulations that, among other things, define the terms scientific research
vessel and scientific research activity for purposes of the exemption from the definition of fishing in
the Magnuson-Stevens Act. These regulations were proposed in the Federal Register on May 1,
1996, were published as part of afina rule on June 24, 1996, and took effect July 1, 1996.1
Appelant has made no mention of these definitions, but | take judicia notice of them.

Under the definition of scientific research vessel, it is clear that any vessd that is* chartered by, and
controlled by, a. . . U.S. Government agency (including NOAA)” can be a scientific research vessel
for purposes of the Magnuson-Stevens Act exemption. There is no reason that acommercid fishing
vesse cannot meet this definition. The F/V PROWLER was clearly chartered by a U.S. Government
agency. Wasit dso “controlled by” aU.S. Government agency? The meaning of the term “controlled”
isnot immediatdly gpparent, and | have not found any regulatory history that directly explainsits
meaning. One possible meaning isthat every conceivable agpect of the vessel mugt be entirely under
the control of the government agency. While that may be a permissible interpretation of the word
“controlled,” such areading is neither required nor gppropriate. | do not believe, for example, that in
drafting this definition NMFS intended to limit itsdlf to the use of bareboat chartersin order to obtain
the use of private vessalsfor scientific research purposes. Nor do | believe that by this definition
NMFS meant to compd itsdf to provide its own captain and crew for every vessd it charters. Neither
of these requirements would further any purpose for having the scientific research exemption.

A more reasonable reading — and the one | believe was intended — is that “controlled” means merely
that the activities of the vessdl, as opposed to the mechanica operation of the vessel, must be under the
direction and contral of the government agency. This definition, while not drafted as artfully as it might
have been, appears to have been aimed at helping to ensure that vessals chartered to perform scientific
research would be under government supervision and would not be afforded the opportunity to engage
inillegd commercid fishing during the term of the charter. Thisinterpretation of the word “controlled”
is congstent with the preamble to the proposed rule, which stated that “because * scientific research
activity’ and *scientific research vessd’ have never been precisdy defined, the potentid exists for abuse
by using the exemption to obtain marketable fish outsde of established fishing seasons or aress, or to

UThe proposed rule was published at 61 Fed. Reg. 10,712-10,719 (1996). The definitions in the
final rule appear at 61 Fed. Reg. 32,543 (1996).
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otherwise avoid applicable regulations.” [61 Fed. Reg. 10,712 (1996)]
Mr. Winther has stated that under the 1987 and 1988 charters,

NMFS only controlled where fishing occurred. All other aspects of the vessel’s
operation remained under the control of PP [Prowler Partnership]. PP’ s skipper
retained ultimate control of the vessd. He had authority to overrule NMFS' choice of
fishing location if in his judgment weather or other factors jeopardized the safety of the
vess or crew, and at al times controlled the course and speed of the vessdl. [Second
Affidavit of John R. Winther, 3 June 95, at 2]

This statement shows that the Appellant controlled the navigation and mechanica operation of the
vessdl, and that the captain, an employee of the Appelant, was responsible for the safety of personnd,
the vessel, and equipment operation, as provided in the charters. But Mr. Winther understates the
degree of control that NMFS had over the activities of the vessal. The charters gave the Chief
Scientist, who was aboard the vessd, “find authority in al matters except those relating to safety of the
vessel and personnd.” [Charters, Attachment J.1, TF.2] The statement of work, or Scientific
Operation Outline, specified in consderable detail how the survey was to be conducted and who would
do what. Taken asawhole, the terms of the charter make clear that the activities of the vessel relating
to the survey were entirely under the control of and at the direction of NMFS. And because there are
no modifications to the charters, | must presume that the vessel was operated, and the survey was
conducted, in accordance with the terms of the charters. | find that in 1987 and 1988 the F/V
PROWLER was chartered by NMFS and that the activities of the vessel during those charters were
under the control of NMFS. Therefore, | conclude that the F/V PROWLER meets the definition of
scientific research vessel in 50 C.F.R. § 600.10 (1996).

Because the terms scientific research vessel and scientific research activity were not defined in
datute or regulation at the time the charters were in effect, or even at the time the Decison in this
apped was issued, there is a question whether these definitions can be applied in this case.

Under United States Supreme Court decisons, aregulation may not be applied retroactively if doing so
would attach new legal consequences to events completed before the regulation was adopted, unless
such retroactive application is expresdy authorized by the Congress. Landgraf v. US Film Prods,, 511
U.S. 244, 114 S.Ct. 1483, 128 L.Ed.2d 229 (1994); Bowen v. Georgetown Univ. Hospitdl, 488 U.S.
204, 109 S.Ct. 468, 102 L .Ed.2d 493 (1988).12 If anew regulation does not substantively change the
law, but merely darifies an unsettled or confusing area of the law, applying it to past eventsis not

12| andgraf dealt with the possible retroactive application of a statute, rather than arule, but
jurisprudence on the retroactivity of statutes seemsto apply equally to rules. [1 CHARLESH. KOCH, JR.,
ADMINISTRATIVE LAW AND PRACTICE § 3.77, a& 79 & n.11 (Supp. 1997)]
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retroactive and is permissible. Popev. Shalda, 998 F.2d 473, 483 (7™ Cir. 1993). Likewise, merdly
articulating what has been an agency’ s interpretation al dong would not be an impermissible retroactive
goplication of aregulation. In determining whether aruleis adarification or a change in the law, courts
look to whether the regulation in question is consistent with the agency’s prior interpretations and
adminigrative practices. 1d.

The preamble to the 1996 NMFS proposed rule notes that the Magnuson Act did not define the terms
scientific research vessel or scientific research activity, and that the legidative history provideslittle
guidance on Congress intent in exempting scientific research conducted from a scientific research
vesse from the Act’ srequirements. The preamble further states that because these terms had never
been precisdy defined, the potentid exists for abuse by using the exemption to obtain marketable fish
outside of established fishing seasons or aress, or to otherwise avoid applicable regulations. [61 Fed.
Reg. 10,712 (1996)] It isquite clear that in proposing definitions for these terms, NMFS was
concerned about the problem of vessals engaged in illega commercid fishing activities disguised as
scientific research. In the present gpped, we are deding with the reverse stuation: an Appelant who
wishes to avoid characterizing its activities as scientific research even though the fish Appellant obtained
were harvested during closed seasons and even though, without the scientific research exemption,
Appelant would have been in violaion of commercid fishing laws and regulaions. See, e.g., former 50
C.F.R. §620.7(a) and § 672.7(c) (1988).%3

The best evidence that the definitionsin question are consstent with NMFS s prior interpretations and
adminidrative practices is that the agency has chartered U.S. commercid fishing vessals (usudly Mr.
Winther's vessdls) to conduct the Gulf of Alaska surveysfor each of the past 11 years and has dlowed
the vessd ownersto retain and sdll the catch every year without bringing any enforcement actions for
possessing or sdling prohibited species of fish taken during closures. Thus, NMFS has obvioudy
considered these vessals to be scientific research vessels covered by the exception to the definition of
fishing under the Magnuson-Stevens Act. Appellant provides no evidence that NMFS has ever
treated the vessels under these charters as anything other than exempted scientific research vessds and
ther activities pursuant to the charters as anything other than scientific research activity.

Appdlant does point to two interna memoranda by NOAA attorneys as evidence that in 1986 NMFS
was uncertain whether the F/VV PROWLER could legaly be considered a scientific research vessd
engaged in scientific research activity. Thefirgt of these memoranda, dated March 7, 1986, was
written by two attorneys in the Northwest Region of the NOAA Generd Counsd’s office [GCNW]
and was addressed to aNMFS employee involved in fishing gear research. The subject of the five-
page memorandum was “ Sdle of Catch by ‘ Contract’ Research Vessals” The memorandum dealt

B These regulations, in effect at the time of the 1988 survey, made it unlawful to conduct any
fishing contrary to a notice of inseason adjustment or to possess, transport, or sell any fish taken in
violation of the Magnuson Act or regulations thereunder.
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mainly with a proposed charter of two commercid fishing vessals for a groundfish resource assessment
in the Aleutian Idands in the summer of 1986. The memorandum states that in discussions about this
contract with NWAFC,** two other research charter ideas arose. One of these involved “longline
fishing by domestic vessels during closed seasons and subsequent sde of the catch.” [GCNW Memo,
a 1] The memorandum refers to a December 17, 1985 memorandum by the NOAA General Counsdl
[not in the record] on the subject of Scientific Research Fishing. The GCNW attorneys wrote [at 4-5]:

Option 2 of the [GC] memorandum, which was not adopted, would have denied
contract vessals the status of “ scientific research vessals’ by regulatory clarification.
Consderation of such a proscriptive regulation should not be read to imply that without
it, contract vessals can or should be categorized as scientific research vessdls. To our
knowledge, no lega research has ever been done to support such a conclusion.
Furthermore, the memorandum does not suggest that contract vessdls by the terms of
their contracts can or should be exempted from otherwise gpplicable regulations.

The primary legd question which remains unanswered is whether a United States
commercid fishing vessd operaing in afishery covered by afishery management plan,
which vessd is under contract to catch fish to be used for scientific experiments, is
engaged in “fishing” as that term is defined by the Magnuson Act when the vessd s
or otherwise disposes of the catch and retains the proceeds and when the harvest is
incong stent with regulations gpplicable to commercid fishing vessds participating in the
fishery. 2/

2/ Under certain conditions, existing NMFS palicy in the Northwest and Southwest
regions might construe such activity to qualify as “scientific research.”

The answer to this question raises anumber of legal and policy condderations:
1 If contract vessdls qudify as scientific research vessels, what are the dangers of
abuse of the research exception by mixing research with the contractor’ s quas-

commercid activitiesand sde

2. Is there an apparent conflict of interest between NMFS' research program and
the contractor’ s interest in the Sze, compaosition, and vaue of the catch;

3. Are potentidly unacceptable enforcement problems created by introducing into
the marketplace research catch which would not be legd, but for the contract

“NWAFC was the acronym for what was then called the Northwest and Alaska Fisheries
Center.
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vessH research exception;

4, Whether contract vessel access to afishery for research purposesis aform of
limited entry to afishery, the right of accessto which is granted to the lowest
bidder[s]; and

5. Whether thereis or should be a biologica concern over not counting the catch
againgt applicable quotas.

The GCNW attorneys concluded that these questions were of nationa sgnificance and that it would be
ingppropriate to address them solely on aregiona bas's, so they recommended referring the questions
to NOAA Genera Counsdl. Asaresult, the atorneys in the Northwest Region refrained from
resolving the question of whether a private commercid fishing vessel under charter with NMFS to
perform research surveys condtituted “ scientific research activity by a scientific research vessd” under
the Magnuson-Stevens Act.

The second memorandum cited by the Appellant was written by Jay S. Johnson, the Assistant Genera
Counsd for Fisheries, to the NOAA Generd Counsd Danid W. McGovern on July 1, 1986. In that
memorandum, Mr. Johnson had the FV PROWLER particularly in mind when he ated [at 3]:

If contract research survey work were conducted by a vessel from a recognized
scientific inditute or a universty, the Magnuson Act’s exemption of “scientific research
activity conducted by a scientific research vessal” would apply. [Citation omitted.] Itis
less certain that acommercid fishing vessd that intends to sdll its catch can fit within this
exemption smply by contracting with NOAA or another research indtitute or by
offering to donate its services to the agency.

It gppears that Mr. Johnson's concern was not that a commercid fishing vessdl was inherently
unsuitable or incgpable of performing legitimate scientific research; rather, he wondered whether the
profit-making aspect of the vessdl’ s participation might be incompetible with a scientific research
exemption under the Magnuson-Stevens Act and in violation of the prohibition on augmenting NOAA
appropriations.*® Mr. Johnson concurred in a proposal by Northwest Regiona Counsdl that these
problems be side-stepped by amending fishery management regulations to exempt chartered private
commercid fishing vessdls from certain prohibited activities, such as fishing prohibited species and
during closed seasons. Mr. Johnson pointed out that the Secretary of Commerce aready had such
authority under regulations governing certain fisheries [Johnson memorandum, at 3], but no such action
was ever taken, at least with respect to the Fishery Management Plan for Groundfish of the Gulf of

BMr. Johnson stated [at 2] that “an agency generally cannot sell government property to perform
functions for which it has received appropriations.” See, 16 Comp. Gen. 241 (1936).
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Alaska (50 C.F.R. Part 672). Mr. Johnson concluded that “there is no need for new statutory authority
to dlow private vessals operating under agency contract to sdll their catch.”

These memoranda were written in the year before the first contract was awarded for the F/V
PROWLER. Given tha these were the first such chartersinvolving domestic commercid fishing
vessls, it should not be surprising that at the outset legal questions were being raised and addressed in
advance of making the contract awards. The memoranda do not show what the NMFS interpretations
and adminigtrative practices were during the time the charters were in effect. It may bethat initidly
there was no articulated agency-wide policy, or that the policy differed from region to region. One
cannot tell from these two memoranda done. At mog, they tend to show only that this was an unclear
areaof thelaw. That lack of clarity, no doubt, is one reason the terms scientific research vessel and
scientific research activity were ultimately defined by regulation. A lack of darity inthelaw isdso a
legitimate and permissible reason to apply these regulatory definitions to the charters that are the subject

of this gppedl.

Regardless of any initid uncertainty NMFS (or NOAA lawyers) may have had about the legdlity of
dlowing a chartered commercid fishing vessd to retain and sdll the catch from research surveys, it is
clear that the agency has consistently treated the F/V PROWLER as a scientific research vessdl
conducting scientific research activity. 1t must so have been clear to the Appellant that NMFS has
adways consdered the Appellant’ s activities under the charters to be exempted scientific research; that
Appdlant’s participation in harvesting prohibited species during closed seasons was lawful; and that the
Appdlant did not have to fear that it would be subject to any enforcement actions for possessing or
sling the fish it recaived in compensation for its survey work. Application of these definitions here
would not adversely affect Appellant’ s reasonable expectations a the time of the charters, nor would it
attach new legal consequences to Appd lant’s activities under the charters or produce unjust results.

| find that NMFS s policy — at least Snce the F/'VV PROWLER wasfirst chartered for the Gulf of
Alaskalongline surveys — has been consstent with the definitions of scientific research vessel and
scientific research activity that now appear in the regulations. For this reason, | conclude that it is
permissible and gppropriate to gpply these definitions in this apped reconsideration. Evenif 1 did not
aoply the definition of scientific research vessel as controlling authority in this case, it would still be

16Ten years after Mr. Johnson’s memorandum, the Congress, in an amendment to the Magnuson
Act, implicitly recognized NMFS's practice of compensating survey contractors with fish harvested during
the survey. If that is not adequate compensation, the amendment also authorizes the Secretary of
Commerce to permit survey contractors to harvest additiona fish from the surveyed fishery on a
subsequent voyage, and to retain and sell a portion of the alowable catch from that fishery. See, 16
U.S.C. § 1881a(e)(2) [P.L. 104-297, Title 11, § 203, Oct. 11, 1996].
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reasonable and proper to conclude that the F/V PROWLER was a scientific research vessel while
under charter to NMFS. The Appellant has failed to produce any evidence or arguments that persuade
me that the appeal Decison wasin error in this regard.

Did the activitiesof the F/V PROWLER under the NMFS charters constitutescientific
research activity?

The Appelant argues that the activities of the F/'\VV PROWLER and the Appdlant under the NMFS
charters do not congtitute scientific research activity. Appellant even questions whether the NMFS
scientists on board the vessel were engaged in scientific research activity during the charters, athough
Appedlant appears to acknowledge that they were.t” The crux of Appdlant’s argument isthat, while
NMFS may have been conducting scientific research, the Appelant was engaged in commercia
fishing.'®

Appdlant points out that fishing under the Magnuson-Stevens Act means, among other things, the
harvesting of fish, “in other words, that act of bringing the fish on board avessd.” Appedlant argues
that because harvesting of sablefish occurred during the stock assessment surveys, the F/V PROWLER

Y Appellant submitted a NMFS memorandum on “ Criteria for Defining Scientific Research” as
evidence that the agency had “some question whether stock assessment surveys constituted ‘ scientific
research activity.”” The Appellant argues that the stock assessment surveys may not meet all these
criteria. [Supplemental Memorandum of Authorities, at 24] The memorandum, dated December 7, 1984,
isfrom T. E. Kruse, then-Deputy Regiona Director of the NMFS Northwest Region, to the NMFS
Southwest Regional Director and the Directors of Northwest and Southwest Fisheries Centers. (Exhibit
E) The criteriain the memorandum pertained to scientific research under the Pacific Coast Groundfish or
Ocean Salmon Fishery Management Plans [50 C.F.R. Parts 661 and 663]. These criteria applied to
independent research proposals, not NMFS's own research projects. Nevertheless, Appellant appears to
recognize that NMFS activities under the surveys constituted scientific research activity: “Perhaps,
from the perspective of some, that [scientific research activity] was al that occurred on the vessdl.
However, to the owners of the vessdl, the activity was not undertaken to increase scientific knowledge,
but in order to make money by sdlling the fish that the vessel caught.” [Points & Authorities, at 24]
“[W]hile NMFS may have been engaging in scientific research, PROWLER was commercia fishing to
make money.” [ld., a 20]

18The Appellant takes exception to my observation in the Decision [at 8-9 and f.n.4] that
Appellant had acknowledged that the F/V PROWLER was not engaged in commercia fishing when it
stated in its gpped that the vessdl “was removed from the commercid fisheries’ during the dates of the
charters. On reconsideration, Appellant asserts that it was removed only from “the standard commercial
fishery, i.e., what other vessels in the fleet were doing.” [Points & Authorities, at 19]
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was engaged in fishing. Appdlant saysit dways had title to the figh; it acted with commercid intent;
and it was dlowed to sl thefish. In addition, Appdlant asserts that NOAA attorneys agreed from the
beginning that the FVV PROWLER would be commercid fishing during the charters. Therefore,
Appdlant argues, F/V PROWLER was engaged in commercial fishing and should receive IFQ credit
for the landings that resulted.

The Appdlant gates “Thereis nothing inherently contradictory about commercid fishing and scientific
research occurring on the same vessd. . . . [I]n this case, scientific research occurred and fish were
caught and commercialy landed at the sametime.” [Supplementad Memorandum of Authorities, at 19]
Appdlant’ s theory isthat it was dlowed by NMFS to engage in specid, out-of-season fishing in
exchange for letting NMFS scientists perform research on the fish that the F/V PROWLER harvested.

Asmentioned earlier in this Decison on Reconsderation, the term scientific research activity has
been defined in NMFS regulations. [50 C.F.R. 8 600.10 (1996)] The definition states, in part, that
scientific research activity is

an activity in furtherance of a scientific fishery investigation or sudy that would meet
the definition of fishing under the Magnuson[-Stevens] Act, but for the
exemption gpplicable to scientific research activity conducted from a scientific research
vesd. Scientific research activity includes, but is not limited to, sampling, collecting,
observing, or surveying the fish or fishery resources within the EEZ, a sea, on board
scientific research vessdls, to increase scientific knowledge of the fishery resources or
their environment, or to test a hypothesis as part of a planned, directed investigation or
study conducted according to methodologies generaly accepted as appropriate for
scientific research.

The 1987 and 1988 NMFS charters both provide, in relevant part:

The above-specified charter isfor an assessment survey that is desgned to perform
scientific research necessary to acquire information to determine the status of sablefish
and other groundfish stocks. The scientific misson of this survey is the paramount
consderation of the charter . . .. These observations and samples will be acquired in
accordance with the Scientific Operation Outline [Plan] described in Attachment 1 [2]
of this solicitation. [Charters, a 5]

The Scientific Operation Outline for the 1987 charter [Attachment J.1, 8 I] makes clear that the surveys
will be conducted at sea, in the EEZ, on board the chartered vessel. Paragraph 9 states that “[c]atch
and biologica information will be obtained for al species captured during this survey.” Paragreph 11
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Specifies that the sex of al captured fish must be determined. Paragraph 12 states that each fish will be
measured and weighed, and up to 300 fish per day may be retained for “other scientific purposes.” The
Scientific Operations Plan for the 1988 charter [Attachment J.2] states that the survey, asin 1987, will
involve sampling, data acquidition and andlyss.

The objectives were to determine the abundance and size compostion of commercialy important
longline-caught pecies dong the upper continental dope of the Gulf of Alaska, especidly sablefish,
Pecific cod, shortspine thornyhead, and rougheye and shortraker rockfishes, as well as other groundfish
species caught during the survey, such as Pecific hdibut, arrowtooth flounder, Greenland turbot, and
grenadiers. Theresults of the 1988 survey were analyzed and published in NOAA Technica
Memorandum NMFS-AFSC-39, “Assessment of Gulf of Alaska Sablefish and Other Groundfish
Species Based on the 1988 National Marine Fisheries Service Longline Survey” (June 1994).

It is clear from areview of the charters and the NOAA Technicad Memorandum that the longline
surveysin question in this gpped involved “sampling, collecting, observing, or surveying the fish or
fishery resources within the EEZ, at sea, on board scientific research vessdls, to increase scientific
knowledge of the fishery resources’ and that the surveys were “ conducted according to methodologies
generaly accepted as gppropriate for scientific research.” Therefore, | conclude that these surveys
mest the definition of scientific research activity.

The Appdlant argues that even if NMFS was engaged in scientific research activity, the F/V
PROWLER was nonetheless engaged in commercial fishing. Having aready obtained and sold out-
of-season sablefish under the scientific research exemption, Appellant now wantsto divorce its
activities from those of the NMFS scientists and re-characterize its own activities under the charters as
agpecid kind of commercial fishing so that it can obtain additiona quota shares. Appellant wants to
have it both ways.

The Appdlant was as actively involved in conducting the surveys as the NMFS scientigss were. The
vessd, and the crew to operate it, were essentid to conducting the surveys. The language of the
charters makes clear that the Appellant was to be actively engaged in the surveys and under the control
of the NMFS Chief Scientist: The crew, when not required for vessel operations, processing of the
catch, or gear repairs, was required to assist the field party with obtaining biologica data. The Chief
Scientist had find authority over the activities of the crew, except those activities related solely to vessd
and personnel safety. [1987 & 1988 Charters, Attachment J.1, at 4, Y F.2-3] The Appellant’s
activities under the charters were an integrd part of the scientific research. Thus, the activities of the
Appdlant with repect to the surveys cannot be separated or distinguished from the NMFS activities.

It is conceivable that legitimate commercid fishing could take place on avessd that isengaged in
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scientific research, but only if the charter dlowed for it and if the harvesting were done in compliance
with gpplicable commercid fishing regulaions. In this case, the NMFS charters did

not authorize any harvesting apart from that necessary to conduct the surveys. The evidencein the
record is thet the fish were harvested only as part of the surveys, i.e., in connection with the scientific
research.

It is clear that the harvesting of fish during the surveys “would meet the definition of fishing under the
Magnuson Act, but for the exemption applicable to scientific research activity conducted from a
scientific research vessdl.” [50 C.F.R. 8 600.10] Thislanguage means that harvesting is not fishing
when it is done in connection with scientific research. Since commercial fishing isasubset of fishing,
an activity that is not fishing cannot be commercial fishing. Therefore, the harvesting donein
connection with the scientific research was not commercial fishing.

The Appdlant argues that it must have been engaged in commercid fishing because it entered into the
charters with commercid intent. The Appellant stated that “NMFS s motivation may have been to
increase scientific knowledge. However, profit was PROWLER's sole modification (S¢) in
undertaking the NMFS contracts. In other words, while NMFS may have been engaging in scientific
research, PROWLER was commercid fishing to make money.” [Points & Authorities, a 20] Mr.
Winther also stated, “the PROWLER partnership treated the NMFS contract as another commercia
fishing opportunity.” [Affidavit of John Winther, 19 Dec 95, at 1]

It istrue that the sablefish harvested as part of the surveys were sold by the Appdlant during the
charters, but that fact did not convert scientific research harvesting into commercid fishing. Nor does
Appdlant’s profit motive for entering into the charters, or itsintent to sell the fish, change the nature of
the harvesting from scientific research to commercid fishing. A recent amendment to the Magnuson
Act defines commercial fishing as “fishing in which the fish harvested, either in whole or in part, are
intended to enter commerce or enter commerce through sale, barter or trade.” [16 U.S.C. § 1802(4)
(1996)] Thisnew definition of commercial fishing does not change or conflict with the definition of
fishing and itsexdluson of scientific research activity. The harvesting of fish during scientific
research activity conducted by a scientific research vessel ill does not condtitute commercial
fishing, even if the fish were intended for sale or were actually sold.*® In this case the sablefish that

PAnother 1996 amendment to the Act authorizes the Secretary of Commerce, in consultation
with the appropriate Council and the fishing industry, to permit fish harvested during NMFS surveys to be
counted toward a vessel’s catch history under a fishery management plan if, by participating in the
survey, the vessel was precluded from participating in a fishery that counted under the plan for purposes
of determining catch history. [16 U.S.C. § 1881a(€)(2)(C) (1996)] This provision does not apply to the
chartersin this appeal because the Congress did not make the provision retroactive and the Secretary has
taken no action under it.
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were harvested during the NMFS surveys were intended to enter commerce and did enter commerce,
but because the harvesting was done during scientific research activity conducted by a scientific
research vessel the Appdlant was not engaged in commercid fishing.

In fact, the sdle of the sablefish by the Appellant was actualy aresde of fish that were purchased from
the United States Government, and not a sae resulting from Appdlant’ s own fishing. Although the
Appdlant’s employees were physicdly involved in harvesting the sablefish, they did so as contracted
agents of, and on behdf of, NMFS. All the harvesting during the charters was done & the direction of,
and under the control of, the NMFS Chief Scientist. Contrary to the Appellant’ s assertion, % title to the
sablefish at the time of harvest was in the United States Government, not in the Appdllant. Thisis
confirmed by the language of the charters themsalves, which date:

The catch will remain property of the Government until the Chief Scientist [Fidd Party
Chief] rdinquishes hisher responsgibility and turns over the catch to the Contractor.
Components of the catch will be turned over as soon as they have been examined by
the scientific party and scientific samples have been obtained. At that time the catch
becomes the property of the Contractor. [1987 Charter, Attachment J.1, at 4, 8 F.6;
1988 Charter, Attachment J.1, at 5, 8§ F.6]

Title to the fish was transferred from the government to the Appellant after harvesting as compensation
for Appdlant’s participation in the surveys. The Appellant received the fish in exchange for the value of
its services and the vaue of the use of the vessel. 1n essence, the Appellant bartered for the fish. The
fish had not been commercidly harvested, by NMFS or by the Appdlant.

Evenif, arguendo, the Appelant was engaged in commercid fishing, most of it would have been illegd
because it was done out of season.?! The exemption from the prohibition on fishing out of season only
appliesto scientific research, not to fishing or commercial fishing. The Appdllant argues that NMFS
is estopped from prosecuting (or even asserting illegdity) because the agency “induced PROWLER to
participate in good faith in anillegd activity. . ..” [Supplemental Memorandum of Authorities, a 15]
The argument is absurd and beside the point. Regardless of whether the Appelant was or ever will be
prosecuted for harvesting out of season, such harvesting isillegd per se and could not result in a*legd
landing” on which an issuance of QS could be based. The Appelant’s argument merely illustrates why

2Appellant incorrectly asserts that “pursuant to practice and specific contract provisions, . . . title
to the ‘harvested’ fish was with the vessel owners.” [Supplemental Memorandum of Authorities, at 20]

“1The overwhelming majority of the sablefish was harvested during directed fishing closures. The
only open period during the approximately 135 days of surveying over two years was in the Western Gulf
of Alaska statistical area during the first two and one-half days of the 1988 survey, July 6-8, 1988.
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its activities under the charters were not commercid fishing.

Appelant argues that the definition of legal landing does not require the harvesting to be in compliance
with commercid fishing regulations. The definition sates that alegd landing of sablefish means “sablefish
harvested with fixed gear and landed in compliance with state and Federd regulationsin effect a the
time of thelanding.” [50 C.F.R. 8 679.40(8)(2)(Vv) (1996)] The Appd lant reasons that the phrase “all
Federd and state regulations in effect at the time of the landing” gpplies only to the landing, and not to
the harvesting. Thus, in Appellant’s view, it does not matter whether the sablefish was harvested in
compliance with state and federd regulations or, more particularly, in compliance with commercid fishing
regulations. Appellant asserts that because its sablefish were harvested with fixed gear (hook-and-line
gear), and the landings (offloading) did not violate any state or federd landing regulations, then these
were legal landings for IFQ purposes and Appe lant should receive credit for them. [Supplementa
Memorandum of Authorities, at 11-15]

Thisargument is without merit. Thelanguage of the definition does not require such aresult, and
common sense will not dlow it. Theissuance of quota shares cannot be based on a“legd landing” of
illegdly harvested fish. The definition of legal landing can and should be read to mean that both the
harvesting and the landing must be in compliance with applicable regulations® In Weber v. Kochuten,
this Office stated that the gpplicable regulations are those that govern “commercid fishing in the federd
Pecific hdibut and sablefish fisheriesin and off Alaska, and the landing of fish harvested from those
fisheries. These include regulations specific to those fisheries, aswell as generd commercid fishing
regulations applicable to participation in those fisheries.” Indeed, all 1FQ regulations pertain only to the
commercial fishing of sablefish and Pecific halibut. [50 C.F.R. § 679.1(d)] Thus, alegal landing for
I FQ pur poses requires tha the harvesting and the landing be in compliance with such commercid
fishing regulaions

Appe lant further argues that “PROWLER did not violate any fishing regulations, thus, it must have acted
‘in compliance with’ them.” [Supplementa Memorandum of Authorities, a 17] Thisargument fails
because the phrase “not in violaion of” is not the equivaent of the phrase “in compliance with.” If |
were gtting & home watching televison, | would not be in violaion of any commercid fishing regulaions,
but I could not serioudy contend that | was in compliance with commercid fishing regulations.
Compliance requires more than merely avoiding violation. One must be engaged in the regulated activity

2Asit happens, the harvesting of fish during a closure and the landing of such fish would both
have been in violation of commercid fishing regulations, but for the exemption for scientific research
activity. See, e.g., former 50 C.F.R. 88 620.7(a) and 672.7(c) (1988).

23Appedl No. 95-0122, June 18, 1996, at 7.
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(and lawfully s0) to be consdered in compliance with the applicable regulations. The Appellant was
exempted from commercid fishing regulations because it was engaged in scientific research activity and
not engaged in commercid fishing. Although the sablefish in this case were legdly harvested (by NMFS,
during scientific research), they were not legdly landed for 1FQ purposes because neither NMFS nor
the Appdlant was engaged in commercid fishing when the fish were harvested and, thus, the harvesting
was not done in compliance with commercid fishing regulations.

The Appellant argues that NMFS (or NOAA) has, in essence, aready conceded that the Appellant was
engaged in commercid fishing under the charters. Appd lant assarts that in a 1986 memorandum
[GCNW Memo, 7 Mar 86, at 2] NOAA attorneys stated:

the contractor [PROWLER] would be commercidly fishing for itsef and merdly dlowing
for the onboard presence of the scientific part, NOAA’s congtraints on where to fish,
and NOAA'’s eva uation and sampling of the catch. Thiswould present no legd
problem so long as the contract required adherence to the regulations imposed upon
other vessdls participating in the fishery such as obtaining a permit, discarding prohibited
species, and observing quota closures.

In quoting from this memorandum, the Appelant has misrepresented its actua content and meaning.
Firdt, by inserting the name “PROWLER” in brackets, Appellant represents that the NOAA attorneys
are expressing an opinion about the Appdlant’s charters with NMFS. In fact, the attorneys were
discussing “the terms of the proposed contract,” i.e., adraft solicitation for the requisitioning of two
private commercid trawlers for a groundfish resource assessment in the Aleutian Idands in 1986, which
had been submitted to the attorneys for legd review. The NMFS charters for the Gulf of Alaska
urveyswere, a that time, only an “idea’ that had surfaced during discussions concerning the draft
contract being reviewed.

Second, and more important, the Appellant omits critica qudifying language that immediately precedes
the passage quoted. The entire paragraph from the NOAA attorneys memorandum reads:

GCNW advised NWAFC and WASC that if the contractor's catch wer e har vested
and disposed of consistent with applicable commercial fishing regulations, i.e,, if
the catch could be lawfully taken, retained, and sold absent the NOAA
participation and resear ch operation, then retention and sale of the catch by the
contractor would be proper. In such acase, the contractor would be commercidly
fishing for itsdf and merely alowing for the onboard presence of the scientific party,
NOAA's condraints on where to fish, and NOAA's eva uation and sampling of the
catch. This gpproach would present no legd problem so long as the contract required

Appeal No. 95-0084
September 29, 1997 -22-



adherence to the regulations impaosed upon other vessdls participating in the fishery such
as obtaining a permit, discarding prohibited species, and observing quota closures.

Of course, the NMFS charters with the Appellant did not provide for harvesting that was consistent with
gpplicable commercid fishing regulations — the harvesting done under these charters would not have
been lawful without “the NOAA participation and research operation.” The terms of the NMFS
charters make clear that the purpose of the charters — “the paramount consideration” — was the
scientific research. [Charters, a 5] The terms of the charters dso make clear that these were not
ingtances of the Appdlant being engaged in normd, in-season commercid fishing and merdly dlowing
NMFS scientists to be aboard to conduct research on the Appellant’s catch. Both surveys were NMFS
scientific research operations, planned, directed, and controlled by NMFS, and using the F/V
PROWLER and its crew for the exclusive purpose of conducting the surveys. Thus, the Appellant’s
reliance on this NOAA memorandum in support of its postion ismisplaced. NMFS did not concede
that the Appelant was engaged in commercid fishing under the charters.

Remaining issues

In its Supplemental Memorandum of Authorities, submitted eeven months after the Motion for

Recons deration, the Appel lant raises three other issues. (1) that the F/V PROWLER was not leased by
NMFS during the surveys, (2) that the IAD and the Decision violate Nationd Standard IV of the
Magnuson-Stevens Act [16 U.S.C. § 1851(g)(4)]; and (3) that the Decision is strained, arbitrary,
capricious, and an abuse of discretion. Because these issues are beyond the scope of the matters listed
in the Motion for Reconsideration, | do not decide them here. 2

FINDINGS OF FACT

1. In 1987 and 1988 the F/V PROWLER was chartered by NMFS and the activities of the vessel
during those charters were under the control of NMFS.

2. NMFS' s policy — at least since the F'VV PROWLER wasfirgt chartered for the Gulf of Alaska
longline surveys — has been consastent with the definitions of scientific research vessel and scientific
research activity that now appear in 50 C.F.R. § 600.10 (1996).

3. Titleto the fish harvested during the 1987 and 1988 NMFS Gulf of Alaskalongline surveyswas

4| note, however, that although the IAD found a“clear inference” from the record that the
vessal had been leased to NMFS, the Decision on appea was based on other grounds.
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transferred from the United States Government to the Appe lant after harvesting as compensation for
Appdlant’s participation in the surveys.

CONCLUSIONS OF LAW

1. Theddfinitionsof scientific research vessel and scientific research activityin 50 C.F.R.
§ 600.10 (1996) are applicable in this appedl.

2. The harvesting of fish during scientific research activity conducted by a scientific research vessel
does not congtitute commercial fishing, even if the fish were intended for sale or were actudly sold.

3. A legal landing for IFQ purposes requires that the harvesting and the landing be in compliance with
goplicable commercid fishing regulations.

4. The F/V PROWLER was a scientific research vessel, as defined in 50 C.F.R. 8 600.10, while
under charter to NMFSin 1987 and 1988.

5. The NMFS Gulf of Alaskalongline surveys are scientific research activity as defined in 50 C.F.R.
8 600.10

6. Theactivities of the F/'\VV PROWLER during the 1987 and 1988 NMFS charters constituted
scientific research activity as defined in 50 C.F.R. § 600.10.

7. The FIV PROWLER was not engaged in fishing or commercid fishing during the 1987 and 1988
NMFS charters.

8. The sablefish landings at issue in this gpped do not condtitute legal landings under 50 C.F.R
8 679.40(a)(2)(v).

9. The Restricted Access Management Division properly denied IFQ credit to the Appellant and the
Respondent for landings of sablefish harvested aboard the F/V PROWLER under the 1987 and 1988
NMFS charters for Gulf of Alaskalongline surveys.

DISPOSITION
That portion of the Decision in this apped, dated November 8, 1995, rdating to issue #2, theissuein

this Decison on Reconsderation (Part 11), is AFFIRMED. That Decison, including the conclusions of
law #4-7, and the disposition to the extent that it pertains to issue #2, are incorporated by reference and
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made a part of this Decison on Reconsderation (Part 11). This Decison on Reconsideration (Part 11)
takes effect on October 29, 1997, unless by that date the Regional Adminigtrator orders review of it.

Edward H. Hein
Chief Appeals Officer
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