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) February 12, 1996
STATEMENT OF THE CASE

Robert A. Carlson filed atimely apped of an Initid Adminigrative Determination [IAD] issued by the
Redtricted Access Management Divison [Divison] on March 20, 1995. The Appellant had filed a
Request for Application [RFA] for Quota Share [QS] under the Individua Fishing Quota [IFQ]
program for Pecific hdibut and sablefish. He clamed digibility for haibut QS based on asublease of a
vess in 1989. The lAD denied his gpplication on the grounds that he did not supply sufficient
evidence of the dlamed lease. The Appdlant has sufficiently shown that hisinterests are directly and
adversdy affected by the IAD. An ord hearing was held January 30, 1996.

ISSUE

Did the Appdlant hold avalid lease (sublease) of avessd from which haibut was legdly landed in
19897

BACKGROUND

The Appdlant clamsto have held an ora sublease of the vessd F/V DAILY BREAD during thetime
halibut landings were made from the vessdl in September and October 1989. The Appellant clamsthat
he subleased the vessdl from Michadl L. DeVaney, who, in turn, held an ord lease at thet time from the
owner of thevessd, Bob L. Clarke. In support of his clams, the Appellant submitted on gpped a
notarized statement signed by Mike DeVaney! and himsdlf on February 20, 1995. The statement said
that the Appd lant had subleased the F/V DAILY BREAD from the DeVaneys during the fal of 1988
and the complete 1989 season. It dso said that the DeVaneys were leasing the vessd at that time from
the owner, Mr. Clarke, but that the DeVaneys did not need to use the vessal. They entered into an
agreement with the Appellant, which, during testimony at the ora hearing, they referred to as a"hand-
shake' agreement. Under this ord agreement, the Appellant had complete possession and use of the
vess for fishing. In return, the Appelant was responsible for paying for crew shares, bait, fud, boat
maintenance, gear loss and maintenance, fishing permits, and any other "basic operating expenses” The

1The actual signature of Mike DeVaney was executed by his wife, Karen S. DeVaney, under a
written power of attorney, which was also submitted with the appeal.



Appdlant paid a percentage of the catch proceeds to the DeVaneys, who, in turn, paid this amount to
Mr. Clarke. The DeVaneys testified that they did not make a profit from the Appe lant's use of the
vessd; rather, they merely covered their obligationsto Mr. Clarke.

During testimony, the DeV aneys acknowledged that they had been somewhat confused about the dates
of the sublease. They dated that, in fact, they had subleased the vessel to him only during the fal of
1989. The DeVaneystedtified that neither of them was on the vessdl during the timesiit was used by
the Appellant. The record shows that hdibut landings were made from the vessd with the Appellant's
permit on September 8, 1989, and October 11, 1989, both in area 3A. The record aso shows that
halibut landings were made from the vessel with Mr. DeVaney's permit in October 1988, aso in area
3A. The Appdlant submitted photocopies of fish tickets for histwo landings. He also submitted:

P three receipts for ice and bait, two dated September 2, 1989, and one dated "10-6" with no
year pecified

P an ingpection sheet from Seward Fisheriesin Homer, showing a ddivery of approximeately
2,000 pounds of halibut on September 8, 1989

P photocopies of IRS Form 1099s for tax year 1989, showing payment of crew sharesto nine
persons, including four people who the Appellant has testified served as crew members during
one or both of the periods when he made the 1989 landings.

The Appellant also submitted a photocopy of afive-page bareboat charter between Mr. Clarke and
Mr. DeVaney for the vessel F/V DAILY BREAD. Page five of the document specified that the charter
was for the period January 1, 1988, through December 31, 1988. These dates were lined through,
however, and initided by both parties. No other term was indicated on that page. The document was
sgned by both parties at the bottom of page four and at the top of pagefive. Subsequently, the
DeVaneys supplied three additiona pages [Exhibit 1], each signed by Mr. DeVaney and Mr. Clarke,
which appear to be additionsto Part 11 of the bareboat charter, and which are incorporated by
referencein 9] 13 of the charter. Another page [Exhibit 2], on which Mr. DeVaney assigns 25 percent
of the gross catch proceeds from the F/V DAILY BREAD to Mr. Clarke pursuant to the charter. The
assgnment is sSigned by Mr. DeVaney and the date of September 2, 1988, isinitialed by both parties.
A letter accompanying these additional pages [Exhibit 3] shows that the bareboat charter was prepared
by C. Kent Roberts, an attorney in Portland, Oregon, on behaf of Mr. Clarke, and that a one-year
charter term was contempl ated.

The DeVaneys testified that they leased the vessd from Mr. Clarke under the terms of this charter until
late 1989. They submitted a photocopy of aletter they sent to Bob Clarke, dated December 11, 1989
[Exhibit 4]. The letter states that the DeVaneys "are unable to continue leasing the boat and have
turned it back to you" effective December 1, 1989. The DeVaneys aso submitted photocopies of
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cancelled checks [Exhibit 5] made out to and endorsed by Bob Clarke for the period May 7, 1989,
through November 14, 1989. On each check isanotation, such as "Daily Bread lease", "boat lease”,
or specified datesin 1989.

In arecorded telephone conversation with this Appedls Officer on February 8, 1996, Mr. Clarke
gtated that Mr. DeVaney did have a bareboat charter of the F/VV DAILY BREAD from him in 1989;
and that he was aware that the DeVaneys were dlowing the Appd lant to fish with the vessdl, and he
had approved of that arrangement.

The Appdlant was the only person to claim credit for landings from the F/V DAILY BREAD during
the period 1988 through 1989. The RFA and application of Mr. DeVaney did not mention that vessdl.
Mr. Clarke did not submit an RFA or application for QS.

DISCUSSION

Under the IFQ program, as implemented by the Divison, an gpplicant for an initia issuance of QS may
receive credit only for legd landings of Pacific halibut or sablefish that were made from avessd owned
or leased by the gpplicant at the time of the landings. See 50 C.F.R. 8 676.20. Under 8§
676.20(8)(2)(iii), a notarized statement from the vessal owner and lease holder attesting to the existence
of avessd lease agreement at any time during the QS qualifying years (1988-1990) is conclusive
evidence of the existence of avessdl lease between the parties. To be conclusive evidence, the
notarized statement must identify the leased vessdl, the name of the lease holder, and the period of time
during which the lease was in effect.

In this case, the Appellant is claming asublease of avessd. A subleaseis alease of property executed
by the lessee to athird person, conveying the same interest that the lessee enjoys, but for a period of
time shorter than the lease. A subleaseisthe legd equivdent of alease between the owner and the
sublessee for the period of the sublease.? Although the IFQ regulations do not mention subleases, one
who holds avalid sublease of avessd should be considered as holding alease of the vessdl for
purposes of the IFQ program. If the sublease was in effect at atime when lega landings of haibut or
sablefish were made from the vessdl during the QS quadifying years, the sublessee should be deemed a
"qualified person” under the 50 C.F.R. § 676.20(a)(1).

To qudify on the basis of aclamed sublease of avessd, the Appdlant must establish that he held a
vaid sublease during the period in question. As a prerequisite to establishing a vaid sublease, the
Appdlant must show that the sublessor held avalid lease of the vessdl during the period of the sublease.
| am satisfied that Mr. DeVaney held avdid lease of the F/VV DAILY BREAD from Bob Clarke during

2The sublessee "stands in the shoes' of, or substitutes for, the lessee in relation to the owner,
although the lessee till remains liable to the owner for non-performance by the sublessee.
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the period September 2, 1988, until December 1, 1989. The written bareboat charter; the December
11, 1989, letter from Mike DeVaney to Mr. Clarke; and the testimony of the DeVaneys and Mr.
Clarke dl combine to support this aspect of the Appellant's clam by a preponderance of the evidence.

Asto the sublease, the notarized statement executed by the Appellant and Mike DeVaney initidly
gppeared on its face to be conclusive evidence of the sublease for the period of fall 1988 through the
end of the halibut season in 1989, athough the exact dates of the sublease term were not specified.®
The existence of the October 1988 halibut landings from the vessdl on Mr. DeVaney's permit,
however, raised questions about the accuracy of the notarized statement because normally one would
not expect the lessee to be using a vessd while it was being subleased to another person. When asked
about this during the ora hearing, Karen DeVaney, who handled most of the bookkeeping and
paperwork concerning the F/V DAILY BREAD lease for her husbhand, stated that she made an error
as to the dates specified in the notarized statement. "I think | did thistoo fast, and that's not quite right .
.. because during the fal of '88 and [dl of] '89 would have been when we leased it, and then Rob
[Robert Carlson] subleased it from us, and | think | left out part of that sentence.”

The testimony of the DeVaneys and the Appdlant at the ord hearing was clearly that the sublease did
not begin until the fal of 1989, after Mike DeVaney completed his contract with Exxon Corporation, in
which he used the F/VV DAILY BREAD in oil spill clean-up operations. Asto the October 1988
landings by Mike DeVaney, Karen sated that she hadn't recalled that anyone had made any landings
with that vessd until the crab season of January 1989. For his part, the Appellant testified that the
parties had intended that he would sublease the vessdl beginning with the spring 1989 halibut and
Dungeness crab seasons, but that those plans were cancelled because of the EXXON VALDEZ ail
soill. The Appdlant stated that he did not have any sublease during the oil spill cleanup, during which
time he served as the hired skipper of the vessd and was paid adally rate by the DeVaneys.

Because of the inaccuracy in the notarized statement, | do not accept it as conclusive evidence of the
exigence of asublease. It is, nonetheless, some evidence of a sublease and should be considered aong
with testimony and other evidence in determining whether avadid sublease existed.* The testimony was

350 C.F.R. § 676.20(a)(1)(iii) specifies that the notarized statement must be signed by the owner
and the lease holder. Because the legal relationship between a sublessee and owner is the same as
between the |essee and owner, a notarized statement signed by the lessee and the sublessee should be
deemed to meet the requirements of this regulation, so long as the lessee had the legal authority to enter
into the sublease. In this case, the owner stated that he approved the sublease.

“4In deciding whether a vessdl lease existed between the parties, an Appeals Officer should,
therefore, consider avariety of factors. These include, but are not limited to:

(1) whether and to what extent the claimed lessee had possession and command of the vessel and
control of navigation of the vessd;
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that the Appelant had possession and command of the F/VV DAILY BREAD and control of navigation
of the vessd for the period covering the two fal 1989 hdibut landings made with his permit; that he
directed fishing operations of the vessdl; that he hired and paid the crew; and that he was responsible
for the operating expenses of the vessdl. Neither the DeVaney's nor the Appellant submitted tax
records to show how they treated the fishing operations. In light of the fact that neither the DeVaneys
nor Mr. Clarke contest the Appdlant's sublease clam (in fact, their testimony and dl the evidence
submitted supportsit), the lack of tax return evidence (other than the 1099 forms) does not negate the
weight of the evidence establishing that the Appellant held a sublease of the F/V DAILY BREAD a the
time he made the 1989 landings from the vessel. Therefore, | conclude that Appd lant did hold avalid
sublease of the vessel during the period in question.

FINDINGS OF FACT
| find, by a preponderance of the evidence, that:

1. Mike DeVaney executed awritten bareboat charter of the F/V DAILY BREAD from its
owner, Bob L. Clarke, which wasin effect for the period September 2, 1988, through December 1,
1989.

2. The Appelant had possession and command of the F/V DAILY BREAD and control of
navigation of the vessd for the period covering the two fal 1989 hdibut landings made with his permit.

3. The Appd lant directed fishing operations of the F/\VV DAILY BREAD, hired and paid the crew,
and was responsible for the operating expenses of the vessdl for the period covering the two fall 1989
hdibut landings made with his permit.

4, The Appdlant made lega hdibut landings from the F/\VV DAILY BREAD on September 8,
1989, and October 11, 1989, during which times neither the owner nor the lessee of the vessel werein
possession, control, or present on the vessdl.

(2) whether the claimed lessee directed fishing operations of the vessdl;
(3) whether the claimed lessee had the right to hire, fire, and pay the crew;
(4) whether the claimed lessee was responsible for the operating expenses of the vessel; and

(5) whether the claimed lessee treated the fishing operations in which the vessel was used as
his’her own business for federal income tax and other purposes.

ORourke v. Riddle, Appeal No. 95-0018, May 18, 1995; aff'd May 23, 1995, at 13.
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5. The Appdlant operated the F/V DAILY BREAD as a sublessee under an ord agreement with
the lessee of the vessd for the period covering the two fal 1989 hdibut landings made with the

Appdlant's permit.
CONCLUSIONS OF LAW

1 One who holds avalid sublease of avessdl should be consdered as holding alease of the
vess for purposes of the IFQ program. If the sublease was in effect at atime when lega landings of
haibut or sablefish were made from the vessd during the QS qudifying years, the sublessee should be
deemed a"qualified person" under the 50 C.F.R. § 676.20(a)(1).

2. The Appdlant had avalid sublease of the F/V DAILY BREAD for the period covering the two
fal 1989 haibut landings made with his permit, and this sublease congtituted a "vesse leasg’ under 50
C.F.R. 8676.20(a).

DISPOSITION AND ORDER

The Divison's IAD denying Appellant's gpplication for failure to establish digibility to receive QSis
VACATED. TheDivisonis ORDERED to process Appdlant's IFQ gpplication in accordance with
the findings and conclusions of thisdecison. This decision takes effect on March 13, 1996, unless by
that date the Regiona Director orders the review of the decison.

Edward H. Hein
Chief Appedls Officer
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