NATIONAL MARINE FISHERIES SERVICE, ALASKA REGION
OFFICE OF ADMINISTRATIVE APPEALS

Inre Application of Appeal No. 95-0056

JOHN STELLING,
Appdlant

and

DECISION

DARWIN C. BARRIE,

Respondent December 30, 1996
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STATEMENT OF THE CASE

Appdlant John Steling hasfiled atimely apped of an initid adminidrative determination [IAD] of the
Redtricted Access Management Divison [Divison] of the Nationd Marine Fisheries Service, dated
March 20, 1995. The Division denied his gpplication for haibut quota share [QS] under the Individud
Fishing Quota[IFQ] program for Pacific halibut and sablefish because he did not prove that he owned
or leased a vessd that made legal landings of halibut during the QS qudifying years of 1988, 1989, or
1990.

On January 29, 1996, this office informed Respondent Darwin Barrie that the QS he had received for
landings made from the F/VV GLACIER ISLAND on June 6, 1990, was being chalenged by Mr.
Stdling. Theresfter, on January 30, 1996, Mr. Barrie was joined as a party and the transferability of
the QS in question was ordered suspended, pending the resolution of this conflict. Mr. Barrie was
given 30 days to respond to the notice of joinder and suspension of hisQS. This office did not receive
areply to the notice. The record was closed on March 25, 1996. Mr. Stelling has adequately shown
that his interests are directly and adversely affected by the IAD. No hearing was held concerning the
appedl because the relevant facts are not in dispute.

ISSUE

Whether Appellant or Respondent owned the F/V GLACIER ISLAND during the QS qualifying years,
1988, 1989, and 1990.

SUMMARY
A United States Coast Guard abstract of title has established that Appellant John Stelling was the sole

owner of the F/V GLACIER ISLAND from at least May 6, 1981, until October 16, 1990. The
abdtract dso established that Respondent Darwin Barrie has been the sole owner of the vessel since



October 16, 1990. Mr. Barrie does not dispute Mr. Stelling's ownership prior to October 16, 1990.
Mr. Barrie received credit for ahalibut landing made from the vessel on June 6, 1990, based solely on
State of Alaskavessd regidtration records. A Coast Guard abstract of title is superior to the state
vesse regidration records as evidence of vessel ownership. Mr. Stdling is aqualified person under 50
C.F.R. §679.40(8)(2), and should receive halibut QS and IFQ based on landings made from his vessal
during the time he owned it. The QStha Mr. Barrie received, based on landings made before he
owned the vessdl, should be revoked.

BACKGROUND

In his Request for Application [RFA] for QS, which was received by the Divison on January 26, 1994,
Appdlant John Stelling claimed ownership of the F/VV GLACIER ISLAND from 1981 through
November 1989. In his gpplication, filed July 8, 1994, he claimed 100% ownership of the F/\V/
GLACIER ISLAND and the F/V EVIE, and hdibut landingsin 1986, 1987, and 1990. With his
gpplication, Mr. Stelling submitted a copy of a June 6, 1990, State of Alaska fish ticket that showed his
hdibut fishing permit number and landings of 4,078 pounds of hdibut from the F/VV GLACIER
ISLAND. He aso submitted a copy of a State of Alaska Commercid Fisheries Entry Commisson
[CFEC] hdibut data sheet, which credited him with halibut landings from the F/V GLACIER ISLAND
on June 2, 1987, October 2, 1987, and June 6, 1990.

On September 13, 1994, the Division asked Mr. Stelling to produce proof of ownership of the F/V
GLACIER ISLAND. Hewas given until December 12, 1994, to do so. Mr. Stelling did not provide
the proof, and his request for QS was denied on March 20, 1995. The Divison credited Mr. Barrie
with landings made from the F/VV GLACIER ISLAND during the period of December 7, 1989,
through December 31, 1991, based on CFEC records that showed Mr. Barrie as the registered owner
of the vessd during that period of time. Mr. Barrie never claimed on his RFA that he owned the F/V
GLACIER ISLAND. The Divison, nevertheless, lised Mr. Barrie as owner of the vessel on his
gpplication, which he sgned without objection.

On June 17, 1995, Mr. Stelling appealed hisIAD, claiming ownership of the F/\VV GLACIER ISLAND
during the QS qudifying years. Heincluded with his gpped a copy of the June 6, 1990, Alaskafish
ticket. On January 23, 1996, this office received from the U.S. Coast Guard an abstract of title for the
F/V GLACIER ISLAND [Exhibit 1], which showed Mr. Stelling's ownership of the vessd from at least
May 6, 1981, until October 16, 1990. The abstract showed that Mr. Barrie purchased the vessel on
October 16, 1990, and has been the sole owner since that date. The Division's records show that
landings of halibut were made from the vessel on June 2, 1987, October 2, 1987, and June 6, 1990,
and that no one has received QS credit for the 1987 landings.

DISCUSSION
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To qudify for QS under the IFQ program, a person must have owned or leased a vessd that made
legd landings of hdibut or sablefish during a QS qualifying year (1988, 1989, or 1990).! The best
evidence of vessdl ownership, if it exigts, isaU.S. Coast Guard abstract of title. Absent evidence that
an abdtract of title is erroneous or fraudulent, the Division is required to accept that document as proof
of ownership.2

Mr. Steling has shown from the evidence produced on gpped that he owned, and made alegd landing
of hdibut from, the F/V GLACIER ISLAND during a QS qudifying year, 1990. According to the
U.S. Coast Guard abgtract of title, Mr. Stelling was the owner of the F/V GLACIER ISLAND from at
least May 6, 1981 until October 16, 1990. In response to arequest from this office, Mr. Barrie has
never disputed Mr. Stelling's ownership, nor is there evidence in the record that the abstract is
erroneous or fraudulent.

The only evidence in the record contrary to Mr. Stdling's clam of ownership is the informetion in the
NMPFS officid record, derived from records supplied by the CFEC. The NMFS officid record lists
Mr. Barrie as the registered owner of the F/V GLACIER ISLAND from December 7, 1989, to
December 31, 1991. The CFEC does not require proof of ownership upon registration of avessel, nor
doesit consider its vessdl registration records as establishing legd title or ownership.® However, unlike
the CFEC, the U.S. Coast Guard requires a vesse registration applicant to produce proof of vessel
ownership before it will record atransfer of ownership on avessd's abstract of title. Under Coast
Guard regulations, an applicant for registration of avessd must present asworn hill of sde sgned by
the sdller, showing the name and address of the sdler and the buyer, and date of execution. Because
reliable proof of ownership is required to document avessdl, a Coast Guard abstract of title that is not
shown to be erroneous or fraudulent is better evidence of vessdl ownership than an Alaska vessd
registration. Thisfact isreflected in the superior position given to Coast Guard abstracts of titlein the
order of priority of documents specified in the IFQ regulation governing evidence of vessdl ownership.*

1See, 50 C.F.R. § 679.40(a)(2), formerly, 50 C.F.R. § 676.20(a)(1). Effective July 1, 1996, 50
C.F.R. Part 676 was removed and the regulations thereunder were renumbered. However, there have
not been any changes materia to the issues in this appedl.

2Prowler Partnership v. Samuelson Appeal No. 95-0084, November 8, 1995, a 5; incorporated by
reference in Prowler Partnership v. Samuelson Decision on Reconsideration, March 12, 1996, aff'd
March 14, 1996; appeal pending, Prowler Partnership v. National Marine Fisheries Service, Case No.
A96126CIV (D.C. Alaska, complaint filed April 10, 1996); and Weber v. Kochuten, Appea No. 95-0122,
June 18, 1996, at 3.

3See, Weber v. Kochuten, supra, at 4.

4See, 50 C.F.R. § 679.40(3)(3)(ii), formerly, 50 C.F.R. § 676.20(8)(1)(ii).
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Given the dates of Mr. Stelling's ownership listed on the abgtract of title, which has not been shown to
be erroneous or fraudulent, that the abstract is superior to the vessel regidtration of the F/V GLACIER
ISLAND for determining ownership, and that Mr. Barrie has never denied Mr. Stelling's ownership of
the vessdl before October 16, 1990, | find by a preponderance of the evidence that the F/V GLACIER
ISLAND was owned by Mr. Stelling from at least May 6, 1981, until October 16, 1990. Because this
period included a hdibut landing during 1990, a QS qudifying year, | conclude that Mr. Stdling isa
quaified person under 50 C.F.R.

§679.40(3)(2).° | further find that the NMFS officia record showing Mr. Barrie as the owner of the
F/V GLACIER ISLAND from December 7, 1989, to December 31, 1991, isin error, and that Mr.
Barrie did not own the vessdl until October 16, 1990.

FINDINGS OF FACT

1. Appdlant John Stelling was the sole owner of the F/\VV GLACIER ISLAND from at least May 6,
1981, until October 16, 1990.

2. Respondent Darwin Barrie was the sole owner of the F/VV GLACIER ISLAND beginning October
16, 1990.

3. The NMFS officia record showing Mr. Barrie as the owner of the F/V GLACIER ISLAND from
December 7, 1989, to December 31, 1991, isin error.

CONCLUSION OF LAW
Mr. Stelling isaqudified person under 50 C.F.R. § 679.40(8)(2).
DISPOSITION AND ORDER

The Divison's IAD gating that Mr. Stelling is not qudified to receive haibut QSisVACATED. The
Divison is ORDERED to change the NMFS officid record to show Mr. Stelling as the owner of the
FV GLACIER ISLAND from May 6, 1981, until October 16, 1990, and to issue him the resultant
QS and 1997 IFQ. The Divisonisfurther ORDERED to revoke halibut QS issued to Mr. Barrie
resulting from landings made from the FV GLACIER ISLAND on June 6, 1990.

This decison takes effect on January 29, 1997, unless by that date the Regiond Administrator orders
review of the decison. Any party, including the Divison, may submit a Mation for Reconsideration, but
it must be received a this office not later than 4:30 p.m. Alaska Standard Time, on the tenth day after

5The NMFS Official Record indicates that halibut landings were made from the F/V GLACIER
ISLAND on June 2, 1987, October 2, 1987, and June 6, 1990.
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the date of this Decison, January 9, 1997. A Motion for Reconsderation must be in writing, must
alege one or more specific, materia matters of fact or law that were overlooked or misunderstood by
the Apped's Officer, and must be accompanied by awritten statement or points and authoritiesin
support of themation. A timely Motion for Recongderation will result in a stay of the effective date of
the Decigon pending a ruling on the motion or the issuance of a Decison on Reconsideration.

Because the prevailing party in this gpped ill has an opportunity to receive QS and the corresponding
IFQ for the 1997 fishing season, | recommend that the Regional Adminigtrator expedite review of this
Decison and, if thereis no subgtantid disagreement with it, promptly affirm the Decision and thereby
give it an immediate effective date.

Randdl J Moen
Appeds Officer
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