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STATEMENT OF THE CASE

Appelant Leonard R. Haglund filed atimely gpped of an Initid Adminidrative Determination [IAD]
issued by the Restricted Access Management Divison [Division] on March 6, 1995. The IAD denied
Mr. Haglund's request! for Quota Share [QS] under the Individual Fishing Quota [IFQ] program
because Mr. Haglund did not submit an application for QS by the July 15, 1994 application filing
deadline. On apped, Mr. Haglund argues that the RFA submitted by John T. Reisdorf, co-owner of
the vessdl, should be accepted as fulfilling the gpplication requirements of the regulations.

Mr. Haglund has adequately shown that hisinterest is directly and adversdly affected by the IAD.
Because the record contains sufficient information on which to reach afind decison and thereisno
genuine and substantial issue of adjudicative fact for resolution, no hearing was ordered. 50 CF.R. 8
679.43(g)(2)-(3).2

ISSUE
Whether NMFS should accept an application from the Appellant astimely filed.
BACKGROUND
Between December 27, 1994 and January 31, 1995, the Division received letters and documents from
gopellant Leonard R. Haglund establishing that he was the 50% owner of M/V BETTY A, and that his

father-in-law, John T. Reisdorf was the other owner. He stated that the vessdl was purchased in 1979,
but that he ceased working relationships on the vessdl with Mr. Reisdorf. The Divison mailed an RFA

IMr. Haglund has never submitted a "Request for Application” [RFA] to the Divison. An RFA is
the equivalent of an application for the meeting of the application filing deadline under the IFQ program.
See, Keith A. Buehner, Appeal No. 94-0001, September 26, 1994, aff'd March 2, 1995.

2Formerly 50 C.F.R. 8 676.25(0)(2)-(3).  All IFQ regulations were renumbered, effective July 1,
1996. See, 61 Fed. Reg. 31,270 (1996). The wording of the regulation in question was unchanged by the
renumbering.



form and ingtructions to Mr. Haglund on or around February 28, 1995, but Mr. Haglund did not return
the RFA.

The Divison'sfiles show that John T. Reisdorf timely applied for QS, dleging that he was the 100%
owner of theM/V BETTY A. Mr. Resdorf's RFA and application forms made no mention of a
partnership or any interest held by Mr. Haglund. On July 14, 1995, the Divison revoked one haf of
the QS awarded to Mr. Reisdorf, as the documents submitted by Mr. Haglund showed that Mr.
Reisdorf was only a 50% owner of the vessdl. Mr. Reisdorf hasfiled a separate gpped of that action.

In December, 1991, the North Pecific Fishery Management Council decided to adopt the IFQ
program for haibut and sablefish.®> On December 3, 1992, proposed regulations for the |FQ program
were published in the Federd Register. 57 Fed. Reg. 47,234 (1992). On November 9, 1993, find
IFQ rules were published in the Federal Register. 58 Fed. Reg. 59,375 (1993). On January 6, 1994,
the firgt officid notice of the goplication period and deadline for filing gpplications under the IFQ
program was published in the Federd Register. 59 Fed. Reg. 701 (1994). This notice was the "first
legdlly sufficient notice of the gpplication filing deadline. . . "4 In addition to publication in the Federa
Regiger, the Divison carried out an extensve campaign to publicize the IFQ Program. This effort
included news releases, public service announcements, paid advertisements, mediainterviews, public
information workshops, and presentations at public meetings.

In addition to publication in the Federa Register and its extengve publicity campagn, the Divison dso
sent individudized natice of the program and RFA forms to many personsit believed might be eigible
to apply for and receive QS. Those were persons listed in the Division's database as owners of vessals
that made legd landings during the relevant years. Of that group, persons whose current addresses
were in the Divison's database would be likely to recelve individudized notice of the program and the
RFA form. While the Divison atempted to give individuaized notice to the likely digible persons, its
computer records prior to receipt of gpplications did not reflect those who were dligible based on
leases of vessdal's or successors in interest to owners and lessees. Thus, large numbers of persons who
submitted gpplications demongrating their digibility to recaive QS never received individudized notices
of the program.

DISCUSSION

The regulations implementing the IFQ program provide that an gpplication recelved after July 15, 1994,

SNewsletter (North Pacific Fishery Management Council) No. 6-91, December 19, 1991.
4John T. Coyne, Appeal No. 94-0012, May 24, 1996 (Decision on Reconsideration).
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"will not be considered.® The only RFA received by the Division in connection with the M/V BETTY
A isthe RFA received from Mr. Reisdorf on April 4, 1994. That RFA was submitted on behaf of Mr.
Reisdorf as an individud.

Mr. Haglund's apped asksthat the Divison award QS to an dleged partnership congsting of himself
and Mr. Reisdorf. However, no RFA was submitted on behdf of an existing partnership entity.®  Such
an entity would file"Form B" of the RFA, entitled "Request for Application for Quota Share Form for
Exigting Corporations or Partnerships.”

Moreover, Mr. Haglund has not alleged facts or presented evidence that would support afinding of an
exigting partnership relaionship. He has shown only that he and Mr. Reisdorf each own 50% of the
M/N/BETTY A. Mr. Haglund has not dleged or shown that he and Mr. Reisdorf, at the time of Mr.
Reisdorf's gpplication, were in association carrying on as co-owners a business for profit. Thus, Mr.
Reisdorf's gpplication can not fairly be viewed as an application for an existing partnership entity.

In the dternative, Mr. Haglund claims that he should not be required to meet the July 15, 1994 deadline
because he did not receive notice of the application procedure. Mr. Haglund does not contend that the
Divison received an RFA or that he mailed or telefaxed the RFA by July 15, 1994. Accordingly, the
only way the Agency could accept the RFA isif thefiling period is equitably tolled.” Mr. Haglund has
not, however, dleged that he suffered any disability or circumstance beyond his control that effectively
prevented him from timely gpplying for the IFQ program. Mr. Haglund asks for rdlief because he did
not receive individudized natice of the gpplication and an RFA in the mail. However, equitable talling
of the filing deadline is ingpplicable when the gppellant can show only that he did not receive
individualized notice of the program and an RFA form.®

FINDINGS OF FACT

1. Leonard R. Haglund failed to send arequest for gpplication to the Division by the July 15, 1994
deadline.

2. Leonard R. Haglund did not suffer any disability or other extraordinary circumstance that

559 Fed. Reg. 701, at 702 (1994).

6 Applicants for QS "must exist at the time of their application for QS." 50 C.F.R. § 679.40(3)(2)
(formerly 50 C.F.R. 8 676.20(a)(1)). Thus, if a partnership no longer exigts, its successors-in-interest will
goply asindividuds. Id.

’John T. Coyne, Appeal No. 94-0012, May 24, 1996 (Decision on Reconsideration).

8Steven J. Eike, Apped No. 95-0085, August 1, 1996.
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prevented him from filing atimely application.

3. The request for gpplication submitted by John T. Reisdorf was not an RFA for an existing
partnership conssting of John T. Reisdorf and Leonard R. Haglund.

CONCLUSIONS OF LAW
1. Thedoctrine of equitable tolling does not apply to the IFQ application period in this case.
2. Leonard R. Haglund has not submitted atimely request for gpplication.
DISPOSITION
The Divison'sIAD denying the Appellant's request for QSis AFFIRMED. This decision takes effect
September 5, 1996, unless by that date the Regiond Director orders review of the decison. Any

party, including the Division, may submit aMotion for Reconsideration, but it must be received at this
office not later than 10 days after the date of this decison, August 16, 1996.

Rebekah R. Ross
Appeds Officer

| concur in the factud findings of this decison and | have reviewed this decision to ensure compliance
with applicable laws, regulations, and agency policies, and consstency with other appeds decisons of
this office.

Randdl J Moen
Appeds Officer
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