NATIONAL MARINE FISHERIES SERVICE, ALASKA REGION
OFFICE OF ADMINISTRATIVE APPEALS

In re Application of ) Appea No. 95-0035
)
ESTATE OF MARVIN C. KINBERG, ) DECISION
Appdlant )
) August 1, 1997
)

STATEMENT OF THE CASE

Mrs. Frances Kinberg, as persona representative of the Estate of Marvin C. Kinberg, filed atimely
goped of an Initid Adminigrative Determination [IAD], issued by the Redtricted Access Management
Divison [Divison] on March 27, 1995. The IAD denied the Appellant's application for Quota Share
[QS] under the Individuad Fishing Quota[IFQ] program for Pacific hdibut and sablefish because it was
not filed by the July 15, 1994 gpplication filing deadline. The Appelant has adequately shown that its
interest is directly and adversdly affected by the IAD.

An ord hearing was held in Anchorage before Appedls Officer James C. Hornaday on December 23,
1996. Thefollowing persons testified in person: Frances Kinberg, widow of Marvin C. Kinberg and
persond representative of the estate; Pete Manddl, son of Mrs. Kinberg; Margo Mandel, daughter of
Mrs. Kinberg; and Mrs. Kinberg's attorney, Dondd Johnson. Two witnesses testified via telephone:
Mrs. Kinberg's counsdlor, Stevens Montooth, M.R.C., L.M.F.T.; and Mrs. Kinberg's persond
physician, John C. Mues, M.D.

Following the hearing, the Appellant was given until December 31, 1996, to file supplementa
information. The Appdlant filed aletter from Mrs. Kinberg, which supplemented her testimony &t the
hearing, and aletter from Judy K. Wahl, R.N., Chief of the Occupationd Hedlth Section, Preventive
Medicine Department, Fort Wainwright, Alaska, and aformer colleague of Mrs. Kinberg.

ISSUE
Whether NMFS should accept the Appellant’s application as timely filed.
BACKGROUND
Marvin C. Kinberg commercidly fished halibut in Southeast Alaska from 1983 through 1991 on his
own vessdl, the F/V PHANTOM. Hedied a home on September 29, 1992, as aresult of amassve
heart attack. Unaware that Mr. Kinberg had passed away, the Division, on or about December 20,

1993, mailed a Request for Application for Quota Share [RFA] packet to him at hislast address
known to the Divison. On April 5, 1994, the Divison sent a post card to Mr. Kinberg to remind him



to complete and return the RFA. On June 15, 1994, the Divison mailed a second RFA packet to Mr.
Kinberg, with aletter pointing out that the application filing deadline was only one month away.*
Frances Kinberg, Mr. Kinberg's widow, was appointed persond representative of his estate in hiswill.
Neither she nor anyone else on behalf of the estate responded to these RFAS/notices sent to Mr.
Kinberg by the Divison.

Mrs. Kinberg ultimatdly requested an RFA and submitted the completed forms, in the name of her late
husband, in March 1995, some eight months after the gpplication filing deadline. This application was
summarily denied by the Divison as untimely.

On appedl to this Office, Mrs. Kinberg acknowledged that she may have received the RFA packets
and post card that the Divison mailed to her husband in 1993 - 1994. She Stated that she does not
specificaly recdl recaiving them, but thet if she did she probably threw them away. Mrs. Kinberg and
others testified that, from the time her husband died in 1992 until shortly before she submitted the RFA
in 1995, she was suffering from severe depression resulting from grief over her husband's desth and the
degth of her father three dayslater. Mrs. Kinberg and others, including her persond physician, dso
testified that during the entire period in question (and for another year afterward) she wastaking a
prescribed anti-anxiety drug, the sde-effects of which include reduction of mental capacity,
concentration, and short-term memory. Mrs. Kinberg argues that these circumstances condtitute
extraordinary circumstances beyond her control that prevented her from filing in atimely manner and
that, therefore, the doctrine of equitable tolling should be applied in this case and the application of the
edtate should be deemed timely.

DISCUSSION

The widdy recognized doctrine of equitable tolling permits an adminigtrative agency, under limited
circumstances, to tall the running of afederd gpplication period while an applicant is suffering from a
disability or incompetency that prevents the person from complying with the application deadline
requirements. In our decision in John T. Coyne,? we concluded that the doctrine of equitable tolling can
be applied to the IFQ application period. We stated that to obtain relief under this doctrine, an

The Kinbergs address at the time was 3201 Khyber Circle in Anchorage. Mrs. Kinberg
remained at that address after her husband's death until February 1995. [Mrs. Kinberg's hearing
testimony] The Division no longer has arecord of the address to which the two RFA packets and the
post card were sent. The Division would most probably have used the latest address provided to them by
the Alaska Commercia Fisheries Entry Commission in 1993, which was the Khyber Circle address.
[Exhibit 4] Because of that fact, and because of the dates on which they were mailed, | presume that
they were sent to the Khyber Circle address.

2Appeal No. 94-0012 (Decision on Reconsideration), May 24, 1996, at 13.
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appellant must show threethings: (1) extraordinary circumstances beyond the applicant's control
prevented the gpplicant from filing in atimely manner; (2) the gpplicant was diligent in submitting an
goplication after learning of the filing deadline [and after the disability to filing was removed]; and (3)
implementation of the IFQ program would not have been harmed or frugtrated if the application had
been processed by the Division when it was submitted.

1. Extraordinary circumstances

The first question is whether the Appdlant's* unique circumstances support the tolling of the gpplication
period inthiscase. Courts have used a variety of formulations to describe the nature of the
circumstances that trigger equitable tolling. Usudly the courts require extraordinary circumstances
beyond the applicant's control that prevented the applicant from filing in atimely manner. Theseinclude
circumstances such as mentad incompetence, chronic acoholism, minority, war, acts of god, misconduct
by an opposing party, and the failure of a government agency to provide statutorily required individua
notice. What al of these types of circumstances have in common isthat they cause the applicant, for al
or part of the gpplication period, to be physicaly, mentdly, emotiondly, or legdly unable to apply, or to
be ignorant of the right or requirements of gpplication and, thereby, effectively unable to apply.

An gpplicant need not be totally incapacitated for equitable tolling to apply; rather, a substantia
incapacity or impairment can qudify if in fact it was sufficient to prevent the gpplicant from timely filing
the application. In addition, the effects of the extraordinary circumstances on an gpplicant are not to be
measured by the standard of a reasonable person, but by whether the particular applicant wasin fact so
affected.

Mrs. Kinberg offered her own statements and the testimony of severd othersto prove that she was
subgtantialy impaired during the IFQ application period and for approximately eight months afterward.
She gated, "[M]y husband Marvin's death was a severe psychologica traumafor me. He died
suddenly on September 29, 1992 in our home of amassive heart atack. | discovered him unconscious
and was unable to resuscitate him. Being anurse, | felt | should have been ableto save him and |
experienced extreme guilt and depression.” [Kinberg letter, 9/28/96, at 1]

"These events [the deaths of her husband and her father, three days apart] were very traumatic to me,
and within aweek | saw Dr. John Mues. | could not deep, | could not think, | could not do anything. |
could not even atend my father's funerd.” [Kinberg letter, 12/10/96, at 1]

3d., at 13-14.

“For the purposes of this discussion, | will treat Mrs. Kinberg as the Appellant since, as persona
representative, any circumstance or disability personal to her is attributable to the estate.

Appeal No. 95-0035
August 1, 1997 -3-



Two days after her husband died, Mrs. Kinberg began receiving treatment for depression from her
persona physician, John C. Mues, M.D., Board Certified in Internal Medicine. Dr. Mues testified that
he prescribed an anti-anxiety drug, Xanax,> which Mrs. Kinberg continued to take until at least April
16, 1996. Dr. Mues stated that her stress continued to build through 1994, and that she did not begin
to stabilize until April 1995. He stated that Mrs. Kinberg had told him during the course of her office
vigtsthat it was very difficult for her to ded with financid matters and any matters relaing to her
husband' s estate.

Mrs. Kinberg a so received counsding from Stevens Montooth, M.R.C., L.M.E.T. from December
1992 through July 1994. Mr. Montooth, who had previoudy counseled the Kinbergs as a couple,
stated:

"When | saw Fran Kinberg last year (Winter 1994), | witnessed a very distraught
women [Sc] who was in a vegetative depression with symptoms of extreme isolation,
degp and nutritiond disturbance and deficits in memory, concentration and activity.
During thistime Fran had greet difficulty making basic decisons let done any mgor
decison. Thiswas a substantid and shocking change from the woman | saw the year
before Marv passed away. Inthe Mental Health Profession we diagnose people with
these set of symptoms as aMagor Depression, without psychotic features, related to
complicated bereavement. Mrs. Kinberg could not make rationd decisions about
business or about her life." [Montooth |etter, 4/24/95]

Mr. Montooth testified that Mrs. Kinberg was severely depressed, was unable to make out bills or
respond to correspondence, and could not make decisions. She showed lessinterest in persona care,
dress, and appearance. He said that by “vegetative depresson” he meant that she was not
communicating well, she had trouble with concentration and memory, she was overwhelmed by
everything. “Just going to the grocery store was amgjor battle” [Montooth’s hearing testimony]

At the time of Marvin Kinberg's death, Mrs. Kinberg was an Occupationa Health Nurse at Fort
Richardson and Fort Gredly, Alaska. Judy Wahl, R.N., a colleague from Fort Wainwright, Alaska,
stated that she consulted professondly and personally with Mrs. Kinberg. Ms. Wahl stated that Mrs.
Kinberg took four weeks' leave immediately after her husband' s death. She also said thet after Mrs.

°Xanax is atrade name of the generic drug aprazolam, atriazolo 1,4 benzodiazepine analog. It is
intended for the management of anxiety disorder, anxiety associated with depression, and panic disorder.
Among its sde-effects are: impaired memory, mental confusion, lightheadedness, headaches, deep
disturbances, drowsiness, lethargy, and stupor, among others. [Sources. Internet Mental Hedlth (visited
Jduly 21, 1997) <http://www.mental health.com/drug/p30-x01.html>; and Triplei Monograph,
Pharmaceutical Information Network (visited July 21, 1997) <http://www.pharminfo.com/drugdb/
monographg/iii_xanax.html>]
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Kinberg returned to work, they caled each other severa times each day.

"I was very concerned about her, professonally and personaly. Even though she
would go to work, she would be very depressed and unable to function at her normal
high level. During severd of our conversations it seemed like an effort for her to talk,
she wanted to go home and be by hersdf. This concerned me about what she might
consider and | would call her on the weekends to make sure she was doing 'okay'. At
times Frances sounded so stressed out and distraught, that | wanted to make sure she
was gill going to the counsdor and possibly a support group that would be of benefit to
her. Frequently she expressed to me that she functioned a aminimad level at home.
She would not take phone calls, accept visitors, respond to written correspondence,
and frequently threw mail away that was not addressed directly to her." [Wahl |etter,
12/30/96, at 1-2]

During the period December 1993 through June 1994, Mrs. Kinberg took sick leave for al or part of
17 work days. [Kinberg letter, 12/27/96] Although she continued to work, Mrs. Kinberg stated that
by March 1994 she was il not functioning normdly: “Every night | would take my Xanax so | could
deep, get up in the morning and go to work (my job was as an adminigtrator, which | could do by rote),
come home and sare a the walls and go to deep again.” [Kinberg letter, 12/10/96, at 1] “Almost dl |
could do was go to my job every day which | knew | had to do until my digibility to retire was
secured.” [Kinberg letter, 9/28/96, at 1] (Mrs. Kinberg did retirein March 1996, after 38 yearsasa
nurse.)

Mrs. Kinberg's daughter, Margo Mandd, is a probation officer. Shetestified she wasin the home
when her sepfather died. She said that her mother was grieving and dso fdt guilt because she could
not revive him, asshewas anurse. After the funera, her mother went into a deep depresson. She
stayed off work, she didn’t read or watch TV, which were her normd activities. Ms. Mandd said that
her mother was azombie and would stare at thewall. She said that before Marvin's desth her mother
was very independent and intelligent; after his death there was a profound change. She said she had to
remind her mother of hills, counsding gppointments, and tax returns, and that her mother told her she
just had no interest in those things. Ms. Mandd testified that her mother had problems with detalls,
such as going to the store. Mrs. Kinberg fell down at the grocery store, she was forgetful, and she
could not remember where she placed items. Everyday matters were amgor impediment to her. She
would throw away mail that was addressed to her husband. Ms. Mandel said that the estate was a
crigsthat was overwheming to her mother. [Margo Mandd’ s hearing testimony]

Mrs. Kinberg's son, Peter Mandd, is a youth counsdor who has had some training in grief counsgling
and dressissues associated with grief. He stated that after Marvin's death, his mother was severdy
depressed. He said she had a hard time concentrating, her short-term memory wasimpaired, her deep
was irregular, and she could not make shopping lists. Mr. Mandd testified that his mother would lay
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down on the couch after work, which she never used to do. He said that she made suicidd statements
and had a generd feding of hopelessness. She did not want to go out to dinner and felt there wasn't
any point to anything. [Peter Mandd’ s hearing testimony]

As persond representative of the estate, Mrs. Kinberg sought advice from a series of attorneys. The
firg attorney counsded her for ayear following Marvin Kinberg's death. Mrs. Kinberg stated that she
was dissatisfied with him and, in September 1993, she retained Anchorage attorney Donald Johnson.
He stated that at one point during their relationship, Mrs. Kinberg withdrew her file and went to athird
atorney, but after a short while she returned to him.

Mr. Johnson testified that he advised her primarily about the estate. He stated that Mrs. Kinberg was
very distraught when she cameto see him. He said that her speech was flat and dow, and she had no
goarkle in her eyes. Hetestified that she had not resolved the grief issues. Mr. Johnson stated that she
had difficulty understanding or dedling with matters relating to the estate. She would bring in asack of
bills and papers and expect him to sort it al out. He testified that Mrs. Kinberg had difficulty
understanding matters relaing to her late husband’ s interest in a close corporation, despite Mr.
Johnson' s attempts month after month to explain thingsto her. The corporation was started by
Marvin's family and it ran a charter boat business. Mr. Johnson said that Mrs. Kinberg was fixated on
her rdlaionship with her brother-in-law’ s family in Sitka, and fdlt that they were tregting her unfairly.
[Johnson's hearing testimony]

Every witness a the hearing testified that Mrs. Kinberg's condition improved noticesbly around
February 1995, when she sold the house in which Marvin had died and moved to an apartment. Peter
Mandd testified that “Living in the same house and degping in the same bed he [Marvin] had died in
was extremely hard [for his mother]. There were so many reminders every morning when she woke
up.” [Peter Mandd’ s hearing testimony]

The witnesses dl agree that during the IFQ application period, January 15 to July 15, 1994, Mrs.
Kinberg was 4till in the throes of depression and was exhibiting some of the side-effects of Xanax.

Mrs. Kinberg testified that this explains why she did not respond to the RFA packets when they were
sent, nor did she inquire about the program with the Divison or seek assistance from her attorney. She
aso dated that she was unaware of the significance of the quota shares and that the estate was eligible
to apply. Thisignorance about the IFQ program stemmed from her lack of interest in her husband's
business when he was dive. It was compounded by her cloudy thinking and inability to dedl effectively
with her late husband' s effairs.

"The medication | was on affects short term memory and ability to concentrate, especidly over long
term use such asmine. It was avery foggy time for me; effects of the medication made me stupid and
dulled my intellect. It did not occur to me that 1FQs could be awarded a fisherman following his desth.
| did not know or understand enough about 1FQs to even ask the questions. In my normal state of
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mind, | would have made the correct thought processes. Normdly | believe | would have known that |
needed to compl ete the gpplication on behdf of the Estate during the time frame. If | had known the
importance of gpplying for my husband's IFQs or, if someone had helped me through that time,
because | needed direction, | would have asked for help in completing the application on time.”
[Kinberg letter, 9/28/96, at 2]

Instead, Mrs. Kinberg disregarded the materids that the Divison sent to her husband. Apparently she
threw them away. “I do remember that | discarded mail because it would make me cry. It never
occurred to me that | could file an gpplication on behdf of the estate. | thought his ability to have quota
share ended with hisdeath.” [Kinberg's hearing tesimony] Asaresult, “I failed to place any
importance on mail addressed to my husband regarding the issue of Quota Shares. | regarded his
notification to apply for Quota Shares in the IFQ Program as | regarded a letter of notification to renew
his certification of physcd fitness which | recelved one day- with extreme sadness. And so | placed
them aside. | did not examine the mail addressed to my husband for the depressing effect it had on
me." [Kinberg apped, at 1-2]

If she had thoroughly read the materias that the Divison sent, she could have learned then that the
edate was eigible to apply for QS. The RFA form dtates. “If this gpplication is made on behdf of the
edtate of adeceased fisherman, please provide the following information regarding the date of desth,
socid security number, and estate representation.  Attach copy of death certificate” The ingtructiona
materias accompanying the RFA forms state: “Note that some potentia gpplicants may have passed
away since the qualifying years, in which case their estate may apply for the quota share -- Form A
contains questions relating to gpplications by etates.”

None of the witnesses recdled Mrs. Kinberg ever mentioning the IFQ program to them before March
1995. Mr. Johnson, her attorney, testified that he did not discuss quota shares with her before then
because he was unaware of the program. [Johnson’s hearing testimony] Mrs. Kinberg stated that
none of her three attorneys raised the subject of the IFQ program. On March 2, 1995, Mrs. Kinberg
met with Charles Rigden, a Certified Public Accountant referred by Mr. Johnson to assess the value of
Marvin Kinberg’' s business. It wasthen that Mr. Rigden asked Mrs. Kinberg if she had applied for
QS on behdf of the estate. “I was shocked when he told me | was digible to apply (for QS).”
[Kinberg's hearing testimony] “Thiswasthe first time that | was made aware that the right to an IFQ
survived Marvin's death and that it would have avaueto the estate. Mr. Rigden urged metofileand |
immediately obtained information about the program, obtained an application, filled it out, and sent it
in.” [Kinberg letter, 12/10/96, at 2]

Based on my consderation of al the evidence in the record, | find that Mrs. Kinberg did suffer from
severe depression for a period of at least two and one-half years following her husband' s degth. | find
it more likely than not that her ability to become informed about the rights and requirements of IFQ
gpplication on behdf of the edtate, to respond effectively to the RFA packets and notices sent by the
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Divison, and to submit an application before March 1995 was substantially impaired as aresult of her
depression and the prescription drug she took to reduce anxiety. | find that Mrs. Kinberg’s mentd and
emotiond condition during the period January 1994 through March 1995 congtitute extraordinary
circumstances beyond her control that prevented her, on behdf of the Kinberg Edtate, from submitting
an |FQ gpplication in atimely manner.

2. The applicant’s diligence

The evidence in the record isthat Mrs. Kinberg, as aresult of her menta and emotiona condition, did
not learn of her right to apply for QS on behdf of the Kinberg Estate until March 2, 1995. She stated
that she called the Division that same day. The Divison's records show that she requested an RFA
packet on March 2, 1995. Her completed RFA was received by the Division on March 23, 1995. |
find that Mrs. Kinberg was diligent in submitting an application after learning of the filing deadline and
after her disability to filing was removed.

3. Effectson implementation of the IFQ program

Mrs. Kinberg's gpplication was submitted gpproximately eight months after the July 15, 1994
gpplication filing deadline and about seven weeks after the record was established for the first annua
|FQ calculation as required under 50 C.F.R. § 679.40(c) [formerly 8§ 676.20(f)]. Regardless of how
quickly the Divison might have been able to process the application at thet time, it would have been
legally impossible to issue QS and an IFQ permit to the Kinberg Estate for the 1995 fishing season.®

Nonethdless, the fact that Mrs. Kinberg's gpplication was not submitted in time for participation in the
firg fishing season under the IFQ program does not mean that processing her application would have
harmed or frugtrated implementation of the program. The Division accepted and processed numerous
gpplications received after the filing deadline (but postmarked by the deadline) without apparent delay
or disruption of program implementation. Likewise, the gpplications of severa persons who were
granted relief on apped have been processed for the first time long after the filing deadline with no
noticesble harm to the implementation of the program.” Processing one more application, with a least

®50 C.F.R. § 679.40(c)(2) [formerly § 676.20(f)(2)] provides: “For purposes of calculating IFQs
for any fishing year, the amount of a person’s QS and the among of the QS pool for any IFQ regulatory
areawill be in the amounts on record with the Alaska Region, NMFS, as of 1200 hours, A.l.t., on January
31 of that year.”

"For example, the application of Wayne Brosman, Appeal No. 94-0007, was received by the
Division 11 weeks after the filing deadline and was first processed after the appea decision was affirmed
by the Regiond Director on January 13, 1995.
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10 months' time to complete it before IFQs for the next fishing season would be issued, would not have
been a serious imposition on the Division. Therefore, | find that implementation of the IFQ program
would not have been harmed or frustrated if Mrs. Kinberg's gpplication had been processed by the
Divison when it was submitted.

Having found that Mrs. Kinberg has established the three points necessary for application of the
equitable talling doctrine, | conclude that the doctrine gpplies to the IFQ application period in this case;
that the period for filing an gpplication in this case was tolled until at least March 23, 1995; and that
Mrs. Kinberg's application was timely filed as a matter of law.

FINDINGS OF FACT

1. Mrs. Kinberg did suffer from severe depression for aperiod of at least two and one-hdf years
following her husband’ s degth.

2. Mrs. Kinberg's ability to become informed about the rights and requirements of 1FQ application on
behdf of the Kinberg Edtate, to respond effectively to the RFA packets and notices sent by the
Divison, and to submit an application before March 1995 was substantially impaired as aresult of her
depression and the prescription drug she took to reduce anxiety.

3. Mrs. Kinberg's mentd and emotiond condition during the period January 1994 through March
1995 condtitute extraordinary circumstances beyond her control that prevented her, on behdf of the
Kinberg Edtate, from submitting an 1FQ gpplication in atimey manner.

4. Mrs. Kinberg was diligent in submitting an gpplication after learning of the filing deadline and after
her disability to filing was removed.

5. Implementation of the IFQ program would not have been harmed or frugtrated if Mrs. Kinberg's
application had been processed by the Divison when it was submitted.

CONCLUSIONS OF LAW
1. Thedoctrine of equitable tolling applies to the IFQ application period in this case.
2. The period for filing an IFQ application was tolled for the Appellant until March 23, 1995.
3. The gppdlant’s gpplication (RFA) was timdly filed as a matter of [aw.

DISPOSITION AND ORDER
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The Divison IAD denying the Appelant’s gpplication as untimdly filed isVACATED. The
Divisonis ORDERED to processthe gpplication asif it had been timely filed. This Decison takes effect
on September 2, 1997, unless by that date the Regional Administrator orders review of the Decison.

Any party, including the Divison, may submit aMotion for Reconsderation, but it must be received at this
Office not later than 4:30 p.m. Alaska Time, on the tenth day after the date of this Decision, August 11,
1997. A Mation for Reconsderation must beinwriting, must allege one or more specific, materid matters
of fact or law that were overlooked or misunderstood by the Appedls Officer, and must be accompanied
by a written statement or points and authorities in support of the motion. A timely Motion for
Recongderation will result in agay of the effective date of the Decison pending aruling on the motion or
the issuance of a Decison on Reconsideration.

Because the prevalling party in this apped ill has an opportunity to receive QS and the corresponding
IFQ for the 1997 fishing season, | recommend that the Regional Administrator expedite review of this
Decison and, if thereis no substantia disagreement with it, promptly affirm the decison and thereby
give it an immediate effective date.

Edward H. Hein
Chief Appeals Officer
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