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STATEMENT OF THE CASE

Appdlant Patrick Sdfridge filed atimely apped of an Initid Adminidrative Determination [IAD] issued
by the Restricted Access Management Program' [RAM] of the Nationa Marine Fisheries Sarvice
[NMFS] on January 17, 1995. The IAD denied his gpplication for haibut Quota Share [QS] under the
Individua Fishing Quota [IFQ] program because he faled to show that he had made legd landings of
halibut during a QS qudifying year, 1988, 1989, or 1990. Mr. Sdfridge'sinterests are directly and
adversdy affected by the IAD. No hearing was held because the facts are not in dispute.

ISSUES

1. Whether haibut QS can be issued on the basis of hardship or unavoidable circumstance, due to the
lossof avessd at sea

2. Whether hdibut QS can be issued on the basis of ora assurances made by the drafters of the IFQ
regulations.

3. Whether Mr. Sdlfridge can receive haibut QS, based on landings of halibut made during 1984-
1987, because he is qudified for sablefish QS.

BACKGROUND

Mr. Sdfridge fished commercidly for many yearsfor haibut and sablefish off Alaska prior to the loss of
hisvessd, the F/V ANIAK, which sank in heavy seasin the eastern Gulf of Alaskaon April 16, 1988.
He made sablefish landings early in 1988, and halibut landings from 1984-1987. He made no hdibut
landings during the QS qualifying years of 1988, 1989, or 1990.2

1The Restricted Access Management Division was renamed Restricted Access Management
Program, effective September 28, 1997. [NOAA Circular 97-09, 19 Sep 97].

2RAM's records show that Mr. Selfridge made landings of halibut from the F/V UNIMAK
between 1984 and 1987.



RAM approved Mr. Sdfridge's application for sablefish QS, but rejected his application for halibut QS
because of the absence of hdibut landings during the QS qudifying period.

Mr. Sdfridge clams hdibut QS on the bassthat: (1) helost his vessel and made good faith effortsto
replaceit; (2) the “IFQ drafting team” oraly assured him that he would be awarded haibut QS; and (3)
under IFQ regulations, an applicant who qudifies for sablefish QS is automaticaly quaified to receive
credit for hdibut landings made only during the QS base years.

DISCUSSION

To qudify for QS under the regulations of the IFQ program, a person must show that landings of
halibut or sablefish were made during a QS qudifying year.® The regulations provide:

(& Generd. The Regiond Adminigrator shdl initidly assgn to qudified persons, ... hdibut
and sablefish fixed gear fishery QS that are specific to IFQ regulatory areas and vessdl
categories. . . .

(2) Qualified person. (i) Asused in this section, a"qualified person” means a"person,”
asdefinedin 8 679.2:

(A) That owned avessd that made legd landings of halibut or sablefish,
harvested with fixed gear, from any IFQ regulatory areain any QS qudifying year. . . .
[emphasis supplied]

1. Whether halibut QS can beissued on the basis of hardship or unavoidable circumstance,
duetotheloss of a vessel at sea.

RAM's records show that Mr. Sdlfridge did not own or lease a vessel that made hdibut landings during
aQSqudifying year. He clamsthat he would have made hdibut landings during thet period of time,
had it not been for the loss of hisvessd.

This Office hasruled in severd decisons that QS may be issued only on the basis of actud, not
hypotheticd, landings* The regulations governing the issuance of QS clearly require actud landings,
and provide for no exceptionsto thisrule. The North Pacific Fishery Management Council [Council] in

3See, 50 C.F.R. § 679.40(a)(2), formerly 50 C.F.R. § 676.20(a)(1).

4See Kenneth M. Adams, Appeal No. 95-0004, March 22, 1995; William E. Crump, Appea No.
95-0024, June 27, 1995; Jmmy D. Hutchens, Appea No. 95-0094, June 28, 1995, aff’ d, January 1, 1996;
and Michael C. Hatten, Apped No. 95-0136, January 30, 1996, aff’ d, January 18, 1996. In dl of these
cases, the Appellants argued that they would have made landings, but for the EXXON VALDEZ ail spill.
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1994 rejected a proposal to create an exception that would have provided for the issuance of
compensatory QS on the basis of hardship or unavoidable circumstance.® Therefore, | conclude that
halibut QS cannot be issued to Mr. Sdlfridge on the basis of the loss of his vessal and his good faith
efforts to replace it during the QS qudifying years.

2. Whether halibut QS can beissued on the basis of oral assurances made by the drafters of
the IFQ regulations.

Mr. Sdfridge asks that hdibut QS be issued to him because of dleged ora assurances from the drafters
of the IFQ regulations that the IFQ program “would take specific account of fishermen like him who
had extensve past participation in the fishery and the plan would ensure that he qualified for black cod
and hdibut quota shares.” He states that he was assured he would not need to replace his fishing vessd
immediatdy; that the loss of hisvessd in 1988 would not prevent him from obtaining hdibut QS.
[Apped, 18] Mr. Sdfridge further asserts that he relied in good faith on these representations by the
regulatory drafters. [Apped, 19]

Thisargument is essentidly aclam of equitable estoppel againg the United States government, that
NMFS should be estopped from denying Mr. Sdlfridge’ s digibility for halibut QS, despite the IFQ
regulations, because of the ord representations aleged to have been made by NMFS employees. The
generd ruleistha reliance on misinformation provided by government employees does not provide a
basis for estoppel.® 1n addition, estoppel against the government cannot be premised on oral
representations.” Furthermore, the United States is neither bound nor estopped by representations
made by persons without authority to bind the government.?

Mr. Selfridge does not specify who made the alleged representations to him, or where or when they
were made. Because he asserts that the representations were made by “ members of the nascent 1FQ
program drafting team,” | presume he is dleging that the representations were made during the
regulatory drafting stage, before the find 1FQ rule was published. Persons on the * drafting team” do
not have authority to bind the government to provide specia trestment or exceptions for Mr. Selfridge,
contrary to the published regulations. 1n addition, these alleged representations were oral, and thus not

5See, the Council's Newdetter (10/20/94), reporting on the Council’s vote at its September 28-
October 5, 1994, mesting.

6See, e.g., Crown v. United States Railroad Retirement Bd., 811 F.2d 1017 (C.A.7, 1987);
Gresdey v. Cdlifano, 609 F.2d 1265 (C.A.7, 1979).

"Heckler v. Community Health Services of Crawford Co., 467 U.S. 51, 104 S. Ct. 2218, 81 L.
Ed. 2d 42 (1984).

8United States v. Zorger, 407 F. Supp. 25 (W.D. Pa., 1976).
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binding on the government. Findly, as we stated in Prowler Partnership v. Samuelson, “the agency
cannot be bound by statements that were alegedly made before the IFQ program and the IFQ
regulations were adopted. . . . [D]eterminations regarding the alocation of qudifying pounds and the
issuance of Quota Shares are governed by the IFQ regulations. . ..”° Therefore, | must conclude that
halibut QS cannot be issued to Mr. Sdfridge based on the aleged ord assurances.

3. Whether Mr. Sdfridge can receive halibut QS, based on landings of halibut made during
1984-1987, because heis qualified for sablefish QS.

RAM denied Mr. Sdfridge's claim for hdibut QS because he had not made halibut landings during a
QS qudifying year.

On gpped, Mr. Sdfridge clams that the definition of “qudified person” in the IFQ regulations provides
that a person need only quaify for one species (haibut or sablefish) in order to receive QS for the
landings of both species. Mr. Sdfridge claims that because he is qudified for sablefish QS, as aresult
of sablefish landings he made in 1988, heisthereby digible to receive IFQ credit for the hdibut
landings he made between 1984-1987, the haibut QS base period. Mr. Sdlfridge focuses on the
language of the definition that states that a“ qudified person” means a person that owned avessd that
mede legd landings of hdibut or ssblefish.

Seven months after the filing of Mr. Sdlfridge's apped, NMFS issued an interpretive rule to darify the
definition of “quaified person.”'® Because the interpretive rule was adopted after this appea was filed,
and was not in effect a the time of Mr. Sdlfridge’ s gpplication for QS, thereis an issue whether the rule
should be given retroactive effect.

By law, an agency'sinterpretive rule of an exigting regulation may be given retroactive effect if it
continues a postion consstently held by the agency, and if it does not add new meaning to the agency's
exigting interpretation.

The supplementary information published with the interpretive rule indicates that the rule was issued to
clarify NMFS s consstent practice of determining the qudifications for the IFQ program, and thet the
rule does not change the agency's exidting interpretation of the regulations.

9Apped No. 95-0084, November 8, 1995, &t 10, aff'd, March 12, 1996.
1060 Fed. Reg. 58,528 (November 28, 1995).

11See, Anderson, Clayton & Co. v. U.S. 562 F.2d 972 (5th Cir. 1977), cert. denied, 436 U.S.
944; see also, Kenneth Culp Davis, Adminigtrative Law Treetise, 8 7:23 (2d ed. vol.2, 1979 & Supp.
1989), for an overview of cases and discussion of the validity of retroactive rules.

Appeal No. 95-0023
September 3, 1998 -4-



The IFQ program regulaions governing the hdibut fishery pertain exdusively to Pacific
hdibut: IFQ Program regulations governing the sablefish fishery pertain exclusvely to
sablefish. Asis evident from the adminigtrative record of the IFQ Program's
development, the Council intended to create two clearly distinguished limited access
systems: one for the halibut fixed gear fishery and one for the sablefish fixed gear
fishery. ...

Thisinterpretive rule smply restates NMFS consstent practice in determining digibility
for haibut QS and sablefish QS.*?

The historicd record of the IFQ program shows that the Council intended two clearly distinguished
limited access systems; one for the hdibut fixed gear fishery and another for the sablefish fixed gear

fishery.
In response to the question, "To whom shall QS be alocated,” NMFS concluded:*®

Initid assgnments of halibut QS shal be made to each person who owned or leased a  vessdl
with legd fixed gear hdibut landings from off Alaskafor 1988 through 1990. Similarly, initia
assgnments of sablefish QS shal be made to each person who owned or leased a vessel with
legd fixed gear sablefish landings from the EEZ off Alaska for 1988 through 1990.

From the outset of the IFQ program, RAM has treated the haibut fishery and sablefish fishery
separately during the gpplication process for QS purposes. All QS applicants were issued separate
applications for halibut QS and sablefish QS separate QS Data Summaries, separate notices of
insufficient documentation and, in most ingtances, separate IADs. Any gpplicant not quaifying for
hdibut QS was not given hdibut QS, nor was an gpplicant given sablefish QS without qualifying for
sablefish QS. Thereis no evidence that suggests that Mr. Selfridge, or any other applicant, wasled to
believe anything different.

It is clear from the history and implementation of the IFQ program that the Council intended two
separate programs for QS — one for haibut, another for sablefish. Itisaso clear that RAM has
consstently required applicants to qudify separately for each species. Given thet the interpretive rule
conformsto the Council's intent, as well as RAM 's long-standing and cons stent implementation of the

12See, 60 Fed. Reg. 58,529 (November 28, 1995).

13See, the NMFS Find Environmenta Impact Statement to the IFQ program, September, 15,
1992, at 2-22.

14See the IFQ Application Information packet for QS applications, at 1.
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IFQ program, | conclude that the interpretive rule can be retroactively applied.

Therefore, because Mr. Sdfridge made no landings of halibut during the QS qualifying period, |
conclude that he may not receive hdibut QS, irrespective of the fact that he is quaified for sablefish

QS.
FINDINGS OF FACT
1. Mr. Sdfridge made no hdibut landings during a QS qudifying year.

2. NMFS interpretive rule is consstent with RAM's long-standing practice to require gpplicants for
QSto qualify separatdy for haibut QS and sablefish QS.

CONCLUSIONS OF LAW

1. QS may not beissued on the basis of hardship or unavoidable circumstances, due to the loss of a
vess at sea

2. Thedoctrine of equitable estoppel against the government does not apply in this case.

3. This Office, aswel asthe NMFS, is bound by the language of duly promulgated regulations
adopted by the Council, not assurances dlegedly made by the drafters of IFQ regulations before the
creation of the IFQ program.

4. Mr. Sdfridge may not be issued QS on the basis of (aleged) ora assurances by the drafters of the
IFQ regulations.

5. NMFS interpretive rule that requires a person to qualify separately for haibut QS and sablefish QS,
may be retroactively agpplied.

6. Mr. Sdfridgeisnot qudified for hdibut QS, even though he is qudified for sablefish QS.
DISPOSITION

RAM'sIAD, denying Mr. Sdlfridge's application for hdibut QS, is AFFIRMED. This decison takes

effect on October 5, 1998, unless by that date the Regional Administrator orders review of the

decison.

Any party, including RAM, may submit aMotion for Reconsderation, but it must be received & this
office not later than 4:30 p.m., Alaska Time, on the tenth day after the date of this Decision, September
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14, 1998. A Moation for Recongderation must be in writing, must specify one or more materid matters
of fact or law that were overlooked or misunderstood by the Apped's Officer, and must be
accompanied by awritten statement or points and authorities in support of the motion.
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