NATIONAL MARINE FISHERIES SERVICE, ALASKA REGION
OFFICE OF ADMINISTRATIVE APPEALS

Inre Application of ) Appeal No. 94-0011
)
T. SAMUELSON & T.VASILEFF, ) DECISION
Appdlants )
) September 18, 1995
STATEMENT OF THE CASE

Appdlants apped an initid administrative determination [IAD] of the Restricted Access Management
Divison [Divison] issued on November 14, 1994, that denied their application for Quota Share [QS]
for hdibut in Area 3A under the Individua Fishing Quota [IFQ] Program for Pecific hdibut and
sablefish because their Request for Application [RFA]* wasfiled late. The apped aleges adirect and
adverse effect on Appdlants. It wastimely filed on December 12, 1994. This Apped s Officer denied
Appdlants request for a hearing because the relevant facts are not in dispute.?

ISSUE
Whether NMFS should accept Appellants late RFA astimdly filed.
BACKGROUND AND DISCUSSION

Appdlants are partnersin the F/'V KAKWIK. Appelant Samuelson, the managing partner, handles dl
of the partnership's affairs and skippers the FV KAKWIK during haibut openings. Appellant Vasileff
isadlent partner who does not participate in the affairs of the partnership and participatesin halibut
fishing only when Appdlant Samudson is a the hem.

From September 1, 1993, until August 15, 1994, Appd lant Samuel son took a sabbatica from his
Anchorage medica practice to travel and work abroad. He hired a bookkeeper to monitor his mall
during his absence and instructed her to forward al correspondence concerning the F'V KAKWIK,
including letters from the Nationd Marine Fisheries Service [NMFS), to Appellant Vasileff. Otherwise,
Vadleff, who aso practices medicine in Anchorage, maintained his "slence” with regard to the

1 An RFAsisthe equivalent of an application for the purpose of meeting the application filing
deadline under the IFQ program. See, Keith A. Buehner, Apped No. 94-0001, September 26, 1994,
affirmed March 2, 1995.

2 During ateleconference on March 21, 1995, the appellate officer notified Dr. Samuelson that
the absence of contested facts made a hearing unnecessary. 50 CFR 675.25(g)(3)(i) allows a hearing
when there is a "genuine and substantial issue of adjudicative fact for resolution."”



operation of their partnership. For example, the FV KAKWIK did not participate in haibut openings
during Dr. Samuelson's sabbatical.

Inthefdl of 1993, Dr. Samueson's name surfaced as the lead contact for the partnership during the
Division's search for potential QS holders.® The record shows that in early January 1994, the Division
mailed an RFA form to the partners at Dr. Samuelson's address by third-class bulk rate (with return
postage guaranteed). The U.S. Posta Service returned the forms to the Divison on January 6, 1994,
with the notation "TEMPORARILY AWAY." Normdly, firg-class mail isforwarded or returned to
the sender. Third-class bulk-rate mail would be discarded unless, asin this case, return postage was
guaranteed. The Divison remailed the RFA on April 21, 1994, by fird-classmail. Therefore, inthe
absence of evidence to the contrary, it is can be presumed that the Postdl Service either delivered the
RFA packet to Dr. Samuelson's address or forwarded it pursuant to his request.* The record shows
no further action on the application by the Appdlants or NMFS through the end of the gpplication
period on July 15, 1994.

The fird indication of the partnership's interest in hdibut QS came October 13, 1994. Dr. Samuelson
gatesin the gpped that on that date he heard for the first time aradio news report about the IFQ
program. He caled the Division the same day to obtain gpplication forms and was told of the July 15
deadline. The Divison sent the RFA formsto him on October 25, 1994. Dr. Samuelson completed
and signed the forms on October 28, 1994. They arrived at the Division office on November 4, 1994 -
- 16 weeks &fter the deadline. Ten days later, the Divison issued an IAD denying the application
because it was not timely filed.

The IFQ program established an application period beginning January 17, 1994, and ending at close of
business on July 15, 1994, and warned that gpplications "received after the close of business on July
15, 1994, will not be considered.”® Under aliberd interpretation of the deadline rule, the Division

3 The Division retrieved names and addresses of persons potentiadly eigible to qualify for QS from
state and federd records and from the International Pacific Halibut Commission.

4 Other cases have relied on post office procedures for similar presumptions about the disposition
of mail. See, e.g., Michael B. White, Appeal No. 94-0009, January 17, 1995, affirmed January 20, 1995
(At page 4: "Envelopes are usudly, but not necessarily, postmarked on the date they are put into the
mails") See also, Roy O. Pederson, Apped No. 94-0002, March 22, 1995, affirmed April 21, 1995. (At
pages 2-3: "...the Postal Service ordinarily postmarks mail on the same day it is collected from a
mailbox.") With regard to forwarding services, the Postal Service does not release information such as
customer forwarding requests and instructions.

5 See, 59 Fed. Reg. 701-702 (1994).
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accepted some RFASs that were ddlivered after the deadline® Thus, for the purposes of meeting the
filing deadline, the Division accepted astimely filed any completed RFA that was postmarked on or
before July 15, 1994.” The July 15 deadline has dso been deemed satisfied if an applicant or someone
acting on behdf of an gpplicant took decisive action by that date to complete the filing.®

In this case, the Appellants took no action (let one decisive action) to complete thefiling of the
partnership's RFA or gpplication by the filing deadline. Nor isthere any evidence in this case that the
Appdlants congructively filed their RFA or application by the deadline. Appellants acknowledge the
lateness of their filing, but they argue that the filing deadline should be waived or extended for them
because they did not receive actua notice of the IFQ program until after the filing deadline. They Sate
in their appedal that their bookkeeper did not forward the mail as she was directed to do (in written
ingructions) and, therefore, Dr. Vasileff never received the RFA packet that the Division sent to Dr.
Samuelson. They argue that these facts, together with Dr. Samuelson's absence from the United States
during the entire application period, condtitute "truly unique circumstances' that compel the granting of
relief on apped.

Appellants seek an exception to the filing deadline because they did not receive actua notice® A
government agency, however, isnot generaly required to give actua and persond notice of alegd
obligation or opportunity to every affected individuad.'® Instead, in most circumstances, the doctrine of
constructive notice serves to satisfy notice requirements under the due process provisions of the United

6 See, e.g., Wayne H. Brosman, Appea No. 94-0007, decided January 10, 1995, affirmed
January 13, 1995 (At page 2: "The Divison has dready demonsirated a policy of liberdly interpreting the
deadline regulation.”)

" See, Memorandum of Philip J. Smith for the record, July 26, 1994.

8 See, Michadl B. White, supra, in which the presumption that Appellant's RFA was mailed on
the postmark date of July 18, 1994, was countered by evidence that the RFA had actually been mailed on
or before July 15, 1994; Keith T. Sugiura, Apped No. 94-0005, April 20, 1995, affirmed April 28, 1995, in
which surrendering control of mail for future deposit by fishing company was held to be the functional
equivalent of personally depositing the letter in the USPS; and Wayne H. Brosman, supra, in which
Appdlant's late application was found timely because his former partners, in their own applications, had
provided to the Division all the information needed for Brosman's application before the deadline.

9 For purposes of this appeal, | accept Appellants assertion that neither of the partners received
actua notice, notwithstanding the possibility that the bookkeeper may have received notices sent by the
Divison to Dr. Samuelson.

10 Some agencies are statutorily required to provide actua notice of the application period for
certain federal benefits. See, e.g, 38 U.S.C. § 7722, cited in Smith (Edward F.) v. Derwinski, 2 Vet.
App. 429, 432-33 (1992).
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States Condtitution. This doctrine alows an agency to rely on publication of its actionsin the Federd
Regigter to notify the public. Nonetheless, an agency can waive congructive notice in gppropriate
cases, such as where an gpplicant was outsde the mainstream of information distributed by the Divison
and the agency had made no atempt to provide the applicant with the notice given to the vast mgority
of other potentid gpplicants, even though the agency had in its records the gpplicant's current mailing
address. !t

While | am persuaded that Dr. Samuel son was outside the mainstream of information concerning the
IFQ program, Dr. Vasleff was not. During the application period, when the IFQ program was being
publicized throughout Alaska, Dr. Vasileff wasin Anchorage practicing medicine. Asaresident of
Anchorage, even though he may have lacked actual knowledge of the considerable loca publicity about
the IFQ program,*2 it is reasonable to charge him with constructive notice of the program. In particular,
athough Dr. Vaslleff is depicted in the gpped pleading asa"dlent” partner who relied completely on
Dr. Samuelson to manage the business and engage in actud fishing, partnership law does not absolve
Dr. Vasileff of fully shared responsihbilities for the legd obligations of the entire partnership.’® Because
the bookkeeper was ingructed to forward al mail related to the partnership's vessd to Dr. Vasileff, it is
reasonable to presume that he expected to handle any business related to the vessdl while Dr.
Samuelson was out of the country (and that Dr. Samuelson expected him to do s0). Thus, it is
reasonable to conclude that Dr. Vasleff received congtructive knowledge, if not actua knowledge, of
the IFQ program.

Appdlants state that ""We should not be pendized for the failure of our bookkeeper to perform her
duties. Itisnot fair or equitable to deny our 'Request’ based on someone esgsfalure” The law,
however, is otherwise. Even if the Divison were required to provide actua notice (which it is not), the
partners are themsalves to blame for failing to recelve such notice. That the bookkeeper may have
failed to perform her duty to forward mail properly does not excuse the partners fallure to file their
RFA by the deadline. The bookkeeper was their agent and, as such, her negligence is ttributable to
them. Under the most fundamenta principle of agency law, "He who acts through ancther, himself

11Seg, e.g., Brosman, supra at 4.

12 The Division engaged in a variety of meansto publicize the IFQ program in the Anchorage
area. See, Memorandum of Philip J. Smith on "Public Information Regarding the IFQ Program and the
July 15, 1994 Deadline for Submission of Requests for Application for Quota Share." The Director's
memo details publicity in Anchorage at fisheries and civic meetings, through news accounts and noticesin
newspapers, and on numerous radio stations and television channels.

13 See, e.g., Uniform Partnership Act at Section 9; Alaska Statutes 32.05.040: "Every partner is
an agent of the partnership for the purpose of its business, . . . the act of each partner . . . binds the
partnership . . .."
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acts."

The absence of actua notice in this case does not absolve the partners of the responsbility of keeping
informed about the regulatory requirements. Fishing isahighly regulated indudtry. It isafisherman's
responsibility to keep informed of gpplicable regulations. This respongbility cannot be shifted to the
management agency™ or excused because of an agent's apparent neglect.

DISPOSITION
The Divison'sinitid adminigtrative determination denying Appelants gpplication as untimely filed is

AFFIRMED. Thisdecison takes effect on October 18, 1995, unless by that date the Regiond
Director orders review of the decison.

John G. Gissherg
Appeds Officer

| concur in the factud findings of this decison and | have reviewed this decision to ensure compliance
with applicable laws, regulations, and agency policies, and consstency with other appeals decisons of
this office.

Edward H. Hein
Chief Appedls Officer

14 Seg, e.g., Harold G. Reuschlein, and William A. Gregory, HANDBOOK ON THE LAW OF
AGENCY AND PARTNERSHIP 1 (1979).

15 The agency in this case attempted to provide actual notice. Its efforts were frustrated because
either the bulk mail was not forwarded or the bookkeeper was negligent, or both. It remains unclear,
however, what became of the RFA sent to Dr. Samuelson by first-class mail on April 21, 1994.
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