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23.000 Scope of part.

This part prescribes acquisition policies and procedures
supporting the Government’s program for ensuring a drug-
free workplace and for protecting and improving the quality
of the environment through pollution control, energy con-
servation, identification of hazardous material, and use of
recovered materials.

Subpart 23.1—[Reser ved]
Subpart 23.2—Energy Conservation

23.201 Authorities.

(8 Energy Policy and Conservation Act (42 U.S.C.
6361(a)(1)) and Resource Conservation and Recovery Act
of 1976, as amended (42 U.S.C. 6901, et seq.).

(b) National Energy Conservation Policy Act (42 U.S.C.
8253 and 8262g).

(c) Executive Order 11912, April 13, 1976.

(d) Executive Order 12759, Sections 3, 9, and 10, April
17,1991

(e) Executive Order 12902, March 8, 1994.

23.202 Definitions.

“Consumer product” means any article (other than an
automobile, as defined in section 501(1) of the Motor
Vehicle Information and Cost Savings Act) that—

(a) Consumes energy; and

(b) Is distributed in commerce for personal use or con-
sumption by individuals.
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“Covered product” means a consumer product of one of
the following types:

(@) Central air conditioners.

(b) Clothes dryers.

(c) Clothes washers.

(d) Dishwashers.

(e) Freezers.

(f) Furnaces.

(g) Home heating equipment, not including furnaces.

(h) Humidifiers and dehumidifiers.

(i) Kitchen ranges and ovens.

() Refrigerators and refrigerator-freezers.

(k) Room air conditioners.

() Television sets.

(m) Water heaters.

(n) Any other type of product that the Secretary of
Energy classifies as a covered product under 42 U.S.C.
6292(b).

“Energy efficiency standard” means a performance stan-
dard that—

(8) Prescribes a minimum level of energy efficiency for
acovered product, determined by test procedures prescribed
under 42 U.S.C. 6293; and

(b) Includes any other requirements that the Secretary of
Energy may prescribe under 42 U.S.C. 6295(c).

“Energy use and efficiency label” means alabel provided
by amanufacturer of a covered product under 42 U.S.C. 6296.

“Manufacture” means to manufacture, produce, assem-
ble, or import.

“Manufacturer,” as used in this part, means any business
that, or person who, manufactures a consumer product.

23.203 Policy.

Agencies shall consider energy-efficiency in the pro-
curement of products and services. Energy conservation
and efficiency data shall be considered al ong with estimated
cost and other relevant factors in the preparation of plans,
drawings, specifications, and other product descriptions.

Subpart 23.3—Hazardous Material
Identification and Material Safety Data

23.300 Scope of subpart.

This subpart prescribes policies and procedures for
acquiring deliverable items, other than ammunition and
explosives, that require the furnishing of datainvolving haz-
ardous materials. Agencies may prescribe special
procedures for ammunition and explosives.

23.301 Definition.

“Hazardous materia” is defined in the latest version of
Federal Standard No. 313 (Federal Standards are sold to the
public and Federal agencies through—
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General Services Administration
Specifications Unit (SFBP-W)
7th & D Sts. SW

Washington, DC 20407

23.302 Padlicy.

(8) The Occupational Safety and Health Administration
(OSHA) is responsible for issuing and administering regu-
lations that require Government activities to apprise their
employees of —

(1) All hazards to which they may be exposed;

(2) Relative symptoms and appropriate emergency
treatment; and

(3) Proper conditions and precautions for safe use and
exposure.

(b) To accomplish this objective, it is necessary to obtain
certain information relative to the hazards which may be
introduced into the workplace by the supplies being
acquired. Accordingly, offerorsand contractorsarerequired
to submit hazardous materials data whenever the supplies
being acquired are identified as hazardous materials. The
|atest version of Federa Standard No. 313 (Materia Safety
Data Sheet, Preparation and Submission of) includes crite-
ria for identification of hazardous materials.

(c) Hazardous material data(Material Safety Data Sheets
(MSDYS)) are required—

(1) As specified in the latest version of Federal
Standard No. 313 (including revisions adopted during the
term of the contract);

(2) For any other material designated by a
Government technical representative as potentially haz-
ardous and requiring safety controls.

(d) MSDS's must be submitted—

(1) By the apparent successful offeror prior to con-
tract award if hazardous materials are expected to be used
during contract performance.

(2) For agencies other than the Department of
Defense, again by the contractor with the supplies at the
time of delivery.

(e) The contracting officer shall provide a copy of all
MSDS's received to the safety officer or other designated
individual .

23.303 Contract clause.

(@) The contracting officer shall insert the clause at
52.223-3, Hazardous Material Identification and Material
Safety Data, in solicitations and contractsif the contract will
require the delivery of hazardous materials as defined in
23.301.

(b) If the contract is awarded by an agency other than the
Department of Defense, the contracting officer shall use the
clause at 52.223-3 with its Alternate |.
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Subpart 23.4—Use of Recovered Materials

23.400 Scope of subpart.

This subpart prescribes policies and procedures for
acquiring Environmental Protection Agency (EPA)-desig-
nated products through affirmative procurement programs
required by the Resource Conservation and Recovery Act
of 1976 (RCRA) (42 U.S.C. 6962) and Executive Order
13101 of September 14, 1998, Greening the Government
through Waste Prevention, Recycling, and Federal
Acquisition.

23.401 Definition.
“EPA-designated product,” as used in this subpart,
means a product—
(1) That isor can be made with recovered material;
(2) Thatislisted by EPA in a procurement guideline
(40 CFR part 247); and
(3) For which EPA has provided purchasing recom-
mendations in a related Recovered Materias Advisory
Notice (RMAN).

23.402 Authorities.

(8 The Resource Conservation and Recovery Act of
1976 (RCRA), 42 U.S.C. 6962, requires agencies responsi-
ble for drafting or reviewing specifications used in agency
acquisitionsto—

(1) Eliminate from those specifications any require-
ment excluding the use of recovered materials or requiring
products to be manufactured from virgin materials, and

(2) Require, for EPA-designated products, using
recovered materials to the maximum extent practicable
without jeopardizing the intended end use of the item.

(b) RCRA also requires—

(1) EPA to prepare guidelines on the availability,
sources, and potential uses of recovered materials and asso-
ciated products, including solid waste management
services, and

(2) Agencies to develop and implement affirmative
procurement programs for EPA-designated products within
1 year after EPA’s designation.

() Executive Order 13101 requires that the agency
head—

(1) Work to increase and expand markets for recov-
ered materials through greater Government preference and
demand for such products consistent with the demands of
efficiency and cost-effectiveness; and

(2) Develop and implement affirmative procurement
programs in accordance with direction in RCRA and the
Executive order.

23.403 Palicy.

Government policy on the use of recovered materials
considers cost, availability of competition, and perfor-
mance. The objective is to acquire competitively, in a
cost-effective manner, products that meet reasonabl e perfor-
mance requirements and that are composed of the highest
percentage of recovered materials practicable.

23.404 Agency affirmative procurement programs.

(a) For EPA-designated products, an agency must estab-
lish an affirmative procurement program, if the agency's
purchases meet the threshold in 23.405(a). Technical or
requirements personnel and procurement personnel are
responsible for the preparation, implementation, and moni-
toring of affirmative procurement programs. Agency
affirmative procurement programs must include—

(1) A recovered materials preference program;

(2) Anagency promotion program;

(3) A program for requiring reasonabl e estimates, cer-
tification, and verification of recovered material used in the
performance of contracts; and

(4) Annua review and monitoring of the effective-
ness of the program.

(b) Agency affirmative procurement programs must
require that 100 percent of purchases of EPA-designated
products contain recovered material, unless the item cannot
be acquired—

(1) Competitively within a reasonable time frame;

(2) Meeting appropriate performance standards; or

(3) At areasonable price.

(c) Agency affirmative procurement programs must pro-
vide guidance for purchases of EPA-designated products at
or below the micro-purchase threshold.

23.405 Procedures.

() These procedures apply to all agency acquisitions of

EPA-designated products, including micro-purchases, if—

(1) The price of the product exceeds $10,000; or

(2) The aggregate amount paid for products, or for
functionally equivalent products, in the preceding fiscal
year was $10,000 or more. RCRA requires that an agency
include micro-purchases in determining if the aggregate
amount paid was $10,000 or more. However, it is not rec-
ommended that an agency track micro-purchases unless it
intends to claim an exemption from the requirement to
establish an affirmative procurement program in the follow-
ing fiscal year.

(b) Contracting officers should refer to EPA's list of
EPA-designated products (available via the Internet at
http://Aww.epa.gov/cpg/) and to their agencies’ affirmative
procurement programs when purchasing supplies that con-
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tain recovered material or services that could include sup-
plies that contain recovered material.

(c) The contracting officer must placein the contract file
a written justification if an acquisition of EPA-designated
products above the micro-purchase threshold does not con-
tain recovered material. |If the agency has designated an
Environmental Executive, the contracting officer must give
acopy of the written justification to that official. The con-
tracting officer must base the justification on the inability to
acquire the product—

(1) Competitively within areasonable period of time;

(2) Atreasonable prices; or

(3) To reasonable performance standards in the spec-
ifications, provided a written determination by technical or
reguirements personnel of the performance standard’s rea-
sonablenessisincluded with the justification. The technical
and requirements personnel must base their determination
on National Ingtitute of Standards and Technology guide-
lines, if available.

(d) Agencies must establish procedures for consolidat-
ing and reporting contractor estimates required by the
clause at 52.223-9, Estimate of Percentage of Recovered
Material Content for EPA-Designated Products.

23.406 Solicitation provision and contract clause.

(a) Insert the provision at 52.223-4, Recovered Material
Certification, in solicitations that are for, or specify the use
of, recovered materials.

(b) Insert the clause at 52.223-9, Estimate of Percentage
of Recovered Material Content for EPA-Designated
Products, in solicitations and contracts exceeding $100,000
that include the provision at 52.223-4. |f technical person-
nel advise that estimates can be verified, use the clause with
its Alternate I.

Subpart 23.5—Drug-Free Workplace

23.500 Scope of subpart.
This subpart implements the Drug-Free Workplace Act
of 1988 (Pub. L. 100-690).

23501 Applicability.

This subpart applies to all contracts including contracts
with 8(a) contractors under FAR Subpart 19.8 and modifi-
cations which require a justification and approval (see
Subpart 6.3) except—

(a) Contracts at or below the simplified acquisition
threshold; however, the requirements of this subpart shall
apply to contracts of any value if the contract is awarded to
an individual;

(b) Contracts for the acquisition of commercia items
(see Part 12);
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(c) Contracts or those parts of contractsthat areto be per-
formed outside of the United States, its territories, and its
possessions;

(d) Contracts by law enforcement agencies, if the head of
the law enforcement agency or designee involved deter-
mines that application of this subpart would be
inappropriate in connection with the law enforcement
agency's undercover operations; or

(e) Where application would be inconsistent with the
international obligations of the United States or with the
laws and regulations of aforeign country.

23502 Authority.
Drug-Free Workplace Act of 1988 (Pub. L. 100-690).

23.503 Definitions.

“Controlled substance,” as used in this subpart, means a
controlled substance in schedules | through V of section 202
of the Controlled Substances Act (21 U.S.C. 812), and as
further defined in regulation at 21 CFR 1308.11—1308.15.

“Conviction” means a finding of guilt (including a plea
of nolo contendere) or imposition of sentence, or both, by
any judicia body charged with the responsibility to deter-
mine violations of the Federal or State crimina drug
statutes.

“Criminal drug statute” means a Federal or non-Federal
criminal statute involving the manufacture, distribution, dis-
pensing, possession, or use of any controlled substance.

“Drug-free workplace” means the site(s) for the perfor-
mance of work done by the contractor in connection with a
specific contract at which employees of the contractor are
prohibited from engaging in the unlawful manufacture, dis-
tribution, dispensing, possession, or use of a controlled
substance.

“Employee” means an employee of a contractor directly
engaged in the performance of work under a Government
contract. “Directly engaged” is defined to include all direct
cost employees and any other contract employee who has
other than aminimal impact or involvement in contract per-
formance.

“Individual” means an offeror/contractor that has no
more than one employee including the offeror/contractor.

23.504 Palicy.

(a) No offeror other than an individual shall be consid-
ered a responsible source (see 9.104-1(g) and
19.602-1(a)(2)(i)) for a contract that exceeds the simplified
acquisition threshold, unless it agrees that it will provide a
drug-free workplace by—

(1) Publishing a statement notifying its employees
that the unlawful manufacture, distribution, dispensing,
possession, or use of a controlled substance is prohibited in
the contractor's workplace, and specifying the actions that
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will be taken against employees for violations of such pro-
hibition;

(2) Establishing an ongoing drug-free awareness pro-
gram to inform its empl oyees about—

(i) The dangers of drug abuse in the workplace;

(i) The contractor's policy of maintaining a drug-
free workplace;

(i) Any available drug counseling, rehabilitation,
and employee assistance programs; and

(iv) The penalties that may be imposed upon
employees for drug abuse violations occurring in the work-
place;

(3) Providing all employees engaged in performance
of the contract with a copy of the statement required by sub-
paragraph (a)(1) of this section;

(4) Notifying all employees in writing in the state-
ment required by subparagraph (a)(1) of this section, that as
a condition of employment on a covered contract, the
employee will—

(i) Abide by the terms of the statement; and

(if) Notify the employer in writing of the
employee's conviction under a crimina drug statute for a
violation occurring in the workplace no later than 5 days
after such conviction;

(5) Notifying the contracting officer in writing within
10 days after receiving notice under subdivision (a)(4)(ii) of
this section, from an employee or otherwise receiving actual
notice of such conviction. The notice shall include the posi-
tion title of the employee;

(6) Within 30 days after receiving notice under sub-
paragraph (a)(4) of this section of a conviction, taking one
of the following actions with respect to any employee who
is convicted of adrug abuse violation occurring in the work-
place:

(i) Taking appropriate personnel action against
such employee, up to and including termination; or

(if) Requiring such employee to satisfactorily par-
ticipate in a drug abuse assistance or rehabilitation program
approved for such purposes by a Federal, State, or local
health, law enforcement, or other appropriate agency.

(7) Making agood faith effort to maintain a drug-free
workplace through implementation of subparagraphs (a)(1)
through (a)(6) of this section.

(b) Noindividual shall be awarded a contract of any dol-
lar value unless that individual agrees not to engage in the
unlawful manufacture, distribution, dispensing, possession,
or use of a controlled substance while performing the con-
tract.

(c) For acontract of 30 days or more performance dura-
tion, the contractor shall comply with the provisions of
paragraph (a) of this section within 30 days after contract
award, unless the contracting officer agrees in writing that
circumstances warrant a longer period of time to comply.

Before granting such an extension, the contracting officer
shall consider such factors as the number of contractor
employees at the worksite, whether the contractor has or
must develop a drug-free workplace program, and the num-
ber of contractor worksites. For contracts of less than 30
days performance duration, the contractor shall comply with
the provisions of paragraph (@) of this section as soon as
possible, but in any case, by a date prior to when perfor-
mance is expected to be completed.

23.505 Contract clause.

(a) Contracting officers shall insert the clause at 52.223-
6, Drug-Free Workplace, except as provided in paragraph
(b) of this section, in solicitations and contracts—

(1) Of any dollar value if the contract is expected to
be awarded to an individud; or

(2) Expected to exceed the simplified acquisition
threshold if the contract is expected to be awarded to other
than an individual.

(b) Contracting officers shall not insert the clause at
52.223-6, Drug-Free Workplace, in solicitations and con-
tracts, if—

(1) The resultant contract is to be performed entirely
outside of the United States, its territories, and its posses-
sions;

(2) The resultant contract is for law enforcement
agencies, and the head of the law enforcement agency or
designee involved determines that application of the
requirements of this subpart would be inappropriate in con-
nection with the law enforcement agency's undercover
operations; or

(3) Inclusion of these requirements would be incon-
sistent with the international obligations of the United
States or with the laws and regulations of aforeign country.

23,506 Suspension of payments, termination of
contract, and debar ment and suspension actions.

(a) After determining in writing that adequate evidence
to suspect any of the causes at paragraph (d) of this section
exists, the contracting officer may suspend contract pay-
ments in accordance with the procedures at 32.503-6(a)(1).

(b) After determining in writing that any of the causes at
paragraph (d) of this section exist, the contracting officer
may terminate the contract for default.

(c) Upon initiating action under paragraph (a) or (b) of
this section, the contracting officer shall refer the case to the
agency suspension and debarment official, in accordance
with agency procedures, pursuant to Subpart 9.4.

(d) The specific causes for suspension of contract pay-
ments, termination of a contract for default, or suspension
and debarment are—

(FAC97-18) 235
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(1) The contractor has failed to comply with the
requirements of the clause at 52.223-6, Drug-Free
Workplace; or

(2) The number of contractor employees convicted of
violations of crimina drug statutes occurring in the work-
place indicates that the contractor has failed to make a good
faith effort to provide a drug-free workplace.

(e) A determination under this section to suspend con-
tract payments, terminate a contract for default, or debar or
suspend a contractor may be waived by the agency head for
aparticular contract, in accordance with agency procedures,
only if such waiver is necessary to prevent a severe disrup-
tion of the agency operation to the detriment of the Federal
Government or the general public (see Subpart 9.4). The
waiver authority of the agency head cannot be delegated.

Subpart 23.6—Notice of Radioactive Material

23.601 Requirements.

(@) The clause at 52.223-7, Notice of Radioactive
Materials, requires the contractor to notify the contracting
officer prior to delivery of radioactive material.

(b) Upon receipt of the notice, the contracting officer
shall notify receiving activities so that appropriate safe-
guards can be taken.

(c) The clause permits the contracting officer to waive
the notification if the contractor states that the notification
on prior deliveries is till current. The contracting officer
may waive the notice only after consultation with cognizant
technical representatives.

(d) The contracting officer is required to specify in the
clause at 52.223-7, the number of days in advance of deliv-
ery that the contractor will provide notification. The
determination of the number of days should be donein coor-
dination with the installation/facility radiation protection
officer (RPO). The RPO is responsible for insuring the
proper license, authorization or permit is obtained prior to
receipt of the radioactive material.

23.602 Contract clause.

The contracting officer shall insert the clause at
52.223-7, Notice of Radioactive Materials, in solicitations
and contracts for supplies which are, or which contain— (a)
radioactive material requiring specific licensing under regu-
lations issued pursuant to the Atomic Energy Act of 1954;
or (b) radioactive material not requiring specific licensing in
which the specific activity is greater than 0.002 microcuries
per gram or the activity per item equals or exceeds 0.01
microcuries. Such supplies include, but are not limited to,
aircraft, ammunition, missiles, vehicles, electronic tubes,
instrument panel gauges, compasses and identification
markers.

23-6

Subpart 23.7—Contracting for
Environmentally Preferable and Ener gy-
Efficient Products and Services

23.700 Scope.

This subpart prescribes policies for obtaining environ-
mentally preferable and energy-efficient products and
Services.

23.701 Definition.

“Biobased product,” as used in this subpart, means a
commercial or industrial product (other than food or feed)
that utilizes biological products or renewable domestic agri-
cultural (plant, animal, and marine) or forestry materials.

23.702 Authorities.

(a) Resource Conservation and Recovery Act (RCRA)
(42 U.S.C. 6901, et seq.).

(b) National Energy Conservation Policy Act (42 U.S.C.
82629).

(c) Pollution Prevention Act of 1990 (42 U.S.C. 13101,
et seq.).

(d) Executive Order 12856, of August 3, 1993, Federal
Compliance with Right-to-Know Laws and Pollution
Prevention Requirements.

(e) Executive Order 12902, of March 8, 1994, Energy
Efficiency and Water Conservation at Federa Facilities.

(f) Executive Order 13101 of September 14, 1998,
Greening the Government through Waste Prevention,
Recycling, and Federal Acquisition.

23.703 Poalicy.

Agencies must—

(a) Implement cost-effective contracting preference pro-
grams favoring the acquisition of environmentally
preferable and energy-efficient products and services; and

(b) Employ acquisition strategies that affirmatively
implement the following environmental objectives:

(1) Maximize the utilization of environmentally
preferable products and services (based on EPA-issued
guidance).

(2) Maximize the utilization of energy-efficient prod-
ucts.

(3) Eliminate or reduce the generation of hazardous
waste and the need for special material processing (includ-
ing specia handling, storage, treatment, and disposal).

(4) Promote the use of nonhazardous and recovered
materials.

(5) Redlize life-cycle cost savings.

(6) Promote cost-effective waste reduction when cre-
ating plans, drawings, specifications, standards, and other
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product descriptions authorizing material substitutions,
extensions of shelf-life, and process improvements.
(7) Consider the use of biobased products.

23.704 Application to Government-owned or -leased
facilities.

Executive Order 13101, Section 701, requires that con-
tracts for contractor operation of a Government-owned or
-leased facility and contracts for support services at a
Government-owned or -operated facility include provisions
that obligate the contractor to comply with the requirements
of the order. Compliance includes developing programs to
promote and implement cost-effective waste reduction and
affirmative procurement programs required by 42 U.S.C.
6962 for all products designated in EPA's Comprehensive
Procurement Guideline (40 CFR part 247).

23.705 Contract clause.

Insert the clause at 52.223-10, Waste Reduction
Program, in all solicitations and contracts for contractor
operation of Government-owned or -leased facilities and all
solicitations and contracts for support services at
Government-owned or -operated facilities.

Subpart 23.8—0zone-Depleting Substances

23.800 Scope of subpart.

This subpart sets forth policies and procedures for the
acquisition of itemswhich contain, use, or are manufactured
with ozone-depleting substances.

23.801 Authorities.

(a) Title VI of the Clean Air Act (42 U.S.C. 7671, et
seq.).

(b) Executive Order 12843, April 21, 1993.

(c) Environmental Protection Agency (EPA) regulations,
Protection of Stratospheric Ozone (40 CFR Part 82).

23.802 Definition.

“Ozone-depleting substance” means—

(a) Any substance designated as Class | by EPA (40 CFR
Part 82), including but not limited to chlorofluorocarbons,
halons, carbon tetrachloride, and methyl chloroform; or

(b) Any substance designated as Class Il by EPA (40
CFR Part 82), including but not limited to hydrochlorofluo-
rocarbons.

23.803 Palicy.
(@) It is the policy of the Federa Government that
Federal agencies—

(1) Implement cost-effective programs to minimize
the procurement of materials and substances that contribute
to the depletion of stratospheric ozone; and

(2) Give preference to the procurement of alternative
chemicals, products, and manufacturing processes that
reduce overall risks to human health and the environment
by lessening the depletion of ozone in the upper atmos-
phere.

(b) In preparing specifications and purchase descriptions,
and in the acquisition of supplies and services, agencies
shall ensure that acquisitions—

(1) Comply with the requirements of Title VI of the
Clean Air Act, Executive Order 12843, and 40 CFR
82.84(a)(2), (3), (4), and (5); and

(2) Substitute safe alternatives to ozone-depleting
substances, asidentified under 42 U.S.C. 7671k, to the max-
imum extent practicable, as provided in 40 CFR
82.84(a)(1), except in the case of Class | substances being
used for specified essential uses, asidentified under 40 CFR
82.4(r).

23.804 Contract clauses.

Except for contracts to be performed outside the United
States, its possessions, and Puerto Rico, the contracting offi-
cer shall insert the clause at:

(a) 52.223-11, Ozone-Depleting Substances, in solicita-
tions and contracts for ozone-depleting substances or for
supplies that may contain or be manufactured with ozone-
depleting substances.

(b) 52.223-12, Refrigeration Equipment and Air
Conditioners, in solicitations and contracts for services
when the contract includes the maintenance, repair, or dis-
posal of any equipment or appliance using ozone-depleting
substances as a refrigerant, such as air conditioners, includ-
ing motor vehicles, refrigerators, chillers, or freezers.

Subpart 23.9—Toxic Chemical Release
Reporting

23.901 Purpose.

This subpart implements the requirements of Executive
Order (E.O.) 12969 of August 8, 1995, Federal Acquisition
and Community Right-To-Know. (See also EPA Notice,
“Guidance Implementing Executive Order 12969” (60 FR
50738, September 29, 1995).)

23902 General.

(@) The Emergency Planning and Community Right-to-
Know Act of 1986 (EPCRA) and the Pollution Prevention
Act of 1990 (PPA) established programs to protect public
health and the environment by providing the public with
important information on the toxic chemicals being released
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by manufacturing facilitiesinto the air, land, and water in its
communities.

(b) Under EPCRA section 313 (42 U.S.C. 11023), and
PPA section 6607 (42 U.S.C. 13106), the owner or operator
of certain manufacturing facilities is required to submit
annual reports on toxic chemical releases and waste man-
agement activities to the Environmental Protection Agency
(EPA) and the States.

23.903 Applicability.

(8 This subpart applies to all competitive contracts
expected to exceed $100,000 (including all options) and
competitive 8(a) contracts.

(b) This subpart does not apply to—

(1) Acquisitions of commercial items as defined in
Part 2; or

(2) Contractor facilities located outside the United
States. (The United States, as used in this subpart, includes
any State of the United States, the District of Columbia, the
Commonwealth of Puerto Rico, Guam, American Samoa,
the United States Virgin Idands, the Northern Mariana
Islands, and any other territory or possession over which the
United States has jurisdiction.)

23.904 Déefinition.

“Toxic chemicals’ means reportable chemicals currently
listed and added pursuant to EPCRA sections 313(c), (d)
and (e), except for those chemicals deleted by EPA using the
statutory criteria of EPCRA, sections 313(d) and ().

23.905 Palicy.

(a) It is the policy of the Government to purchase sup-
plies and services that have been produced with a minimum
adverse impact on community health and the environment.

(b) Federal agencies, to the greatest extent practicable,
shall contract with companies that report in a public manner
on toxic chemicals released to the environment.

23.906 Requirements.

(a) E.O. 12969 requiresthat solicitationsfor competitive
contracts expected to exceed $100,000 (including &l
options) include, to the maximum extent practicable, as an
award eligibility criterion, a certification by the offeror that,
if awarded a contract, either—

(1) Astheowner or operator of facilitiesto beusedin
the performance of the contract that are subject to Form R
filing and reporting requirements, the offeror will file, and
will continue to file throughout the life of the contract, for
such facilities, the Toxic Chemical Release Inventory Form
(Form R) as described in EPCRA sections 313(a) and (g)
and PPA section 6607; or
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(2) Fecilities to be used in the performance of the
contract are exempt from Form R filing and reporting
requirements because the facilities—

(i) Do not manufacture, process, or otherwise use
any toxic chemicals listed under section 313(c) of EPCRA,
42 U.S.C. 11023(c);

(if) Do not have 10 or more full-time employees as
specified in section 313(b)(1)(A) of EPCRA, 42 U.S.C.
11023(b)(1)(A);

(iii) Do not meet the reporting thresholds of toxic
chemicals established under section 313(f) of EPCRA, 42
U.S.C. 11023(f) (including the alternate thresholds at 40
CFR 372.27, provided an appropriate certification form has
been filed with EPA);

(iv) Do not fal within Standard Industrial
Classification Code (SIC) major groups 20 through 39 or
their corresponding North American Industry Classification
System (NAICS) sectors 31 through 33; or

(v) Arenot located within any State of the United
States, the District of Columbia, the Commonwealth of
Puerto Rico, Guam, American Samoa, the United States
Virgin Idands, the Northern Mariana Islands, or any other
territory or possession over which the United States has
jurisdiction.

(b) A determination that it is not practicable to include
the solicitation provision at 52.223-13, Certification of
Toxic Chemical Release Reporting, in asolicitation or class
of solicitations shall be approved by a procurement official
at alevel no lower than the head of the contracting activity.
Prior to making such a determination for a solicitation or
class of solicitations with an estimated value in excess of
$500,000 (including all options), the agency shall consult
with the Environmental Protection Agency, Director,
Environmental Assistance Division, Office of Pollution
Prevention and Toxic Substances (Mail Code 7408),
Washington, DC 20460.

(c) Award shall not be made to offerors who do not cer-
tify in accordance with paragraph (a) of this section when
the provision at 52.223-13, Certification of Toxic Chemical
Release Reporting, is included in the solicitation. If facili-
ties to be used by the offeror in the performance of the
contract are not subject to Form R filing and reporting
requirements and the offeror fails to check the appropriate
box(es) in 52.223-13, Certification of Toxic Chemical
Release Reporting, such failure shall be considered a minor
informality or irregularity.

(d) The contracting officer shall cooperate with EPA rep-
resentatives and provide such advice and assistance as may
be required to aid EPA in the performance of its responsi-
bilities under E.O. 129609.

(e) EPA, upon determining that a contractor is not filing
the necessary forms or is filing incomplete information,
may recommend to the head of the contracting activity that
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the contract be terminated for convenience. The head of the
contracting activity shall consider the EPA recommendation
and determine if termination or some other action is appro-
priate.

23.907 Solicitation provision and contract clause.

Except for acquisitions of commercia items as defined
in Part 2, the contracting officer shall—

(8 Insert the provision at 52.223-13, Certification of
Toxic Chemical Release Reporting, in al solicitations for
competitive contracts expected to exceed $100,000 (includ-
ing all options) and competitive 8(a) contracts, unlessit has
been determined in accordance with 23.906(b) that to do so
is not practicable; and

(b) When the solicitation contains the provision at
52.223-13, Certification of Toxic Chemical Release
Reporting, insert the clause at 52.223-14, Toxic Chemical
Release Reporting, in the resulting contract, if the contract
is expected to exceed $100,000 (including al options).

Subpart 23.10—Federal
Right-to-Know Laws and
Prevention Requirements

Compliance with
Pollution

23.1001 Purpose.

This subpart implements requirements of Executive
Order (E.O.) 12856 of August 3, 1993, Federal Compliance
with Right-To-Know Laws and Pollution Prevention
Requirements.

23.1002 Applicability.

The requirements of this subpart apply to facilities
owned or operated by a Federal agency except those facili-
ties located outside the several states of the United States,
the District of Columbia, and the Commonwealth of Puerto
Rico.

23.1003 Déefinition.
“Federal agency,” as used in this subpart, means an
executive agency (see 2.101).

23.1004 Requirements.

() E.O. 12856 requires Federal facilitiesto comply with
the provisions of the Emergency Planning and Community
Right-to-Know Act of 1986 (EPCRA)(42 U.S.C. 11001-
11050) and the Pollution Prevention Act of 1990 (PPA)(42
U.S.C. 13101-13109).

(b) Pursuant to Section 1-104 of E.O. 12856, and any
agency implementing procedures, every new contract that
provides for performance on a Federal facility shall require
the contractor to provide information necessary for the
Federal agency to comply with the emergency planning and
toxic release reporting requirements of EPCRA and PPA,
and other agency obligations under E.O. 12856.

23.1005 Contract clause.

The contracting officer shall insert the clause at 52.223-
5, Pollution Prevention and Right-to-Know Information, in
al solicitations and contracts that provide for performance,
in whole or in part, on a Federal facility.

* * *
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