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Community Purchase and Right of First Refusal Options 
 
1. General Right of First Refusal 
 
For communities with at least three percent of the initial PQS allocation in any BSAI crab fishery 
based on history in the community except for those communities that receive a direct allocation 
of any crab species (currently only Adak), allow CDQ groups or community groups representing 
qualified communities a first right of refusal to purchase processing shares that are based on 
history from the community which are being proposed to be sold for processing outside the 
boundaries of the community of original processing history in accordance with the provisions 
below. 
 
Entity Granted the Right of First Refusal 
 
The right of refusal shall be established by a contract entered into prior to the initial allocation of 
PQS which will contain all of the terms specified in paragraphs A through I below. The contract 
will be between the recipient of the initial allocation of the PQS and: 
 
1) the CDQ group in CDQ communities 
 
2) the entity identified by the community in non-CDQ communities. 
 
In non-CDQ communities, the community must designate the entity that will represent the 
community at least 90 days prior to the deadline for submission of applications for initial 
allocations of PQS. 
 
Contract Terms 
 
A. The right of first refusal will apply to sales of the following processing shares: 
 

1. PQS and  
2. IPQs, if more than 20 percent of a PQS holder’s community based IPQs (on a fishery by 

fishery basis) has been processed outside the community of origin by another company in 
3 of the preceding 5 years. 

 
B. Any right of first refusal must be on the same terms and conditions of the underlying 
agreement and will include all processing shares and other goods included in that agreement.  
 
C. Intra-company transfers within a region are exempt from this provision. To be exempt 
from the first right of refusal, IPQs must be used by the same company. In the event that a 
company uses IPQs outside of the community of origin for a period of 3 consecutive years the 
right of first refusal on those processing shares (the IPQs and the underlying PQS) shall lapse. 
With respect to those processing shares, the right of first refusal will not exist in any community 
thereafter. 
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D. Any sale of PQS for continued use in the community of origin will be exempt from the 
right of first refusal. A sale will be considered to be for use in the community of origin if the 
purchaser contracts with the community to: 
 

1. use at least 80 percent of the annual IPQ allocation in the community for 2 of the 
following 5 years (on a fishery by fishery basis), and  

2. grant the community a right of first refusal on the PQS subject to the same terms 
and conditions required of the processor receiving the initial allocation of the 
PQS. 

 
E. All terms of any right of first refusal and contract entered into related to the right of first 
refusal will be enforced through civil contract law. 
 
F. A community group or CDQ group can waive any right of first refusal. 
 
G. The right of first refusal will be exercised by the CDQ group or community group by 
providing the seller within 60 days of receipt of a copy of the contract for sale of the processing 
shares: 

1. notice of the intent to exercise and 
2. earnest money in the amount of 10 percent of the contract amount or $500,000 

whichever is less. 
 

The CDQ group or community group must perform all of the terms of the contract of sale within 
the longer of: 

1. 120 days of receipt of the contract or  
2. in the time specified in the contract. 

 
H. The right of first refusal applies only to the community within which the processing 
history was earned.  If the community of origin chooses not to exercise the right of first refusal on 
the sale of PQS that is not exempt under paragraph D, that PQS will no longer be subject to a 
right of first refusal. 
 
I. Any due diligence review conducted related to the exercise of a right of first refusal will 
be undertaken by a third party bound by a confidentiality agreement that protects any proprietary 
information from being released or made public. 
 
2. GOA First Right of Refusal 
 
For communities with at least three percent of the initial PQS allocation of any BSAI crab fishery 
based on history in the community that are in the area on the Gulf of Alaska north of 56º20’N 
latitude, groups representing qualified communities will have a first right of refusal to purchase 
processing quota shares which are being proposed to be transferred from unqualified communities 
in the identified Gulf of Alaska area.  
 
The entity granted the right of first refusal and terms and method of establishing the right of first 
refusal will the same as specified in the general right of first refusal. 
 
3. Community Purchase Option 
 
Allow for a community organization in those communities that have at least 3 percent of the 
initial PQS allocation of any BSAI crab fishery based on history in the community to be 
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exempted from the restriction for the 150 days of sea time requirement under 1.6 Transferability 
and Restrictions on Ownership of QS. 
 
4. Identification of Community Groups and Oversight 
 
For CDQ communities, CDQ groups would be the entity eligible to exercise any right of first 
refusal or purchase shares on behalf of the community.  Ownership and management of harvest 
and processing shares by CDQ groups will be subject to CDQ regulations. 
 
For non-CDQ communities, the entity eligible to exercise the right of first refusal or purchase 
shares on behalf of a community will be identified by the qualified city or borough, except if a 
qualified city is in a borough, in which case the qualified city and borough must agree on the 
entity. Ownership and management of harvest and processing shares by community entities in 
non-CDQ communities will be subject to rules established by the halibut and sablefish 
community purchase program. 
 
5. Right of First Refusal is Non-assignable. 
 
The community right of first refusal is not assignable by the community group granted the right. 
 
6. Fisheries Exempt from the Community Right of First Refusal. 
 
The bairdi, Western Aleutian brown king crab and Adak red king crab fisheries are exempt from 
the right of first refusal. 
 
 
Non-Binding Price Arbitration 
 
There will be a single annual fleet-wide arbitration to establish a non-binding formula under 
which a fraction of the weighted average first wholesale prices for the crab products from each 
fishery may be used to set an ex-vessel price.  The formula is to be based on the historical 
distribution of first wholesale revenues between fishermen and processors, taking into 
consideration the size of the harvest in each year. The formula shall also include identification of 
various factors such as product form, delivery time and delivery location. The non-binding 
arbitration shall be based upon the Standard for Arbitration set out in the February 2003 Council 
motion, Item 1 including a. through i (shown below). As a part of this process, the arbitrator will 
review all of the arbitration decisions for the previous season and select the highest arbitrated 
prices for a minimum of at least 7% of the market share of the PQS.  This provision allows for the 
aggregation of up to 3 arbitration findings that collectively equal a minimum of 7 percent of the 
PQS, to be considered for the highest price for purposes of this provision. If arbitration findings 
are aggregated with two or more entities, then the lesser of the arbitrated prices of the aggregated 
entities included to attain the 7 percent minimum market share of PQS shall be considered for 
purposes of developing the benchmark price. The arbitrator in the non-binding arbitration shall 
not be an arbitrator in the last best offer binding arbitration(s). This formula shall inform price 
negotiations between the parties, as well as the Last Best Offer arbitration in the event of failed 
price negotiations. 
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Processor Holdings of Harvest Shares (A/B Share Issue) 
 
Crab harvester QS held by IPQ processors and persons affiliated with IPQ processors will only 
generate class A annual IFQ, so long as such QS is held by the IPQ processor or processor 
affiliate. 
 
IPQ processors and affiliates will receive class A IFQ at the full poundage appropriate to their 
harvesters QS percentage. 
 
Independent (non-affiliated) harvesters will receive class B IFQ pro rata, such that the full class B 
QS percentage is allocated to them in the aggregate. 
 
“Affiliation” will be determined based on an annual affidavit submitted by each QS holder. A 
person will be considered affiliated, if an IPQ processor controls delivery of a QS holder’s IFQ. 
 
 
The Council also clarified that the A/B share component of QS will be linked for purposes of 
transfers. 
 
From the February 2003 Council motion: 
 
1. The Standard for Arbitration 
 

The primary role of the arbitrator shall be to establish a price that preserves the historical division 
of revenues in the fisheries while considering relevant factors including the following: 

a. Current ex vessel prices (including prices for Class A, Class B, and 
Class C shares recognizing the different nature of the different share 
classes) 

b. Consumer and wholesale product prices for the processing sector and 
the participants in the arbitration (recognizing the impact of sales to 
affiliates on wholesale pricing) 

c. Innovations and developments of the different sectors and the 
participants in the arbitration (including new product forms) 

d. Efficiency and productivity of the different sectors (recognizing the 
limitations on efficiency and productivity arising out of the 
management program structure) 

e. Quality (including quality standards of markets served by the fishery 
and recognizing the influence of harvest strategies on the quality of 
landings) 

f. The interest of maintaining financially healthy and stable harvesting 
and processing sectors 

g. Safety 
h. Timing and location of deliveries 
i. Reasonable underages to avoid penalties for overharvesting quota 

and reasonable deadloss 
 


