PART 52—SOLICITATION PROVISIONS AND CONTRACT CLAUSES 52.232-5

52.232-1 Payments. PAYMENTS UNDER PERSONAL SERVICES CONTRACTS
As prescribed in 32.111(a)(1), insert the following (APr 1984)

clause, appropriately modified with respect to payment due

date in accordance with agency regulations, in solicitations

and contracts when a fixed-price supply contract, a fixed-

price service contract,

The Government shall pay the Contractor for the services
performed by the Contractor, as set forth in the Schedule of
this contract, at the rates prescribed, upon the submission by
or a contract for nonregulated e contractor of proper invoices or time statements to the

communication services is contemplated: office or officer designated and at the time provided for in
PAYMENTS (APRI9S4) this contract. The Government shall also pay the
Contractor—

The Government shall pay the Contractor, upon the sub- () A per diem rate in lieu of subsistence for each day the
mission of proper invoices or vouchers, the prices stipulatedContractor is in a travel status away from home or regular
in this contract for supplies delivered and accepted or serPlace of employment in accordance with Federal Travel

vices rendered and accepted, less any deductions providefegulations (fu CFR 101-7) as authorized in appropriate
in this contract. Unless otherwise specified in this contract, Travel Orders; and . . . .
. o (b) Any other transportation expenses if provided for in
payment shall be made on partial deliveries accepted by th?he Schedule
Government if— '
(a) The amount due on the deliveries warrants it; or (End of clause)
(b) The Contractor requests it and the amount due on the

deliveries is at least $1,000 or 50 percent of the total con-52 2324 Payments under Transportation Contracts
tract price. and Transportation-Related Services Contracts.

As prescribed in 32.111(a)(4), insert the following
clause, appropriately modified with respect to payment due
dates in accordance with agency regulations, in solicitations
52.232-2 Payments under Fixed-Price Research and and contracts for transportation or transportation-related

Development Contracts. services:

As prescribed in 32.111(a)(2), insert the following
clause, as appropriately modified with respect to payment
due dates in accordance with agency regulations, in solici-
tations and contracts when a fixed-price research and
development contract is contemplated: The Government shall pay the Contractor upon the sub-

mission of properly certified invoices or vouchers, the

PAYMENTS UNDER FIXED-PRICE RESEARCH AND amount due for services rendered and accepted, less deduc-
DEVELOPMENT CONTRACTS (APR 1984) tions, if any, as herein provided.

(End of clause)

PAYMENTS UNDER TRANSPORTATION CONTRACTS AND
TRANSPORTATION-RELATED SERVICES CONTRACTS
(Apr 1984)

The Government shall pay the Contractor, upon submis- (End of clause)
sion of proper invoices or vouchers, the prices stipulated in
this contract for work delivered or rendered and accepted,5» 530.5 Payments under Fixed-Price Construction
less any deductions provided in this contract. Unless other- cgntracts.
wise specified, payment shall be made upon acceptance of As prescribed in 32.111(a)(5), insert the following
any portion of the work delivered or rendered for which a clause:

price is separately stated in the contract.
PAYMENTS UNDER FIXED-PRICE CONSTRUCTION CONTRACTS

(End of clause) (May 1997)

. (a) Payment of price The Government shall pay the
52.232-3 Payments under Personal Services Contracts.  contractor the contract price as provided in this contract.

As prescribed in 32.111(a)(3), insert the following  (b) Progress paymentsThe Government shall make
clause, appropriately modified with respect to payment dueprogress payments monthly as the work proceeds, or at
dates in accordance with agency regulations, in solicitationsmore frequent intervals as determined by the Contracting
and contracts for personal services: Officer, on estimates of work accomplished which meets the
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standards of quality established under the contract, as (d)Refund of unearned amount the Contractor, after

approved by the Contracting Officer.

making a certified request for progress payments, discovers

(1) The Contractor’s request for progress paymentsthat a portion or all of such request constitutes a payment for

shall include the following substantiation:

performance by the Contractor that fails to conform to the

(i) An itemization of the amounts requested, specifications, terms, and conditions of this contract (here-
related to the various elements of work required by the con-inafter referred to as the “unearned amount”), the

tract covered by the payment requested.

(ii) A listing of the amount included for work per-

formed by each subcontractor under the contract.

(iii) A listing of the total amount of each subcon-

tract under the contract.

(iv) A listing of the amounts previously paid to

each such subcontractor under the contract.

Contractor shall—

(1) Notify the Contracting Officer of such perfor-
mance deficiency; and

(2) Be obligated to pay the Government an amount
(computed by the Contracting Officer in the manner pro-
vided in paragraph (j) of this clause) equal to interest on the
unearned amount from the 8th day after the date of receipt

(v) Additional supporting data in a form and detail of the unearned amount until—

required by the Contracting Officer.

() The date the Contractor notifies the Contracting

(2) In the preparation of estimates, the Contracting Officer that the performance deficiency has been corrected; or

Officer may authorize material delivered on the site and

(ii) The date the Contractor reduces the amount of

preparatory work done to be taken into consideration. any subsequent certified request for progress payments by
Material delivered to the Contractor at locations other than an amount equal to the unearned amount.

the site also may be taken into consideration if—

(e) Retainage If the Contracting Officer finds that satis-

(i) Consideration is specifically authorized by this factory progress was achieved during any period for which

contract; and

a progress payment is to be made, the Contracting Officer

(if) The Contractor furnishes satisfactory evidence shall authorize payment to be made in full. However, if sat-
that it has acquired title to such material and that the mate4sfactory progress has not been made, the Contracting

rial will be used to perform this contract.

(c) Contractor certification Along with each request for

Officer may retain a maximum of 10 percent of the amount
of the payment until satisfactory progress is achieved. When

progress payments, the Contractor shall furnish the follow- the work is substantially complete, the Contracting Officer
ing certification, or payment shall not be made: (However, may retain from previously withheld funds and future
if the Contractor elects to delete paragraph (c)(4) from theprogress payments that amount the Contracting Officer con-

certification, the certification is still acceptable.)

I hereby certify, to the best of my knowledge and belief,
that—

(1) The amounts requested are only for performance in
accordance with the specifications, terms, and conditions of
the contract;

(2) Payments to subcontractors and suppliers have been
made from previous payments received under the contract,
and timely payments will be made from the proceeds of the
payment covered by this certification, in accordance with
subcontract agreements and the requirements of chapter 39
of Title 31, United States Code;

(3) This request for progress payments does not include
any amounts which the prime contractor intends to withhold
or retain from a subcontractor or supplier in accordance
with the terms and conditions of the subcontract; and

(4) This certification is not to be construed as final
acceptance of a subcontractor’s performance.

(Name)

(Title)

(Date)
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siders adequate for protection of the Government and shall
release to the Contractor all the remaining withheld funds.
Also, on completion and acceptance of each separate build-
ing, public work, or other division of the contract, for which
the price is stated separately in the contract, payment shall
be made for the completed work without retention of a per-
centage.

(f) Title, liability, and reservation of rightsAll material
and work covered by progress payments made shall, at the
time of payment, become the sole property of the
Government, but this shall not be construed as—

(1) Relieving the Contractor from the sole responsi-
bility for all material and work upon which payments have
been made or the restoration of any damaged work; or

(2) Waiving the right of the Government to require the
fulfillment of all of the terms of the contract.

(g) Reimbursement for bond premiums making these
progress payments, the Government shall, upon request,
reimburse the Contractor for the amount of premiums paid
for performance and payment bonds (including coinsurance
and reinsurance agreements, when applicable) after the
Contractor has furnished evidence of full payment to the
surety. The retainage provisions in paragraph (e) of this
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clause shall not apply to that portion of progress paymentsities as set forth in the clause entitled “Rates, Charges and
attributable to bond premiums. Services.”

(h) Final payment The Government shall pay the
amount due the Contractor under this contract after—

(1) Completion and acceptance of all work;

(2) Presentation of a properly executed voucher; and 52.232-7 Payments under Time-and-Materials and

(3) Presentation of release of all claims against the Labor-Hour Contracts.
Government arising by virtue of this contract, other than  As prescribed in 32.111(b), insert the following clause:
claims, in stated amounts, that the Contractor has specifi-
cally excepted from the operation of the release. A release
may also be required of the assignee if the Contractor’s
claim to amounts payable under this contract has been The Government shall pay the Contractor as follows
assigned under the Assignment of Claims Act of 1940 upon the submission of invoices or vouchers approved by
(31 U.S.C. 3727 and 41 U.S.C. 15). the Contracting Officer:

(i) Limitation because of undefinitized work (a) Hourly rate (1) The amounts shall be computed by
Notwithstanding any provision of this contract, progress multiplying the appropriate hourly rates prescribed in the
payments shall not exceed 80 percent on work accom-Schedule by the number of direct labor hours performed.
plished on undefinitized contract actions. A “contract The rates shall include wages, indirect costs, general and
action” is any action resulting in a contract, as defined in administrative expense, and profit. Fractional parts of an
FAR Subpart 2.1, including contract modifications for addi- hour shall be payable on a prorated basis. Vouchers may be
tional supplies or services, but not including contract submitted once each month (or at more frequent intervals, if
modifications that are within the scope and under the termsapproved by the Contracting Officer), to the Contracting
of the contract, such as contract modifications issued pur-Officer or designee. The Contractor shall substantiate
suant to the Changes Clause, or funding and otherVOUCherS by evidence of actual payment and by individual

(End of clause)

PAYMENTS UNDER TIME-AND-MATERIALS AND LABOR-HOUR
CoNTRACTS (FEB 1997)

administrative changes. daily job timecards, or other substantiation approved by the

(j) Interest computation on unearned amourits accor- Contracting Officer. Promptly after receipt of each substan-
dance with 31 U.S.C. 3903(c)(1), the amount payable undertiated voucher, the Government shall, except as otherwise
subparagraph (d)(2) of this clause shall be— provided in this contract, and subject to the terms of (e) of

tthis section, pay the voucher as approved by the Contracting
fficer.

(2) Unless otherwise prescribed in the Schedule, the
Contracting Officer shall withhold 5 percent of the amounts
due under this paragraph (a), but the total amount withheld
shall not exceed $50,000. The amounts withheld shall be
retained until the execution and delivery of a release by the
(End of clause) Contractor as provided in paragraph (f) of this section.

(3) Unless the Schedule prescribes otherwise, the
hourly rates in the Schedule shall not be varied by virtue of
the Contractor having performed work on an overtime basis.
If no overtime rates are provided in the Schedule and over-
time work is approved in advance by the Contracting
Officer, overtime rates shall be negotiated. Failure to agree
upon these overtime rates shall be treated as a dispute under
the Disputes clause of this contract. If the Schedule provides
rates for overtime, the premium portion of those rates will

PAYMENT UNDER COMMUNICATION SERVICE CONTRACTS be reimbursable only to the extent the overtime is approved

WITH COMMON CARRIERS (APR 1984) by the Contracting Officer.
(b) Materials and subcontracts(1) Allowable costs of

The Government shall pay the Contractor, in arrears, direct materials shall be determined by the Contracting
upon submission of invoices for services and facilities fur- Officer in accordance with Subpart 31.2 of the Federal
nished in accordance with the terms of CSAs issued underAcquisition Regulation (FAR) in effect on the date of this
this contract, the rates and charges for the services and facileontract. Reasonable and allocable material handling costs

(1) Computed at the rate of average bond equivalen
rates of 91-day Treasury bills auctioned at the most recen®
auction of such bills prior to the date the Contractor receives
the unearned amount; and

(2) Deducted from the next available payment to the
Contractor.

52.232-6 Payment under Communication Service

Contracts with Common Carriers.

As prescribed in 32.111(a)(6), insert the following
clause, appropriately modified with respect to payment due
dates in accordance with agency regulations, in solicitations
and contracts for regulated communication services by
common carriers:
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may be included in the charge for material to the extent theythe next succeeding 30 days, if added to all other payments
are clearly excluded from the hourly rate. Material handling and costs previously accrued, will exceed 85 percent of the
costs are comprised of indirect costs, including, when ceiling price in the Schedule, the Contractor shall notify the
appropriate, general and administrative expense allocated t@ontracting Officer giving a revised estimate of the total
direct materials in accordance with the Contractor’s usualprice to the Government for performing this contract with
accounting practices consistent with Subpart 31.2 of thesupporting reasons and documentation. If at any time during
FAR. The Contractor shall be reimbursed for items and ser-performing this contract, the Contractor has reason to
vices purchased directly for the contract only when cash,believe that the total price to the Government for perform-
checks, or other forms of actual payment have been madeng this contract will be substantially greater or less than the
for such purchased items or services. Direct materials, aghen stated ceiling price, the Contractor shall so notify the
used in this clause, are those materials which enter directlyContracting Officer, giving a revised estimate of the total
into the end product, or which are used or consumedprice for performing this contract, with supporting reasons
directly in connection with the furnishing of the end prod- and documentation. If at any time during performing this
uct. contract, the Government has reason to believe that the
(2) The cost of subcontracts that are authorized underwork to be required in performing this contract will be sub-
the subcontracts clause of this contract shall be reim-stantially greater or less than the stated ceiling price, the
bursable costs under this clausmvided that the costs are  Contracting Officer will so advise the Contractor, giving the
consistent with subparagraph (b)(3) of this section. then revised estimate of the total amount of effort to be
Reimbursable costs in connection with subcontracts shall beequired under the contract.
limited to the amounts paid to the subcontractor for items  (d) Ceiling price The Government shall not be obligated
and services purchased directly for the contract only whento pay the Contractor any amount in excess of the ceiling
cash, checks, or other form of payment has been made foprice in the Schedule, and the Contractor shall not be oblig-
such purchased items or services; however, this requiremenated to continue performance if to do so would exceed the
shall not apply to a Contractor that is a small business con-ceiling price set forth in the Schedule, unless and until the
cern. Reimbursable costs shall not include any costs arisingContracting Officer shall have notified the Contractor in
from the letting, administration or supervision of perfor- writing that the ceiling price has been increased and shall
mance of the subcontract, if the costs are included in thehave specified in the notice a revised ceiling that shall con-
hourly rates payable under (a)(1) of this section. stitute the ceiling price for performance under this contract.
(3) To the extent able, the Contractor shall— When and to the extent that the ceiling price set forth in the
(i) Obtain materials at the most advantageous Schedule has been increased, any hours expended and mate-
prices available with due regard to securing prompt deliveryrial costs incurred by the Contractor in excess of the ceiling
of satisfactory materials; and price before the increase shall be allowable to the same
(i) Take all cash and trade discounts, rebates, extent as if the hours expended and material costs had been
allowances, credits, salvage, commissions, and other beneincurred after the increase in the ceiling price.
fits. When unable to take advantage of the benefits, the (e) Audit At any time before final payment under this
Contractor shall promptly notify the Contracting Officer contract the Contracting Officer may request audit of the
and give the reasons. Credit shall be given to theinvoices or vouchers and substantiating material. Each pay-
Government for cash and trade discounts, rebatesment previously made shall be subject to reduction to the
allowances, credits, salvage, the value of any appreciableextent of amounts, on preceding invoices or vouchers, that
scrap, commissions, and other amounts that have accrued tare found by the Contracting Officer not to have been prop-
the benefit of the Contractor, or would have accrued excepterly payable and shall also be subject to reduction for
for the fault or neglect of the Contractor. The benefits lost overpayments or to increase for underpayments. Upon
without fault or neglect on the part of the Contractor, or lost receipt and approval of the voucher or invoice designated
through fault of the Government, shall not be deducted fromby the Contractor as the “completion voucher” or “comple-
gross costs. tion invoice” and substantiating material, and upon
(c) Total cost It is estimated that the total cost to the compliance by the Contractor with all terms of this contract
Government for the performance of this contract shall not (including, without limitation, terms relating to patents and
exceed the ceiling price set forth in the Schedule and thethe terms of (f) and (g) of this section), the Government
Contractor agrees to use its best efforts to perform the workshall promptly pay any balance due the Contractor. The
specified in the Schedule and all obligations under this con-completion invoice or voucher, and substantiating material,
tract within such ceiling price. If at any time the Contractor shall be submitted by the Contractor as promptly as practi-
has reason to believe that the hourly rate payments andable following completion of the work under this contract,
material costs that will accrue in performing this contract in but in no event later than 1 year (or such longer period as the
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Contracting Officer may approve in writing) from the date business by the Contractor, the price to be paid for such
of completion. material, notwithstanding (b)(1) above, shall be on the basis
(f) Assignment The Contractor, and each assignee under of an established catalog or list price, in effect when the
an assignment entered into under this contract and in effect Material is furnished, less all applicable discounts to the
at the time of final payment under this contract, shall exe- .Govemmemprov'ded that 'f' no event shall .SUCh price be
cute and deliver, at the time of and as a condition precedent in excess of the Comra(?tor s.sal.es price 1o its most favored
- . . . customer for the same item in like quantity, or the current
to final payment under this contract, a release discharging 4 r«et price, whichever is lower.
the Government, its officers, agents, and employees of and
from all liabilities, obligations, and claims arising out of or Alternate Il (Jan 198p If a labor-hour contract is con-
under this contract, subject only to the following excep- templated, and if no specific reimbursement for materials
tions: furnished is intended, the Contracting Officer may add the
(1) Specified claims in stated amounts, or in estimated following paragraph (h) to the basic clause:
amounts if the amounts are not susceptible of exact state- (h) The terms of this clause that govern reimbursement
ment by the Contractor. for materials furnished are considered to have been deleted.
(2) Claims, together with reasonable incidental
expenses, based upon the liabilities of the Contractor to
third parties arising out of performing this contract, that are
not known to the Contractor on the date of the execution of
the release, and of which the Contractor gives notice in writ-
ing to the Contracting Officer not more than 6 years after DISCOUNTS FOR PROMPT PAYMENT (MAY 1997)
the date of the release or the date of any notice to the
Contractor that the Government is prepared to make final (&) Discounts for prompt payment will not be considered
payment' whichever is earlier. in the evaluation of offers. However, any offered discount
(3) Claims for reimbursement of costs (other than will form a part of the award, and will be taken if payment
expenses of the Contractor by reason of its indemnificationis made within the discount period indicated in the offer by
of the Government against patent liability), including rea- the offeror. As an alternative to offering a prompt payment
sonable incidental expenses, incurred by the Contractordiscount in conjunction with the offer, offerors awarded
under the terms of this contract relating to patents. contracts may include prompt payment discounts on indi-
(g) Refunds The Contractor agrees that any refunds, Vidual invoices.
rebates, or credits (including any related interest) accruing (P) In connection with any discount offered for prompt
to or received by the Contractor or any assignee, that arisd@@yment, time shall be computed from the date of the
under the materials portion of this contract and for which invoice. If the Contractor has not placed a date on the
the Contractor has received reimbursement, shall be paid byvoice, the due date shall be calculated from the date the
the Contractor to the Government. The Contractor and eaci{l€signated billing office receives a proper invoice, provided
assignee, under an assignment entered into under this corf® @gency annotates such invoice with the date of receipt at
tract and in effect at the time of final payment under this the time of receipt. For the purpose of computing the dis-
contract, shall execute and deliver, at the time of and as £0unt earmed, payment shall be considered to have been
condition precedent to final payment under this contract, anMade on the date that appears on the payment check or, for
assignment to the Government of such refunds, rebates, of"? €lectronic funds transfer, the specified payment date.

credits (including any interest) in form and substance satis-"Vhen the discount date falls on a Saturday, Sunday, or legal
factory to the Contracting Officer. holiday when Federal Government offices are closed and

Government business is not expected to be conducted, pay-
(End of clause) ment may be made on the following business day.

52.232-8 Discounts for Prompt Payment.
As prescribed in 32.111(c)(1), insert the following
clause:

Alternate | (Apr 198% If the nature of the work to be (End of clause)
performed requires the contractor to furnish material that is
regularly sold to the general public in the normal course of 52,.232-9 Limitation on Withholding of Payments.
business by the contractor, and the price is under the limita- As prescribed in 32.111(c)(2), insert a clause substan-
tions prescribed in 16.601(b)(3), add the following tially as follows, appropriately modified with respect to
subparagraph (4) to paragraph (b) of the basic clause: payment due dates in accordance with agency regulations,
(b)(4) If the nature of the work to be performed in solicitations and contracts when a supply contract, ser-
requires the Contractor to furnish material which is regu- ~ Vice contract, time-and-materials contract, labor-hour
larly sold to the general public in the normal course of contract, or research and development contract is contem-
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plated that includes two or more terms authorizing the tem-retained percentages relating to this portion of the work.
porary withholding of amounts otherwise payable to the Upon satisfactory completion and final acceptance of the
contractor for supplies delivered or services performed: construction work, the Contractor shall be paid any unpaid
balance of money due under this contract.

(d) Before final payment under the contract, or before
tsettlement upon termination of the contract, and as a condi-

authorizes the temporary withholding of amounts otherwise 0N Precedent thereto, the Contractor shall execute and
payable to the Contractor for supplies delivered or servicesd€liver to the Contracting Officer a release of all claims

performed, the total of the amounts withheld at any one time292inst the Government arising under or by virtue of this
shall not exceed the greatest amount that may be withhelfontract, other than any claims that are specifically excepted

LIMITATION ON WITHHOLDING OF PAYMENTS (APR 1984)

If more than one clause or Schedule term of this contrac

under any one clause or Schedule term at that {ime: by the Contract_or from the operation of the release in
vided that this limitation shall not apply to— amounts stated in the release. o
(a) Withholdings pursuant to any clause relating to wages (&) Notwithstanding any other provision in this contract,
or hours of employees: and specifically paragraph (b) of this clause, progress pay-
(b) Withholdings not specifically provided for by this mentg ghall not exceed 80_ percent on work acclomplllshed on
contract: undefinitized contract actions. A “contract action” is any
(c) The recovery of overpayments; and .action. resulting in a con.tract_, as defined |n FAR Subp_art 2.1,
(d) Any other withholding for which the Contracting |nclu_d|ng contract_modlf_lcatlons for addlt!o_nal_ supplies or
Officer determines that this limitation is inappropriate. services, but not including contract modifications that are
within the scope and under the terms of the contract, such as
(End of clause) contract modifications issued pursuant to the Changes

clause, or funding and other administrative changes.

52.232-10 Payments under Fixed-Price Architect- (End of clause)
Engineer Contracts.
As prescribed in 32.111(d)(1), insert the following

clause: 52.232-11 Extras.
As prescribed in 32.111(d)(2), insert the following
PAYMENTS UNDER FIXED-PRICE ARCHITECT-ENGINEER clause, appropriately modified with respect to payment due
CONTRACTS (AUG 1987) dates in accordance with agency regulations, in solicitations

and contracts when a fixed-price supply contract, fixed-
price service contract, or transportation contract is
contemplated:

(a) Estimates shall be made monthly of the amount and
value of the work and services performed by the Contractor
under this contract which meet the standards of quality

established under this contract. The estimates shall be pre- EXTRAS (APR 1984)
pared by the Contractor and accompanied by any supporting . . ) )
data required by the Contracting Officer. Except as otherwise provided in this contract, no pay-

(b) Upon approval of the estimate by the Contracting ment for extras shall be made unless such extras and the
Officer, payment upon properly executed vouchers shall bePrice therefor have been authorized in writing by the
made to the Contractor, as soon as practicable, of 90 percerfrontracting Officer.
of the approved amount, less all previous paymemnts; (End of clause)
vided that payment may be made in full during any months
in which the Contracting Officer determines that perfor-
mance has been satisfactory. Also, whenever the®2-232-12 Advance Payments. . _
Contracting Officer determines that the work is substan- AS prescribed in 32.412(a), insert the following clause in

tially complete and that the amount retained is in excess ofsolicitations and contracts under which the Government will
the amount adequate for the protection of the GovernmentProvide advance payments, except as provided in 32.412(b):

the Contracting Officer may release the excess amount to
the Contractor.

(c) Upon satisfactory completion by the Contractor and  (a) Requirements for paymenAdvance payments will
acceptance by the Contracting Officer of the work done by be made under this contract (1) upon submission of properly
the Contractor under the “Statement of Architect-Engineer certified invoices or vouchers by the Contractor, and
Services”, the Contractor will be paid the unpaid balance approval by the administering office, insért the
of any money due for work under the statement, including name of the office designated under agency procedlanes

ADVANCE PAYMENTS (APR 1984)
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(2) under a letter of credit. The amount of the invoice or exceed the amount due, the excess amount shall be paid to
voucher submitted plus all advance payments previouslythe Government on demand. For purposes of this paragraph,
approved shall not exceed $ . If a letter of credit isthe contract price shall be considered to be the stated con-
used, the Contractor shall withdraw cash only when neededract price of $ , less any subsequent price reductions
for disbursements acceptable under this contract and reportinder the contract, plus (1) any price increases resulting
cash disbursements and balances as required by the admifirom any terms of this contract for price redetermination or
istering office. The Contractor shall apply terms similar to escalation, and (2) any other price increases that do not, in
this clause to any advance payments to subcontractors. the aggregate, exceed $ insg¢rt an amount not higher

(b) Special bank accountJntil (1) the Contractor has than 10 percent of the stated contract amount inserted in
liquidated all advance payments made under the contracthis paragraph. Any payments withheld under this para-
and related interest charges and (2) the administering officegraph shall be applied to reduce the unliquidated advance
has approved in writing the release of any funds due andpayments. If full liquidation has been made, payments
payable to the Contractor, all advance payments and otheunder the contract shall resume.
payments under this contract shall be made by check (f) Interest (1) The Contractor shall pay interest to the
payable to the Contractor marked for deposit only in the Government on the daily unliquidated advance payments at
Contractor’s special bank account with the insejrt the daily rate specified in subparagraph (f)(3) below.
the name of the bahiNone of the funds in the special bank Interest shall be computed at the end of each calendar month
account shall be mingled with other funds of the Contractor. for the actual number of days involved. For the purpose of
Withdrawals from the special bank account may be madecomputing the interest charge—
only by check of the Contractor countersigned by the () Advance payments shall be considered as
Contracting Officer or a Government countersigning agent increasing the unliquidated balance as of the date of the
designated in writing by the Contracting Officer. advance payment check;

(c) Use of fundsThe Contractor may withdraw funds (i) Repayments by Contractor check shall be con-
from the special bank account only to pay for properly allo- sidered as decreasing the unliquidated balance as of the date
cable, allowable, and reasonable costs for direct materialspn which the check is received by the Government author-
direct labor, and indirect costs. Other withdrawals require ity designated by the Contracting Officer; and
approval in writing by the administering office. (iii) Liquidations by deductions from Government
Determinations of whether costs are properly allocable, payments to the Contractor shall be considered as decreas-
allowable, and reasonable shall be in accordance with gening the unliquidated balance as of the date of the check for
erally accepted accounting principles, subject to any the reduced payment.
applicable subparts of Part 31 of the Federal Acquisition (2) Interest charges resulting from the monthly com-
Regulation. putation shall be deducted from payments, other than

(d) Repayment to the GovernmeAt any time, the advance payments, due the Contractor. If the accrued inter-
Contractor may repay all or any part of the funds advancedest exceeds the payment due, any excess interest shall be
by the Government. Whenever requested in writing to do socarried forward and deducted from subsequent payments.
by the administering office, the Contractor shall repay to the Interest carried forward shall not be compounded. Interest
Government any part of unliquidated advance paymentson advance payments shall cease to accrue upon satisfactory
considered by the administering office to exceed the completion or termination of the contract for the conve-
Contractor’s current requirements or the amount specifiednience of the Government. The Contractor shall charge
in paragraph (a) above. If the Contractor fails to repay theinterest on advance payments to subcontractors in the man-
amount requested by the administering office, all or any partner described above and credit the interest to the
of the unliquidated advance payments may be withdrawnGovernment. Interest need not be charged on advance pay-
from the special bank account by check signed by only thements to nonprofit educational or research subcontractors
countersigning agent and applied to reduction of the unlig-for experimental, developmental, or research work.
uidated advance payments under this contract. (3) If interest is required under the contract, the

(e) Maximum payment When the sum of all unliqui- Contracting Officer shall determine a daily interest rate
dated advance payments, unpaid interest charges, and othéased on the higher of (i) the published prime rate of the
payments exceed percent of the contract price, théanking institution (depository) in which the special bank
Government shall withhold further payments to the account is established or (ii) the rate established by the
Contractor. On completion or termination of the contract, Secretary of the Treasury under Pub. L. 92-41 (50 U.S.C.
the Government shall deduct from the amount due to theApp. 1215(b)(2)). The Contracting Officer shall revise the
Contractor all unliquidated advance payments and all inter-daily interest rate during the contract period in keeping with
est charges payable. If previous payments to the Contractoany changes in the cited interest rates.
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(4) If the full amount of interest charged under this (4) If, under the termination clause, the Contracting
paragraph has not been paid by deduction or otherwise upo®fficer authorizes the Contractor to sell or retain termina-
completion or termination of this contract, the Contractor tion inventory, the approval shall constitute a release of the
shall pay the remaining interest to the Government onGovernment’s lien to the extent that—

demand. (i) The termination inventory is sold or retained;
(g9) Bank agreement. Before an advance payment is and
made under this contract, the Contractor shall transmit to (i) The sale proceeds or retention credits are

the administering office, in the form prescribed by the applied to reduce any outstanding advance payments.
administering office, an agreement in triplicate from the () Insurance The Contractor represents and warrants
bank in which the special bank account is established,that it maintains with responsible insurance carriers (1)
clearly setting forth the special character of the account andnsurance on plant and equipment against fire and other haz-
the responsibilities of the bank under the account. If possi-ards, to the extent that similar properties are usually insured
ble, the Contractor shall select a bank that is a member banRY others operating plants and properties of similar charac-
of the Federal Reserve System or is an “insured” bank!er in the same general locality; (2) adequate insurance
within the meaning the Federal Deposit Insurance against liability on account_ of damage to persons or prop-
Corporation Act (12 U.S.C. 1811). erty; and (3) adeq_uate insurance under all applicable
(h) Lien on special bank accounThe Government shall workers’ compensation laws. The Contractor agrees that,

have a lien upon any balance in the special bank accountntil work under this contract has been completed and_all_
paramount to all other liens. The Government lien shall 2dvance payments made under the contract have been liqui-

secure the repayment of any advance payments made und&atEd* it will maintain this insurance; maintain adequate
this contract and any related interest charges insurance on any materials, parts, assemblies, subassem-

(i) Lien on property under contradfl) All advance pay- bllesl,l, SUE?I'?S’tﬁqumtem’t an% oth:_r ptrct)p?rr]ty gcqwred fo:
ments under this contract, together with interest chargesOr alocable fo this contract and subject to the t>overnmen

shall be secured, when made, by a lien in favor of the1|en under paragraph (i) of this clause; and furnish any cer-

. . tificates with respect to its insurance that the administering
Government, paramount to all other liens, on the supplies or

other things covered by this contract and on material andOfflce may require.

other property acquired for or allocated to the performance (k) Default (1) I any of the following events occurs, the
property acq P Government may, by written notice to the Contractor, with-

O.f :h|s cfontrac';,hexct:ept o tfh t(arlgxten'[tthzatt the ?hover_nmen; t;lyhold further withdrawals from the special bank account and
virtue of any other terms of this contract, or otherwise, shall ¢ .- payments on this contract:

have valid title to the supplies, materials, or other property (i) Termination of this contract for a fault of the
as against other creditors of the Contractor. Contractor

(2) The Contractor shall identify, by marking or seg- (i) A finding by the administering office that the
regation, all property that is subject to a lien in favor of the Contractor has failed to—
Government by virtue of any terms of this contract in such (A) Observe any of the conditions of the
a way as to indicate that it is subject to a lien and that it has, 4y ance payment terms;

been acquired for or allocated to performing this contract. (B) Comply with any material term of this con-
If, for any reason, the supplies, materials, or other property; 5.t
are not identified by marking or segregation, the (C) Make progress or maintain a financial con-
Government shall be considered to have a lien to the extengjition adequate for performance of this contract;
of the Government’s interest under this contract on any (D) Limit inventory allocated to this contract to
mass of property with which the supplies, materials, or reasonable requirements; or
other property are commingled. The Contractor shall main- (E) Avoid delinquency in payment of taxes or of
tain adequate accounting control over the property on itsthe costs of performing this contract in the ordinary course
books and records. of business.

(3) If, at any time during the progress of the work on (i) The appointment of a trustee, receiver, or lig-

the contract, it becomes necessary to deliver to a third peruidator for all or a substantial part of the Contractor’s
son any items or materials on which the Government has groperty, or the institution of proceedings by or against the
lien, the Contractor shall notify the third person of the lien Contractor for bankruptcy, reorganization, arrangement, or
and shall obtain from the third person a receipt in duplicate liquidation.

acknowledging the existence of the lien. The Contractor (iv) The service of any writ of attachment, levy of
shall provide a copy of each receipt to the Contracting execution, or commencement of garnishment proceedings
Officer. concerning the special bank account.
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(v) The commission of an act of bankruptcy. the administering office fairly reflect the financial condition
(2) If any of the events described in subparagraph (1) of the Contractor at the date shown or the period covered,
above continue for 30 days after the written notice to the and there has been no subsequent materially adverse change
Contractor, the Government may take any of the following in the financial condition of the Contractor.
additional actions: (2) No litigation or proceedings are presently pending

(i) Withdraw by checks payable to the Treasurer of or threatened against the Contractor, except as shown in the
the United States, signed only by the countersigning agencyfinancial statements.
all or any part of the balance in the special bank account and (3) The Contractor has disclosed all contingent liabili-
apply the amounts to reduce outstanding advance paymentges, except for liability resulting from the renegotiation of
and any other claims of the Government against thedefense production contracts, in the financial statements fur-
Contractor. nished to the administering office.

(if) Charge interest, in the manner prescribed in (4) None of the terms in this clause conflict with the
paragraph (f) above, on outstanding advance payments duraythority under which the Contractor is doing business or
ing the period of any event described in subparagraph (k)(1)th the provision of any existing indenture or agreement of
above. _ _ the Contractor.

(i) Demand immediate repayment by the (5) The Contractor has the power to enter into this
Contractor of the unliquidated balance of advance pay-.ontract and accept advance payments, and has taken all
ments. _ _ _ necessary action to authorize the acceptance under the terms

(iv) Take possession of and, with or without adver- ¢ .« contract.

tisement, sell at. public or private sale all or any part of th.e (6) The assets of the Contractor are not subject to any
property on which the Government has a lien under this ;o\ o ‘encumbrance of any character except for current

contract and, after deducting any expenses incident to thqaxes not delinquent, and except as shown in the financial
sale, apply the net proceeds of the sale to reduce the unlig-

idated bal f ad ¢ ther G statements furnished by the Contractor. There is no current

uldated balance of advance payments or other Ovemmenéssignment of claims under any contract affected by these
claims against the Contractor. d -

(3) The Government may take any of the actions advance payment Provisions.

) : : ) (7) All information furnished by the Contractor to the
described in subparagraphs (k)(1) and (2) of this clause it LN o . .

. . -~ . . .~ “administering office in connection with each request for
considers appropriate at its discretion and without limiting advance pavments is true and correct
any other rights of the Government. pay )

() Prohibition against assignmenNotwithstanding any tinui (8) Tgets]ellripresen%tlonds tanr(]d Warl;antles shaltl Zebccm'
other terms of this contract, the Contractor shall not assign Inuing and shail be considered to have been repeated by the

this contract, any interest therein, or any claim under theSmeISSIOn of each invoice for advance payments. . .
contract to any party. (p) CovenantsTo the extent the Government considers it

(m) Information and access to recordEhe Contractor ~ nN€cessary while any advance payments made under this
shall furnish to the administering office (1) monthly or at contract remain outstanding, the Contractor, without the

other intervals as required, signed or certified balance sheet8M0r written consent of the administering office, shall not—
and profit and loss statements together with a report on the (1) Mortgage, pledge, or otherwise encumber or allow
operation of the special bank account in the form prescribedi© beé encumbered, any of the assets of the Contractor now
by the administering office; and (2) if requested, other infor- ©Wned or subsequently acquired, or permit any preexisting
mation concerning the operation of the Contractor’s mortgages, liens, or other encumbrances to remain on or
business. The Contractor shall provide the authorizeqdattach to any assets of the Contractor which are allocated to
Government representatives proper facilities for inspectionPerforming this contract and with respect to which the
of the Contractor’s books, records, and accounts. Government has a lien under this contract;

(n) Other security The terms of this contract are consid- (2) Sell, assign, transfer, or otherwise dispose of
ered to provide adequate security to the Government foraccounts receivable, notes, or claims for money due or to
advance payments; however, if the administering office become due;
considers the security inadequate, the Contractor shall fur- (3) Declare or pay any dividends, except dividends
nish additional security satisfactory to the administering payable in stock of the corporation, or make any other dis-
office, to the extent that the security is available. tribution on account of any shares of its capital stock, or

(o) Representations and warrantieéhe Contractor rep-  purchase, redeem, or otherwise acquire for value any of its
resents and warrants the following: stock, except as required by sinking fund or redemption

(1) The balance sheet, the profit and loss statementarrangements reported to the administering office incident
and any other supporting financial statements furnished toto the establishment of these advance payment provisions;
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(4) Sell, convey, or lease all or a substantial part of its contract, substitute the following paragraphs (c) and (e), and
assets; subparagraphs (f)(1) and (f)(2) for paragraphs (c) and (e)

(5) Acquire for value the stock or other securities of and subparagraphs (f)(1) and (2) of the basic clause:

any corporation, municipality, or governmental authority,
except direct obligations of the United States;

(6) Make any advance or loan or incur any liability as
guarantor, surety, or accommodation endorser for any party;

(7) Permit a writ of attachment or any similar process
to be issued against its property without getting a release or
bonding the property within 30 days after the entry of the
writ of attachment or other process;

(8) Pay any remuneration in any form to its directors,
officers, or key employees higher than rates provided in
existing agreements of which notice has been given to the
administering office; accrue excess remuneration without
first obtaining an agreement subordinating it to all claims of
the Government; or employ any person at a rate of compen-
sation over $ a year;

(9) Change substantially the management, ownership,
or control of the corporation;

(10) Merge or consolidate with any other firm or cor-
poration, change the type of business, or engage in any
transaction outside the ordinary course of the Contractor’s
business as presently conducted;

(11) Deposit any of its funds except in a bank or trust
company insured by the Federal Deposit Insurance
Corporation;

(12) Create or incur indebtedness for advances, other
than advances to be made under the terms of this contract,
or for borrowings;

(13) Make or covenant for capital expenditures
exceeding $ in total;

(14) Permit its net current assets, computed in accor-
dance with generally accepted accounting principles, to
become less than $ ; or

(15) Make any payments on account of the obliga-
tions listed below, except in the manner and to the extent
provided in this contract:

[List the pertinent obligations

(End of clause)

Alternate | (Apr 1984 If the agency desires to waive the
countersignature requirement because of the Contractor’s
financial strength, good performance record, and favorable
experience concerning cost disallowances, add the follow-
ing sentence, if appropriate, to paragraph (b) of the basic
clause:

However, for this contract, countersignature on behalf of the

Government will not be required unless it is determined

necessary by the administering office.

Alternate Il (Apr 198% If used in a cost-reimbursement
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(c) Use of fundsThe Contractor shall withdraw funds
from the special bank account only to pay for allowable
costs as prescribed by the clause of this contract.
Payment for any other types of expenses shall be approved
in writing by the administering office.

* % * *x %

(e) Maximum paymentWhen the sum of all unliqui-
dated advance payments, unpaid interest charges, and other
payments equal the total estimated cost of $ (not
including fixed-fee, if any) for the work under this contract,
the Government shall withhold further payments to the
Contractor. Upon completion or termination of the contract,
the Government shall deduct from the amount due to the
Contractor all unliquidated advance payments and interest
charges payable. The Contractor shall pay any deficiency to
the Government upon demand. For purposes of this para-
graph, the estimated cost shall be considered to be the stated
estimated cost, less any subsequent reductions of the esti-
mated cost, plus any increases in the estimated costs that do
not, in the aggregate, exceed $ ___Insdrt an amount not
higher than 10 percent of the stated estimated cost inserted
in this paragraph The estimated cost shall include, with-
out limitation, any reimbursable cost (as estimated by the
Contracting Officer) incident to a termination for the con-
venience of the Government. Any payments withheld under
this paragraph shall be applied to reduce the unliquidated
advance payments. If full liquidation has been made, pay-
ments under the contract shall resume.

(f) Interest (1) The Contractor shall pay interest to the
Government on the daily unliquidated advance payments at
the daily rate specified in subparagraph (f)(3) below.
Interest shall be computed at the end of each calendar
month for the actual number of days involved. For the pur-
pose of computing the interest charge, the following shall be
observed:

(i) Advance payments shall be considered as
increasing the unliquidated balance as of the date of the
advance payment check.

(i) Repayments by Contractor check shall be con-
sidered as decreasing the unliquidated balance as of the date
on which the check is received by the Government author-
ity designated by the Contracting Officer.

(i) Liquidations by deductions from payments to
the Contractor shall be considered as decreasing the unlig-
uidated balance as of the dates on which the Contractor
presents to the Contracting Officer full and accurate data for
the preparation of each voucher. Credits resulting from
these deductions shall be made upon the approval of the
reimbursement vouchers by the Disbursing Officer, based
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upon the Contracting Officer’s certification of the applica-
ble dates.

(2) Interest charges resulting from the monthly com-
putation shall be deducted from any payments on account of
the fixed-fee due to the Contractor. If the accrued interest
exceeds the payment due, any excess interest shall be car-
ried forward and deducted from subsequent payments of the
contract price or fixed-fee. Interest carried forward shall not
be compounded. Interest on advance payments shall cease
to accrue upon (i) satisfactory completion or (ii) termination
of the contract for the convenience of the Government. The
Contractor shall charge interest on advance payments to
subcontractors in the manner described above and credit the
interest to the Government. Interest need not be charged on
advance payments to nonprofit educational or research sub-
contractors for experimental, developmental, or research
work.

Alternate Il (Apr 198%. If the agency considers a more

rapid liquidation appropriate, add the following sentence as
the first sentence of paragraph (e) of the basic clause with

the appropriate percentage specified:

To liquidate the principal amount of any advance payment
made to the Contractor, there shall be deductions of
percent from all payments made by the Government under
the contracts involved.

Alternate IV (Apr 1984 If the agency provides advance

payments under the contract at no interest to the prime con-
tractor, add the following sentences as the beginning

sentences of paragraph (f) of the clause:

No interest shall be charged to the prime Contractor for

advance payments except for interest charged during a
period of default. The terms of this paragraph concerning

interest charges for advance payments shall not apply to the
prime Contractor.

Alternate V (Jul 199D If the requirement for a special

bank account is eliminated in accordance with 32.409-3(e)
or (g), insert the clause set forth below instead of the basic

clause.
If this Alternate is used in combination wigtiternate

Il, disregard the instructions concerning paragraph (c),

Use of funds, inAlternate It substitute paragraph (e),
Maximum payment, inAlternate Il for paragraph (d)
below; and substitute paragraph (f), Interestlternate

Il for paragraph (e) below and change the reference to
paragraph (f)(3) in the first sentence of paragraph (f) of

Alternate llto (e)(3).

If this Alternate is used in combination wikiternate
lll, insert the additional sentence set fortAliternate lllas
the first sentence of paragraph (d) of this Alternate.

If this Alternate is used in combination wiiternate 1\
insert the additional sentences set forttAiternate 1Vas
the beginning sentences of paragraph (e) of this Alternate.

ADVANCE PAYMENTS WITHOUT SPECIAL BANK
AccounT (JuL 1990)

(a) Requirements for paymenidvance payments will
be made under this contract (1) upon submission of properly
certified invoices or vouchers by the contractor, and
approval by the administering office, insgrt the
name of the office designated under agency proceldures
(2) under a letter of credit. The amount of the invoice or
voucher submitted plus all advance payments previously
approved shall not exceed $ If a letter of credit is
used, the Contractor shall withdraw cash only when needed
for disbursements acceptable under this contract and report
cash disbursements and balances as required by the admin-
istering office. The Contractor shall apply terms similar to
this clause to any advance payments to subcontractors.

(b) Use of funds The Contractor may use advance pay-
ment funds only to pay for properly allocable, allowable,
and reasonable costs for direct materials, direct labor, and
indirect costs. Determinations of whether costs are properly
allocable, allowable, and reasonable shall be in accordance
with generally accepted accounting principles, subject to
any applicable subparts of Part 31 of the Federal
Acquisition Regulation.

(c) Repayment to the GovernmenAt any time, the
Contractor may repay all or any part of the funds advanced
by the Government. Whenever requested in writing to do so
by the administering office, the Contractor shall repay to the
Government any part of unliquidated advance payments
considered by the administering office to exceed the
Contractor's current requirements or the amount specified in
paragraph (a) of this clause.

(d) Maximum paymentWhen the sum of all unliqui-
dated advance payments, unpaid interest charges, and other
payments exceed __ percent of the contract price, the
Government shall withhold further payments to the
Contractor. On completion or termination of the contract,
the Government shall deduct from the amount due to the
Contractor all unliquidated advance payments and all inter-
est charges payable. If previous payments to the Contractor
exceed the amount due, the excess amount shall be paid to
the Government on demand. For purposes of this para-
graph, the contract price shall be considered to be the stated
contract price of $ ___, less any subsequent price reductions
under the contract, plus (1) any price increases resulting
from any terms of this contract for price redetermination or
escalation, and (2) any other price increases that do not, in
the aggregate, exceed $ __insgrt an amount not higher
than 10 percent of the stated contract amount inserted in
this paragrapf Any payments withheld under this para-
graph shall be applied to reduce the unliquidated advance
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payments. If full liquidation has been made, payments
under the contract shall resume.

(e)Interest (1) The Contractor shall pay interest to the
Government on the daily unliquidated advance payments at
the daily rate in subparagraph (e)(3) of this clause. Interest
shall be computed at the end of each calendar month for the
actual number of days involved. For the purpose of com-
puting the interest charge—

(i) Advance payments shall be considered as
increasing the unliquidated balance as of the date of the
advance payment check;

(i) Repayments by Contractor check shall be con-
sidered as decreasing the unliquidated balance as of the date
on which the check is received by the Government author-
ity designated by the Contracting Officer; and

(i) Liquidations by deductions from Government
payments to the Contractor shall be considered as decreas-
ing the unliquidated balance as of the date of the check for
the reduced payment.

(2) Interest charges resulting from the monthly com-
putation shall be deducted from payments, other than
advance payments, due the Contractor. If the accrued inter-
est exceeds the payment due, any excess interest shall be
carried forward and deducted from subsequent payments.
Interest carried forward shall not be compounded. Interest
on advance payments shall cease to accrue upon satisfactory
completion or termination of the contract for the conve-
nience of the Government. The Contractor shall charge
interest on advance payments to subcontractors in the man-
ner described above and credit the interest to the
Government. Interest need not be charged on advance pay-
ments to nonprofit educational or research subcontractors,
for experimental, developmental, or research work.

(3) If interest is required under the contract, the
Contracting Officer shall determine a daily interest rate
based on the rate established by the Secretary of the
Treasury under Pub. L. 92-41 (50 U.S.C. App., 1215(b)(2)).
The Contracting Officer shall revise the daily interest rate
during the contract period in keeping with any changes in
the cited interest rate.

(4) If the full amount of interest charged under this
paragraph has not been paid by deduction or otherwise upon
completion or termination of this contract, the Contractor
shall pay the remaining interest to the Government on
demand.

(f) Lien on property under contract(1) All advance
payments under this contract, together with interest charges,
shall be secured, when made, by a lien in favor of the
Government, paramount to all other liens, on the supplies or
other things covered by this contract and on all material and
other property acquired for or allocated to the performance
of this contract, except to the extent that the Government by
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virtue of any other terms of this contract, or otherwise, shall
have valid title to the supplies, materials, or other property
as against other creditors of the Contractor.

(2) The Contractor shall identify, by marking or seg-
regation, all property that is subject to a lien in favor of the
Government by virtue of any terms of this contract in such
a way as to indicate that it is subject to a lien and that it has
been acquired for or allocated to performing this contract.
If, for any reason, the supplies, materials, or other property
are not identified by marking or segregation, the
Government shall be considered to have a lien to the extent
of the Government's interest under this contract on any mass
of property with which the supplies, materials, or other
property are commingled. The Contractor shall maintain
adequate accounting control over the property on its books
and records.

(3) If, at any time during the progress of the work on
the contract, it becomes necessary to deliver to a third per-
son any items or materials on which the Government has a
lien, the Contractor shall notify the third person of the lien
and shall obtain from the third person a receipt in duplicate
acknowledging the existence of the lien. The Contractor
shall provide a copy of each receipt to the Contracting
Officer.

(4) If, under the termination clause, the Contracting
Officer authorizes the contractor to sell or retain termination
inventory, the approval shall constitute a release of the
Government's lien to the extent that—

(i) The termination inventory is sold or retained; and

(i) The sale proceeds or retention credits are
applied to reduce any outstanding advance payments.

(9) Insurance The Contractor represents and warrants
that it maintains with responsible insurance carriers (1)
insurance on plant and equipment against fire and other haz-
ards, to the extent that similar properties are usually insured
by others operating plants and properties of similar charac-
ter in the same general locality; (2) adequate insurance
against liability on account of damage to persons or prop-
erty; and (3) adequate insurance under all applicable
workers' compensation laws. The Contractor agrees that,
until work under this contract has been completed and all
advance payments made under the contract have been liqui-
dated, it will maintain this insurance; maintain adequate
insurance on any materials, parts, assemblies, subassem-
blies, supplies, equipment, and other property acquired for
or allocable to this contract and subject to the Government
lien under paragraph (f) of this clause; and furnish any cer-
tificates with respect to its insurance that the administering
office may require.

(h) Default (1) If any of the following events occur,
the Government may, by written notice to the Contractor,
withhold further payments on this contract:
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(i) Termination of this contract for a fault of the
Contractor.

(i) A finding by the administering office that the
Contractor has failed to—

(A) Observe any of the conditions of the advance
payment terms;

(B) Comply with any material term of this con-
tract;

(C) Make progress or maintain a financial condi-
tion adequate for performance of this contract;

(D) Limit inventory allocated to this contract to
reasonable requirements; or

(E) Avoid delinquency in payment of taxes or of
the costs of performing this contract in the ordinary course
of business.

(iii) The appointment of a trustee, receiver, or lig-
uidator for all or a substantial part of the Contractor's
property, or the institution of proceedings by or against the
Contractor for bankruptcy, reorganization, arrangement, or
liquidation.

(iv) The commission of an act of bankruptcy.

(2) If any of the events described in subparagraph
(h)(2) of this clause continue for 30 days after the written
notice to the Contractor, the Government may take any of
the following additional actions:

(i) Charge interest, in the manner prescribed in
paragraph (e) of this clause, on outstanding advance pay-
ments during the period of any event described in
subparagraph (h)(1) of this clause.

(i) Demand immediate repayment by the
Contractor of the unliquidated balance of advance pay-
ments.

(iii) Take possession of and, with or without
advertisement, sell at public or private sale all or any part
of the property on which the Government has a lien under
this contract and, after deducting any expenses incident to
the sale, apply the net proceeds of the sale to reduce the
unliquidated balance of advance payments or other
Government claims against the Contractor.

(3) The Government may take any of the actions
described in subparagraphs (h)(1) and (h)(2) of this clause it
considers appropriate at its discretion and without limiting
any other rights of the Government.

(i) Prohibition against assignmentNotwithstanding
any other terms of this contract, the Contractor shall not
assign this contract, any interest therein, or any claim under
the contract to any party.

(i) Information and access to record3he Contractor
shall furnish to the administering office (1) monthly or at
other intervals as required, signed or certified balance sheets
and profit and loss statements, and, (2) if requested, other
information concerning the operation of the contractor's
business. The Contractor shall provide the authorized
Government representatives proper facilities for inspection
of the Contractor's books, records, and accounts.

(k) Other security The terms of this contract are con-
sidered to provide adequate security to the Government for
advance payments; however, if the administering office
considers the security inadequate, the Contractor shall fur-
nish additional security satisfactory to the administering
office, to the extent that the security is available.

(I) Representations and warrantiesThe Contractor
represents and warrants the following:

(1) The balance sheet, the profit and loss statement,
and any other supporting financial statements furnished to
the administering office fairly reflect the financial condition
of the Contractor at the date shown or the period covered,
and there has been no subsequent materially adverse change
in the financial condition of the Contractor.

(2) No litigation or proceedings are presently pend-
ing or threatened against the Contractor, except as shown in
the financial statements.

(3) The Contractor has disclosed all contingent lia-
bilities, except for liability resulting from the renegotiation
of defense production contracts, in the financial statements
furnished to the administering office.

(4) None of the terms in this clause conflict with the
authority under which the Contractor is doing business or
with the provision of any existing indenture or agreement of
the Contractor.

(5) The Contractor has the power to enter into this
contract and accept advance payments, and has taken all
necessary action to authorize the acceptance under the terms
of this contract.

(6) The assets of the Contractor are not subject to any
lien or encumbrance of any character except for current
taxes not delinquent, and except as shown in the financial
statements furnished by the Contractor. There is no current
assignment of claims under any contract affected by these
advance payment provisions.

(7) All information furnished by the Contractor to the
administering office in connection with each request for
advance payments is true and correct.

(8) These representations and warranties shall be
continuing and shall be considered to have been repeated by
the submission of each invoice for advance payments.
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(m) Covenants To the extent the Government consid-
ers it necessary while any advance payments made under
this contract remain outstanding, the Contractor, without the
prior written consent of the administering office, shall not—

(1) Mortgage, pledge, or otherwise encumber or
allow to be encumbered, any of the assets of the Contractor
now owned or subsequently acquired, or permit any preex-
isting mortgages, liens, or other encumbrances to remain on
or attach to any assets of the Contractor which are allocated
to performing this contract and with respect to which the
Government has a lien under this contract;

(2) Sell, assign, transfer, or otherwise dispose of
accounts receivable, notes, or claims for money due or to
become due;

(3) Declare or pay any dividends, except dividends
payable in stock of the corporation, or make any other dis-
tribution on account of any shares of its capital stock, or
purchase, redeem, or otherwise acquire for value any of its
stock, except as required by sinking fund or redemption
arrangements reported to the administering office incident
to the establishment of these advance payment provisions;

(4) Sell, convey, or lease all or a substantial part of its
assets;

(5) Acquire for value the stock or other securities of
any corporation, municipality, or Governmental authority,
except direct obligations of the United States;

(6) Make any advance or loan or incur any liability as
guarantor, surety, or accommodation endorser for any party;

(7) Permit a writ of attachment or any similar process
to be issued against its property without getting a release or
bonding the property within 30 days after the entry of the
writ of attachment or other process;

(8) Pay any remuneration in any form to its directors,
officers, or key employees higher than rates provided in
existing agreements of which notice has been given to the
administering office, accrue excess remuneration without
first obtaining an agreement subordinating it to all claims of
the Government, or employ any person at a rate of compen-
sation over $ a year;

(9) Change substantially the management, owner-
ship, or control of the corporation;

(10) Merge or consolidate with any other firm or cor-
poration, change the type of business, or engage in any
transaction outside the ordinary course of the Contractor's
business as presently conducted;

(11) Deposit any of its funds except in a bank or trust
company insured by the Federal Deposit Insurance
Corporation;
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(12) Create or incur indebtedness for advances, other
than advances to be made under the terms of this contract,
or for borrowings;

(13) Make or covenant for capital expenditures
exceeding $ in total;

(14) Permit its net current assets, computed in accor-
dance with generally accepted accounting principles, to
become less than $ ;or

(15) Make any payments on account of the obliga-
tions listed below, except in the manner and to the extent
provided in this contract:

[List the pertinent obligations

52.232-13 Notice of Progress Payments.

As prescribed in 32.502-3(a), insert the following provi-
sion in invitations for bids and requests for proposals that
include a Progress Payments clause:

NOTICE OF PROGRESS PAYMENTS (APR 1984)

The need for customary progress payments conforming
to the regulations in Subpart 32.5 of the Federal Acquisition
Regulation (FAR) will not be considered as a handicap or
adverse factor in the award of the contract. The Progress
Payments clause included in this solicitation will be
included in any resulting contract, modified or altered if
necessary in accordance with subsection 52.232-16 and its
Alternate | of the FAR. Even though the clause is included
in the contract, the clause shall be inoperative during any
time the contractor’'s accounting system and controls are
determined by the Government to be inadequate for segre-
gation and accumulation of contract costs.

(End of provision)

52.232-14 Notice of Availability of Progress Payments

Exclusively for Small Business Concerns.

As prescribed in 32.502-3(b)(2), insert the following
provision in invitations for bids if it is anticipated that (a)
both small business concerns and others may submit bids in
response to the same invitation and (b) only the small busi-
ness bidders would need progress payments:

NOTICE OF AVAILABILITY OF PROGRESS PAYMENTS
EXCLUSIVELY FOR SMALL BUSINESS CONCERNS (APR 1984)

The Progress Payments clause will be available only to
small business concerns. Any bid conditioned upon inclu-
sion of a progress payment clause in the resulting contract
will be rejected as nonresponsive if the bidder is not a small
business concern.

(End of provision)
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52.232-15 Progress Payments Not Included. Government under this contract. Cost of money that would
As prescribed in 32.502-3(c), insert the following provi- be allowable under 31.205-10 of the Federal Acquisition
sion in invitations for bids if the solicitation will not contain  Regulation shall be deemed an incurred cost for progress

one of the provisions prescribed in 32.502-3(a) and (b):  payment purposes.
(2) The following conditions apply to the timing of
PROGRESS PAYMENTS NOT INCLUDED (APR 1984) including costs in progress payment requests:

(i) The costs of supplies and services purchased by
the Contractor directly for this contract may be included
only after payment by cash, check, or other form of actual
e Payment.

(i) Costs for the following may be included when
incurred, even if before payment, when the Contractor is not
(End of provision) delinquent in payment of the costs of contract performance
in the ordinary course of business:
(A) Materials issued from the Contractor’s
stores inventory and placed in the production process for

A progress payments clause is not included in this solic-
itation, and will not be added to the resulting contract at the
time of award. Bids conditioned upon inclusion of a
progress payment clause in the resulting contract will b
rejected as nonresponsive.

52.232-16 Progress Payments.

(&) As prescribed in 32.502-4(a), insert the following .
clause in solicitations and fixed-price contracts under which use on this contr_act. . .
the Government will provide progress payments based on, (B) Direct labor, direct travel, and other direct
costs. A different customary rate for other than small busi- In-house costs. -
ness concerns may be substituted in accordance with (C) Properly allocable and allowable indirect
32.501-1 for the progress payment and liquidation rate indi-©
cated.

(b) If an unusual progress payment rate is approved for
the prime contractor (see 32.501-2), the rate approved shal

be subsutute_d f_or the customary rate in paragraph (a)(1). (A) The Contractor's practice is to contribute to
(c) If the liquidation rate is changed from the customary i
rogress payment rate (see 32.503-8 and 32.503-9), the ne\we plans quarterly or more _frequently, and . .
P ) : ' (B) The contribution does not remain unpaid 30

E:;?S)S h;: db(i)SUbStltUted for the rate in paragraphs (a)(4)'days after the end of the applicable quarter or shorter pay-
' ' . . ment period (any contributions remaining unpaid shall be

(d) If advance and progress payments are authorized in ,

. - excluded from the Contractor’s total costs for progress pay-

the same contract, the words “less any unliquidated advance

N ._Ments until paid).
EIZ )lljr::nts may be deleted from paragraph (a)(4) of this (iv) If the contract is subject to the special transi-

: tion method authorized in Cost Accounting Standard (CAS)
(e) If an unusual progress payment rate is approved for a

410, Allocation of Business Unit General and
subcontract (see 32.504(b) and 32.501-2), subparagrapl:b\d . - . S
. . . trat E to Final Cost Objective, G |
())(4) shall be modified to specify the new rate, the name of rinisSTaiive =Xpense 1o mihal 103 JeCive, senera

and Administrative expenses (G&A) shall not be included
e}h progress payment requests until the suspense account
prescribed in CAS 410 is less than—
PROGRESS PAYMENTS (JUL 1991) (A) Five million dollars; or
(B) The value of the work-in-process invento-
Progress payments shall be made to the Contractor whemies under contracts entered into after the suspense account
requested as work progresses, but not more frequently thawas established (only a pro rata share of the G&A allocable
monthly in amounts approved by the Contracting Officer, to the excess of the inventory over the suspense account
under the following conditions: value is includable in progress payment requests under this
(a) Computation of amounts(1) Unless the Contractor contract).
requests a smaller amount, each progress payment shall be  (3) The Contractor shall not include the following in
computed as (i) 80 percent of the Contractor’s cumulative total costs for progress payment purposes in subparagraph
total costs under this contract, as shown by records main<{a)(1)(i) above:
tained by the Contractor for the purpose of obtaining (i) Costs that are not reasonable, allocable to this
payment under Government contracts, plus (ii) progresscontract, and consistent with sound and generally accepted
payments to subcontractors (see paragraph (j) below), allaccounting principles and practices.
less the sum of all previous progress payments made by the (ii) Costs incurred by subcontractors or suppliers.

osts.

(iii) Accrued costs of Contractor contributions
under employee pension or other postretirement benefit,
Profit sharing, and stock ownership plans shall be excluded
until actually paid unless—

subcontractor in lieu of the customary rate.
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(i) Costs ordinarily capitalized and subject to (4) The Contractor is delinquent in payment of the
depreciation or amortization except for the properly depre- costs of performing this contract in the ordinary course of
ciated or amortized portion of such costs. business.

(iv) Payments made or amounts payable to sub- (5) The unliquidated progress payments exceed the
contractors or suppliers, except for— fair value of the work accomplished on the undelivered por-

(A) Completed work, including partial deliver- tion of this contract.
ies, to which the Contractor has acquired title; and (6) The Contractor is realizing less profit than that

(B) Work under cost-reimbursement or time- reflected in the establishment of any alternate liquidation
and-material subcontracts to which the Contractor hasrate in paragraph (b) above, and that rate is less than the
acquired title. progress payment rate stated in subparagraph (a)(1) above.

(4) The amount of unliquidated progress payments  (d) Title. (1) Title to the property described in this para-
may exceed neither (|) the progress payments made againgraph (d) Sha” vest In the GOVernment. Vestiture Sha" be
incomplete work (including allowable unliquidated immediately upon the date of this contract, for property
progress payment purposes, of the incomplete work.shall occur when the property is or should have been allo-
Incomplete work shall be considered to be the supplies and*aPle or Eroperly ct]argeable to this contract.
services required by this contract, for which delivery and (2) “Property,” as used in this clause, includes all of
invoicing by the Contractor and acceptance by the the below-described items acquired or produced by the
Government are incomplete. Contractor that are or should be allocable or properly

(5) The total amount of progress payments shall not chargeable to th?s contrgct under sound and generally
exceed 80 percent of the total contract price. accepted accounting principles and practices.

(6) If a progress payment or the unliquidated progress (i) Parts, materials, inventories, and work in
payments exceed the amounts permitted by subparagrap rocess, . . : .
(a)(4) or (a)(5) above, the Contractor shall repay the amount | . (ii) Special toolmg and sp-eC|a.I test equipment to
of such excess to the Government on demand. which the Qovernment is to acquire title under any other
(b) Liquidation Except as provided in the Termination clause Of.fh's contract; : . .
for Convenience of the Government clause, all progress (i) Nondurable {.., noncapital) tools, jigs, dies,

- . fixtures, molds, patterns, taps, gauges, test equipment, and
payments shall be liquidated by deducting from any pay- other similar manufacturing aids, title to which would not

be obtained ial tooli d b h (i
payments, the unliquidated progress payments, or 80 perhﬁo&e'igz as special tooling under subparagraph (i)

E::ent of the harlrount |nv0|ched,GWh|chever is less. The (iv) Drawings and technical data, to the extent the
ont.ractor shall repay to t. € overpment any amOLfntSContractor or subcontractors are required to deliver them to
r.eqL-ureq by a retroactive price reduptpn, after computing the Government by other clauses of this contract.
I|q-U|dat|ons anq pgyments on pa}St invoices at the reduced (3) Although title to property is in the Government
prices and adjusting the unliquidated progress paymentsnger this clause, other applicable clauses of this contract:
accordingly. The Government reserves the right to unllater—e_g, the termination or special tooling clauses, shall deter-
ally change from the ordinary liquidation rate to an alternate yine the handling and disposition of the property.
rate when dee_:med appropriat_e for proper con_tract fin_ancing. (4) The Contractor may sell any scrap resulting from
(c) Reduction or suspensioffhe Contracting Officer  production under this contract without requesting the
may reduce or suspend progress payments, increase the raggntracting Officer's approval, but the proceeds shall be
of liquidation, or take a combination of these actions, after credited against the costs of performance.
finding on substantial evidence any of the following condi- (5) To acquire for its own use or dispose of property
tions: _ _ ~ towhich title is vested in the Government under this clause,
(1) The Contractor failed to comply with any material the Contractor must obtain the Contracting Officer’s
requirement of this contract (which includes paragraphs (f) advance approval of the action and the terms. The

and (g) below). Contractor shall (i) exclude the allocable costs of the prop-
(2) Performance of this contract is endangered by theerty from the costs of contract performance, and (i) repay
Contractor's— to the Government any amount of unliquidated progress
(i) Failure to make progress; or payments allocable to the property. Repayment may be by
(ii) Unsatisfactory financial condition. cash or credit memorandum.
(3) Inventory allocated to this contract substantially (6) When the Contractor completes all of the obliga-
exceeds reasonable requirements. tions under this contract, including liquidation of all
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progress payments, title shall vest in the Contractor for allimpair any further exercise under this clause or the exercise

property (or the proceeds thereof) not— of any other right, power, or privilege of the Government.
(i) Delivered to, and accepted by, the Government  (j) Progress payments to subcontractorBhe amounts
under this contract; or mentioned in (a)(1)(ii) above shall be all progress payments

(i) Incorporated in supplies delivered to, and to subcontractors or divisions, if the following conditions
accepted by, the Government under this contract and toare met:
which title is vested in the Government under this clause. (1) The amounts included are limited to—
(7) The terms of this contract concerning liability for (i) The unliquidated remainder of progress pay-
Government-furnished property shall not apply to property ments made; plus
to which the Government acquired title solely under this (if) For small business concerns any unpaid sub-
clause. contractor requests for progress payments that the
(e)Risk of loss Before delivery to and acceptance by the Contractor has approved for current payment in the ordinary
Government, the Contractor shall bear the risk of loss for course of business.
property, the title to which vests in the Government under (2) The subcontract or interdivisional order is
this clause, except to the extent the Government expresslhXPected to involve a minimum of approximately 6 months
assumes the risk. The Contractor shall repay the Petween the begm_nlng of work {:md the first delivery, or, if
Government an amount equal to the unliquidated progresdhe subcontractor is a small business concern, 4 months.
payments that are based on costs allocable to property that ~ (3) The terms of the subcontract or interdivisional
is damaged, lost, stolen, or destroyed. order concerning progress payments—
(f) Control of costs and propertyThe Contractor shall (i) Are substantially similar to the terms of the

maintain an accounting system and controls adequate fmclause ‘r;t 5_2'23|2'16' tF; rogress Payments, fﬁr anly SUbCQT{
the proper administration of this clause. tractor that is a large business concern, or that clause wit

(g) Reports and access to recordshe Contractor shall its Alternate Ifor any subcontractor that is a small business

. i ; : concern;

promptly furnish reports, certificates, financial statements,

and other pertinent information reasonably requested by the (i) Are. at least as favorable to the Government as
. , - . ; the terms of this clause;

Contracting Officer for the administration of this clause. (ili) Are not more favorable to the subcontractor or

Also, the Contractor shall give the Government reasonable

opportunity to examine and verify the Contractor's books division than the terms of this clause are to the Contractor;
rgcpor ds a?; d accounts ' (iv) Are in conformance with the requirements of

(h) Special terms regarding defaultf this contract is paragraph 32.504(e) of the Federal Acquisition Regulation;

terrglnateddunder the Dﬁfaélt clause, (i) trr]le Contractofr Sh?ll, (v) Subordinate all subcontractor rights concerning
on demand, repay to the Government the amount of unlig-p., ety 1o which the Government has title under the sub-

uidated progress payments and (ii) title shall vest in the .5t to the Government's right to require delivery of the
Contractor, on full liquidation of progress payments, for all property to the Government if—

property for which the Government elects not to require (A) The Contractor defaults; or
delivery under the Default clause. The Government shall be (B) The subcontractor be(,:omes bankrupt or
liable for no payment except as provided by the Default j,so1vent.

clause. _ _ _ (4) The progress payment rate in the subcontract is the
(i) Reservations of rights(1) No payment or vesting of  cystomary rate used by the Contracting Agency, depending

title under this clause shall— on whether the subcontractor is or is not a small business
(i) Excuse the Contractor from performance of cgoncern.

obligations under this contract; or (5) The parties agree concerning any proceeds
(i) Constitute a waiver of any of the rights or received by the Government for property to which title has

remedies of the parties under the contract. vested in the Government under the subcontract terms, that

(2) The Government's rights and remedies under this the proceeds shall be applied to reducing any unliquidated

clause— progress payments by the Government to the Contractor
(i) Shall not be exclusive but rather shall be in under this contract.

addition to any other rights and remedies provided by law or (6) If no unliquidated progress payments to the

this contract; and Contractor remain, but there are unliquidated progress pay-

(i) Shall not be affected by delayed, partial, or ments that the Contractor has made to any subcontractor, the
omitted exercise of any right, remedy, power, or privilege, Contractor shall be subrogated to all the rights the
nor shall such exercise or any single exercise preclude oiGovernment obtained through the terms required by this
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clause to be in any subcontract, as if all such rights had been
assigned and transferred to the Contractor.

(7) The Contractor shall pay the subcontractor’s
progress payment request under subdivision (j)(1)(ii) above,
within a reasonable time after receiving the Government
progress payment covering those amounts.

(8) To facilitate small business participation in sub-
contracting under this contract, the Contractor agrees to
provide progress payments to small business concerns, in
conformity with the standards for customary progress pay-
ments stated in Subpart 32.5 of the Federal Acquisition
Regulation. The Contractor further agrees that the need for
such progress payments shall not be considered as a handi-
cap or adverse factor in the award of subcontracts.

(k) Limitations on undefinitized contract actions
Notwithstanding any other progress payment provisions in
this contract, progress payments may not exceed 80 percent
of costs incurred on work accomplished under undefinitized
contract actions. A “contract action” is any action resulting
in a contract, as defined in Subpart 2.1, including contract
modifications for additional supplies or services, but not
including contract modifications that are within the scope
and under the terms of the contract, such as contract modi-

(a) Computation of amountg1) Unless the Contractor
requests a smaller amount, each progress payment shall be
computed as (i) 85 percent of the Contractor’s total costs
incurred under this contract whether or not actually paid,
plus (ii) progress payments to subcontractors (see paragraph
() below), all less the sum of all previous progress pay-
ments made by the Government under this contract. Cost of
money that would be allowable under 31.205-10 of the
Federal Acquisition Regulation shall be deemed an incurred
cost for progress payment purposes.

(2) Accrued costs of Contractor contributions under
employee pension plans shall be excluded until actually
paid unless—

(i) The Contractor’s practice is to make contribu-
tions to the retirement fund quarterly or more frequently;
and

(ii) The contribution does not remain unpaid 30
days after the end of the applicable quarter or shorter pay-
ment period (any contribution remaining unpaid shall be
excluded from the Contractor’s total costs for progress pay-
ments until paid).

Alternate Il (Aug 198y If the contract is a letter con-

fications issued pursuant to the Changes clause, or fundingract, add paragraphs () and (m). The amount specified in
and other admln{straﬂve Changes. ThlS limitation Sha!l paragraph (m) shall not exceed 80 percent app“ed to the
apply to the costs incurred, as computed in accordance Wittmaximum liability of the Government under the letter con-

paragraph (a) of this clause, and shall remain in effect untilyract, Separate limits may be specified for separate parts of
the contract action is definitized. Costs incurred which are the work.

subject to this limitation shall be segregated on Contractor
progress payment requests and invoices from those costs
eligible for higher progress payment rates. For purposes of
progress payment liquidation, as described in paragraph (b)
of this clause, progress payments for undefinitized contract
actions shall be liquidated at 80 percent of the amount
invoiced for work performed under the undefinitized con-
tract action as long as the contract action remains
undefinitized. The amount of unliquidated progress pay-
ments for undefinitized contract actions shall not exceed 80
percent of the maximum liability of the Government under
the undefinitized contract action or such lower limit speci-
fied elsewhere in the contract. Separate limits may be
specified for separate actions.

(End of clause)

Alternate | (Aug 198y If the contract is with a small
business concern, change each mention of the progress pay-
ment and liquidation rates excepting paragraph (k) to the
customary rate of 85 percent for small business concerns
(see 32.501-1), delete subparagraphs (a)(1) and (a)(2) from
the basic clause, and substitute the following subparagraphs
(a)(1) and (a)(2):
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(I) Progress payments made under this letter contract
shall, unless previously liquidated under paragraph (b) of
this clause, be liquidated under the following procedures:

(1) If this letter contract is superseded by a definitive
contract, unliquidated progress payments made under this
letter contract shall be liquidated by deducting the amount
from the first progress or other payments made under the
definitive contract.

(2) If this letter contract is not superseded by a defin-
itive contract calling for the furnishing of all or part of the
articles or services covered under the letter contract, unlig-
uidated progress payments made under the letter contract
shall be liquidated by deduction from the amount payable
under the Termination clause.

(3) If this letter contract is partly terminated and
partly superseded by a contract, the Government shall allo-
cate the unliquidated progress payments to the terminated
and unterminated portions as the Government deems equi-
table, and shall liquidate each portion under the relevant
procedure in subparagraphs (I)(1) and (I)(2) of this clause.

(4) If the method of liquidating progress payments
provided in this clause does not result in full liquidation, the
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Contractor shall immediately pay the unliquidated balance AVAILABILITY OF FUNDS (APR 1984)
to the Government on demand.
Funds are not presently available for this contract. The

(m) The amount of unliquidated progress payments  Government’s obligation under this contract is contingent

shall not exceed speify dollar amouit upon the availability of appropriated funds from which pay-
ment for contract purposes can be made. No legal liability
52.232-17 Interest. on the part of the Government for any payment may arise
As prescribed in 32.617(a) and (b), insert the following until funds are made available to the Contracting Officer for
clause: this contract and until the Contractor receives notice of such
availability, to be confirmed in writing by the Contracting
INTEREST (JUN 1996) Officer.
(a) Except as otherwise provided in this contract under a (End of clause)

Price Reduction for Defective Cost or Pricing Data clause

or a Cost Accounting Standards clause, all amounts that A .
become payable by the Contractor to the Governmentunde?2'232'19 Availability of Funds for the Next Fiscal
this contract (net of any applicable tax credit under the Year.

Internal Revenue Code (26 U.S.C. 1481)) shall bear simple AS prescribed in 32'705'.1(b)’ insert thg follpvying clauge in
interest from the date due until paid unless paid within 30 solicitations and contracts if a one-year indefinite-quantity or

days of becoming due. The interest rate shall be the irner_requirements contract for services is contemplated and the

est rate established by the Secretary of the Treasury agontract (@) is fundgq -by .annual appropriations and ?b) s to
provided in Section 12 of the Contract Disputes Act of 1978 extend beyond the initial fiscal year (see 32.703-2(b)):
(Public Law 95-563), which is applicable to the period in AVAILABILITY OF FUNDS FOR THE NEXT FISCAL YEAR

which the amount becomes due, as provided in paragraph (APR 1984)

(b) of this clause, and then at the rate applicable for each

six-month period as fixed by the Secretary until the amount  Funds are not presently available for performance under

is paid. this contract beyond . The Government’s obliga-
(b) Amounts shall be due at the earliest of the following tion for performance of this contract beyond that date is
dates: contingent upon the availability of appropriated funds from
(1) The date fixed under this contract. which payment for contract purposes can be made. No legal

(2) The date of the first written demand for payment liability on the part of the Government for any payment may

consistent with this contract, including any demand result- arise for performance under this contract beyond ____,
ing from a default termination. until funds are made available to the Contracting Officer for

(3) The date the Government transmits to the Performance and until the Contractor receives notice of

Contractor a proposed supplemental agreement to confirmvailability, to be confirmed in writing by the Contracting
completed negotiations establishing the amount of debt, ~ Officer.
(4) If this contract provides for revision of prices, the (End of clause)

date of written notice to the Contractor stating the amount
of refund payable in connection with a pricing proposal or a o
negotiated pricing agreement not confirmed by contract 92-232-20 Limitation of Cost. _
modification. As prescribed in 32.705-2(a), insert the following clause

(c) The interest charge made under this clause may pdn solicitations and contracts if a fully funded cost-reim-
reduced under the procedures prescribed in 32.614-2 of th@Ursement contract is contemplated, except those for
Federal Acquisition Regulation in effect on the date of this consolidated facilities, facilities acquisition, or facilities

contract. use, whether or not the contract provides for payment of a
fee. The 60-day period may be varied from 30 to 90 days
(End of clause) and the 75 percent from 75 to 85 percent. “Task Order” or
other appropriate designation may be substituted for
52.232-18 Availability of Funds. “Schedule” wherever that word appears in the clause.

As prescribed in 32.705-1(a), insert the following clause
in solicitations and contracts if the contract will be charge-
able to funds of the new fiscal year and the contracting (a) The parties estimate that performance of this contract,
action is to be initiated before the funds are available: exclusive of any fee, will not cost the Government more

LiMITATION OF COST (APR 1984)
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than (1) the estimated cost specified in the Schedule or, (2ward, unless the Contracting Officer issues a termination or

if this is a cost-sharing contract, the Government’s share ofother notice directing that the increase is solely to cover ter-

the estimated cost specified in the Schedule. The Contractomination or other specified expenses.

agrees to use its best efforts to perform the work specified (g) Change orders shall not be considered an authoriza-

in the Schedule and all obligations under this contracttion to exceed the estimated cost to the Government

within the estimated cost, which, if this is a cost-sharing specified in the Schedule, unless they contain a statement

contract, includes both the Government’'s and the increasing the estimated cost.

Contractor’s share of the cost. _ o (h) If this contract is terminated or the estimated cost is
(b) The Contractor shall notify the Contracting Officer in ot increased, the Government and the Contractor shall

writing whenever it has reason to believe that— negotiate an equitable distribution of all property produced

(1) The costs the Contractor expects to incur under o ,-chased under the contract, based upon the share of
this contract in the next 60 days, when added to all costs

. ) . . costs incurred by each.
previously incurred, will exceed 75 percent of the estimated
cost specified in the Schedule; or (End of clause)
(2) The total cost for the performance of this contract,

exclusive of any fee, will be either greater or substantially
less than had been previously estimated.

(c) As part of the notification, the Contractor shall pro-
vide the Contracting Officer a revised estimate of the total
cost of performing this contract.

52.232-21 Limitation of Cost (Facilities).

As prescribed in 32.705-2(b), insert the following clause
in solicitations and contracts for consolidated facilities,
facilities acquisition, or facilities use (see 45.301):

(d) Except as required by other provisions of this con- LIMITATION OF CoST (FACILITIES) (APR 1984)
tract, specifically citing and stated to be an exception to this
clause— (a) The parties estimate that performance of this contract

(1) The Government is not obligated to reimburse the will not cost Government more than the estimated cost
Contractor for costs incurred in excess of (i) the estimatedspecified in the Schedule. The Contractor agrees to use its
cost specified in the Schedule or, (ii) if this is a cost-sharing best efforts to perform the work specified in the Schedule
contract, the estimated cost to the Government specified inyithin the estimated cost.

the Schedule; and _ _ _ (b) The Contractor shall notify the Contracting Officer in
(2) The Contractor is not obligated to continue per- writing whenever it has reason to believe that—
formance under this contract (including actions under the (1) The costs that the Contractor expects to incur

Termination clause of this contract) or otherwise incur costs nger this contract in the next 30 days, when added to all

in excess of the .estimat'ed cost spgcified in the SChe(?“”ecosts previously incurred, will exceed 85 percent of the esti-
until the Contracting Officer (i) notifies the Contractor in 1 ,5ted cost specified in the Schedule; or

writing that the estimated cost has been increased and (ii) (2) The total cost to the Government for the perfor-

pr0\:|dets ﬁ: trhe.w.sed estltm ?}teq total (;ostto:‘hpe_rformmg tE'Sl ance of this contract will be either greater or substantially
contract. is is a cost-sharing contract, the increase shall . o0 had previously been estimated.

be allocated in accordance with the formula specified in the (c) As part of the notification, the Contractor shall pro-

SC?:)d:lloe'notice communication. or representation in an vide the Contracting Officer a revised estimate of the total
' ' P Y cost of performing this contract.

form other than that specified in subparagraph (d)(2) above, (d) Except as required by other provisions of this con-

or from any person other than the Contracting Officer, shall isically citi d dtob . hi
affect this contract's estimated cost to the Government. Int@ct: specifically citing and stated to be an exception to this

the absence of the specified notice, the Government is noflause— i ) )

obligated to reimburse the Contractor for any costs in (1) The Government is not obligated to reimburse the

excess of the estimated cost or, if this is a cost-sharing congontractor for costs incurred in excess of the estimated cost

tract, for any costs in excess of the estimated cost to theSPecified in the Schedule; and

Government specified in the Schedule, whether those (2) The Contractor is not obligated to continue per-

excess costs were incurred during the course of the contradiormance under this contract (including actions under the

or as a result of termination. Termination clause of this contract) or otherwise incur costs
(f) If the estimated cost specified in the Schedule is in excess of the estimated cost specified in the Schedule,

increased, any costs the Contractor incurs before theuntil the Contracting Officer—

increase that are in excess of the previously estimated cost (i) Notifies the Contractor in writing that the esti-

shall be allowable to the same extent as if incurred after-mated cost has been increased; and
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(ii) Provides a revised estimated total cost of per- exclusive of any fee. The Contractor agrees to perform, or

forming this contract. have performed, work on the contract up to the point at

(e) No notice, communication, or representation in any which the total amount paid and payable by the Government
form other than specified in paragraph (d)(2) of this clause,under the contract approximates but does not exceed the
or from any person other than the Contracting Officer, shall total amount actually allotted by the Government to the con-
affect this contract’s estimated cost to the Government. Intract.
the absence of the specified notice, the Government is not (c) The Contractor shall notify the Contracting Officer in
obligated to reimburse the Contractor for any costs in writing whenever it has reason to believe that the costs it
excess of the estimated cost, whether those excess cosgxpects to incur under this contract in the next 60 days,
were incurred during the course of the contract or as a resultvhen added to all costs previously incurred, will exceed 75
of termination. percent of (1) the total amount so far allotted to the contract

(f) If the estimated cost specified in the Schedule is by the Government or, (2) if this is a cost-sharing contract,
increased, any costs the Contractor incurs before thethe amount then allotted to the contract by the Government
increase that are in excess of the previously estimated cosplus the Contractor’s corresponding share. The notice shall
shall be allowable to the same extent as if incurred after-sState the estimated amount of additional funds required to
ward, unless the Contracting Officer issues a termination orcontinue performance for the period specified in the
other notice directing that the increase is solely to cover ter-Schedule.
mination or other specified expenses. (d) Sixty days before the end of the period specified in

(g) Change orders shall not be considered an authorizathe Schedule, the Contractor shall notify the Contracting
tion to exceed the estimated cost to the GovernmentOfficer in writing of the estimated amount of additional
specified in the Schedule, unless they contain a statementunds, if any, required to continue timely performance under

increasing the estimated cost. the contract or for any further period specified in the
Schedule or otherwise agreed upon, and when the funds will
(End of clause) be required.
(e) If, after notification, additional funds are not allotted
52.232.22 Limitation of Funds. by the end of the period specified in the Schedule or

As prescribed in 32.705-2(c), insert the following clause @nother agreed-upon date, upon the Contractor's written
in solicitations and contracts if an incrementally funded request the Contracting Officer will terminate this contract

cost-reimbursement contract is contemplated. The 60-day?" that date in accordance with the provisions of the
period may be varied from 30 to 90 days and the 75 percen{I’ermmatlon clause of this contract. If the Contractor esti-

from 75 to 85 percent. “Task Order” or other appropriate mates that the funds available will allow it to continue to
designation may be substituted for “Schedule” Whereverd'SCharge,'ts, obligations beyond that dat'e, It may specify a
that word appears in the clause. later date in its request, and the Contracting Officer may ter-

minate this contract on that later date.
LIMITATION OF FUNDS (APR 1984) (f) Except as required by other provisions of this con-
tract, specifically citing and stated to be an exception to this
(a) The parties estimate that performance of this contractgayse—
will not cost the Government more than (1) the estimated (1) The Government is not obligated to reimburse the

cost specified in the Schedule or, (2) if this is a cost-sharingContractor for costs incurred in excess of the total amount
contract, the Government's share of the estimated cost specg|lotted by the Government to this contract; and

ified in the Schedule. The Contractor agrees to use its best (2) The Contractor is not obligated to continue per-
efforts to perform the work specified in the Schedule and all formance under this contract (including actions under the

obligations under this contract within the estimated cost, Termination clause of this contract) or otherwise incur costs
which, if this is a cost-sharing contract, includes both the in excess of—

Government's and the Contractor’s share of the cost. (i) The amount then allotted to the contract by the
(b) The Schedule specifies the amount presently avail-Government or;
able for payment by the Government and allotted to this (i) If this is a cost-sharing contract, the amount

contract, the items covered, the Government’s share of thehen allotted by the Government to the contract plus the
cost if this is a cost-sharing contract, and the period of per-Contractor's corresponding share, until the Contracting
formance it is estimated the allotted amount will cover. The Officer notifies the Contractor in writing that the amount
parties contemplate that the Government will allot addi- allotted by the Government has been increased and specifies
tional funds incrementally to the contract up to the full an increased amount, which shall then constitute the total
estimated cost to the Government specified in the Scheduleamount allotted by the Government to this contract.

52-215



52.232-23 FEDERAL ACQUISITION REGULATION

(g) The estimated cost shall be increased to the extent ASSIGNMENT OF CLAIMS (JAN 1986)

that (1) the amount allotted by the Government or, (2) if this he C der th . f Clai
is a cost-sharing contract, the amount then allotted by the (&) The Contractor, under the Assignment of Claims Act,

Government to the contract plus the Contractor’'s corre- as amended, 31 U.S.C. 3727, 41 U.S.C. 15 (hereafter

sponding share, exceeds the estimated cost specified in th[aeferred o as “the Act’), may assign its rights to be paid
mounts due or to become due as a result of the perform-

Schedule. If t.his isacost-sharing contract, the ingrgasg shal nce of this contract to a bank, trust company, or other
be allocated in accordance with the formula specified in thefinancing institution, including any Federal lending agency.
Schedule. o o The assignee under such an assignment may thereafter fur-

(h) No notice, communication, or representation in any {per assign or reassign its right under the original
form other than that specified in subparagraph (f)(2) above, assignment to any type of financing institution described in
or from any person other than the Contracting Officer, shall the preceding sentence.
affect the amount allotted by the Government to this con- (b) Any assignment or reassignment authorized under the
tract. In the absence of the specified notice, the Governmenjzct and this clause shall cover all unpaid amounts payable
is not obligated to reimburse the Contractor for any costs inunder this contract, and shall not be made to more than one
excess of the total amount allotted by the Government toparty, except that an assignment or reassignment may be
this contract, whether incurred during the course of the con-made to one party as agent or trustee for two or more par-
tract or as a result of termination. ties participating in the financing of this contract.

(i) When and to the extent that the amount allotted by the  (c) The Contractor shall not furnish or disclose to any
Government to the contract is increased, any costs theassignee under this contract any classified document

Contractor incurs before the increase that are in excess of—{including this contract) or information related to work
(1) The amount previously allotted by the under this contract until the Contracting Officer authorizes

Government or; such action in writing.

(2) If this is a cost-sharing contract, the amount previ- (End of clause)
ously allotted by the Government to the contract plus the
Contractor’s corresponding share, shall be allowable to the Alternate | (Apr 198% If a no-setoff commitment is to
same extent as if incurred afterward, unless the Contractingoe included in the contract (see 32.801 and 32.803(d)), add
Officer issues a termination or other notice and directs thatthe following sentence at the end of paragraph (a) of the
the increase is solely to cover termination or other specifiedbasic clause:
expenses. Unless otherwise stated in this contract, payments to an

() Change orders shall not be considered an authoriza- assignee of any amounts due or to become due under this
tion to exceed the amount allotted by the Government contract shall not, to the extent specified in the Act, be sub-
specified in the Schedule, unless they contain a statement Ject to reduction or setoff.
increasing the amount allotted.

(k) Nothing in this clause shall affect the right of the 52.232-24 Prohibition of Assignment of Claims.
Government to terminate this contract. If this contract is ter-  As prescribed in 32.806(b), insert the following clause:
minated, the Government and the Contractor shall negotiate
an equitable distribution of all property produced or pur-
chased under the contract, based upon the share of costs The assignment of claims under the Assignment of
incurred by each. Claims Act of 1940, as amended, 31 U.S.C. 3727, 41 U.S.C.

() If the Government does not allot sufficient funds to 15, is prohibited for this contract.
allow completion of the work, the Contractor is entitled to a
percentage of the fee specified in the Schedule equalling the

percentage of completion of the work contemplated by this
contract. 52.232-25 Prompt Payment.
As prescribed in 32.908(c), insert the following clause:

PROHIBITION OF ASSIGNMENT OF CLAIMS (Jan 1986)

(End of clause)

(End of clause)
PrOMPT PAYMENT (JUN 1997)

52.232-23 Assignment of Claims. Notwithstanding any other payment clause in this con-
As prescribed in 32.806(a)(1), insert the following tract, the Government will make invoice payments and
clause: contract financing payments under the terms and conditions
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specified in this clause. Payment shall be considered agprepared from edible fats or oils, as close as possible to, but
being made on the day a check is dated or the date of amot later than, the 10th day after the date on which a proper
electronic funds transfer. Definitions of pertinent terms are invoice has been received. Liquid milk, cheese, certain
set forth in section 32.902 of the Federal Acquisition processed cheese products, butter, yogurt, ice cream, may-
Regulation. All days referred to in this clause are calendaronnaise, salad dressings, and other similar products, fall
days, unless otherwise specified. (However, see subparawithin this classification. Nothing in the Act limits this
graph (a)(4) of this clause concerning payments due onclassification to refrigerated products. When questions
Saturdays, Sundays, and legal holidays.) arise regarding the proper classification of a specific prod-

(a) Invoice payments<(1) Due date (i) Except as indi-  yct, prevailing industry practices will be followed in
cated in subparagraph (a)(2) and paragraph (c) of thisspecifying a contract payment due date. The burden of
clause, the due date for making invoice payments by theproof that a classification of a specific product is, in fact,
designated payment office shall be the later of the following prevailing industry practice is upon the Contractor making
two events: _ _ the representation.

(A) The 30th day after the designated billing (ii) If the contract does not require submission of
office has received a proper invoice from the Contractor 5 invoice for paymene(g, periodic lease payments), the
(except as provided in subdivision (a)(1)(ii) of this clause). 4,e date will be as specified in the contract.

(B) The 30th day after Government acceptance (3) Contractor's invoice The Contractor shall prepare

of supplies delivered or services performed by the gnq sybmit invoices to the designated billing office speci-
Contractor. On a final invoice where the payment amounte jn the contract. A proper invoice must include the items

is subject to contract settlement actions, acceptance shall bﬁsted in subdivisions (a)(3)() through (a)(3)(viii) of this

deemed to have occurred on the effective date of the CONtlause. If the invoice does not comply with these require-
tract settlement.

(il If the designated billing office fails to annotate ments, it shall be returned within 7 days after the date the

L : . . designated billi ffi ived the invoice (3 d f
the invoice with the actual date of receipt at the time of esignated Biing ofice receive e invoice (3 days for

receipt, the invoice payment due date shall be the 30th daymeat’ meatfood products, or fish; 5 days for perishable agri-

o : [tural commoditi ible fats or oils, and f r t
after the date of the Contractor's invoice; provided a properCu ural commodities, edible fats or oils, and food products

invoice is received and there is no disagreement over quanprepared from edible fats or oils), with a statement of the

. . . . reasons why it is not a proper invoice. Untimely notifica-
tity, quality, or Contractor compliance with contract . : . : . .
requirements tion will be taken into account in computing any interest

(2) Certain food products and other payment) penalty owed the Contractor in the manner described in sub-

Due dates on Contractor invoices for meat, meat food prod_paragrap.h (a)(5) of this clause.

ucts, or fish; perishable agricultural commodities; and dairy (') Nam_e and address of the Cont-ractor.

products, edible fats or oils, and food products prepared . (i) Invoice date. (The Contractor is encouraged to
from edible fats or oils are— date invoices as close as possible to the date of the mailing

(A) For meat or meat food products, as defined ©F transmission.) o
in section 2(a)(3) of the Packers and Stockyard Act of 1921 ~ (iii) Contract number or other authorization for
(7 U.S.C. 182(3)), and as further defined in Pub. L. 98_181’supplles delivered or services performed (including order
including any edible fresh or frozen poultry meat, any per- Number and contract line item number). _
ishable poultry meat food product, fresh eggs, and any (iv) Description, quantity, unit of measure, unit
perishable egg product, as close as possible to, but not late?"Ce; and extended price of supplies delivered or services
than, the 7th day after product delivery. performed.

(B) For fresh or frozen fish, as defined in sec- (v) Shipping and payment terme.§, shipment
tion 204(3) of the Fish and Seafood Promotion Act of 1986 number and date of shipment, prompt payment discount
(16 U.S.C. 4003(3)), as close as possible to, but not lateterms). Bill of lading number and weight of shipment will
than, the 7th day after product delivery. be shown for shipments on Government bills of lading.

(C) For perishable agricultural commodities, as (vi) Name and address of Contractor official to
defined in section 1(4) of the Perishable Agricultural Whom paymentis to be sent (must be the same as that in the
Commodities Act of 1930 (7 U.S.C. 499a(4)), as close ascontract or in a proper notice of assignment).
possible to, but not later than, the 10th day after product (vii) Name (where practicable), title, phone num-
delivery, unless another date is specified in the contract.  ber, and mailing address of person to be notified in the event

(D) For dairy products, as defined in section of a defective invoice.

111(e) of the Dairy Production Stabilization Act of 1983 (viii) Any other information or documentation
(7 U.S.C. 4502(e)), edible fats or oils, and food products required by the contract (such as evidence of shipment).
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(ixX) While not required, the Contractor is strongly on the 7th day (unless otherwise specified in this contract)
encouraged to assign an identification number to eachafter the Contractor delivered the supplies or performed the
invoice. services in accordance with the terms and conditions of the

(4) Interest penalty An interest penalty shall be paid contract, unless there is a disagreement over quantity, qual-
automatically by the designated payment office, without ity, or Contractor compliance with a contract provision. In
request from the Contractor, if payment is not made by thethe event that actual acceptance occurs within the construc-
due date and the conditions listed in subdivisions (a)(4)(i) tive acceptance period, the determination of an interest
through (a)(4)(iii) of this clause are met, if applicable. penalty shall be based on the actual date of acceptance. The
However, when the due date falls on a Saturday, Sunday, oeonstructive acceptance requirement does not, however,
legal holiday when Federal Government offices are closedcompel Government officials to accept supplies or services,

and Government business is not expected to be conductegyerform contract administration functions, or make pay-
payment may be made on the following business day with-ment prior to fulfilling their responsibilities.

out incurring a late payment interest penalty. . (i) The following periods of time will not be
- (!)Aproper invoice was received by the designated jnclyded in the determination of an interest penalty:
billing office. (A) The period taken to notify the Contractor of

(i) A receiving report or other Government docu-  gefects in invoices submitted to the Government, but this
mentatlon_ authorizing payment was proc_essed, and ther(?nay not exceed 7 days (3 days for meat, meat food prod-
was no disagreement over quantity, quality, or Contractor s or fish; 5 days for perishable agricultural commodities,

compliance with any contract term or condition. dairy products, edible fats or oils, and food products pre-
(iii) In the case of a final invoice for any balance of pared from edible fats or oils).

funds due the Contractor for supplies delivered or services (B) The period between the defects notice and

peglo rmedt, thet.amougt tvvas no'ihsubgct to furthizr Cogtr?;tresubmission of the corrected invoice by the Contractor.
settiement actions between the Lovernment an € (C) For incorrect electronic funds transfer

Contractor. . . (EFT) information, in accordance with the EFT clause of
(5) Computing penalty amount The interest penalty this contract

shall be at the ratg established by the Se_cretary of the (iii) I.nterest penalties will not continue to accrue

Treasury under section 12 .Of _the Contract Disputes Act 0fafter the filing of a claim for such penalties under the clause

1978 (41 U.S.C. 611) that is in effect on the day after theat 52.233-1, Disputes, or for more than 1 year. Interest

due date, except where the interest penalty is prescribed b)plyenal.ties of ,Iess than él need not be paid '

other governmental authoritye.q, tariffs). This rate is : . :
(iv) Interest penalties are not required on payment

referred to as the "Renegotiation Board Interest Rate," andd | d di b he G d
it is published in thd-ederal Registesemiannually on or elays due to disagreement between the Government an

about January 1 and July 1. The interest penalty shall,the Cpntractor over the.payment amount or other issyes
accrue daily on the invoice principal payment amount involving contract compliance or on amounts temporarily

approved by the Government until the payment date of suchVithheld or retained in accordance with the terms of the
approved principal amount; and will be compounded in 30- contract. Claims myolvmg dlsputeg, and any mtere;st that
day increments inclusive from the first day after the due May be payable, will be resolved in accordance with the
date through the payment date. That is, interest accrued dflause at 52.233-1, Disputes. _

the end of any 30-day period will be added to the approved ~ (6) Prompt payment discountsin interest penalty
invoice principal payment amount and will be subject to @ISO shall be paid automatically by the designated payment
interest penalties if not paid in the succeeding 30_dayoffice,without request from the Contractor, if a discount for
period. If the designated billing office failed to notify the Prompt payment is taken improperly. The interest penalty
Contractor of a defective invoice within the periods pre- Will be calculated as described in subparagraph (a)(5) of this
scribed in subparagraph (a)(3) of this clause, the due date oflause on the amount of discount taken for the period begin-
the corrected invoice will be adjusted by subtracting from ning with the first day after the end of the discount period
such date the number of days taken beyond the prescribethrough the date when the Contractor is paid.

notification of defects period. Any interest penalty owed (7) Additional interest penalty (i) A penalty amount,

the Contractor will be based on this adjusted due date.calculated in accordance with subdivision (a)(7)(iii) of this
Adjustments will be made by the designated payment officeclause, shall be paid in addition to the interest penalty

for errors in calculating interest penalties. amount if the Contractor—
() For the sole purpose of computing an interest (A) Is owed an interest penalty of $1 or more;
penalty that might be due the Contractor, Government (B) Is not paid the interest penalty within 10

acceptance shall be deemed to have occurred constructivelgays after the date the invoice amount is paid; and
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(C) Makes a written demand to the designated (D) The additional penalty does not apply to
payment office for additional penalty payment, in accor- payments regulated by other Government regulatiens (
dance with subdivision (a)(7)(ii) of this clause, postmarked payments under utility contracts subject to tariffs and regu-
not later than 40 days after the invoice amount is paid. lation).

(ii))(A) Contractors shall support written demands (b) Contract financing payments(l) Due dates for

for additional penalty payments with the following data. No recurring financing paymentsf this contract provides for
additional data shall be required. Contractors shall— contract financing, requests for payment shall be submitted
(1) Specifically assert that late payment to the designated billing office as specified in this contract
interest is due under a specific invoice, and request paymenor as directed by the Contracting Officer. Contract financ-

of all overdue late payment interest penalty and such addi-ing payments shall be made on timsért day as prescribed

tional penalty as may be required,; by Agency head; if not prescribed, insert 30th]diay after

(2) Attach a copy of the invoice on which the receipt of a proper contract financing request by the desig-
unpaid late payment interest was due; and nated billing office. In the event that an audit or other

(3) State that payment of the principal has review of a specific financing request is required to ensure
been received, including the date of receipt. compliance with the terms and conditions of the contract,

(B) Demands must be postmarked on or before the designated payment office is not compelled to make

the 40th day after payment was made, except that— payment by the due date specified.

(1) If the postmark is illegible or nonexistent, (2) Due dates for other contract financing For

the demand must have been received and annotated with thadvance payments, loans, or other arrangements that do not

date of receipt by the designated payment office on orinvolve recurring submissions of contract financing

before the 40th day after payment was made; or requests, payment shall be made in accordance with the cor-
(2) If the postmark is illegible or nonexistent responding contract terms or as directed by the Contracting

and the designated payment office fails to make the requiredOfficer.

annotation, the demand's validity will be determined by the (3) Interest penalty not applicableContract financ-

date the Contractor has placed on the demand; providedng payments shall not be assessed an interest penalty for

such date is no later than the 40th day after payment wagayment delays.
made. (c) Fast payment procedure due datel this contract

(iii)(A) The additional penalty shall be equal to contains the clause at 52.213-1, Fast Payment Procedure,
100 percent of any original late payment interest penalty Payments will be made within 15 days after the date of
except— receipt of the invoice.
(1) The additional penalty shall not exceed (End of clause)
$5,000;
(2) The additional penalty shall never be less
than $25: and 52.232-26 Prompt Payment for Fixed-Price Architect-
(3) No additional penalty is owed if the Engineer Contracts.
amount of the underlying interest penalty is less than $1. As prescribed in 32.908(a), insert the following clause:
(B) If the interest penalty ceases to accrue in
accordance with the limits stated in subdivision (a)(5)(iii) of
this clause, the amount of the additional penalty shall be cal-
culated on the amount of interest penalty that would have Notwithstanding any other payment terms in this con-
accrued in the absence of these limits, subject to the overaltract, the Government will make invoice payments and
limits on the additional penalty specified in subdivision contract financing payments under the terms and conditions
(@) (7)(iii)(A) of this clause. specified in this clause. Payment shall be considered as
(C) For determining the maximum and mini- being made on the day a check is dated or the date of an
mum additional penalties, the test shall be the interestelectronic funds transfer. Definitions of pertinent terms are
penalty due on each separate payment made for each sepaet forth in section 32.902 of the Federal Acquisition
rate contract. The maximum and minimum additional Regulation. All days referred to in this clause are calendar
penalty shall not be based upon individual invoices unlessdays, unless otherwise specified. (However, see subpara-
the invoices are paid separately. Where payments are congraph (a)(3) of this clause concerning payments due on
solidated for disbursing purposes, the maximum and Saturdays, Sundays, and legal holidays.)
minimum additional penalty determination shall be made (a) Invoice paymenis-(1) Due date The due date for
separately for each contract therein. making invoice payments shall be—

PrROMPT PAYMENT FOR FIXED-PRICE ARCHITECT-ENGINEER
CONTRACTS (JUN 1997)
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(i) For work or services completed by the (ixX) While not required, the Contractor is strongly
Contractor, the later of the following two events: encouraged to assign an identification number to each
(A) The 30th day after the designated billing invoice.
office has received a proper invoice from the Contractor (3) Interest penalty An interest penalty shall be paid

(except as provided in subdivision (a)(1)(iii) of this clause). automatically by the designated payment office, without
(B) The 30th day after Government acceptance request from the Contractor, if payment is not made by the
of the work or services completed by the Contractor. On adue date and the conditions listed in subdivisions (a)(3)(i)
final invoice where the payment amount is subject to con- through (a)(3)(ii)) of this clause are met, if applicable.
tract settlement actione.g, release of claims), acceptance However, when the due date falls on a Saturday, Sunday, or

shall be deemed to have occurred on the effective date of thi€92! holiday when Federal Government offices are closed
contract settlement. and Government business is not expected to be conducted,

(i) The due date for progress payments shall be theP@Yment may be made on the following business day with-

30th day after Government approval of Contractor estimatesOUt incurting a late Payme”t mterest. penalty. .
(i) A proper invoice was received by the designated

of work or services accomplished. . .
i) If the designated billing office fails t tate 0NiNg office.
(i) € desighated biling oftice falls to annotate (ii) A receiving report or other Government docu-

the invoice or payment request with the actual date Ofmentation authorizing payment was processed and there

receipt at the time of receipt, the payment due date shall bg, .5 disagreement over quantity, quality, Contractor
the 30th day after the date of the Contractor's invoice Ofcompliance with any contract term or condition, or

paymen'F requgst, provided a proper invoice or paymentrequested progress payment amount.

request is received and there is no disagreement over quan- (iii) In the case of a final invoice for any balance of

tity, quality, or Contractor compliance with contract fynds due the Contractor for work or services performed,

requirements. the amount was not subject to further contract settlement

(2) Contractor's invoice The Contractor shall pre- actions between the Government and the Contractor.

pare and submit invoices to the designated billing office (4) Computing penalty amountThe interest penalty

specified in the contract. A proper invoice must include the shall be at the rate established by the Secretary of the

items listed in subdivisions (a)(2)(i) through (a)(2)(viii) of Treasury under section 12 of the Contract Disputes Act of

this clause. If the invoice does not comply with these 1978 (41 U.S.C. 611) that is in effect on the day after the

requirements, it shall be returned within 7 days after the due date, except where the interest penalty is prescribed by

date the designated billing office received the invoice, with other governmental authoritye.g, tariffs). This rate is

a statement of the reasons why it is not a proper invoice referred to as the "Renegotiation Board Interest Rate," and

Untimely notification will be taken into account in comput- it is published in thd=ederal Registesemiannually on or

ing any interest penalty owed the Contractor in the mannerabout January 1 and July 1. The interest penalty shall

described in subparagraph (a)(4) of this clause: accrue daily on the invoice principal payment amount
(i) Name and address of the Contractor. approved by th_e Government untllithe payment date qf such
(ii) Invoice date. (The Contractor is encouraged to approved principal amount; and will be compounded in 30-

date invoices as close as possible to the date of mailing 0|da‘y increments inclusive from the f|r§t d_ay after the due
transmission.) date through the payment date. That is, interest accrued at

(iii) Contract number or other authorization for the end of any 30-day period will be added to the approved

. . . invoice principal payment amount and will be subject to
work or services performed (including order number and . S L .
L interest penalties if not paid in the succeeding 30-day
contract line item number).

(iv) Description of work or services performed period. If the designated billing office failed to notify the

; Contractor of a defective invoice within the periods pre-
_(v) Delivery and payment terme.(, prompt pay-  gerined in subparagraph (a)(2) of this clause, the due date on
ment discount terms).

: o the corrected invoice will be adjusted by subtracting from
(vi) Name and address of Contractor official 10 gych date the number of days taken beyond the prescribed
whom payment is to be sent (must be the same as that in thgotification of defects period. Any interest penalty owed
contract or in a proper notice of assignment). the Contractor will be based on this adjusted due date.
(vii) Name (where practicable), title, phone num- Adjustments will be made by the designated payment office
ber, and mailing address of person to be notified in the evenfor errors in calculating interest penalties.

of a defective invoice. (i) For the sole purpose of computing an interest
(vii) Any other information or documentation penalty that might be due the Contractor, Government
required by the contract. acceptance or approval shall be deemed to have occurred

52-220



PART 52—SOLICITATION PROVISIONS AND CONTRACT CLAUSES 52.232-26

constructively as shown in subdivisions (a)(4)(i)(A) and (B) (6) Additional interest penalty (i) A penalty amount,

of this clause. In the event that actual acceptance orcalculated in accordance with subdivision (a)(6)(iii) of this
approval occurs within the constructive acceptance orclause, shall be paid in addition to the interest penalty
approval period, the determination of an interest penaltyamount if the Contractor—

shall be based on the actual date of acceptance or approval. (A) Is owed an interest penalty of $1 or more;
Constructive acceptance or constructive approval require- (B) Is not paid the interest penalty within 10
ments do not apply if there is a disagreement over quantitydays after the date the invoice amount is paid; and
quality, Contractor compliance with a contract provision, or (C) Makes a written demand to the designated

requested progress payment amounts. These requiremeng@yment office for additional penalty payment, in accor-

also do not compel Government officials to accept work or dance with subdivision (a)(6)(ii) of this clause, postmarked

services, approve Contractor estimates, perform contracot later than 40 days after the date the invoice amount is

administration functions, or make payment prior to fulfill- Paid.

ing their responsibilities. (il)(A) Contractors shall support written demands
(A) For work or services completed by the foradditional penalty payments with the following data. No

Contractor, Government acceptance shall be deemed t@dditional data shall be required. Contractors shall—

have occurred constructively on the 7th day after the - (1) Specifically assert that late payment
Contractor has completed the work or services in accor-Nterestis due underaspecn‘_lc invoice, and request payment
dance with the terms and conditions of the contract. of all overdue late payment interest penalty and such addi-

(B) For progress payments, Government Uonal penalty as may be required; _
approval shall be deemed to have occurred on the 7th day (2) Attach a copy of the invoice on which the

after Contractor estimates have been received by the desig!"Paid late payment interest was due; and
nated billing office. (3) State that payment of the principal has

(i) The following periods of time will not be been fecelvgd,Dlnclumcr;g the (tjatl)te of rtece|p|><t.d o
included in the determination of an interest penalty: the 40th d (B) ﬂeman N mtus € pc:js marke tct)rr: ?r etore
(A) The period taken to notify the Contractor of € ay atier payment was made, except that—

defects in invoices submitted to the Government, but this (1) I the postmark |s.|IIeg|bIe or noneX|ster_1t,
may not exceed 7 days. the demand must have been received and annotated with the

. . date of receipt by the designated payment office on or
resubmissig)li)o-ll:r’lEepcet;Ir(:gc?ees\l\i/r:a\?cr:icttra1 T) dfgicgozﬁrgifo?nd before the 40th day after payment was made; or
(C) For incorrect eIectroni)(/: funds transfér (2) If the postmark is illegible or nonexistent

(EFT) information, in accordance with the EFT clause of and the designated payment office fails to make the required
this contract ' annotation, the demand's validity will be determined by the

. . , date the Contractor has placed on the demand; provided
(iii) Interest penalties will not continue to accrue

i~ : . such date is no later than the 40th day after payment was
after the filing of a claim for such penalties under the clause made

at 52.233-1, Disputes, or for more than 1 year. Interest (iii)(A) The additional penalty shall be equal to

penalties of less than $1 need not be paid. 100 percent of any original late payment interest penalty
(iv) Interest penalties are not required on payment except—

delays due to disagreement between the Government and (1) The additional penalty shall not exceed
the Contractor over the payment amount or other issuesgs ooo:

involving contract compliance, or on amounts temporarily (2) The additional penalty shall never be less
withheld or retained in accordance with the terms of the than $25: and

contract. Claims involving disputes, and any interest that (3) No additional penalty is owed if the
may be payable will be resolved in accordance with the amount of the underlying interest penalty is less than $1.
clause at 52.233-1, Disputes. (B) If the interest penalty ceases to accrue in

(5) Prompt payment discountsAn interest penalty  accordance with the limits stated in subdivision (a)(4)(iii) of
also shall also be paid automatically by the designated pay+this clause, the amount of the additional penalty shall be cal-
ment office, without request from the Contractor, if a culated on the amount of interest penalty that would have
discount for prompt payment is taken improperly. The accrued in the absence of these limits, subject to the overall
interest penalty will be calculated on the amount of discountlimits on the additional penalty specified in subdivision
taken for the period beginning with the first day after the (a)(6)(iii)(A) of this clause.
end of the discount period through the date when the (C) For determining the maximum and mini-
Contractor is paid. mum additional penalties, the test shall be the interest
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penalty due on each separate payment made for each sepgraph (a)(3) concerning payments due on Saturdays,

rate contract. The maximum and minimum additional Sundays, and legal holidays.)

penalty shall not be based upon individual invoices unless (&) Invoice payments-(1) Types of invoice payments

the invoices are paid separately. Where payments are conFor purposes of this clause, there are several types of

solidated for disbursing purposes, the maximum and invoice payments that may occur under this contract, as fol-

minimum additional penalty determination shall be made lows:

separately for each contract therein. (i) Progress payments, if provided for elsewhere in
(D) The additional penalty does not apply to this contract, based on Contracting Officer approval of the

payments regulated by other Government regulatieng ( ©Stimated amount and value of work or services performed,

payments under utility contracts subject to tariffs and regu- I"cluding payments for reaching milestones in any project:
lation). (A) The due date for making such payments

(b) Contract financing payments(1) Due dates for sha!l be 14 dgys after_ receipt of the payment r(_aquest b_y the
recurring financing paymentslf this contract provides for ?glslg:nated ?Ilthn?h office. Iftthe destlgn?r:etﬂ b'””:g lo;ﬁ(ie f
contract financing, requests for payment shall be SmeittedrzchiOtzrt]rt]r?eati;e ifpsaycne]ie T trﬁguzs rr\:\(/alnt dfea(;:al':: shZI(Iat())e
to the designated billing office as specified in this contract P Pt pay

. . . . the 14th day after the date of the Contractor's payment
or as directed by the Contracting Officer. Contract financ- , : :
. . request, provided a proper payment request is received and
ing payments shall be made on tmes@rt day as prescribed quest, provi broper pay quest 1S W

. ) ; there is no disagreement over quantity, quality, or
by Agency head; if not prescr!bed, 'lnsert 30thjdtay after . Contractor compliance with contract requirements.
receipt of a proper contract financing request by the desig-

- : ) (B) The due date for payment of any amounts
nated billing office. In the event that an audit or other \giained by the Contracting Officer in accordance with the

review of a specific financing request is required to ensure;|guse at 52.232-5, Payments Under Fixed-Price
compliance with the terms and conditions of the contract, construction Contracts, shall be as specified in the contract
the designated payment office is not compelled to makeqy, if not specified, 30 days after approval for release to the
payment by the due date specified. Contractor by the Contracting Officer.

(2) Due dates for other contract financing For (i) Final payments based on completion and
advance payments, loans, or other arrangements that do neifcceptance of all work and presentation of release of all
involve recurring submissions of contract financing claims against the Government arising by virtue of the con-
requests, payment shall be made in accordance with the cortract, and payments for partial deliveries that have been
responding contract terms or as directed by the Contractingaccepted by the Governmemtd, each separate building,

Officer. public work, or other division of the contract for which the
(3) Interest penalty not applicableContract financ- price is stated separately in the contract):

ing payments shall not be assessed an interest penalty for (A) The due date for making such payments

payment delays. shall be either the 30th day after receipt by the designated

billing office of a proper invoice from the Contractor, or the
30th day after Government acceptance of the work or ser-
vices completed by the Contractor, whichever is later. If the
52.232-27 Prompt Payment for Construction designated billing office fails to annotate the invoice with
Contracts. the date of actual receipt at the time of receipt, the invoice
As prescribed in 32.908(b), insert the following clause: payment due date shall be the 30th day after the date of the
Contractor's invoice, provided a proper invoice is received
PROMPT PAYMENT FOR CONSTRUCTION CONTRACTS and there is no disagreement over quantity, quality, or
(Jun 1997) Contractor compliance with contract requirements.
) ) _ ) (B) On a final invoice where the payment
Notwithstanding any other payment terms in this con- gmount is subject to contract settlement actioes, (
tract, the Government will make invoice payments and release of claims), acceptance shall be deemed to have
contract financing payments under the terms and conditionsoccurred on the effective date of the contract settlement.
specified in this clause. Payment shall be considered as (2) Contractor's invoice The Contractor shall pre-
being made on the day a check is dated or the date of apare and submit invoices to the designated billing office
electronic funds transfer. Definitions of pertinent terms are specified in the contract. A proper invoice must include the
set forth in section 32.902 of the Federal Acquisition items listed in subdivisions (a)(2)(i) through (a)(2)(ix) of
Regulation. All days referred to in this clause are calendarthis clause. If the invoice does not comply with these
days, unless otherwise specified. (However, see subpararequirements, it shall be returned within 7 days after the

(End of clause)
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date the designated billing office received the invoice, with (4) Computing penalty amountThe interest penalty
a statement of the reasons why it is not a proper invoice.shall be at the rate established by the Secretary of the
Untimely notification will be taken into account in comput- Treasury under section 12 of the Contract Disputes Act of
ing any interest penalty owed the Contractor in the manner1978 (41 U.S.C. 611) that is in effect on the day after the
described in subparagraph (a)(4) of this clause. due date, except where the interest penalty is prescribed by
(i) Name and address of the Contractor. other governmental authoritye.@, tariffs). This rate is
(i) Invoice date. (The Contractor is encouraged to referred to as the “Renegotiation Board Interest Rate,” and
date invoices as close as possible to the date of mailing oft js published in thé=ederal Registesemiannually on or
transmission.) about January 1 and July 1. The interest penalty shall
(iif) Contract number or other authorization for accrue daily on the invoice principal payment amount
work or services performed (including order number and approved by the Government until the payment date of such

contract line item number). approved principal amount; and will be compounded in 30-
(iv) Description of work or services performed.  gay increments inclusive from the first day after the due

~(v) Delivery and payment terme.g, prompt pay-  date through the payment date. That is, interest accrued at
ment discount terms). the end of any 30-day period will be added to the approved

(vi) Name and address of Contractor official t0 jnyoice principal payment amount and will be subject to
whom payment is to be sent (must be the same as that in thyerest penalties if not paid in the succeeding 30-day
contract or in a proper notice of assignment). period. If the designated billing office failed to notify the

(vi) Name (where practicable), title, phone num-  conwactor of a defective invoice within the periods pre-
ber, and mgllm_g ad_dress of person to be notified in the eventrived in subparagraph (a)(2) of this clause, the due date on
ofa defecqye INvoIce. . . L the corrected invoice will be adjusted by subtracting from

. (viii) I_:or payments desc_rlt_)ed in_subdivision such date the number of days taken beyond the prescribed
(@)(1)(1) of this clf'a_use_, sgbstantlatlon of_the amour_1ts notification of defects period. Any interest penalty owed
requested and certification in accordance with the require-y " ~ontractor will be based on this adjusted due date.
Eigéfpﬁée tggns(ilrig;gn aclton?rza.stes)z-& Payments UnderAdjustments will be made by the designated payment office

(ix) Any other informatio.n or documentation for error; In calculating interest penalties, . .
required by the contract. (i) For 'Fhe sole purpose of computing an interest

(x) While not required, the Contractor is strongly penalty that might be due the Contractor for payments

' described in subdivision (a)(1)(ii) of this clause,

encouraged to assign an identification number to each
invoice Government acceptance or approval shall be deemed to

(3) Interest penalty An interest penalty shall be paid have occurrr]ed constlructcljve:]y on tkhe 7t Qay gfter the
automatically by the designated payment office, without CONtractor has completed the work or services in accor-

request from the Contractor, if payment is not made by thedance with the terms and conditions of the contract. In the
due date and the conditions listed in subdivisions (a)(3)(i) event that actual acceptance or approval occurs within the

through (a)(3)(iii) of this clause are met, if applicable. constructive acceptance or approval period, the determina-
However, when the due date falls on a Saturday, Sunday, ofon Of an interest penalty shall be based on the actual date
legal holiday when Federal Government offices are closed®f @cceptance or approval. Constructive acceptance or con-

and Government business is not expected to be conductedsructive approval requirements do not apply if there is a
payment may be made on the following business day with-disagreement over quantity, quality, or Contractor compli-

out incurring a late payment interest penalty. ance with a contract provision. These requirements also do
(|) A proper invoice was received by the designated not Compel Government officials to accept work or services,
billing office. approve Contractor estimates, perform contract administra-

(i) A receiving report or other Government docu- tion functions, or make payment prior to fulfilling their
mentation authorizing payment was processed and thergesponsibilities.

was no disagreement over quantity, quality, Contractor (i) The following periods of time will not be
compliance with any contract term or condition, or included in the determination of an interest penalty:
requested progress payment amount. (A) The period taken to notify the Contractor of

(iii) In the case of a final invoice for any balance of defects in invoices submitted to the Government, but this
funds due the Contractor for work or services performed, may not exceed 7 days.
the amount was not subject to further contract settlement (B) The period between the defects notice and
actions between the Government and the Contractor. resubmission of the corrected invoice by the Contractor.
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(C) For incorrect electronic funds transfer annotation, the demand's validity will be determined by the
(EFT) information, in accordance with the EFT clause of date the Contractor has placed on the demand; provided
this contract. such date is no later than the 40th day after payment was
(ii) Interest penalties will not continue to accrue made.
after the filing of a claim for such penalties under the clause (ii)(A) The additional penalty shall be equal to
at 52.233-1, Disputes, or for more than 1 year. Interest100 percent of any original late payment interest penalty
penalties of less than $1 need not be paid. except—
(iv) Interest penalties are not required on payment (1) The additional penalty shall not exceed
delays due to disagreement between the Government angs 000;
the Contractor over the payment amount or other issues (2) The additional penalty shall never be less
involving contract compliance, or on amounts temporarily than $25: and
withheld or retained in accordance with the terms of the (3) No additional penalty is owed if the
contract. Claims involving disputes, and any interest that 3mount of the underlying interest penalty is less than $1.
may be payable, will be resolved in accordance with the (B) If the interest penalty ceases to accrue in
clause at 52.233-1, Disputes. _ accordance with the limits stated in subdivision (a)(4)(iii) of
(5) Prompt payment discountsAn interest penalty  thjs clause, the amount of the additional penalty shall be cal-
also shall be paid automatically by the designated payment,jated on the amount of interest penalty that would have

office, without request from the Contractor, if a discount for 4ccre4 in the absence of these limits, subject to the overall
prompt payment is taken improperly. The interest penalty jinits on the additional penalty specified in subdivision
will be calculated on the amount of discount taken for the (a)(6)(iii)(A) of this clause.

period beginning with the first day after the end of the dis-
count period through the date when the Contractor is paid.
(6) Additional interest penalty (i) A penalty amount,

calculated in accordance with subdivision (a)(6)(iii) of this
clause, shall be paid in addition to the interest penalty
amount if the Contractor—

(A) Is owed an interest penalty of $1 or more;

(B) Is not paid the interest penalty within 10
days after the date the invoice amount is paid; and

(C) Makes a written demand to the designated
payment office for additional penalty payment, in accor-
dance with subdivision (a)(6)(ii) of this clause, postmarked
not later than 40 days after the date the invoice amount i
paid.

(C) For determining the maximum and mini-
mum additional penalties, the test shall be the interest
penalty due on each separate payment made for each sepa-
rate contract. The maximum and minimum additional
penalty shall not be based upon individual invoices unless
the invoices are paid separately. Where payments are con-
solidated for disbursing purposes, the maximum and
minimum additional penalty determination shall be made
separately for each contract therein.

(D) The additional penalty does not apply to
payments regulated by other Government regulatiens (
Jayments under utility contracts subject to tariffs and regu-
lation).

(b) Contract financing payments(l) Due dates for
for additional penalty payments with the following data. No "curring financing paymentslf this contract provides for

additional data shall be required. Contractors shall— contract financing, requests for payment shall be submitted
(1) Specifically assert that late payment to the designated billing office as specified in this contract

interest is due under a specific invoice, and request paymenf" as directed by the Contracting Officer. Contract financ-
of all overdue late payment interest penalty and such addi-Ng Payments shall be made on thesért day as prescribed

(il)(A) Contractors shall support written demands

tional penalty as may be required; by Agency head,; if not prescribed, insert 30th]akay after

(2) Attach a copy of the invoice on which the receipt of a proper contract financing request by the desig-
unpaid late payment interest was due; and nated billing office. In the event that an audit or other

(3) State that payment of the principal has review of a specific financing request is required to ensure
been received, including the date of receipt. compliance with the terms and conditions of the contract,

(B) Demands must be postmarked on or before the designated payment office is not compelled to make

the 40th day after payment was made, except that— payment by the due date specified.

(1) If the postmark is illegible or nonexistent, (2) Due dates for other contract financing For

the demand must have been received and annotated with th@dvance payments, loans, or other arrangements that do not
date of receipt by the designated payment office on orinvolve recurring submissions of contract financing
before the 40th day after payment was made; or requests, payment shall be made in accordance with the cor-

(2) If the postmark is illegible or nonexistent responding contract terms or as directed by the Contracting
and the designated payment office fails to make the requiredOfficer.
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(3) Interest penalty not applicableContract financ- (3) Withholding requirementsPermit such withhold-
ing payments shall not be assessed an interest penalty fdng without incurring any obligation to pay a late payment
payment delays. penalty if—

(c) Subcontract clause requirementsThe Contractor (i) A notice conforming to the standards of para-

shall include in each subcontract for property or servicesdraph (g) of this clause previously has been furnished to the

(including a material supplier) for the purpose of perform- subcontractor; and

ing this contract the following: (i) A copy of any notice issued by a Contractor
(1) Prompt payment for subcontractorsA payment pyrsuant to subdivision (d)(3)(i) of this clause has been fur-

clause that obligates the Contractor to pay the subcontractofiShed to the Contracting Officer.

for satisfactory performance under its subcontract not later  (8) Subcontractor withholding procedures If a

than 7 days from receipt of payment out of such amounts aSContractor, after making a request for payment to the

are paid to the Contractor under this contract. Government but before making a payment to a subcontrac-

(2) Interest for subcontractors An interest penalty tor for the subcontractor's performance covered by the

clause that obligates the Contractor to pay to the subcon—pfjlywlent request, discovers that all or a portion of the pay-

tract it ¢ Ity f h t not de i ment otherwise due such subcontractor is subject to
ractor an interest penally for €ach payment not made Inwithholding from the subcontractor in accordance with the
accordance with the payment clause—

) i o subcontract agreement, then the Contractor shall—

) (i) For the period begmnlng on the day aftgr the (1) Subcontractor notice Furnish to the subcontrac-

required payment date and ending on the date on which paygqr 4 notice conforming to the standards of paragraph (g) of

ment of the amount due is made; and this clause as soon as practicable upon ascertaining the
(i) Computed at the rate of interest established by cause giving rise to a withholding, but prior to the due date

the Secretary of the Treasury, and published irFgaeral for subcontractor payment;

Register for interest payments under section 12 of the (2) Contracting Officer notice Furnish to the

Contract Disputes Act of 1978 (41 U.S.C. 611) in effect at Contracting Officer, as soon as practicable, a copy of the

the time the Contractor accrues the obligation to pay annotice furnished to the subcontractor pursuant to subpara-

interest penalty. graph (e)(1) of this clause;

(3) Subcontractor clause flowdowrA clause requir- (3) Subcontractor progress payment reduction
ing each subcontractor to include a payment clause and afReduce the subcontractor's progress payment by an amount
interest penalty clause conforming to the standards set fortthot to exceed the amount specified in the notice of with-
in subparagraphs (c)(1) and (c)(2) of this clause in each ofholding furnished under subparagraph (e)(1) of this clause;
its subcontracts, and to require each of its subcontractors to  (4) Subsequent subcontractor paymeRay the sub-
include such clauses in their subcontracts with each |0wer-ContraCt0r as soon as praCticable after the correction of the
tier subcontractor or supplier. identified subcontract performance deficiency, and—

(d) Subcontract clause interpretation The clauses (i) Make such payment within—

required by paragraph (c) of this clause shall not be con- (A) Seven days after correction of the identified
strued to impair the right of the Contractor or a subcontract performance deficiency (unless the funds there-

subcontractor at any tier to negotiate, and to include in theirfog ml;st be crjecovebrgq_fmm the5G.0ve][r;rr:1_ent| bece.luse of a
subcontract, provisions that— reduction under subdivision (e)(5)(i)) of this clause; or

(1) Retainage permitted Permit the Contractor or a (B) Seven days after.the Contractor recovers
such funds from the Government; or

subcontractor to retain (without cause) a specified percent- . L .
(i) Incur an obligation to pay a late payment inter-

age of each progress payment otherwise due to Best penalty computed at the rate of interest established by

subcontractor for satisfactory performance under the sub-the Secretary of the Treasury, and published irFdueral
contract yvithout i”C“”i”Q_ any obligatioq to pay a late Register for interest payments under section 12 of the
payment interest penalty, in accordance with terms and cononracts Disputes Act of 1978 (41 U.S.C. 611) in effect at

ditions agreed to by the parties to the subcontract, givingihe time the Contractor accrues the obligation to pay an
such recognition as the parties deem appropriate to the abilinterest penalty;

ity of a subcontractor to furnish a performance bond and a (5) Notice to Contracting Officer Notify the
payment bond; Contracting Officer upon—

(2) Withholding permitted Permit the Contractor or (i) Reduction of the amount of any subsequent cer-
subcontractor to make a determination that part or all of thetified application for payment; or
subcontractor's request for payment may be withheld in (i) Payment to the subcontractor of any withheld
accordance with the subcontract agreement; and amounts of a progress payment, specifying—
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(A) The amounts withheld under subparagraph (1) The amount to be withheld;

(e)(1) of this clause; and (2) The specific causes for the withholding under the
(B) The dates that such withholding began and terms of the subcontract; and

ended; and (3) The remedial actions to be taken by the subcon-

(6) Interest to GovernmentBe obligated to pay to the tractor in order to receive payment of the amounts withheld.
Government an amount equal to interest on the withheld (h) Subcontractor payment entitlemerithe Contractor
payments (computed in the manner provided in 31 U.S.C.may not request payment from the Government of any
3903(c)(1)), from the 8th day after receipt of the withheld amount withheld or retained in accordance with paragraph

amounts from the Government until— (d) of this clause until such time as the Contractor has deter-
() The day the identified subcontractor perfor- mined and certified to the Contracting Officer that the
mance deficiency is corrected; or subcontractor is entitled to the payment of such amount.
(i) The date that any subsequent payment is (i) Prime-subcontractor disputesA dispute between the
reduced under subdivision (e)(5)(i) of this clause. Contractor and subcontractor relating to the amount or enti-

(f) Third-party deficiency reports-(1) Withholding from  tlement of a subcontractor to a payment or a late payment
subcontractor If a Contractor, after making payment to & nterest penalty under a clause included in the subcontract
first-tier subcontractor, receives from a supplier or subcon- pyrsuant to paragraph (c) of this clause does not constitute
tractor of the first-tier subcontractor (hereafter referred to asy gispute to which the United States is a party. The United
a "second-tier subcontractor”) a written notice in accor- states may not be interpleaded in any judicial or adminis-
dance with section 2 of the Act of August 24, 1935 rative proceeding involving such a dispute.

(40 U.S.C. 270b, Miller Act), asserting a deficiency in such () Preservation of prime-subcontractor rightsEExcept
first-tier subcontractor's performance under the contract for 5 provided in paragraph (i) of this clause, this clause shall
which the Contractor may be ultimately liable, and the ot |imit or impair any contractual, administrative, or judi-
Contractor determines that all or a portion of future pay- ¢ia| remedies otherwise available to the Contractor or a
ments otherwise due such first-tier subcontractor is subjecty,pcontractor in the event of a dispute involving late pay-
to withholding in accordance with the subcontract agree- ant or nonpayment by the Contractor or deficient

ment, the Contractor may, without incurring an obligation to subcontract performance or nonperformance by a subcon-
pay an interest penalty under subparagraph (e)(6) of thistractor
clause— (k) Non-recourse for prime contractor interest penalty

f .(') Ftur;:sh :O tge élrst}tler subcorr:tractofrtﬁ_ noflce The Contractor's obligation to pay an interest penalty to a
conforming to the standards of paragraph (g) of this clause ubcontractor pursuant to the clauses included in a subcon-

as soon as practicable upon making such determination; anéract under paragraph (c) of this clause shall not be

(.") Withhold from the first-tier subcontractor's onstrued to be an obligation of the United States for such
next available progress payment or payments an amount nol

e . . . Interest penalty. A cost-reimbursement claim may not
to egceed the amoun'F spemﬂed |n'the nqtlce of withholding include any amount for reimbursement of such interest
furnished under subdivision (f)(1)(i) of this clause. enalt

(2) Subsequent payment or interest charde soon P Y-

as practicable, but not later than 7 days after receipt of sat- (End of clause)
isfactory written notification that the identified subcontract
performance deficiency has been corrected, the Contracto
shall—

(i) Pay the amount withheld under subdivision
(H(2)(ii) of this clause to such first-tier subcontractor; or

(i) Incur an obligation to pay a late payment inter- X . . :
est penalty to such first-tier subcontractor computed at the As .prescnbed in 32.206(b)(2), insert the following
rate of interest established by the Secretary of the Treasury?lause'

52.232-28 [Reserved]

52.232-29 Terms for Financing of Purchases of
Commercial ltems.

and published in thEederal Registerfor interest payments TERMS FOR FINANCING OF PURCHASES OF COMMERCIAL
under section 12 of the Contracts Disputes Act of 1978 ItEms (OCT 1995)
(41 U.S.C. 611) in effect at the time the Contractor accrues
the obligation to pay an interest penalty. (a) Contractor entittement to financing paymentShe
(g) Written notice of subcontractor withholding\ writ- Contractor may request, and the Government shall pay, a

ten notice of any withholding shall be issued to a contract financing payment as specified elsewhere in this
subcontractor (with a copy to the Contracting Officer of any contract when: the payment requested is properly due in
such notice issued by the Contractor), specifying— accordance with this contract; the supplies deliverable or

52-226



PART 52—SOLICITATION PROVISIONS AND CONTRACT CLAUSES 52.232-30

services due under the contract will be delivered or per- (4) An appropriately itemized and totaled statement of
formed in accordance with the contract; and there has beeithe financing payments requested and such other informa-
no impairment or diminution of the Government’s security tion as is necessary for computation of the payment,
under this contract. prepared in accordance with the direction of the Contracting
(b) Special terms regarding termination for caudgthis Officer.
contract is terminated for cause, the Contractor shall, on (f) Limitation on frequency of financing payments
demand, repay to the Government the amount of unliqui- Contractor financing payments shall be provided no more
dated contract financing payments. The Government shallfrequently than monthly.
be liable for no payment except as provided by the (g) In the event of any conflict between the terms pro-
Termination for Cause paragraph of the clause at 52.212-4posed by the offeror in response to an invitation to propose
Contract Terms and Conditions—Commercial Items. financing terms (52.232-31) and the terms in this clause, the
(c) Security for Government financingn the event the  terms of this clause shall govern.
Contractor fails to provide adequate security, as required in
this contract, no financing payment shall be made under this
contract. Upon receipt of adequate security, financing pay-
ments shall be made, including all previous payments t052.232-30 Installment Payments for Commercial
which the Contractor is entitled, in accordance with the Items.
terms of the provisions for contract financing. If at any time  As prescribed in 32.206(g), insert the following clause:
the Contracting Officer determines that the security pro-
vided by the Contractor is insufficient, the Contractor shall
promptly provide such additional security as the
Contracting Officer determines necessary. In the event the (a) Contractor entitlement to financing paymenfghe
Contractor fails to provide such additional security, the Contractor may request, and the Government shall pay, a
Contracting Officer may collect or liquidate such security contract financing installment payment as specified in this
that has been provided and suspend further payments to thgontract when: the payment requested is properly due in
Contractor; and the Contractor shall repay to the accordance with this contract; the supplies deliverable or
Government the amount of unliquidated financing pay- services due under the contract will be delivered or per-
ments as the Contracting Officer at his sole discretion formed in accordance with the contract; and there has been

(End of clause)

INSTALLMENT PAYMENTS FOR COMMERCIAL ITEMS
(Oct 1995)

deems repayable. no impairment or diminution of the Government’s security
(d) Reservation of rights(1) No payment or other action ynder this contract.

by the Government under this clause shall— (b) Computation of amounts Installment payment

(i) Excuse the Contractor from performance of financing shall be paid to the Contractor when requested for
obligations under this contract; or each separately priced unit of supply (but not for services)

(i) Constitute a waiver of any of the rights or of each contract line item in amounts approved by the
remedies of the parties under the contract. Contracting Officer pursuant to this clause.

(2) The Government's rights and remedies under this (1) Number of installment payments for each contract

clause— line item Each separately priced unit of each contract line

(i) Shall not be exclusive, but rather shall be in item is authorized a fixed number of monthly installment
addition to any other rights and remedies provided by law orpayments. The number of installment payments authorized
this contract; and for each unit of a contract line item is equal to the number

(i) Shall not be affected by delayed, partial, or of months from the date of contract award to the date one
omitted exercise of any right, remedy, power, or privilege, month before the first delivery of the first separately priced
nor shall such exercise or any single exercise preclude ownit of the contract line item. For example, if the first
impair any further exercise under this clause or the exercisescheduled delivery of any separately priced unit of a con-
of any other right, power, or privilege of the Government. tract line item is 9 months after award of the contract, all

(e) Content of Contractor's request for financing pay- separately priced units of that contract line item are autho-
ment The Contractor's request for financing payment shall rized 8 installment payments.
contain the following: (2) Amount of each installment paymeithe amount
(1) The name and address of the Contractor; of each installment payment for each separately priced unit
(2) The date of the request for financing payment; of each contract line item is equal to 70 percent of the unit
(3) The contract number and/or other identifier of the price divided by the number of installment payments autho-
contract or order under which the request is made; and rized for that unit.
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(3) Date of each installment paymentnstallment (9) Special terms regarding termination for caudgthis
payments for any particular separately priced unit of a con-contract is terminated for cause, the Contractor shall, on
tract line item begin the number of months prior to the demand, repay to the Government the amount of unliqui-
delivery of that unit that are equal to the number of install- dated installment payments. The Government shall be
ment payments authorized for that unit. For example, if 8 liable for no payment except as provided by the Termination
installment payments are authorized for each separatelffor Cause paragraph of the clause at 52.212-4, Contract
priced unit of a contract line item, the first installment pay- Terms and Conditions—Commercial ltems.
ment for any particular unit of that contract line item would (h) Reservation of rights.(1) No payment, vesting of
be 8 months before the scheduled delivery date for that unittite under this clause, or other action taken by the
The last installment payment would be 1 month before Government under this clause shall—

scheduled delivery of a unit. () Excuse the Contractor from performance of
(4) Limitation on payment Prior to the delivery pay-  obligations under this contract; or
ment for a separately priced unit of a contract line item, the (i) Constitute a waiver of any of the rights or
sum of all installment payments for that unit shall not remedies of the parties under the contract.
exceed 70 percent of the price of that unit. (2) The Government's rights and remedies under this
(c) Contractor request for installment paymeniThe clause—
Contractor may submit requests for payment of installment (i) Shall not be exclusive, but rather shall be in

payments not more frequently than monthly, in a form and aqgition to any other rights and remedies provided by law or
manner acceptable to the Contracting Officer. Unless oth-ihis contract: and

erwise authorized by the Contracting Officer, all installment (i) Shall not be affected by delayed, partial, or

payments in any month for which payment is being gmjted exercise of any right, remedy, power, or privilege,
requested shall be included in a single request, appropriately,,- shal such exercise or any single exercise preclude or
itemized and totaled. _ impair any further exercise under this clause or the exercise
(d) Dates for payment An installment payment under ¢ oy other right, power, or privilege of the Government.
this clause is a contract financing payment under the Prompt (i) Content of Contractor's request for installment pay-

Payment clause of this contract, and except as provided ir]’nent The Contractor's request for installment payment
paragraph (e) of this clause, approved requests shall be paighaII contain the following:

within 30 days of submittal of a proper request for payment.
(e) Liquidation of installment payments Installment
payments shall be liquidated by deducting from the delivery
payment of each item the total unliquidated allmount-of contract or order under which the request is made; and
installment payments made for that separately priced unit of L )
T LT (4) An itemized and totaled statement of the items,
that contract line item. The liquidation amounts for each . :
. C . . installment payment amount, and month for which payment
unit of each line item shall be clearly delineated in each. ) : :
. . is being requested, for each separately priced unit of each
request for delivery payment submitted by the Contractor. o
: . ; . contract line item.
() Security for installment payment financingn the
event the Contractor fails to provide adequate security as (End of clause)
required in this contract, no financing payment shall be

made_unde_r this contract. - Upon receipt of qdequz_ate S€CU55 232.31  Invitation to Propose Financing Terms.
rity, financing payments shall be made, including all

previous payments to which the Contractor is entitled, in As prescribed in 32.205(b) and 32.206, insert the follow-

accordance with the terms of the contract. If at any time the'Nd Provision

Contracting Officer determines that the security provided  yyiration To PROPOSE FINANCING TERMS (OCT 1995)

by the Contractor is insufficient, the Contractor shall

promptly provide such additional security as the (@) The offeror is invited to propose terms under which

Contracting Officer determines necessary. In the event thethe Government shall make contract financing payments
Contractor fails to provide such additional security, the during contract performance. The financing terms proposed
Contracting Officer may collect or liquidate such security by the offeror shall be a factor in the evaluation of the

that has been provided, and suspend further payments to thefferor’s proposal. The financing terms of the successful

Contractor; the Contractor shall repay to the Governmentofferor and the clause, Terms for Financing of Purchases of
the amount of unliquidated financing payments as the Commercial Items, at 52.232-29, shall be incorporated in
Contracting Officer at his sole discretion deems repayable. any resulting contract.

(1) The name and address of the Contractor;
(2) The date of the request for installment payment;
(3) The contract number and/or other identifier of the
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(b) The offeror agrees that in the event of any conflict performance-based payments in any period for which pay-
between the terms proposed by the offeror and the terms ifment is being requested shall be included in a single request,
the clause at 52.232-29, Terms for Financing of Purchasesappropriately itemized and totaled. The Contractor's
of Commercial Items, the terms of the clause at 52.232-29request shall contain the information and certification
shall govern. detailed in paragraphs () and (m) of this clause.

(c) Because of statutory limitations (10 U.S.C. 2307(f)  (c) Approval and payment of requests(l) The
and 41 U.S.C. 255(f)), the offeror's proposed financing shall Contractor shall not be entitled to payment of a request for
not be acceptable if it does not conform to the following performance-based payment prior to successful accomplish-
limitations: ment of the event or performance criterion for which

(1) Delivery payments shall be made only for supplies payment is requested. The Contracting Officer shall deter-
delivered and accepted, or services rendered and accepted inine whether the event or performance criterion for which
accordance with the payment terms of this contract; payment is requested has been successfully accomplished in

(2) Contract financing payments shall not exceed 15 accordance with the terms of the contract. The Contracting
percent of the contract price in advance of any performanceOfficer may, at any time, require the Contractor to substan-
of work under the contract; tiate the successful performance of any event or

(3) The terms and conditions of the contract financing performance criterion which has been or is represented as
must be appropriate or customary in the commercial mar-peing payable.

ketplace; and (2) A payment under this performance-based payment
(4) The terms and conditions of the contract financing clause is a contract financing payment under the Prompt
must be in the best interests of the United States. Payment clause of this contract, and approved requests shalll
(d) The offeror's proposal of financing terms shall be paid in accordance with the prompt payment period and
include the following: provisions specified for contract financing payments by that

(1) The proposed contractual language describing theclause. However, if the Contracting Officer requires sub-
contract financing (see FAR 32.202-2 for appropriate defin- stantiation as provided in paragraph (c)(1) of this clause, or
itions of types of payments); and inquires into the status of an event or performance criterion,

(2) Alisting of the earliest date and greatest amount ator into any of the conditions listed in paragraph (e) of this
which each contract financing payment may be payable ancclause, or into the Contractor certification, payment is not
the amount of each delivery payment. Any resulting con- required, and the prompt payment period shall not begin
tract shall provide that no contract financing payment shall until the Contracting Officer approves the request.
be made at any earlier date or in a greater amount than (3) The approval by the Contracting Officer of a
shown in the offeror's listing. request for performance-based payment does not constitute

(e) The offeror's proposed prices and financing terms an acceptance by the Government and does not excuse the
shall be evaluated to determine the cost to the United Stategontractor from performance of ob”gations under this con-

of the proposal using the interest rate and delivery schedulgygct.
SDECifiEd elsewhere in this solicitation. (d) |_|qu|dat|on of performance_based payment$1)
(End of provision) Perforr_nance—base_d finance amo_unt_s paid prior to pa_lyment
for delivery of an item shall be liquidated by deducting a
percentage or a designated dollar amount from the delivery
52.232-32 Performance-Based Payments. payment. If the performance-based finance payments are
As prescribed in 32.1005, insert the following clause:  on a delivery item basis, the liquidation amount for each
such line item shall be the percent of that delivery item price
that was previously paid under performance-based finance
(a) Amount of payments and limitations on payments payments or the designated dollar amount. If the perfor-
Subject to such other limitations and conditions as are specinance-based finance payments are on a whole contract
ified in this contract and this clause, the amount of basis, liquidation shall be by either predesignated liquida-
payments and limitations on payments shall be specified intion amounts or a liquidation percentage.
the contract’s description of the basis for payment. (2) If at any time the amount of payments under this
(b) Contractor request for performance-based payment contract exceeds any limitation in this contract, the
The Contractor may submit requests for payment of perfor-Contractor shall repay to the Government the excess.
mance-based payments not more frequently than monthlyUnless otherwise determined by the Contracting Officer,
in a form and manner acceptable to the Contracting Officer.such excess shall be credited as a reduction in the unliqui-
Unless otherwise authorized by the Contracting Officer, all dated performance-based payment balance(s), after

PERFORMANCE-BASED PAYMENTS (MAY 1997)
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adjustment of invoice payments and balances for any (5) In order to acquire for its own use or dispose of
retroactive price adjustments. property to which title is vested in the Government under
(e) Reduction or suspension of performance-based pay-this clause, the Contractor must obtain the Contracting
ments The Contracting Officer may reduce or suspend Officer's advance approval of the action and the terms. If
performance-based payments, liquidate performance-basedpproved, the basis for payment (the events or performance
payments by deduction from any payment under the con-criteria) to which the property is related shall be deemed to
tract, or take a combination of these actions after finding be not in compliance with the terms of the contract and not
upon substantial evidence any of the following conditions: payable (if the property is part of or needed for perfor-
(1) The Contractor failed to comply with any material mance), and the Contractor shall refund the related
requirement of this contract (which includes paragraphs (h) performance-based payments in accordance with paragraph

and (i) of this clause). (d) of this clause.
(2) Performance of this contract is endangered by the (6) When the Contractor completes all of the obliga-
Contractor's— tions under this contract, including liquidation of all
(i) Failure to make progress; or performance-based payments, title shall vest in the
(ii) Unsatisfactory financial condition. Contractor for all property (or the proceeds thereof) not—
(3) The Contractor is delinquent in payment of any (i) Delivered to, and accepted by, the Government

subcontractor or supplier under this contract in the ordinary ;nqer this contract; or
course of business.

(f) Title. (1) Title to the property described in this para-
graph (f) shall vest in the Government. Vestiture shall be
immediately upon the date of the first performance-based (7) The terms of this contract concerning liability for

payment under this contract, for property acquired or Pr0- Government-furnished property shall not apply to property

duced before that_date. Otherwise, vestiture shall OCCUN -\ hich the Government acquired title solely under this

when the property is or should have been allocable or ProP-|quse

erly chargeable to this contract (9) éisk of loss Before delivery to and acceptance by the
(2) “Property,” as used in this clause, includes all of g y P y

. . . ) Government, the Contractor shall bear the risk of loss for
the following described items acquired or produced by the . . :
Contractor that are or should be allocable or properly property, the title to which vests in the Government under

chargeable to this contract under sound and generallyth's clause, except to the extent the Government expressly

accepted accounting principles and practices: assumes the risk. If any property is damaged, lost, stolen,
() Parts, materials, inventories, and work in or destroyed, the basis of payment (the events or perfor-

process; mance criteria) to which the property is related shall be
,(ii) Special tooling and special test equipment to deemed to be not in cpmpliance with the terms of the con-
which the Government is to acquire title under any other tract and not payable (if the property is part of or needed for
clause of this contract: performance), and the Contractor shall refund the related
(iii) Nondurable {.e., noncapital) tools, jigs, dies, performc_ance—based payments in accordance with paragraph
fixtures, molds, patterns, taps, gauges, test equipment an&d) Of this clause. o
other similar manufacturing aids, title to which would not (") Records and controlsThe Contractor shall maintain

be obtained as special tooling under subparagraph (f)(2)(ijrécords and controls adequate for administration of this
of this clause: and clause. The Contractor shall have no entitlement to perfor-
(iv) Drawings and technical data, to the extent the Mance-based payments during any time the Contractor's

Contractor or subcontractors are required to deliver them tof€cords or controls are determined by the Contracting
the Government by other clauses of this contract. Officer to be inadequate for administration of this clause.

(3) Although title to property is in the Government (i) Reports and Government acces§he Contractor
under this clause, other applicable clauses of this contracshall promptly furnish reports, certificates, financial state-
(e.g, the termination or special tooling clauses) shall deter-ments, and other pertinent information requested by the
mine the handling and disposition of the property. Contracting Officer for the administration of this clause and

(4) The Contractor may sell any scrap resulting from to determine that an event or other criterion prompting a
production under this contract, without requesting the financing payment has been successfully accomplished.
Contracting Officer's approval, provided that any significant The Contractor shall give the Government reasonable
reduction in the value of the property to which the opportunity to examine and verify the Contractor's records
Government has title under this clause is reported in writingand to examine and verify the Contractor's performance of
to the Contracting Officer. this contract for administration of this clause.

(i) Incorporated in supplies delivered to, and
accepted by, the Government under this contract and to
which title is vested in the Government under this clause.
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() Special terms regarding defaullf this contract is ter-
minated under the Default clause, (1) the Contractor shall,
on demand, repay to the Government the amount of unlig-
uidated performance-based payments, and (2) title shall
vest in the Contractor, on full liquidation of all perfor-
mance-based payments, for all property for which the
Government elects not to require delivery under the Default
clause of this contract. The Government shall be liable for
no payment except as provided by the Default clause.

(k) Reservation of rights (1) No payment or vesting of
title under this clause shall—

(i) Excuse the Contractor from performance of
obligations under this contract; or

(i) Constitute a waiver of any of the rights or
remedies of the parties under the contract.

(3) There are no encumbrances (except as reported in
writing on ) against the property acquired or pro-
duced for, and allocated or properly chargeable to, the
contract which would affect or impair the Government's
title;

(4) There has been no materially adverse change in the
financial condition of the Contractor since the submission
by the Contractor to the Government of the most recent
written information dated ; and

(5) After the making of this requested performance-
based payment, the amount of all payments for each
deliverable item for which performance-based payments
have been requested will not exceed any limitation in the
contract, and the amount of all payments under the contract
will not exceed any limitation in the contract.

(End of clause)

52.232-33

(2) The Government's rights and remedies under this

clause—
(i) Shall not be exclusive, but rather shall be in 52.232-33 Mandatory Information for Electronic
addition to any other rights and remedies provided by law or  Funds Transfer Payment.
this contract; and As prescribed in 32.1103(a) and (c), insert the following
(i) Shall not be affected by delayed, partial, or clause:
omitted exercise of any right, remedy, power, or privilege,
nor shall such exercise or any single exercise preclude or
impair any further exercise under this clause or the exercise
of any other right, power, or privilege of the Government.
(I) Content of Contractor's request for performance-based
payment The Contractor's request for performance-based
payment shall contain the following:

(1) The name and address of the Contractor;

(2) The date of the request for performance-based
payment;

(3) The contract number and/or other identifier of the
contract or order under which the request is made;

(4) Such information and documentation as is
required by the contract's description of the basis for pay-
ment; and

(5) A certification by a Contractor official authorized
to bind the Contractor, as specified in paragraph (m) of this
clause.

MANDATORY INFORMATION FOR ELECTRONIC FUNDS
TRANSFER PAYMENT (AUG 1996)

(a) Method of paymentPayments by the Government
under this contract, including invoice and contract financing
payments, may be made by check or electronic funds trans-
fer (EFT) at the option of the Government. If payment is
made by EFT, the Government may, at its option, also for-
ward the associated payment information by electronic
transfer. As used in this clause, the term “EFT” refers to the
funds transfer and may also include the information transfer.

(b) Mandatory submission of Contractor's EFT informa-
tion. (1) The Contractor is required, as a condition to any
payment under this contract, to provide the Government
with the information required to make payment by EFT as
described in paragraph (d) of this clause, unless the payment
office determines that submission of the information is not

(m) Content of Contractor's certificationAs required in ~ 'eduired. However, until January 1, 1999, in the event the

paragraph (I)(5) of this clause, the Contractor shall make theContractor certifies in writing to the payment offlce t_hat_ the_
following certification in each request for performance- Contractor does not have an account with a financial insti-

based payment: tution or an authorized payment agent, payment shall be
made by other than EFT. For any payments to be made after
January 1, 1999, the Contractor shall provide EFT informa-
tion as described in paragraph (d) of this clause.

(2) If the Contractor provides EFT information
applicable to multiple contracts, the Contractor shall specif-
ically state the applicability of this EFT information in
terms acceptable to the payment office.

I certify to the best of my knowledge and belief that—

(1) This request for performance-based payment is true
and correct; this request (and attachments) has been pre-
pared from the books and records of the Contractor, in
accordance with the contract and the instructions of the
Contracting Officer;

(2) (Except as reported in writing on ), all

payments to subcontractors and suppliers under this con-
tract have been paid, or will be paid, currently, when due in
the ordinary course of business;

(c) Contractor's EFT information Prior to submission of
the first request for payment (whether for invoice or con-
tract financing payment) under this contract, the Contractor
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shall provide the information required to make contract pay- using the changed EFT information no later than the 30th
ment by EFT, as described in paragraph (d) of this clauseday after its receipt to the extent payment is made by EFT.
directly to the Government payment office named in this However, the Contractor may request that no further pay-
contract. If more than one payment office is named for thements be made until the changed EFT information is
contract, the Contractor shall provide a separate notice tamplemented by the payment office. If such suspension
each office. In the event that the EFT information changes,would result in a late payment under the Prompt Payment
the Contractor shall be responsible for providing the clause of this contract, the Contractor's request for suspen-
changed information to the designated payment office(s). sion shall extend the due date for payment by the number of
(d) Required EFT informatian The Government may days of the suspension.
make payment by EFT through either an Automated (f) Contractor EFT arrangementsThe Contractor shall
Clearing House (ACH) subject to the banking laws of the designate a single financial agent capable of receiving and
United States or the Federal Reserve Wire Transfer Systenprocessing the electronic funds transfer using the EFT meth-
at the Government's option. The Contractor shall provideods described in paragraph (d) of this clause. The
the following information for both methods in a form Contractor shall pay all fees and charges for receipt and pro-
acceptable to the designated payment office. Thecessing of transfers.
Contractor may supply this data for this or multiple con-  (g) Liability for uncompleted or erroneous transferd)
tracts (see paragraph (b) of this clause). If an uncompleted or erroneous transfer occurs because the

(1) The contract number to which this notice applies. Government failed to use the Contractor-provided EFT

(2) The Contractor's name and remittance address, asnformation in the correct manner, the Government remains
stated in the contract, and account number at theresponsible for—

Contractor's financial agent. (i) Making a correct payment;

(3) The signature (manual or electronic, as appropri- (ii) Paying any prompt payment penalty due; and
ate), title, and telephone number of the Contractor official (iii) Recovering any erroneously directed funds.
authorized to provide this information. (2) If an uncompleted or erroneous transfer occurs

(4) For ACH payments only: because Contractor-provided EFT information was incor-

() Name, address, and 9-digit Routing Transit rect at the time of Government release of the EFT payment
Number of the Contractor's financial agent. transaction instruction to the Federal Reserve System,
(i) Contractor's account number and the type of and—
account (checking, saving, or lockbox). (i) If the funds are no longer under the control of
(5) For Federal Reserve Wire Transfer System pay-the payment office, the Government is deemed to have
ments only: made payment and the Contractor is responsible for recov-
(i) Name, address, telegraphic abbreviation, and ery of any erroneously directed funds; or
the 9-digit Routing Transit Number for the Contractor's (i) If the funds remain under the control of the
financial agent. payment office, the Government retains the right to either
(i) If the Contractor's financial agent is not make payment by mail or suspend the payment in accor-
directly on-line to the Federal Reserve Wire Transfer dance with paragraph (e) of this clause.
System and, therefore, not the receiver of the wire transfer (h) EFT and prompt payment(1) A payment shall be
payment, the Contractor shall also provide the name,deemed to have been made in a timely manner in accor-
address, and 9-digit Routing Transit Number of the corre- dance with the Prompt Payment clause of this contract if, in
spondent financial institution receiving the wire transfer the EFT payment transaction instruction given to the
payment. Federal Reserve System, the date specified for settlement of
(e) Suspension of paymentl) Notwithstanding the pro- the payment is on or before the prompt payment due date,
visions of any other clause of this contract, the Governmentprovided the specified payment date is a valid date under the
is not required to make any payment under this contractrules of the Federal Reserve System.
until after receipt, by the designated payment office, of the (2) When payment cannot be made by EFT because of
correct EFT payment information from the Contractor or a incorrect EFT information provided by the Contractor, no
certificate submitted in accordance with paragraph (b) of interest penalty is due after the date of the uncompleted or
this clause. Until receipt of the correct EFT information, erroneous payment transaction, provided that notice of the
any invoice or contract financing request shall be deemeddefective EFT information is issued to the Contractor within
not to be a valid invoice or contract financing request as7 days after the Government is notified of the defective EFT
defined in the Prompt Payment clause of this contract. information.

(2) If the EFT information changes after submission (i) EFT and assignment of claimslf the Contractor

of correct EFT information, the Government shall begin assigns the proceeds of this contract as provided for in the
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Assignment of Claims clause of this contract, the assigneeContractor shall furnish the EFT information described in
shall provide the assignee EFT information required by paragraph (d) for any payment to be made after January 1,
paragraph (d) of this clause. In all respects, the require-1999.

ments of this clause shall apply to the assignee as if it were (b) Contractor consent (1) If the Contractor is willing

the Contractor. EFT information which shows the ultimate to be paid by EFT, the Contractor shall provide the EFT
recipient of the transfer to be other than the Contractor, ininformation described in paragraph (d) of this clause. The
the absence of a proper assignment of claims acceptable tQ@ontractor agrees that, after providing EFT information in
the Government, is incorrect EFT information within the accordance with this clause, the Contractor cannot withdraw

meaning of paragraph (e) of this clause. the Government's right to make payment by EFT for this
() Payment office discretionlf the Contractor does not  contract.
wish to receive payment by EFT methods for one or more (2) If the Contractor provides EFT information

payments, the Contractor may submit a request to the desapplicable to multiple contracts, the Contractor shall specif-
ignated payment office to refrain from requiring EFT ically state the applicability of this EFT information in
information or using the EFT payment method. The deci- terms acceptable to the payment office.
sion to grant the request is solely that of the Government. (c) Contractor's EFT information Prior to submission of
(k) Change of EFT information by financial agenthe the first request for payment (whether for invoice or con-
Contractor agrees that the Contractor’s financial agent maytract financing payment) under this contract, for which the
notify the Government of a change to the routing transit Contractor desires EFT payment, the Contractor shall pro-
number, Contractor account number, or account type. Thevide the information required to make contract payment by
Government shall use the changed data in accordance WitlEFT, as described in paragraph (d) of this clause, directly to
paragraph (e)(2) of this clause. The Contractor agrees thathe Government payment office named in this contract. If
the information provided by the agent is deemed to be cor-more than one payment office is named for the contract, the
rect information as if it were provided by the Contractor. Contractor shall provide a separate notice to each office. In
The Contractor agrees that the agent's notice of changedhe event that the EFT information changes, the Contractor
EFT data is deemed to be a request by the Contractor inshall be responsible for providing the changed information
accordance with paragraph (e)(2) that no further paymentspo the designated payment office(s).
be made until the changed EFT information is implemented (d) Required EFT informatian The Government may
by the payment office. make payment by EFT through either an Automated
(End of clause) Clearing House. (ACH) subject to the domestic banking
laws of the United States or the Federal Reserve Wire
Transfer System at the Government's option. The
52.232-34 Optional Information for Electronic Funds  Contractor shall provide the following information for both

Transfer Payment. _ ~ methods in a form acceptable to the designated payment
As prescribed in 32.1103(b) and (c), insert the following office. The Contractor may supply this data for this or mul-
clause: tiple contracts (see paragraph (b) of this clause).
OPTIONAL INFORMATION FOR ELECTRONIC FUNDS TRANSFER (1) The contract number to which this notice applies.

PAYMENT (AUG 1996) (2)_The Contractor's name and remittance address, as
stated in the contract, and account number at the
(a) Method of payment (1) Except as provided in para- Contractor's financial agent.
graph (a)(2) of this clause, after the Contractor provides the (3) The signature (manual or electronic, as appropri-
information described in paragraph (d) of this clause, in ate), title, and telephone number of the Contractor official
accordance with paragraph (b) of this clause, payments byauthorized to provide this information.

the Government under this contract, including invoice and (4) For ACH payment only:

contract financing payments, may be made by check or (i) Name, address, and 9-digit Routing Transit
electronic funds transfer (EFT) at the option of the Number of the Contractor's financial agent.

Government. If payment is made by EFT, the Government (ii) Contractor's account number and the type of
may, at its option, also forward the associated paymentaccount (checking, saving, or lockbox).

information by electronic transfer. As used in this clause, (5) For Federal Reserve Wire Transfer System pay-
the term “EFT” refers to the funds transfer and may also ments only:

include the information transfer. (i) Name, address, telegraphic abbreviation, and

(2) Notwithstanding the provision of this clause mak- the 9-digit Routing Transit Number for the Contractor's
ing the furnishing of EFT information optional, the financial agent.
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(i) If the Contractor's financial agent is not (ii) If the funds remain under the control of the
directly on-line to the Federal Reserve Wire Transfer payment office, the Government retains the right to either
System and, therefore, not the receiver of the wire transfermake payment by mail or suspend the payment in accor-
payment, the Contractor shall also provide the name,dance with paragraph (e) of this clause.
address, and 9-digit Routing Transit Number of the corre-  (h) EFT and prompt payment(1) A payment shall be
spondent financial institution receiving the wire transfer deemed to have been made in a timely manner in accor-
payment. dance with the Prompt Payment clause of this contract if, in

(e) Suspension of paymenfl) Notwithstanding the pro-  the EFT payment transaction instruction given to the
visions of any other clause of this contract, if, after receipt pederal Reserve System, the date specified for settlement of
of the Contractor's EFT information in accordance with he payment is on or before the prompt payment due date,
paragraph (b) of this clause, the EFT information is found to 6\/iged the specified payment date is a valid date under the
be incorrect, or, for payment after January 1, 1999, if EFT (,jes of the Federal Reserve System.

information has not beer_l furnished, then until re_ceipt by_the (2) When payment cannot be made by EFT because of

designated payment office of the correct EFT information incorrect EFT information provided by the Contractor, no

from the _Contractor— . _ interest penalty is due after the date of the uncompleted or

further pgl)y;r;t?j%:”,{?;”é(;strgi_r:gg'red to make any erroneous pay_ment tra_msa_lct_ion, provided that notice c_)f Fhe
' defective EFT information is issued to the Contractor within

(i) Any invoice or contract financing request shall be 7 days after the Government is notified of the defective EFT
deemed not to be a valid invoice or contract financing request

as defined in the Prompt Payment clause of this contract. |nfolrmat|on. . .

(2) If the EFT information changes after submission (!) EFT and aSS|gnmenF of claimsif the Qontractqr
of correct EFT information, the Government shall begin assigns the procegds of this contrgct as provided for in the
using the changed EFT information no later than the 30th”ASSignment of Claims clause of this contract, the assignee
day after its receipt to the extent payment is made by EFTShall provide the assignee EFT information required by
However, the Contractor may request that no further pay-Paragraph (d) of this clause. In all respects, the require-
ments be made until the changed EFT information is ments of this clause shall apply to the assignee as if it were
implemented by the payment office. If such suspensionthe Contractor. EFT information which shows the ultimate
would result in a late payment under the Prompt paymentrecipient of the transfer to be other than the Contractor, in
clause of this contract, the Contractor's request for suspenthe absence of a proper assignment of claims acceptable to
sion shall extend the due date for payment by the number othe Government, is incorrect EFT information within the
days of the suspension. meaning of paragraph (e) of this clause.

(f) Contractor EFT arrangementsThe Contractor shall () Payment office discretion If, after submitting the
designate a single financial agent capable of receiving andEFT information, the Contractor does not wish to receive
processing the electronic funds transfer using the EFT methpayment by EFT methods for one or more payments, the
ods described in paragraph (d) of this clause. TheContractor may submit a request to the designated payment
Contractor shall pay all fees and charges for receipt and prooffice to refrain from using the EFT payment method. The
cessing of transfers. decision to grant the request is solely that of the

(9) Liability for uncompleted or erroneous transferd) Government.

If an uncompleted or erroneous transfer occurs because the (k) Change of EFT information by financial agerfhe
Government failed to use the Contractor-provided EFT Contractor agrees that the Contractor’s financial agent may
information in the correct manner, the Government remainsnotify the Government of a change to the routing transit
responsible for— number, Contractor account number, or account type. The
(i) Making a correct payment; Government shall use the changed data in accordance with
(if) Paying any prompt payment penalty due; and  paragraph (e)(2) of this clause. The Contractor agrees that
(iii) Recovering any erroneously directed funds.  he information provided by the agent is deemed to be cor-

(2) If an uncompleted or erroneous transfer OCCUrS yqct information as if it were provided by the Contractor.
because Contractor-provided EFT information was incorrect o contractor agrees that the agent's notice of changed

at the time of Government release of the EFT payment raNSEET gata is deemed to be a request by the Contractor in

action instruction to the Federal Reserve System, and— accordance with paragraph (e)(2) that no further payments

(i) If the _funds are no longer under the control of be made until the changed EFT information is implemented
the payment office, the Government is deemed to have :
by the payment office.

made payment and the Contractor is responsible for recov-
ery of any erroneously directed funds; or (End of clause)
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52.233-1 Disputes. contract adjustment for which the Contractor believes the

As prescribed in 33.215, insert the following clause: Government is liable; and that | am duly authorized to cer-
tify the claim on behalf of the Contractor.”

Disputes (OCT 1995) (3) The certification may be executed by any person

(a) This contract is subject to the Contract Disputes Act duly authorized to bind the Contractor with respect to the
of 1978, as amended (41 U.S.C. 601-613). claim. _
(b) Except as provided in the Act, all disputes arising _ (8) For Contractor claims of $100,000 or less, the

under or relating to this contract shall be resolved under thiscontracting Officer must, if requested in writing by the
clause. Contractor, render a decision within 60 days of the request.

(c) “Claim,” as used in this clause, means a written For Contractor-certified claims over $100,000, the

demand or written assertion by one of the contracting par_Contractlng Officer must, within 60 days, decide the claim

ties seeking, as a matter of right, the payment of money in & notify the Contractor of the date by which the decision

sum certain, the adjustment or interpretation of contractW'II be made. . o . )
terms, or other relief arising under or relating to this con- () The Contracting Officer's decision shall be final

tract. A claim arising under a contract, unlike a claim unless the Contractor appeals or files a suit as provided in

relating to that contract, is a claim that can be resolvedthe Act.

under a contract clause that provides for the relief sought by (9) If _the cla_lm by the Cpntractor is submitted .to the
the claimant. However, a written demand or written asser-Contracting Officer or a claim by the Government is pre-

tion by the Contractor seeking the payment of money sented to the Contractor, the parties, by mutual consent, may

exceeding $100,000 is not a claim under the Act until certi- agree t9 use ADR. If the 'Contractor refuses an offer for
fied as required by subparagraph (d)(2) of this clause adlternative disputes resolution, the Contractor shall inform
voucher, invoice, or other routine request for payment thatthe Contracting Officer, in writing, of the Contractor's spe-

is not in dispute when submitted is not a claim under theCIfIC reasons for rejecting the request. When using

Act. The submission may be converted to a claim under thearbitration conducted pursuant to 5 U.S.C. 575-580, or

Act, by complying with the submission and certification when usin'g any otherADR technique that the agency elects

requirements of this clause, if it is disputed either as to lia- to handle in accordance with the ADRA’ any claim, _re_gafd‘

bility or amount or is not acted upon in a reasonable time. less qf a”?oum' shall be accompfa?med py the certification
(d)(1) A claim by the Contractor shall be made in writing described in subparagraph (d)(2)(iii) of this clause, and exe-

and, unless otherwise stated in this contract, submittedCuted in accordance with subparagraph (d)(3) of this clause.
(h) The Government shall pay interest on the amount

found due and unpaid from (1) the date that the Contracting
Officer receives the claim (certified, if required); or (2) the
date that payment otherwise would be due, if that date is
later, until the date of payment. With regard to claims hav-
ing defective certifications, as defined in FAR 33.201,
interest shall be paid from the date that the Contracting
Officer initially receives the claim. Simple interest on
claims shall be paid at the rate, fixed by the Secretary of the
Treasury as provided in the Act, which is applicable to the
period during which the Contracting Officer receives the
claim and then at the rate applicable for each 6-month
period as fixed by the Treasury Secretary during the pen-
dency of the claim.

(i) The Contractor shall proceed diligently with perfor-
mance of this contract, pending final resolution of any
request for relief, claim, appeal, or action arising under the

issues in controversy that have not been submitted as all Ocontract, and comply with any decision of the Contracting

. bﬁicer.
part of a claim.
(ii) The certification shall state as follows: "I cer- (End of clause)
tify that the claim is made in good faith; that the supporting
data are accurate and complete to the best of my knowledge Alternate | (Dec 1991 If it is determined under agency
and belief; that the amount requested accurately reflects thg@rocedures, that continued performance is necessary pend-

within 6 years after accrual of the claim to the Contracting
Officer for a written decision. A claim by the Government
against the Contractor shall be subject to a written decision
by the Contracting Officer.

(2)(i) Contractors shall provide the certification spec-
ified in subparagraph (d)(2)(iii) of this clause when
submitting any claim—

(A) Exceeding $100,000; or
(B) Regardless of the amount claimed, when
using—
(1) Arbitration conducted pursuant to
5 U.S.C. 575-580; or
(2) Any other alternative means of dispute
resolution (ADR) technique that the agency elects to handle
in accordance with the Administrative Dispute Resolution
Act (ADRA).
(ii) The certification requirement does not apply to
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ing resolution of any claim arising under or relating to the Contractor shall resume work. The Contracting Officer shall
contract, substitute the following paragraph (i) for the para- make an equitable adjustment in the delivery schedule or

graph (i) of the basic clause: contract price, or both, and the contract shall be modified, in
(i) The Contractor shall proceed diligently with perfor- writing, accordingly, if—
mance of this contract, pending final resolution of any (1) The stop-work order results in an increase in the

request for relief, claim, appeal, or action arising under or  time required for, or in the Contractor’s cost properly allo-
relating t_o the cpntract, and comply with any decision of the cable to, the performance of any part of this contract; and
Contracting Officer. (2) The Contractor asserts its right to an adjustment
within 30 days after the end of the period of work stoppage;
52.233-2  Service of Protest. provided that if the Contracting Officer decides the facts
As prescribed in 33.106, insert the following provision: justify the action, the Contracting Officer may receive and
act upon a proposal at any time before final payment under
this contract.
(a) Protests, as defined in section 33.101 of the Federal (c) If a stop-work order is not canceled and the work cov-
Acquisition Regulation, that are filed directly with an ered by the order is terminated for the convenience of the
agency, and copies of any protests that are filed with thegoyernment, the Contracting Officer shall allow reasonable

General Accounting Office (GAO), shall be served on the costs resulting from the stop-work order in arriving at the
Contracting Officer (addressed as follows) by obtaining tarmination settlement.

written and dated acknowledgment of receipt from
. Cdntracting Officer desig-
nate the official or location where a protest may be served
on the Contracting Officey

(b) The copy of any protest shall be received in the office

SERVICE OF PROTEST (AUG 1996)

(d) If a stop-work order is not canceled and the work
covered by the order is terminated for default, the
Contracting Officer shall allow, by equitable adjustment or
otherwise, reasonable costs resulting from the stop-work

designated above within one day of filing a protest with the order . . ,
GAO. (e) The Government’s rights to terminate this contract at
any time are not affected by action taken under this clause.
(End of provision) (f) If, as the result of the Contractor’s intentional or neg-
ligent misstatement, misrepresentation, or miscertification,
52.233-3 Protest after Award. a protest related to this contract is sustained, and the

As prescribed in 33.106(b), insert the following clause: Government pays costs, as provided in FAR 33.102(b)(2) or
33.104(h)(1), the Government may require the Contractor to
reimburse the Government the amount of such costs. In

(a) Upon receipt of a notice of protest (as defined in FAR addition to any other remedy available, and pursuant to the
33.101) or a determination that a protest is likely (see FARrequirements of Subpart 32.6, the Government may collect
33.102(d)), the Contracting Officer may, by written order to this debt by offsetting the amount against any payment due
the Contractor, direct the Contractor to stop performance ofthe Contractor under any contract between the Contractor
the work called for by this contract. The order shall be and the Government.
specifically identified as a stop-work order issued under this
clause. Upon receipt of the order, the Contractor shall
immediately comply with its terms and take all reasonable

steps to minimize the incurrence of costs allocable to the . . ) S
work covered by the order during the period of work stop- stitute in paragraph (a)(2) the words “the Termination clause

page. Upon receipt of the final decision in the protest, the ©f th_|s (_:ontract" for t_he words “the Default, or the
Contracting Officer shall either— Termination for Convenience of the Government clause of

(1) Cancel the stop-work order; or this contract.” In paragraph (b) substitute the words “an
(2) Terminate the work covered by the order as pro- €quitable adjustment in the delivery schedule, the estimated
vided in the Default, or the Termination for Convenience of cost, the fee, or a combination thereof, and in any other
the Government, clause of this contract. terms of the contract that may be affected” for the words “an
(b) If a stop-work order issued under this clause is can-equitable adjustment in the delivery schedule or contract
celed either before or after a final decision in the protest, theprice, or both”.

PROTEST AFTER AWARD (AUG 1996)

(End of clause)

Alternate | (Jun 1986 As prescribed in 33.106(b), sub-
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52.234-1 Industrial Resources Developed Under
Defense Production Act Title IlI.
As prescribed at 34.104, insert the following clause:

PERFORMANCE OF WORK BY THE CONTRACTOR (APR 1984)

The Contractor shall perform on the site, and with its
own organization, work equivalent to at least
[insert the appropriate number in words followed by
numerals in parenthesepercent of the total amount of
work to be performed under the contract. This percentage

(a.) Definitions “Title lll industrial resource” means may be reduced by a Supp|ementa| agreement to this con-
materials, services, processes, or manufacturing equipmengract if, during performing the work, the Contractor requests
(including the processes, technologies, and ancillary ser-a reduction and the Contracting Officer determines that the
vices for the use of such equipment) established orreduction would be to the advantage of the Government.
maintained under the authority of Title Ill, Defense
Production Act (50 U.S.C. App. 2091-2093)..

“Title 11l project contractor” means a contractor that has
received assistance for the development or manufacture 0p2.236-2  Differing Site Conditions.
an industrial resource under 50 U.S.C. App. 2091-2093, As prescribed in 36.502, insert the following clause:
Defense Production Act.

(b) The Contractor shall refer any request from a Title IlI

INDUSTRIAL RESOURCES DEVELOPED UNDER DEFENSE
ProbucTION AcT TrITLE III (DEC 1994)

(End of clause)

DIFFERING SITE CONDITIONS (APR 1984)

project contractor for testing and qualification of a Title IlI
industrial resource to the Contracting Officer.

(c) Upon the direction of the Contracting Officer, the
Contractor shall test Title 11l industrial resources for quali-

(a) The Contractor shall promptly, and before the condi-
tions are disturbed, give a written notice to the Contracting
Officer of—

(1) Subsurface or latent physical conditions at the site

fication. The Contractor shall provide the test results to theWhich differ materially from those indicated in this contract;

Defense Production Act Office, Title lll Program, located at Of

Wright Patterson Air Force Base, Ohio 45433-7739. (2) Unknown physical conditions at the site, of an
(d) When the Contracting Officer modifies the contract _unusual nature, which differ materially f_rom thos_e ordinar_—

to direct testing pursuant to this clause, the Government willlly encountered and generally recognized as inhering in

provide the Title Il industrial resource to be tested and will WOk of the character provided for in the contract.

make an equitable adjustment in the contract for the costs m:j 't'(b) The Co?ltrac;:mg Off|_c<_ar S:‘:" mvt(_astlgl?tt(:]the s?{con—
testing and qualification of the Title Il industrial resource. ions promptly atter receiving the notice. € conartions

() The Contractor agrees to insert the substance of thiSdo materially so differ and cause an increase or decrease in

. . . . he Contractor’s cost of, or the time required for, perform-
clause, including paragraph (e), in every subcontract issue .
. . Ing any part of the work under this contract, whether or not
in performance of this contract.

changed as a result of the conditions, an equitable adjust-
ment shall be made under this clause and the contract
modified in writing accordingly.

(c) No request by the Contractor for an equitable adjust-
ment to the contract under this clause shall be allowed,
unless the Contractor has given the written notice required;
provided that the time prescribed in paragraph (a) of this
clause for giving written notice may be extended by the
Contracting Officer.

(End of clause)

52.235 [Reserved]

52.236-1 Performance of Work by the Contractor.
As prescribed in 36.501(b), insert the following clause in
solicitations and contracts when a fixed-price construction

contract is contemplated and the contract gmount. 1S (d) No request by the Contractor for an equitable adjust-
expected to exceed $1,000,000. The Contracting Officernont (o the contract for differing site conditions shall be

may insert the clause in solicitations and contracts when & owed if made after final payment under this contract.
fixed-price construction contract is contemplated and the

contract amount is expected to be $1,000,000 or less.
Complete the clause by inserting the appropriate percentage
consistent with the complexity and magnitude of the work 52.236-3 Site Investigation and Conditions Affecting
and customary or necessary specialty subcontracting (see the Work.

36.501(a)). As prescribed in 36.503, insert the following clause:

(End of clause)

52-237



52.236-4 FEDERAL ACQUISITION REGULATION

SITE INVESTIGATION AND CONDITIONS AFFECTING THE WORK be responsible for any interpretation of or conclusion drawn
(APr 1984) from the data or information by the Contractor. (a) The indi-
cations of physical conditions on the drawings and in the

. . ecifications are the result of site investigations by
reasonably necessary to ascertain the nature and location o

. X ) NP ihsert ription of investigational meth-
the work, and that it has investigated and satisfied itself as(mjchhS Zs Sau(rj\?jcs pal(j e(r) borir?ssggofe Zorines test
to the general and local conditions which can affect the . ys, aug gs, gs:

work or its cost, including but not limited to (1) conditions pits, probings, test tunngls

(a) The Contractor acknowledges that it has taken step

bearing upon transportation, disposal, handling, and storage (b)hWeathe:jcond(;nons .—ms[ert a summary of
of materials; (2) the availability of labor, water, electric weather records a,n War'_q,'r.‘bs )
(c) Transportation facilities ingert a sum-

power, and roads; (3) uncertainties of weather, river stages, s e —
tides, or similar physical conditions at the site; (4) the con- Mary of transportation facilities providing access from the
formation and conditions of the ground; and (5) the §|tg, including information about their availability and lim-
character of equipment and facilities needed preliminary to itations.

and during work performance. The Contractor also (d)____ifisert other pertinent informatign
acknowledges that it has satisfied itself as to the character,
quality, and quantity of surface and subsurface materials or
obstacles to be encountered insofar as this information is
reasonably ascertainable from an inspection of the site,52.236-5 Material and Workmanship.

including all exploratory work done by the Government, as  As prescribed in 36.505, insert the following clause:
well as from the drawings and specifications made a part of
this contract. Any failure of the Contractor to take the

actions described and acknowledged in this paragraph will () All equipment, material, and articles incorporated
not relieve the Contractor from responsibility for estimating g the work covered by this contract shall be new and of

properly the difficulty and cost of successfully performing o ot suitable grade for the purpose intended, unless oth-
the |2N0'rt|:; otr fg;ltproc?edmg to fu;:r::esc;fully perfOtrm the oryise specifically provided in this contract. References in
work without additional expense fo the overnment. the specifications to equipment, material, articles, or
(b) The Government assumes no responsibility for any
. : . atented processes by trade name, make, or catalog number,
conclusions or interpretations made by the Contractor basetfJ L .
. . : shall be regarded as establishing a standard of quality and
on the information made available by the Government. Nor

does the Government assume responsibility for any under—Shall not be construed as limiting competition. The

standing reached or representation made concerningco_n}raCtor may, at |rt]s OP“OE’ U,SZ any eqL}lprr:"negt, mater|al,
conditions which can affect the work by any of its officers arup €, gr process that, in the Jl_J gment o t € . ontracting
or agents before the execution of this contract, unless thaffficer. is equal to that named in the specifications, unless

understanding or representation is expressly stated in thi®thérwise specifically provided in this contract.

(End of clause)

MATERIAL AND WORKMANSHIP (APR 1984)

contract. (b) The Contractor shall obtain the Contracting Officer’s
approval of the machinery and mechanical and other equip-
(End of clause) ment to be incorporated into the work. When requesting
approval, the Contractor shall furnish to the Contracting
52.236-4 Physical Data. Officer the name of the manufacturer, the model number,

As prescribed in 36.504, insert the following clause in and other information concerning the performance, capac-
solicitations and contracts when a fixed-price construction ity, nature, and rating of the machinery and mechanical and
contract is contemplated and physical d&ta (test bor- other equipment. When required by this contract or by the
ings, hydrographic, weather conditions data) will be Contracting Officer, the Contractor shall also obtain the
furnished or made available to offerors. All information to Contracting Officer's approval of the material or articles
be furnished or made available to offerors before award thatwhich the Contractor contemplates incorporating into the
pertains to the performance of the work should be identi-work. When requesting approval, the Contractor shall pro-
fied in the clause. When subparagraphs are not applicableide full information concerning the material or articles.
they may be deleted. When directed to do so, the Contractor shall submit samples

PHYSICAL DATA (APR 1984) for approval at_ the Con_tractor's expense, with _aII shipping
charges prepaid. Machinery, equipment, material, and arti-

Data and information furnished or referred to below is cles that do not have the required approval shall be installed
for the Contractor’s information. The Government shall not or used at the risk of subsequent rejection.
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(c) All work under this contract shall be performed in a interfere with the performance of work by any other con-
skillful and workmanlike manner. The Contracting Officer tractor or by Government employees.
may require, in writing, that the Contractor remove from the
work any employee the Contracting Officer deems incom-
petent, careless, or otherwise objectionable.

(End of clause)

52.236-9 Protection of Existing Vegetation, Structures,
Equipment, Utilities, and Improvements.
As prescribed in 36.509, insert the following clause:

(End of clause)

52.236-6 Superintendence by the Contractor.

. . . . PROTECTION OF EXISTING VEGETATION, STRUCTURES
As prescribed in 36.506, insert the following clause: ’ ’

EQUIPMENT, UTILITIES, AND IMPROVEMENTS (APR 1984)

S (@ Co CTOR (APR 1984
UPERINTENDENCE BY THE CONTRACTOR (APR ) (a) The Contractor shall preserve and protect all struc-

At all times during performance of this contract and until tures, equipment, and vegetation (such as trees, shrubs, and
the work is completed and accepted, the Contractor shallgrass) on or adjacent to the work site, which are not to be
directly superintend the work or assign and have on theremoved and which do not unreasonably interfere with the
worksite a competent superintendent who is satisfactory towork required under this contract. The Contractor shall only
the Contracting Officer and has authority to act for the remove trees when specifically authorized to do so, and

Contractor. shall avoid damaging vegetation that will remain in place. If
any limbs or branches of trees are broken during contract
(End of clause) performance, or by the careless operation of equipment, or
by workmen, the Contractor shall trim those limbs or
52.236-7 Permits and Responsibilities. branches with a clean cut and paint the cut with a tree-prun-
As prescribed in 36.507, insert the following clause: N9 compound as directed by the Contracting Officer.
(b) The Contractor shall protect from damage all existing
PERMITS AND RESPONSIBILITIES (NOV 1991) improvements and utilities (1) at or near the work site, and

(2) on adjacent property of a third party, the locations of
X o which are made known to or should be known by the
Government, be responsible for obtaining any necessarycniractor. The Contractor shall repair any damage to those
licenses and permits, and for complying with any Federal, t5jjities, including those that are the property of a third
State, and municipal laws, codes, and regulations appllcabl%)arty, resulting from failure to comply with the require-
to the performance of the work. The Contractor shall also beyents of this contract or failure to exercise reasonable care
responsible for all damages to persons or property thati herforming the work. If the Contractor fails or refuses to
occur as a result of the Contractor's fault or negligence. Therepair the damage promptly, the Contracting Officer may

Contractor shall also be responsible for all materials deliv- haye the necessary work performed and charge the cost to
ered and work performed until completion and acceptanceihe Contractor.

of the entire work, except for any completed unit of work
which may have been accepted under the contract. (End of clause)

The Contractor shall, without additional expense to the

(End of clause) )
52.236-10 Operations and Storage Areas.

As prescribed in 36.510, insert the following clause:
52.236-8 Other Contracts.

As prescribed in 36.508, insert the following clause: OPERATIONS AND STORAGE AREAS (APR 1984)

OTHER CONTRACTS (APR 1984) (a) The Contractor shall confine all operations (including
storage of materials) on Government premises to areas
The Government may undertake or award other contractsauthorized or approved by the Contracting Officer. The
for additional work at or near the site of the work under this Contractor shall hold and save the Government, its officers
contract. The Contractor shall fully cooperate with the other and agents, free and harmless from liability of any nature
contractors and with Government employees and shall careeccasioned by the Contractor’s performance.
fully adapt scheduling and performing the work under this  (b) Temporary buildings e(g, storage sheds, shops,
contract to accommodate the additional work, heeding anyoffices) and utilities may be erected by the Contractor only
direction that may be provided by the Contracting Officer. with the approval of the Contracting Officer and shall be
The Contractor shall not commit or permit any act that will built with labor and materials furnished by the Contractor

52-239



52.236-11 FEDERAL ACQUISITION REGULATION

without expense to the Government. The temporary build- CLEANING UP (APR 1984)
ings and utilities shall remain the property of the Contractor

and shall be removed by the Contractor at its expense upon 1he Contractor shall at all times keep the work area,
completion of the work. With the written consent of the |nclud]ng storage areas, free from accumulations of waste
Contracting Officer, the buildings and utilities may be aban- materials. Before completing the work, the Contractor shall
doned and need not be removed remove from the work and premises any rubbish, tools,

(c) The Contractor shall, under regulations prescribed byscaffolding, equipment, and materials that are not the prop-

the Contracting Officer, use only established roadways, or useerty of the Govemnment. Upon completing the work, the

temporary roadways constructed by the Contractor when anoc ontractor S.h.a” Ieaye the work area in a c_Iean, n_eat, and
as authorized by the Contracting Officer. When materials areorderly condition satisfactory to the Contracting Officer.
transported in prosecuting the work, vehicles shall not be (End of clause)

loaded beyond the loading capacity recommended by the

manufacturer of the vehlclg or prescrlped by any Federal,52_236_13 Accident Prevention.

State, or local law or regulation. When it is necessary to cross As prescribed in 36.513. insert the following clause:
curbs or sidewalks, the Contractor shall protect them from P T 9 '
damage. The Contractor shall repair or pay for the repair of ACCIDENT PREVENTION (Nov 1991)

any damaged curbs, sidewalks, or roads. ) o )
(a) The Contractor shall provide and maintain work envi-

(End of clause) ronments and procedures which will—
(1) Safeguard the public and Government personnel,
52.236-11 Use and Possession Prior to Completion. property, materials, supplies, and equipment exposed to
As prescribed in 36.511, insert the following clause: Contractor operations and activities;
(2) Avoid interruptions of Government operations and
USE AND POSSESSION PRIOR TO COMPLETION (APR 1984) delays in project completion dates; and

h hall h he righ K (3) Control costs in the performance of this contract.
(@) The Government shall have the right to take posses- ) 'For these purposes on contracts for construction or

sion of or use any completed or partially completed part of 4igmantiing, demolition, or removal of improvements, the
the work. Before taking possession of or using any work, ~gntractor shall—

the Contracting Officer shall furnish the Contractor a list of (1) Provide appropriate safety barricades, signs, and
items of work remaining to be performed or corrected on signal lights:

those portions of the work that the Government intends to (2) Comply with the standards issued by the Secretary
take possession of or use. However, failure of the of | ahor at 29 CFR Part 1926 and 29 CFR Part 1910; and
Contracting Officer to list any item of work shall not relieve (3) Ensure that any additional measures the

the Contractor of responsibility for complying with the - contracting Officer determines to be reasonably necessary
terms of the contract. The Government's possession or Usgor the purposes are taken.

shall not be deemed an acceptance of any work under the (c) If this contract is for construction or dismantling,

contract. demolition or removal of improvements with any
(b) While the Government has such possession or usepepartment of Defense agency or component, the
the Contractor shall be relieved of the responsibility for the Contractor shall comply with all pertinent provisions of the
loss of or damage to the work resulting from the |atest version of U.S. Army Corps of Engineers Safety and
Government’s possession or use, notwithstanding the term$4ealth Requirements Manual, EM 385-1-1, in effect on the
of the clause in this contract entitled “Permits and date of the solicitation.
Responsibilities.” If prior possession or use by the (d) Whenever the Contracting Officer becomes aware of
Government delays the progress of the work or causes addiany noncompliance with these requirements or any condi-
tional expense to the Contractor, an equitable adjustmention which poses a serious or imminent danger to the health
shall be made in the contract price or the time of comple-or safety of the public or Government personnel, the
tion, and the contract shall be modified in writing Contracting Officer shall notify the Contractor orally, with
accordingly. written confirmation, and request immediate initiation of
corrective action. This notice, when delivered to the
Contractor or the Contractor's representative at the work
site, shall be deemed sufficient notice of the noncompliance
52.236-12 Cleaning Up. and that corrective action is required. After receiving the
As prescribed in 36.512, insert the following clause: notice, the Contractor shall immediately take corrective

(End of clause)
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action. If the Contractor fails or refuses to promptly take Contractor shall carefully conserve any utilities furnished
corrective action, the Contracting Officer may issue an without charge.
order stopping all or part of the work until satisfactory cor-  (b) The Contractor, at its expense and in a workmanlike
rective action has been taken. The Contractor shall not bemanner satisfactory to the Contracting Officer, shall install
entitled to any equitable adjustment of the contract price orand maintain all necessary temporary connections and distrib-
extension of the performance schedule on any stop workution lines, and all meters required to measure the amount of
order issued under this clause. each utility used for the purpose of determining charges.
(e) The Contractor shall insert this clause, including this Before final acceptance of the work by the Government, the

paragraph (e), with appropriate changes in the designatiorContractor shall remove all the temporary connections, distri-
of the parties, in subcontracts. bution lines, meters, and associated paraphernalia.

(End of clause) (End of clause)

Alternate | (Nov 1991 If the contract will involve (@) 53 23615 Schedules for Construction Contracts.
work of a long duration or hazardous nature, or (b) perfor-  Aq prescribed in 36.515, insert the following clause:
mance on a Government facility that on the advice of

technical representatives involves hazardous materials or SCHEDULES FOR CONSTRUCTION CONTRACTS (APR 1984)
operations that might endanger the safety of the public
and/or Government personnel or property, add the following
paragraph (f) to the basic clause:

(a) The Contractor shall, within five days after the work
commences on the contract or another period of time deter-
mined by the Contracting Officer, prepare and submit to the

(f) Before commencing the work, the Contractor  contracting Officer for approval three copies of a practica-
shall— ble schedule showing the order in which the Contractor
(1) Submit a written proposed plan for implementing proposes to perform the work, and the dates on which the
this clause. The plan shall include an analysis of the signif-  Contractor contemplates starting and completing the several
icant hazards to life, limb, and property inherent in contract  gglient features of the work (including acquiring materials,
work performance and a plan for controlling these hazards; plant, and equipment). The schedule shall be in the form of
and a progress chart of suitable scale to indicate appropriately
the percentage of work scheduled for completion by any
given date during the period. If the Contractor fails to sub-
mit a schedule within the time prescribed, the Contracting
Officer may withhold approval of progress payments until
the Contractor submits the required schedule.

(b) The Contractor shall enter the actual progress on the
chart as directed by the Contracting Officer, and upon doing
so shall immediately deliver three copies of the annotated
schedule to the Contracting Officer. If, in the opinion of the
Contracting Officer, the Contractor falls behind the

pproved schedule, the Contractor shall take steps necessary
0 improve its progress, including those that may be
required by the Contracting Officer, without additional cost
to the Government. In this circumstance, the Contracting
Officer may require the Contractor to increase the number
AVAILABILITY AND USE OF UTILITY SERVICES (APR 1984) of shifts, overtime operations, days of work, and/or the
amount of construction plant, and to submit for approval

(@) The Government shall make all reasonably requiredany supplementary schedule or schedules in chart form as
amounts of utilities available to the Contractor from exist- the Contracting Officer deems necessary to demonstrate
ing outlets and supplies, as specified in the contract. Unlesshow the approved rate of progress will be regained.
otherwise provided in the contract, the amount of each util-  (c) Failure of the Contractor to comply with the require-
ity service consumed shall be charged to or paid for by thements of the Contracting Officer under this clause shall be
Contractor at prevailing rates charged to the Government orgrounds for a determination by the Contracting Officer that
where the utility is produced by the Government, at reason-the Contractor is not prosecuting the work with sufficient
able rates determined by the Contracting Officer. The diligence to ensure completion within the time specified in

(2) Meet with representatives of the Contracting
Officer to discuss and develop a mutual understanding rela-
tive to administration of the overall safety program.

52.236-14 Availability and Use of Utility Services.

As prescribed in 36.514, insert the following clause in
solicitations and contracts when a fixed-price construction
contract or a fixed-price dismantling, demolition, or
removal of improvements contract is contemplated, the con-
tract is to be performed on Government sites when the
contracting officer decides (a) that the existing utility sys-
tem is adequate for the needs of both the Government an
the contractor, and (b) furnishing it is in the Government’s
interest. When this clause is used, the contracting officer
shall list the available utilities in the contract.
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the contract. Upon making this determination, the  shall make the computations based on the surveys for any
Contracting Officer may terminate the Contractor’s rightto  periods for which progress payments are requested.
proceed with the work, or any separable part of it, in accor-

dance with the default terms of this contract. 52.236-17 Layout of Work.

(End of clause) As prescribed in 36.517, insert the following clause in
solicitations and contracts when a fixed-price construction
contract is contemplated and use of this clause is appropriate

52.236-16 Quantity Surveys. . .
due to a need for accurate work layout and for siting verifi-

As prescribed in 36.516, the contracting officer may ~ :
insert the following clause in solicitations and contracts c&tion during work performance:
whe_n a fi)fed—price construction contract providin.g for unit LAYOUT OF WORK (APR 1984)
pricing of items and for payment based on quantity surveys
is contemplated: The Contractor shall lay out its work from Government
established base lines and bench marks indicated on the
drawings, and shall be responsible for all measurements in
(a) Quantity surveys shall be conducted, and the dataconnection with the layout. The Contractor shall furnish, at
derived from these surveys shall be used in computing theits own expense, all stakes, templates, platforms, equip-
quantities of work performed and the actual construction ment, tools, materials, and labor required to lay out any part
completed and in place. of the work. The Contractor shall be responsible for execut-
(b) The Government shall conduct the original and final jg the work to the lines and grades that may be established

surveys and make the computations based on them. Ther indicated by the Contracting Officer. The Contractor
Contractor shall conduct the surveys for any periods for . S .

. shall also be responsible for maintaining and preserving all
which progress payments are requested and shall make the

computations based on these surveys. All surveys conducte takes and other marks established by the Contracting

by the Contractor shall be conducted under the direction ofOfflcer until authorized to remove them. If sugh marks are
a representative of the Contracting Officer, unless the destroyed by the Contractor or through its negligence before

Contracting Officer waives this requirement in a specific their removal is authorized, the Contracting Officer may
instance. replace them and deduct the expense of the replacement
(c) Promptly upon completing a survey, the Contractor from any amounts due or to become due to the Contractor.
shall furnish the originals of all field notes and all other
records relating to the survey or to the layout of the work to
the Contracting Officer, who shall use them as necessary to

determine the amount of progress payments. The Contractob2.236-18 Work Oversight in Cost-Reimbursement
shall retain copies of all such material furnished to the  Construction Contracts.

Contracting Officer. As prescribed in 36.518, insert the following clause in
solicitations and contracts when cost-reimbursement con-
struction contracts are contemplated:

QUANTITY SURVEYS (APR 1984)

(End of clause)

(End of clause)

Alternate | (Apr 1981 If it is determined at a level
above that of the Contracting Officer that it is impracticable
for Government personnel to perform the original and final
surveys, and the Government wishes the Contractor to per- The extent and character of the work to be done by the
form these surveys, substitute the following paragraph (b) contractor shall be subject to the general supervision, direc-
for paragraph (b) of the basic clause: tion, control, and approval of the Contracting Officer.

(b) The Contractor shall conduct the original and final

surveys and surveys for any periods for which progress pay- (End of clause)

ments are requested. All these surveys shall be conducted

unqer the direction of representative o.f the conracting g5 535 19 Organization and Direction of the Work.
Officer, unless the Contracting Officer waives this require-

ment in a specific instance. The Government shall make As prescribed in 36.519, insert the following clause in
such computations as are necessary to determine the quan- Solicitations and contracts when a cost-reimbursement con-
tities of work performed or finally in place. The Contractor struction contract is contemplated:

WORK OVERSIGHT IN COST-REIMBURSEMENT CONSTRUCTION
CONTRACTS (APR 1984)
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ORGANIZATION AND DIRECTION OF THE WORK (APR 1984) (c) Where “as shown,” as indicated”, “as detailed”, or
) . words of similar import are used, it shall be understood that
(@) When this contract is executed, the Contractor shallye reference is made to the drawings accompanying this
submit to the Contracting Officer a chart showing the gen- onwact unless stated otherwise. The word “provided” as

eral exelcutlvs and I adr(;nr_nstratlve _c:rgan!zhatlﬁn, thi used herein shall be understood to mean “provide complete
personnel to be employed in connection with the WOrk "y ce = that is “furnished and installed".

under this contract, and their r_espective duties. The (d) Shop drawings means drawings, submitted to the
Contr_act_or shall k_e_ep th_e data fP”"Shed current F’y SUpIOIe’Government by the Contractor, subcontractor, or any lower
menting it as additional mformatlo_n becomes available. tier subcontractor pursuant to a construction contract, show-
(0) Wprk perf_ormange ”'?der this contract shall be _undering in detail (1) the proposed fabrication and assembly of
the fuII-tlmg res@enF @rec’gon of (1) the Contrgctp r, if the structural elements, and (2) the installatide. ( fit, and
Contrgctor IS an |nd|V|d'uaI, (2) one or more principal part- attachment details) of materials or equipment. It includes
ners, i tf?e Cor]:ractor IS a partnershlp, or ®) one or moredrawings, diagrams, layouts, schematics, descriptive litera-
senior officers, if Contractor is a corporation, association, Orture, illustrations, schedules, performance and test data, and

similar legal entity. However, if the Contracpng Of_ﬂcer_ similar materials furnished by the contractor to explain in
approves, the Contractor may be represented in the direction

of the work by a specific person or persons holding posi- detail specific portions of the work required by the contract.

tions other than those identified in this paragraph. The Government may duplicate, use, gnd d|sglose In any
manner and for any purpose shop drawings delivered under

(End of clause) this contract.

(e) If this contract requires shop drawings, the Contractor
shall coordinate all such drawings, and review them for
accuracy, completeness, and compliance with contract
requirements and shall indicate its approval thereon as evi-
dence of such coordination and review. Shop drawings
submitted to the Contracting Officer without evidence of the

SPECIFICATIONS AND DRAWINGS FOR CONSTRUCTION Contractor’s approval may be returned for resubmission.
(FEB 1997) The Contracting Officer will indicate an approval or disap-
) proval of the shop drawings and if not approved as

(2) The Contractor shall keep on the work site a copy of gypmitted shall indicate the Government's reasons therefor.
the drawmgs_ and s_pecmcatlons and shall at_ all t|mes_ give any work done before such approval shall be at the
the Contracting Officer access thereto. Anything mentioned conractor’s risk. Approval by the Contracting Officer shall
in the specifications and not shown on the drawings, or ot relieve the Contractor from responsibility for any errors
shown on the drawings and not mentioned in the specifica-or omissions in such drawings, nor from responsibility for

tions, shall be of like effect as if shown or mentioned in complying with the requirements of this contract, except

both. In case of difference between drawings and specifica,;i, respect to variations described and approved in accor-

tions, the specifications shall govern. In case of discrepancyysnce with (f) below.
in the figures, in the drawings, or in the specifications, the (f) If shop drawings show variations from the contract

matter shall be promptly submitted to the Contracting roqjirements, the Contractor shall describe such variations
Officer, who shall promptly make a determination in writ- , \yiting, separate from the drawings, at the time of sub-

ing. Any adjustment by the Contractor without such a nision ™ If the Contracting Officer approves any such

dCetermm_atlorcl);_hall bﬁ |{|ﬂf |ts_o|\q/v ? risk _and expense. Thhevariation, the Contracting Officer shall issue an appropriate
dotnt_{agtgwg omcer s q ath “r.”']? rotr_n time to t|_r(;1e sduc contract modification, except that, if the variation is minor
claiied drawings and ofher information as Considered Nec+, y4e5 not involve a change in price or in time of perfor-

essary, unless ot'herW|se pr(.)\./lde'd. . mance, a modification need not be issued.

(0) WheEeyer in tPe“speqflc?tlgns or UEOT thg drawulgs (g) The Contractor shall submit to the Contracting
Ehe words "d|rected, requ_weql , “ordered’, de§|gnated, Officer for approval four copies (unless otherwise indi-
prgscrlbeg ! r?r wcr)]rds“g_f I'k? |rl1p?rt arg used," it “shgll ?e cated) of all shop drawings as called for under the various
H(jrle;rstoq t at “t € !reptlc:n ' ¢ Lqulrement_ ' grﬁ_er ' headings of these specifications. Three sets (unless other-

gnation’, or “prescription”, of the Contracting Officer wise indicated) of all shop drawings, will be retained by the
Contracting Officer and one set will be returned to the

Contractor.

52.236-20 [Reserved]

52.236-21 Specifications and Drawings for Construction.
As prescribed in 36.521, insert the following clause:

is intended and similarly the words “approved”, “accept-
able”, “satisfactory”, or words of like import shall mean
“approved by,” or “acceptable to”, or “satisfactory to” the

Contracting Officer, unless otherwise expressly stated. (End of clause)
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Alternate | (Apr 1981 When record shop drawings are price set forth in paragraph (c) below, or the Government
required and reproducible shop drawings are needed, adanay adjust such estimated construction contract price.
the following sentences to paragraph (g) of the basicWhen bids or proposals are not solicited or are unreason-
clause: ably delayed, the Government shall prepare an estimate of

Upon completing the work under this contract, the constructing the design submitted and such estimate shall be

Contractor shall furnish a complete set of all shop drawings ~ used in lieu of bids or proposals to determine compliance

as finally approved. These drawings shall show all changes  with the funding limitation.

and revisions made up to the time the equipment is com- (c) The estimated construction contract price for the pro-
pleted and accepted. ject described in this contract is $
Alternate Il (Apr 198% When record shop drawings are (End of clause)

required and reproducible shop drawings are not needed, the

following sentences shall be added to paragraph (g) of the52.236—23 Responsibility of the Architect-Engineer
basic clause:

Contractor.
Upon completing the work under this contract, the As prescribed in 36.609-2(b), insert the following clause:
Contractor shall furnish Céntracting Officer com-
plete by inserting desired amolisets of prints of all shop RESPONSIBILITY OF THE ARCHITECT-ENGINEER CONTRACTOR
drawings as finally approved. These drawings shall show (APRr 1984)
changes and revisions made up to the time the equipment is
completed and accepted. (a) The Contractor shall be responsible for the profes-

sional quality, technical accuracy, and the coordination of
all designs, drawings, specifications, and other services fur-
nished by the Contractor under this contract. The Contractor
shall, without additional compensation, correct or revise
DESIGN WITHIN FUNDING LIMITATIONS (APR 1984) any errors or deficiencies in its designs, drawings, specifi-

The C hall lish the desi . cations, and other services.
(@) The Contractor shall accomplish the design services (b) Neither the Government's review, approval or accep-

required under this contract so as to permit the award of Gance of, nor payment for, the services required under this

contra:jct, usfmgthstandartd Ft_ederil tr’?‘ C?u'ﬁ'.?.on dReQUIagontcontract shall be construed to operate as a waiver of any
procedures for fhe construction ot the Taciities desighed a rights under this contract or of any cause of action arising

a price that does not exceed the estimated construction con- .
. . . out of the performance of this contract, and the Contractor
tract price as set forth in paragraph (c) below. When bids or . :
. : shall be and remain liable to the Government in accordance
proposals for the construction contract are received that . .
: . with applicable law for all damages to the Government
exceed the estimated price, the contractor shall perform ! :
. . caused by the Contractor’s negligent performance of any of
such redesign and other services as are necessary to pern%he services furmnished under this contract

contract award within the funding limitation. These addi- (c) The rights and remedies of the Government provided

tional services shall be performed at no increase in the priCPTor nder this contract are in addition to anv other riahts and
of this contract. However, the Contractor shall not be und IS ¢ ! ” y '9
emedies provided by law.

. . . I
required to perform such additional services at no cost to the ) .
d P (d) If the Contractor is comprised of more than one legal

Government if the unfavorable bids or proposals are the \ . . .
result of conditions beyond its reasonable control. entity, each such entity shall be jointly and severally liable
hereunder.

(b) The Contractor will promptly advise the Contracting
Officer if it finds that the project being designed will exceed (End of clause)
or is likely to exceed the funding limitations and it is unable
to design a usable facility within these limitations. Upon
receipt of such information, the Contracting Officer will
review the Contractor’s revised estimate of construction
cost. The Government may, if it determines that the esti-
mated construction contract price set forth in this contractis  yworx OVERSIGHT IN ARCHITECT-ENGINEER CONTRACTS
so low that award of a construction contract not in excess of (APR 1984)
such estimate is improbable, authorize a change in scope or
materials as required to reduce the estimated construction The extent and character of the work to be done by the
cost to an amount within the estimated construction contractContractor shall be subject to the general oversight, super-

52.236-22 Design Within Funding Limitations.
As prescribed in 36.609-1(c), insert the following clause:

52.236-24 Work Oversight in Architect-Engineer
Contracts.
As prescribed in 36.609-3, insert the following clause:
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vision, direction, control, and approval of the Contracting dance by subcontractors, and information regarding the
Officer. items to be discussed.

(End of clause) (End of clause)

52.236-25 Requirements for Registration of Designers. 52.236-27 Site Visit (Construction).

As prescribed in 36.609-4, insert the following clause in ~ As prescribed in 36.523, insert a provision substantially
fixed-price architect-engineer contracts, except that it maythe same as the following:
be omitted when the design is to be performed—

. . . . SiTE VisIT (CONSTRUCTION) (FEB 1995
(a) Outside the United States, its possessions, and Puerto ( ) ( )

Rico; or (a) The clauses at 52.236-2, Differing Site Conditions,
(b) In a State or possession that does not have registraand 52.236-3, Site Investigations and Conditions Affecting
tion requirements for the particular field involved. the Work, will be included in any contract awarded as a

result of this solicitation. Accordingly, offerors or quoters
are urged and expected to inspect the site where the work
(APR 1984) will be performed.

(b) Site visits may be arranged during normal duty hours
by contacting:

REQUIREMENTS FOR REGISTRATION OF DESIGNERS

The design of architectural, structural, mechanical, elec-
trical, civil, or other engineering features of the work shall
be accomplished or reviewed and approved by architects o
engineers registered to practice in the particular profes-
sional field involved in a State or possession of the United
States, in Puerto Rico, or in the District of Columbia.

KAddress:

Telephone:

(End of provision)
(End of clause)

Alternate | (Feb 1996 If an organized site visit will be
52.236-26 Preconstruction Conference. conducted, substitute a paragraph substantially the same as
As prescribed in 36.522, insert the following clause: the following for paragraph (b) of the basic provision:

(b) An organized site visit has been scheduled for—
PRECONSTRUCTION CONFERENCE (FEB 1995)

If the Contracting Officer decides to conduct a precon- [Insert date and tinje

struction conference, the successful offeror will be notified (c) Participants will meet at—
and will be required to attend. The Contracting Officer's
notification will include specific details regarding the date,
time, and location of the conference, any need for atten- (End of provision)

[Insert locatian]

[The next page is 52-247.]

52-245



