PART 52—SOLICITATION PROVISIONS AND CONTRACT CLAUSES 52.227-3

52.227-1 Authorization and Consent.
As prescribed at 27.201-2(a), insert the following clause:

(1) Embodied in the structure or composition of any
article the delivery of which is accepted by the Government
under this contract; or

AUTHORIZATION AND CONSENT (JUL 1995
( ) (2) Used in machinery, tools, or methods whose use

necessarily results from compliance by the Contractor or a
subcontractor with specifications or written provisions
forming a part of this contract or with specific written
instructions given by the Contracting Officer directing the
manner of performance.

(a) The Government authorizes and consents to all use
and manufacture, in performing this contract or any sub-
contract at any tier, of any invention described in and
covered by a United States patent (1) embodied in the struc-
ture or composition of any article the delivery of which is

accepted by the Government under this contract or (2) useq52 227-2 Notice and Assistance Regarding Patent and
in machinery, tools, or methods whose use necessarily bopyright Infringement

results from compliance by the Contractor or a subcontrac- As prescribed at 27.202-2, insert the following clause:
tor with (i) specifications or written provisions forming a
part of this contract or (ii) specific written instructions given
by the Contracting Officer directing the manner of perfor-
mance. The entire liability to the Government for

infringement of a patent of the United States shall be deter-promptly and in reasonable written detail, each notice or

mme_d solely py th_e provisions of the indemnity clause, if claim of patent or copyright infringement based on the per-
any, included in this contract or any subcontract hereundef,mance of this contract of which the Contractor has
(including any lower-tier subcontract), and the Government knowledge.

assumes liability for all other infringement to the extent of () |n the event of any claim or suit against the

the authorization and consent hereinabove granted. Government on account of any alleged patent or copyright

(b) The Contractor agrees to include, and require inclu- infringement arising out of the performance of this contract
sion of, this clause, suitably modified to identify the parties, or out of the use of any supplies furnished or work or ser-
in all subcontracts at any tier for supplies or services vices performed under this contract, the Contractor shall
(including construction, architect-engineer services, andfurnish to the Government, when requested by the
materials, supplies, models, samples, and design or testin§-ontracting Officer, all evidence and information in posses-
services expected to exceed the simplified acquisition Sion of the Contractor pertaining to such suit or claim. Such

threshold); however, omission of this clause from any sub-evidence and information shall be furnished at the expense
contract, including those at or below the simplified of the Government except where the Contractor has agreed

gto indemnify the Government.

(c) The Contractor agrees to include, and require inclu-
sion of, this clause in all subcontracts at any tier for supplies
or services (including construction and architect-engineer
subcontracts and those for material, supplies, models, sam-
ples, or design or testing services) expected to exceed the
simplified acquisition threshold at FAR 2.101.

NOTICE AND ASSISTANCE REGARDING PATENT AND
COPYRIGHT INFRINGEMENT (AUG 1996)

(a) The Contractor shall report to the Contracting Officer,

acquisition threshold, does not affect this authorization an
consent.

(End of clause)

Alternate | (Apr 1981 The following is substituted for
paragraph (a) of the clause:

(a) The Government authorizes and consents to all use
and manufacture of any invention described in and covered
by a United States patent in the performance of this contract
or any subcontract at any tier.

(End of clause)

52.227-3 Patent Indemnity.
Insert the following clause as prescribed at 27.203-1(b),

Alternate Il (Apr 198% The following is substituted for ~ 27.203-2(a), or 27.203-4(a)(2) as applicable:

paragraph (a) of the clause: PATENT INDEMNITY (APR 1984)

(a) The Government authorizes and consents to all use

and manufacture in the performance of any order at any tier
or subcontract at any tier placed under this contract for com-
munication services and facilities for which rates, charges,
and tariffs arenot established by a government regulatory
body, of any invention described in and covered by a United
States patent—

(a) The Contractor shall indemnify the Government and
its officers, agents, and employees against liability, includ-
ing costs, for infringement of any United States patent
(except a patent issued upon an application that is now or
may hereafter be withheld from issue pursuant to a Secrecy
Order under 35 U.S.C. 181) arising out of the manufacture
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52.227-4 FEDERAL ACQUISITION REGULATION

or delivery of supplies, the performance of services, or the (1) That are or have been sold or offered for sale by
construction, alteration, modification, or repair of real prop- ~ the Contractor to the public,
erty (hereinafter referred to as “construction work™) under (2) That can be provided over commercially avail-

this contract, or out of the use or disposal by or for the able equipment, or
account of the Government of such supplies or construction
work.

(b) This indemnity shall not apply unless the Contractor
shall have been informed as soon as practicable by thé2.227-4 Patent Indemnity—Construction Contracts.
Government of the suit or action alleging such infringement ~ As prescribed at 27.203-5, insert the following clause:
and shall have been given such opportunity as is afforded by

(3) That involve relatively minor modifications.

PATENT INDEMNITY—CONSTRUCTION CONTRACTS

applicable laws, rules, or regulations to participate in its (APR 1984)
defense. Further, this indemnity shall not apply to—
(1) An infringement resulting from compliance with Except as otherwise provided, the Contractor agrees to

specific written instructions of the Contracting Officer indemnify the Government and its officers, agents, and
directing a change in the supplies to be delivered or in theemployees against liability, including costs and expenses, for
materials or equipment to be used, or directing a manner ofinfringement upon any United States patent (except a patent
performance of the contract not normally used by the issued upon an application that is now or may hereafter be
Contractor; withheld from issue pursuant to a Secrecy Order under

(2) An infringement resulting from addition to or 35 U.S.C. 181) arising out of performing this contract or out
change in supplies or components furnished or constructiorof the use or disposal by or for the account of the Government
work performed that was made subsequent to delivery orof supplies furnished or work performed under this contract.
performance; or

(3) A claimed infringement that is unreasonably set-
tled_without the consent of the Contrac_tor_, u_nlt_ass required  pjternate | (Apr 198% Designate the first paragraph as
by final decree of a court of competent jurisdiction. paragraph (a) and add the following to the basic clause as

(End of clause) paragraph (b):
(b) This patent indemnification shall not apply to the
Alternate | (Apr 1983 The following paragraph (c) is following items:

added to the clause:

(c) This patent indemnification shall not apply to the [Contracting Officer specifically identify the item to be
following items: excluded

(End of clause)

: . : : : : NoTte: Exclusion from indemnity of specified, identified
[Contracting Officer list and/or identify the items to be patents, as distinguished from items, is the exclusive preroga-
excluded from this indemnity tive of the agency head or designee (see 27.203-6).

Alternate Il (Apr 1984 The following paragraph (c) is
added to the clause: 52.227-5 Waiver of Indemnity.

(c) This patent indemnification shall cover the follow- As prescribed at 27.203-6, insert the following clause:

Ing ftems: WAIVER OF INDEMNITY (APR 1984)

Any provision or clause of this contract to the contrary
[List and/or identify the items to be included under this  popwithstanding, the Government hereby authorizes and
indemnity] consents to the use and manufacture, solely in performing
this contract, of any invention covered by the United States
patents identified below and waives indemnification by the
Contractor with respect to such patents:

Alternate 1l (Jul 199% The following paragraph is
added to the clause:

() As to subcontracts at any tier for communication
service, this clause shall apply only to individual communi-  [contracting Officer identify the patents by number or by
cation serylce authorlzatlon§ over the simplified agqU|S|t|on other means if more appropriale
threshold issued under this contract and covering those
communications services and facilities— (End of clause)
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52.227-6 Royalty Information. 52.227-8 [Reserved]
As prescribed at 27.204-2, insert the following provision:

52.227-9 Refund of Royalties.
As prescribed at 27.206-2, insert the following clause. In

(a) Cost or charges for royaltieswhen the response to solicitations and contracts with an incentive fee arrange-
this solicitation contains costs or charges for royalties total- Ment, change “price” to “target cost and target profit”
ing more than $250, the following information shall be Wherever it appears:
included in the response relating to each separate item of
royalty or license fee:

ROYALTY INFORMATION (APR 1984)

REFUND OF ROYALTIES (APR 1984)

(1) Name and address of licensor. (a) The contract price includes certain amounts for roy-

(2) Date of license agreement. alties payable by the Contractor or subcontractors or both,

(3) Patent numbers, patent application serial numbers,which amounts have been reported to the Contracting
or other basis on which the royalty is payable. Officer.

(4) Brief description, including any part or model (b) The term “royalties” as used in this clause refers to
numbers of each contract item or component on which theany costs or charges in the nature of royalties, license fees,
royalty is payable. patent or license amortization costs, or the like, for the use

(5) Percentage or dollar rate of royalty per unit. of or for rights in patents and patent applications in connec-

(6) Unit price of contract item. tion with performing this contract or any subcontract

(7) Number of units. hereunder.

(8) Total dollar amount of royalties. (c) The Contractor shall furnish to the Contracting

(b) Copies of current licensesn addition, if specifically  Officer, before final payment under this contract, a state-
requested by the Contracting Officer before execution of thement of royalties paid or required to be paid in connection
contract, the offeror shall furnish a copy of the current with performing this contract and subcontracts hereunder
license agreement and an identification of applicable claimsiogether with the reasons.
of specific patents. (d) The Contractor will be compensated for royalties

(End of provision) reported under paragraph (c) of this clause, only to the extent
that such royalties were included in the contract price and are

Alternate | (Apr 198} Substitute the following for the ~ determined by the Contracting Officer to be properly charge-
introductory portion of paragraph (a) of the basic clause: able to the Government and allocable to the contract. To the

When the response to this solicitation covers charges for extent that any rqyaltles that are included in the contract price

special construction or special assembly that contain costs are not in fact paid by the Contractor or are determined by the

or charges for royalties totaling more than $250, the follow- ~ Contracting Officer not to be properly chargeable to the
ing information shall be included in the response relating to ~ Government and allocable to the contract, the contract price

each separate item of royalty or license fee: shall be reduced. Repayment or credit to the Government shall
be made as the Contracting Officer directs.
52.227-7 Patents—Notice of Government Licensee. (e) If, at any time within 3 years after final payment
As prescribed at 27.204-3(c), insert the following provi- under this contract, the Contractor for any reason is relieved
sion: in whole or in part from the payment of the royalties
included in the final contract price as adjusted pursuant to
PATENTS—NOTICE OF GOVERNMENT LICENSEE (APR 1984) paragraph (d) of this clause, the Contractor shall promptly

. . _ notify the Contracting Officer of that fact and shall reim-
The Government is obligated to pay a royalty applicable hurse the Government in a corresponding amount.

to the proposed acquisition because of a license agreement (f) The substance of this clause, including this paragraph
between the Government and the patent owner. The pater‘ktf)’ shall be included in any subcontract in which the

numper IS _C[ontractmg_Ofﬁc.er- fill 9, and the rqyalty amount of royalties reported during negotiation of the sub-
rate is Contracting Officer fill if. If the offeror is the
. . contract exceeds $250.
owner of, or a licensee under, the patent, indicate below:
[J Owner [J Licensee (End of clause)

If an offeror does not indicate that it is the owner or a
licensee of the patent, its offer will be evaluated by adding

thereto an amount equal to the royalty. 52.227-10 Filing of Patent Applications—Classified

Subject Matter.
(End of provision) As prescribed at 27.207-2, insert the following clause:
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FILING OF PATENT APPLICATIONS—CLASSIFIED SUBJECT 52.227-11 Patent Rights—Retention by the Contractor
MATTER (APR 1984) (Short Form).

. . i . As prescribed in 27.303(a), insert the following clause:
(a) Before filing or causing to be filed a patent applica-

tion in the United States disclosing any subject matter of PATENT RIGHTS—RETENTION BY THE CONTRACTOR
this contract classified “Secret” or higher, the Contractor (SHORT Form) (JUN 1997)
shall, citing the 30-day provision below, transmit the pro-

posed application to the Contracting Officer. The | o ;
fdlscovery which is or may be patentable or otherwise pro-

Government shall determine whether, for reasons o bi q i £ th ited 4
national security, the application should be placed under aniectable under title 35 of the United States Code, or any

order of secrecy, sealed in accordance with the provision Opovel variety of plant which is or may be protected under

35 U.S.C. 181-188, or the issuance of a patent otherwisethe Plant Variety Protection A(,:t 7 U',S'C' 23215?0) .
(2) “Made” when used in relation to any invention

delayed under pertinent United States statutes or regula- . ) . .
tions. The Contractor shall observe any instructions of theMeans the gonceptlon or first actual reduction to practice of
Contracting Officer regarding the manner of delivery of the such ";’V‘?f‘l\ﬁ'on- 6 o : .

patent application to the United States Patent Office, but the (3) “Nonprofit organization” means a university or

Contractor shall not be denied the right to file the applica- other institution_of higher ed_ucation or an organization of
tion. If the Contracting Officer shall not have given any the type described in section 501(c)(3) of the Internal

such instructions within 30 days from the date of mailing or Revenue Code of 1954 (26 U.S.C. 501(c)) and exempt from

other transmittal of the proposed application, the Contractortg)é‘a:)'osn énggrlsecnon 501(a) of gle Ipte;_rfl_a : Revdenuet. Codle
may file the application. ( .S.C. (a)) or any nonprofit scientific or educationa

(b) Before filing a patent application in the United States organization qualified under a state nonprofit organization
disclosing any subject matter of this contract classified statute. . . N .
“Confidential,” the Contractor shall furnish to the (4) *Practical application” means to manufacture, in
Contracting ,Officer a copy of the application for the case of a composition of product; to practice, in the case

Government determination whether, for reasons of nationalOf a process or method, or to operate, in the case of a

security, the application should be placed under an order Ofmachme or _system; and_, n ea_lch case, unde_r_ such condlthns
. ._as to establish that the invention is being utilized and that is
secrecy or the issuance of a patent should be otherwis

%enefits are, to the extent permitted by law or Government

delayed under pertinent United States statutes or regula- ) : .
tions regulations, available to the public on reasonable terms.

(c) Where the subject matter of this contract is classified () S(rjna;!l b(;JSltnesst_ fwn; ;nlf atr: sLaggrgglé bll“:SeS‘c":’:
for reasons of security, the Contractor shall not file, or cause"2Ncerm as detined at section = 0T Fub. L. 6o- ( e

to be filed, in any country other than in the United States as632) and implementing regulations of the Administrator of

provided in paragraphs (a) and (b) of this clause, an appli-the Small Business Administration. For the purpose of this

. : ) - clause, the size standards for small business concerns
cation or registration for a patent containing any of the .

subject matter of this contract without first obtaining writ- involved in Government procurement and subcontracting at
J ) ) 9 13 CFR 121.3-8 and 13 CFR 121.3-12, respectively, will be
ten approval of the Contracting Officer.

(d) When filing any patent application coming within the used.

. : (6) “Subject invention” means any invention of the
scope of this clause, the Contractor shall observe all applic- . . L

; . : o contractor conceived or first actually reduced to practice in
able security regulations covering the transmission of

classified subject matter and shall promptly furnish to the _the performance of work under this contract, provided that

. : : - in the case of a variety of plant, the date of determination (as
Contracting Officer the serial number, filing date, and name , _. . . : .
L ... defined in section 41(d) of the Plant Variety Protection Act,
of the country of any such application. When transmitting 7 U.S.C. 2401(d)) must also occur during the period of con-
the application to the United States Patent Office, the, ~ ™ 9 P

. . r rformance.
Contractor shall by separate letter identify by agency andt act performance

; . . (b) Allocation of principal rights The Contractor may
number the contract or contracts that require security classi- . : . : .
_ : o retain the entire right, title, and interest throughout the
fication markings to be placed on the application.

() The Contractor agrees to include, and require theworld to each subject invention subject to the provisions of

. . . . . this clause and 35 U.S.C. 203. With respect to any subject
inclusion of, this clause in all subcontracts at any tier that . o : o
. o . invention in which the Contractor retains title, the Federal

cover or are likely to cover classified subject matter. .
Government shall have a nonexclusive, nontransferable,

(End of clause) irrevocable, paid-up license to practice or have practiced for

(a) Definitions (1) “Invention” means any invention or
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PART 52—SOLICITATION PROVISIONS AND CONTRACT CLAUSES 52.227-11

or on behalf of the United States the subject invention (c) of this clause, or elects not to retain title; provided, that
throughout the world. the agency may only request title within 60 days after learn-
(c) Invention disclosure, election of title, and filing of ing of the failure of the Contractor to disclose or elect within
patent application by Contractor(1) The Contractor will the specified times.
disclose each subject invention to the Federal agency within (2) In those countries in which the Contractor fails to
2 months after the inventor discloses it in writing to file patent applications within the times specified in para-
Contractor personnel responsible for patent matters. Thegraph (c) of this clauseprovided, howeverthat if the
disclosure to the agency shall be in the form of a written Contractor has filed a patent application in a country after
report and shall identify the contract under which the inven- the times specified in paragraph (c) of this clause,but prior
tion was made and the inventor(s). It shall be sufficiently to its receipt of the written request of the Federal agency, the
complete in technical detail to convey a clear understandingContractor shall continue to retain title in that country.
to the extent known at the time of the disclosure, of the (3) In any country in which the Contractor decides not
nature, purpose, operation, and the physical, chemical, bioto continue the prosecution of any application for, to pay the
logical or electrical characteristics of the invention. The maintenance fees on, or defend in reexamination or opposi-
disclosure shall also identify any publication, on sale or tion proceeding on, a patent on a subject invention.
public use of the invention and whether a manuscript (e) Minimum rights to Contractor and protection of the
describing the invention has been submitted for publication Contractor right to file (1) The Contractor will retain a
and, if so, whether it has been accepted for publication at thenonexclusive royalty-free license throughout the world in
time of disclosure. In addition, after disclosure to the each subject invention to which the Government obtains
agency, the Contractor will promptly notify the agency of title, except if the Contractor fails to disclose the invention
the acceptance of any manuscript describing the inventionwithin the times specified in paragraph (c) of this clause.
for publication or of any on sale or public use planned by The Contractor's license extends to its domestic subsidiary
the Contractor. and affiliates, if any, within the corporate structure of which
(2) The Contractor will elect in writing whether or not the Contractor is a party and includes the right to grant sub-
to retain title to any such invention by notifying the Federal licenses of the same scope to the extent the Contractor was
agency within 2 years of disclosure to the Federal agencylegally obligated to do so at the time the contract was
However, in any case where publication, on sale or publicawarded. The license is transferable only with the approval
use has initiated the 1-year statutory period wherein validof the Federal agency, except when transferred to the suc-
patent protection can still be obtained in the United States,cessor of that part of the Contractor's business to which the
the period for election of title may be shortened by the invention pertains.
agency to a date that is no more than 60 days prior to the end (2) The Contractor's domestic license may be revoked
of the statutory period. or modified by the funding Federal agency to the extent nec-
(3) The Contractor will file its initial patent applica- essary to achieve expeditious practical application of
tion on a subject invention to which it elects to retain title subject invention pursuant to an application for an exclusive
within 1 year after election of title or, if earlier, prior to the license submitted in accordance with applicable provisions
end of any statutory period wherein valid patent protection at 37 CFR Part 404 and agency licensing regulations (if
can be obtained in the United States after a publication, onany). This license will not be revoked in that field of use or
sale, or public use. The Contractor will file patent applica- the geographical areas in which the Contractor has achieved
tions in additional countries or international patent offices practical application and continues to make the benefits of
within either 10 months of the corresponding initial patent the invention reasonably accessible to the public. The
application or 6 months from the date permission is grantedlicense in any foreign country may be revoked or modified
by the Commissioner of Patents and Trademarks to file for-at the discretion of the funding Federal agency to the extent
eign patent applications where such filing has beenthe Contractor, its licensees, or the domestic subsidiaries or
prohibited by a Secrecy Order. affiliates have failed to achieve practical application in that
(4) Requests for extension of the time for disclosure foreign country.
election, and filing under subparagraphs (c)(1), (2), and (3) (3) Before revocation or modification of the license,
of this clause may, at the discretion of the agency, bethe funding Federal agency will furnish the Contractor a
granted. written notice of its intention to revoke or modify the
(d) Conditions when the Government may obtain.title license, and the Contractor will be allowed 30 days (or such
The Contractor will convey to the Federal agency, upon other time as may be authorized by the funding Federal
written request, title to any subject invention— agency for good cause shown by the Contractor) after the
(2) If the Contractor fails to disclose or elect title to notice to show cause why the license should not be revoked
the subject invention within the times specified in paragraphor modified. The Contractor has the right to appeal, in
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52.227-11 FEDERAL ACQUISITION REGULATION

accordance with applicable regulations in 37 CFR Part 404ing the subcontract, obtain rights in the subcontractor's sub-

and agency regulations, if any, concerning the licensing ofject inventions.

Government-owned inventions, any decision concerning (2) The Contractor will include in all other subcon-

the revocation or modification of the license. tracts, regardless of tier, for experimental, developmental,
(f) Contractor action to protect the Government's inter- or research work the patent rights clause required by

est (1) The Contractor agrees to execute or to haveSubpart 27.3.

executed and promptly deliver to the Federal agency all (3) In the case of subcontracts, at any tier, the agency,

instruments necessary to— subcontractor, and the Contractor agree that the mutual

(i) Establish or confirm the rights the Government obligations of the parties created by this clause constitute a
has throughout the world in those subject inventions to contract between the subcontractor and the Federal agency
which the Contractor elects to retain title; and with respect to the matters covered by the clauseided,

(i) Convey title to the Federal agency when however that nothing in this paragraph is intended to con-
requested under paragraph (d) of this clause and to enablfer any jurisdiction under the Contract Disputes Act in
the Government to obtain patent protection throughout theconnection with proceedings under paragraph (j) of this
world in that subject invention. clause.

(2) The Contractor agrees to require, by written agree- _ (") Reporting on utilization of subject inventionghe
ment, its employees, other than clerical and nontechnicalCOntractor agrees to submit, on request, periodic reports no
employees, to disclose promptly in writing to personnel MOre frequently than annually on the utilization of a subject

identified as responsible for the administration of patent invention or on efforts at obtaining such utilization that are

matters and in a format suggested by the Contractor eact€in9 made by the Contractor or its licensees or assignees.
subject invention made under contract in order that theSuch reports shall include information regarding the status

Contractor can comply with the disclosure provisions of of development, date of first commercial sale or use, gross

paragraph (c) of this clause, and to execute all papers neC.r_oyalties received by the Contractor, and such other data and

essary to file patent applications on subject inventions andlnformatlon as the agency may reasonably specify. The

to establish the Government's rights in the subject inVen_Contractor also agrees to provide additional reports as may

tions. This disclosure format should require, as a minimum .be requested by the agency in connection with any march-

the information required by subparagraph (c)(1) of this ma?;ocr:aeeg 'r(]f)] Lérf]dtizgaﬁgu?é thi«’;lg:eencalirlg da(t:)cor3dSa nlj:esvgth
clause. The Contractor shall instruct such employees,p grap } 9 y L

throuah emol reements or other suitable education 02(c)(5), the agency agrees it will not disclose such infor-
ough employee agreements or other suitable educatio ation to persons outside the Government without
programs, on the importance of reporting inventions in suf-

fici . it the il ¢ licati -7 permission of the Contractor.
icient time to permltt e filing of patent applications prior (i) Preference for United States industifotwithstanding
to U.S. or foreign statutory bars.

3) The C il ity th deral ; any other provision of this clause, the Contractor agrees that
(3) The Contractor will notify the Federal agency of aiter it nor any assignee will grant to any person the exclu-

any decisions not to continue the prosecution of a patenigjye right to use or sell any subject invention in the United
application, pay maintenance fees, or defend in a reexamigyates unless such person agrees that any product embodying
nation or opposition proceeding on a patent, in any country,ine syhject invention or produced through the use of the sub-
not less than 30 days before the expiration of the responsgact invention will be manufactured substantially in the United
period required by the relevant patent office. States. However, in individual cases, the requirement for such

(4) The Contractor agrees to include, within the spec- 4, agreement may be waived by the Federal agency upon a
ification of any United States patent application and any showing by the Contractor or its assignee that reasonable but
patent issuing thereon covering a subject invention, the fol-ynsyccessful efforts have been made to grant licenses on sim-
lowing statement, “This invention was made with jlar terms to potential licensees that would be likely to
Government support under (identify the contract) awarded manufacture substantially in the United States or that under
by (identify the Federal agency). The Government has certhe circumstances domestic manufacture is not commercially
tain rights in the invention.” feasible.

(g) Subcontracts (1) The Contractor will include this () March-in rights The Contractor agrees that, with
clause, suitably modified to identify the parties, in all sub- respect to any subject invention in which it has acquired
contracts, regardless of tier, for experimental, developmentaltitle, the Federal agency has the right in accordance with the
or research work to be performed by a small business firm orprocedures in 37 CFR 401.6 and any supplemental regula-
domestic nonprofit organization. The subcontractor will tions of the agency to require the Contractor, an assignee or
retain all rights provided for the Contractor in this clause, and exclusive licensee of a subject invention to grant a nonex-
the Contractor will not, as part of the consideration for award- clusive, partially exclusive, or exclusive license in any field
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PART 52—SOLICITATION PROVISIONS AND CONTRACT CLAUSES 52.227-11

of use to a responsible applicant or applicants, upon termgshe discretion of the contractor. However, the Contractor
that are reasonable under the circumstances, and if thegrees that the Secretary of Commerce may review the
Contractor, assignee, or exclusive licensee refuses such &ontractor's licensing program and decisions regarding
request the Federal agency has the right to grant such amall business applicants, and the Contractor will negotiate
license itself if the Federal agency determines that— changes to its licensing policies, procedures, or practices

(1) Such action is necessary because the Contractor owith the Secretary of Commerce when the Secretary's
assignee has not taken, or is not expected to take within aeview discloses that the Contractor could take reasonable
reasonable time, effective steps to achieve practical applicasteps to more effectively implement the requirements of this
tion of the subject invention in such field of use; subparagraph (k)(4).

(2) Such action is necessary to alleviate health or (I) Communications [Complete according to agency
safety needs which are not reasonably satisfied by theinstructions]
Contractor, assignee, or their licensees;

(3) Such action is necessary to meet requirements for
public use specified by Federal regulations and such . .
requirements are not reasonably satisfied by the Contractor, Altérnate | (Jun 1989 As prescribed in 27.303(a)(3),
assignee, or licensees; or add_the following sentence at the end of paragraph (b) of the

(4) Such action is necessary because the agreemerR@SiC clause:
required by paragraph (i) of this clause has not been The license shall include the right of the Government to
obtained or waived or because a licensee of the exclusive sublicense foreign governments, their nationals and interna-
right to use or sell any subject invention in the United States tional organizations pursuant to the following treaties or
is in breach of such agreement. international agreements: ______ *

(k) Special provisions for contracts with nonprofit orga-
nizations If the Contractor is a nonprofit organization, it
agrees that—

(1) Rights to a subject invention in the United States
may not be assigned without the approval of the Federal
agency, except where such assignment is made to an orga- Alternate Il (Jun 198p As prescribed in 27.303(a)(3),
nization which has as one of its primary functions the add the following sentence at the end of paragraph (b) of the

(End of clause)

[* Contracting Officer complete with the names of applica-
ble existing treaties or international agreements. The above
language is not intended to apply to treaties or agreements
that are in effect on the date of the award but are not listed

management of inventiongrovided that such assignee

will be subject to the same provisions as the Contractor;
(2) The Contractor will share royalties collected on a

subject invention with the inventor, including Federal

employee co-inventors (when the agency deems it appropri-
ate) when the subject invention is assigned in accordance

with 35 U.S.C. 202(e) and 37 CFR 401.10;

basic clause:

The agency reserves the right to unilaterally amend this
contract to identify specific treaties or international agree-
ments entered into or to be entered into by the Government
after the effective date of the contract and effectuate those
license or other rights which are necessary for the
Government to meet its obligations to foreign governments,
their nationals and international organizations under such

(3) The balance of any royalties or income earned by
the Contractor with respect to subject inventions, after pay-
ment of expenses (including payments to inventors)

treaties or international agreements with respect to subject
inventions made after the date of the amendment.

incidental to the administration of subject inventions will be
utilized for the support of scientific research or education;
and

(4) It will make efforts that are reasonable under the

circumstances to attract licensees of subject inventions that
are small business firms, and that it will give a preference to
a small business firm when licensing a subject invention if
the Contractor determines that the small business firm has a

plan or proposal for marketing the invention which, if exe-
cuted, is equally as likely to bring the invention to practical

application as any plans or proposals from applicants that

are not small business firnfmovided that the Contractor is

also satisfied that the small business firm has the capability
and resources to carry out its plan or proposal. The decision
whether to give a preference in any specific case will be at

Alternate Il (Jun 1983 As prescribed in 27.303(a)(4),
substitute the following in place of subparagraph (k)(3) of
the basic clause:

(3) After payment of patenting costs, licensing costs,
payments to inventors, and other expenses incidental to the
administration of subject inventions, the balance of any roy-
alties or income earned and retained by the Contractor
during any fiscal year on subject inventions under this or
any successor contract containing the same requirement, up
to any amount equal to 5 percent of the budget of the facil-
ity for that fiscal year, shall be used by the Contractor for
the scientific research, development, and education consis-
tent with the research and development mission and
objectives of the facility, including activities that increase
the licensing potential of other inventions of the facility. If
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the balance exceeds 5 percent, 75 percent of the excess Government procurement and subcontracting at 13 CFR
above 5 percent shall be paid by the Contractor to the  121.3-8 and 13 CFR 121.3-12, respectively, will be used.
Treasury of the United States and the remaining 25 percent “Subject invention” means any invention of the
shall be used by the Contractor only for the same purposes  contractor conceived or first actually reduced to practice in
as described above. To the extent it prOVIde§ the_most 9ﬁec' the performance of work under this contragegvided that
tive technology transfer, the licensing of subject inventions . . L
shall be administered by Contractor employees on location n the case of a_ variety of plant, the date _Of determ|n_at|on (as
at the facility. defined in section 41(d) of the Plant Variety Protection Act,
7 U.S.C. 2401(d)) must also occur during the period of con-
Alternate IV (Jun 1989 As prescribed in 27.303(a)(5), tract performance.
include the following subparagraph in paragraph (f) of the  (b) Allocation of principal rights The Contractor may
basic clause: elect to retain the entire right, title, and interest throughout
(5) The Contractor shall establish and maintain active e world to each subject invention subject to the provisions
and effective procedures to ensure that subject inventions ~ Of this clause and 35 U.S.C. 203. With respect to any sub-
are promptly identified and timely disclosed, and shall sub-  ject invention in which the Contractor elects to retain title,
mit a description of the procedures to the Contracting the Federal Government shall have a nonexclusive, non-
Officer so that the Contracting Officer may evaluate and  transferable, irrevocable, paid-up license to practice or have

determine their effectiveness. practiced for or on behalf of the United States the subject
invention throughout the world.
52.227-12 Patent Rights—Retention by the Contractor (c) Invention disclosure, election of title, and filing of
(Long Form). patent applications by Contractoi(1) The Contractor shall

As prescribed at 27.303(b), insert the following clause: disclose each subject invention to the Contracting Officer
within 2 months after the inventor discloses it in writing to

PATENT RIGHTS—RETENTION BY THE CONTRACTOR Contractor personnel responsible for patent matters or

(LONG FORM) (JAN 1997) within 6 months after the Contractor becomes aware that a

subject invention has been made, whichever is earlier. The
covery which is or may be patentable or otherwise disclosure to the Contracting Officer shall be in the form of

protectable under title 35 of the United States Code or any?® Written report and shall identify the contract under which
novel variety of plant that is or may be protectable under thethe invention was made and the inventor(s). It shall be suf-

Plant Variety Protection Act (7 U.S.C. 2321 seq). ficiently complete in technical detail to convey a clear
“Made” when used in relation to any invention means the understanding, to the extent known at the time of the dis-

conception or first actual reduction to practice of such closure, of the nature, purpose, operation, and physical,
invention. chemical, biological, or electrical characteristics of the
“Nonprofit organization” means a domestic university or invention. The disclosure shall also identify any publica-
other institution of higher education or an organization of tion, on sale, or public use of the invention and whether a
the type described in section 501(c)(3) of the Internal manuscript describing the invention has been submitted for
Revenue Code of 1954 (26 U.S.C. 501(c)) and exempt frompublication and, if so, whether it has been accepted for pub-
taxation under section 501(a) of the Internal Revenue Codédication at the time of disclosure. In addition, after
(26 U.S.C. 501(a)) or any nonprofit scientific or educational disclosure to the Contracting Officer, the Contractor shall
organization qualified under a state nonprofit organization Promptly notify the Contracting Officer of the acceptance of
statute. any manuscript describing the invention for publication or
“Practical application” means to manufacture in the case Of any on sale or public use planned by the Contractor.
of a composition or product, to practice in the case of a (2) The Contractor shall elect in writing whether or
process or method, or to operate in the case of a machine dtot to retain title to any such invention by notifying the
system; and, in each case, under such conditions as to estafederal agency at the time of disclosure or within 8 months
lish that the invention is being utilized and that its benefits of disclosure, as to those countries (including the United
are, to the extent permitted by law or Government regula-States) in which the Contractor will retain titigrovided
tions, available to the public on reasonable terms. that in any case where publication, on sale, or public use has
“Small business firm” means a small business concern agnitiated the 1-year statutory period wherein valid patent
defined at section 2 of Pub. L. 85-536 (15 U.S.C. 632) andprotection can still be obtained in the United States, the
implementing regulations of the Administrator of the Small period of election of titte may be shortened by the agency to
Business Administration. For the purpose of this clause, thea date that is no more than 60 days prior to the end of the
size standards for small business concerns involved instatutory period.

(a) Definitions “Invention” means any invention or dis-
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(3) The Contractor shall file its initial patent applica- (2) The Contractor’s domestic license may be revoked
tion on an elected invention within 1 year after election or, or modified by the funding Federal agency to the extent nec-
if earlier, prior to the end of any statutory period wherein essary to achieve expeditious practical application of the
valid patent protection can be obtained in the United Statessubject invention pursuant to an application for an exclusive
after a publication, on sale, or public use. The Contractorlicense submitted in accordance with applicable provisions
shall file patent applications in additional countries (includ- in the Federal Property Management Regulations and
ing the European Patent Office and under the Patentagency licensing regulations (if any). This license shall not
Cooperation Treaty) within either 10 months of the corre- be revoked in that field of use or the geographical areas in
sponding initial patent application or 6 months from the which the Contractor has achieved practical application and
date permission is granted by the Commissioner of Patentsontinues to make the benefits of the invention reasonably
and Trademarks to file foreign patent applications where accessible to the public. The license in any foreign country
such filing has been prohibited by a Secrecy Order. may be revoked or modified at the discretion of the funding

(4) Requests for extension of the time for disclosure Federal agency to the extent the Contractor, its licensees, or
to the Contracting Officer, election, and filing may, at the its domestic subsidiaries or affiliates have failed to achieve
discretion of the funding Federal agency, be granted, andpractical application in that foreign country.
will normally be granted unless the Contracting Officer has (3) Before revocation or modification of the license,
reason to believe that a particular extension would prejudicethe funding Federal agency shall furnish the Contractor a
the Government’s interest. written notice of its intention to revoke or modify the

(d) Conditions when the Government may obtain.title license, and the Contractor shall be allowed 30 days (or
The Contractor shall convey to the Federal agency, uponsuch other time as may be authorized by the funding Federal

written request, title to any subject invention— agency for good cause shown by the Contractor) after the
(1) If the Contractor elects not to retain title to a sub- notice to show cause why the license should not be revoked
ject invention; or modified. The Contractor has the right to appeal, in

(2) If the Contractor fails to disclose or elect the sub- accordance with applicable agency licensing regulations
ject invention within the times specified in paragraph (c) and 37 CFR 404 concerning the licensing of Government-
above (the agency may only request title within 60 daysowned inventions, any decision concerning the revocation
after learning of the Contractor’s failure to report or elect or modification of its license.
within the specified times); (f) Contractor action to protect the Government’s interest

(3) In those countries in which the Contractor fails to (1) The Contractor agrees to execute or to have executed and
file patent applications within the time specified in para- promptly deliver to the Federal agency all instruments neces-
graph (c) aboveprovided however, that if the Contractor sary to—
has filed a patent application in a country after the times (i) Establish or confirm the rights the Government
specified in paragraph (c) above, but prior to its receipt of has throughout the world in those subject inventions to which
the written request of the Federal agency, the Contractorthe Contractor elects to retain title; and
shall continue to retain title in that country; or (i) Convey title to the Federal agency when

(4) In any country in which the Contractor decides not requested under paragraph (d) above and subparagraph (n)(2)
to continue the prosecution of any application for, to pay the below, and to enable the Government to obtain patent protec-
maintenance fees on, or defend in reexamination or opposition throughout the world in that subject invention.
tion proceeding on, a patent on a subject invention. (2) The Contractor agrees to require, by written agree-

(e) Minimum rights to Contractor (1) The Contractor ment, its employees, other than clerical and nontechnical
shall retain a nonexclusive, royalty-free license throughout employees, to disclose promptly in writing to personnel
the world in each subject invention to which the identified as responsible for the administration of patent
Government obtains title except if the Contractor fails to matters and in a format suggested by the Contractor each
disclose the subject invention within the times specified in subject invention made under contract in order that the
paragraph (c) above. The Contractor’s license extends to it<Contractor can comply with the disclosure provisions of
domestic subsidiaries and affiliates, if any, within the cor- paragraph (c) above, and to execute all papers necessary to
porate structure of which the Contractor is a part andfile patent applications on subject inventions and to estab-
includes the right to grant sublicenses of the same scope tdish the Government's rights in the subject inventions. This
the extent the Contractor was legally obligated to do so atdisclosure format should require, as a minimum, the infor-
the time the contract was awarded. The license is transfermation required by subparagraph (c)(1) above. The
able only with the approval of the funding Federal agency Contractor shall instruct such employees through employee
except when transferred to the successor of that part of theagreements or other suitable educational programs on the
Contractor’s business to which the invention pertains. importance of reporting inventions in sufficient time to per-
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mit the filing of patent applications prior to U.S. or foreign contract at any tier containing a patent rights clause by iden-
statutory bars. tifying the subcontractor, the applicable patent rights clause,
(3) The Contractor shall notify the Federal agency of the work to be performed under the subcontract, and the
any decision not to continue the prosecution of a patentdates of award and estimated completion. Upon request of
application, pay maintenance fees, or defend in a reexamithe Contracting Officer, the Contractor shall furnish a copy
nation or opposition proceeding on a patent, in any country,of such subcontract, and no more frequently than annually,
not less than 30 days before the expiration of the responsa listing of the subcontracts that have been awarded.
period required by the relevant patent office. (9) In the event of a refusal by a prospective subcon-
(4) The Contractor agrees to include, within the spec- tractor to accept one of the clauses in subparagraph (g)(1) or
ification of any United States patent application and any (2) below, the Contractor—
patent issuing thereon covering a subject invention, the fol- (i) Shall promptly submit a written notice to the
lowing statement: “This invention was made with Contracting Officer setting forth the subcontractor’s reasons
Government support under (identify the contract) awardedfor such refusal and other pertinent information that may
by (identify the Federal agency). The Government has cer-expedite disposition of the matter; and
tain rights in this invention.” (i) Shall not proceed with such subcontracting
(5) The Contractor shall establish and maintain active without the written authorization of the Contracting Officer.
and effective procedures to assure that subject inventions (10) The Contractor shall provide, upon request, the
are promptly identified and disclosed to Contractor person-filing date, serial number and title, a copy of the patent
nel responsible for patent matters within 6 months of application (including an English-language version if filed
conception and/or first actual reduction to practice, in a language other than English), and patent humber and
whichever occurs first in performance of work under this issue date for any subject invention for which the
contract. These procedures shall include the maintenance o€ontractor has retained title.
laboratory notebooks or equivalent records and other (11) Upon request, the Contractor shall furnish the
records as are reasonably necessary to document the colsovernment an irrevocable power to inspect and make
ception and/or the first actual reduction to practice of copies of the patent application file.
subject inventions, and records that show that the proce- (g) Subcontracts (1) The Contractor shall include the
dures for identifying and disclosing the inventions are clause at 52.227-11 of the Federal Acquisition Regulation
followed. Upon request, the Contractor shall furnish the (FAR), suitably modified to identify the parties, in all sub-
Contracting Officer a description of such procedures for contracts, regardless of tier, for experimental, developmental,
evaluation and for determination as to their effectiveness. or research work to be performed by a small business firm or
(6) The Contractor agrees, when licensing a subjectnonprofit organization. The subcontractor shall retain all
invention, to arrange to avoid royalty charges on acquisi- rights provided for the Contractor in this clause, and the
tions involving Government funds, including funds derived Contractor shall not, as part of the consideration for awarding
through Military Assistance Program of the Government or the subcontract, obtain rights in the subcontractor’s subject
otherwise derived through the Government, to refund anyinventions.
amounts received as royalty charges on the subject inven- (2) The Contractor shall include this clause (FAR
tion in acquisitions for, or on behalf of, the Government, 52.227-12) in all other subcontracts, regardless of tier, for
and to provide for such refund in any instrument transfer- experimental, developmental, or research work.

ring rights in the invention to any party. (3) In the case of subcontracts, at any tier, when the
(7) The Contractor shall furnish the Contracting prime award with the Federal agency was a contract (but not
Officer the following: a grant or cooperative agreement), the agency, subcontrac-

(i) Interim reports every 12 months (or such longer tor, and the Contractor agree that the mutual obligations of
period as may be specified by the Contracting Officer) from the parties created by this clause constitute a contract
the date of the contract, listing subject inventions during between the subcontractor and the Federal agency with
that period and stating that all subject inventions have beerrespect to those matters covered by this clause.
disclosed or that there are no such inventions. (h) Reporting utilization of subject inventionsThe

(ii) A final report, within 3 months after comple- Contractor agrees to submit on request periodic reports no
tion of the contracted work, listing all subject inventions or more frequently than annually on the utilization of a subject
stating that there were no such inventions, and listing allinvention or on efforts at obtaining such utilization that are
subcontracts at any tier containing a patent rights clause obeing made by the Contractor or its licensees or assignees.
stating that there were no such subcontracts. Such reports shall include information regarding the status

(8) The Contractor shall promptly notify the of development, date of first commercial sale or use, gross
Contracting Officer in writing upon the award of any sub- royalties received by the Contractor, and such other data and
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information as the agency may reasonably specify. The (k) Special provisions for contracts with nonprofit orga-
Contractor also agrees to provide additional reports as maynizations [Reserved]
be requested by the agency in connection with any march- (I) Communications [Complete according to agency
in proceedings undertaken by the agency in accordance withnstructions]
paragraph (j) of this clause. To the extent data or informa- (m) Other inventions Nothing contained in this clause
tion supplied under this paragraph is considered by theshall be deemed to grant to the Government any rights with
Contractor, its licensee or assignee to be privileged and confespect to any invention other than a subject invention.
fidential and is so marked, the agency agrees that, to the (n) Examination of records relating to inventiond) The
extent permitted by law, it shall not disclose such informa- Contracting Officer or any authorized representative shall,
tion to persons outside the Government. until 3 years after final payment under this contract, have the
(i) Preference for United States industijlotwithstanding right to examine any books (including laboratory notebooks),
any other provision of this clause, the Contractor agrees thatecords, and documents of the Contractor relating to the con-
neither it nor any assignee will grant to any person the exclu-ception or first reduction to practice of inventions in the same
sive right to use or sell any subject invention in the United field of technology as the work under this contract to deter-
States unless such person agrees that any products embodyimngine whether—
the subject invention will be manufactured substantially in the (i) Any such inventions are subject inventions;
United States. However, in individual cases, the requirement (ii) The Contractor has established and maintains
for such an agreement may be waived by the Federal agencthe procedures required by subparagraphs (f)(2) and (f)(3)
upon a showing by the Contractor or its assignee that reasonef this clause; and
able but unsuccessful efforts have been made to grant licenses (iif) The Contractor and its inventors have com-
on similar terms to potential licensees that would be likely to plied with the procedures.
manufacture substantially in the United States or that under (2) If the Contracting Officer determines that an
the circumstances domestic manufacture is not commerciallyinventor has not disclosed a subject invention to the
feasible. Contractor in accordance with the procedures required by
()) March-in rights The Contractor agrees that with subparagraph (f)(5) of this clause, the Contracting Officer
respect to any subject invention in which it has acquired may, within 60 days after the determination, request title in
title, the Federal agency has the right in accordance with theaccordance with subparagraphs (d)(2) and (d)(3) of this
procedures in FAR 27.304-1(g) to require the Contractor, anclause. However, if the Contractor establishes that the fail-
assignee, or exclusive licensee of a subject invention toure to disclose did not result from the Contractor’s fault or
grant a nonexclusive, partially exclusive, or exclusive negligence, the Contracting Officer shall not request title.
license in any field of use to a responsible applicant or (3) If the Contracting Officer learns of an unreported
applicants, upon terms that are reasonable under the cirContractor invention which the Contracting Officer believes
cumstances, and if the Contractor, assignee, or exclusivanay be a subject invention, the Contractor may be required
licensee refuses such a request, the Federal agency has the disclose the invention to the agency for a determination
right to grant such a license itself if the Federal agency of ownership rights.
determines that— (4) Any examination of records under this paragraph
(1) Such action is necessary because the Contractor oshall be subject to appropriate conditions to protect the con-
assignee has not taken, or is not expected to take within didentiality of the information involved.
reasonable time, effective steps to achieve practical applica- (0) Withholding of paymenfthis paragraph does not
tion of the subject invention in such field of use; apply to subcontracjs (1) Any time before final payment
(2) Such action is necessary to alleviate health orunder this contract, the Contracting Officer may, in the
safety needs which are not reasonably satisfied by theGovernment's interest, withhold payment until a reserve not
Contractor, assignee, or their licensees; exceeding $50,000 or 5 percent of the amount of the con-
(3) Such action is necessary to meet requirements fortract, whichever is less, shall have been set aside if, in the
public use specified by Federal regulations and suchContracting Officer’s opinion, the Contractor fails to—

requirements are not reasonably satisfied by the Contractor, (i) Establish, maintain, and follow effective proce-

assignee, or licensees; or dures for identifying and disclosing subject inventions
(4) Such action is necessary because the agreementursuant to subparagraph (f)(5) above;

required by paragraph (i) of this clause has not been (ii) Disclose any subject invention pursuant to sub-

obtained or waived or because a licensee of the exclusivegparagraph (c)(1) above;

right to use or sell any subject invention in the United States (iii) Deliver acceptable interim reports pursuant to

is in breach of such agreement. subdivision (f)(7)(i) above; or
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(iv) Provide the information regarding subcon-
tracts pursuant to subparagraph (f)(8) of this clause.
(2) Such reserve or balance shall be withheld until the
Contracting Officer has determined that the Contractor has
rectified whatever deficiencies exist and has delivered all

PATENT RIGHTS—ACQUISITION BY THE GOVERNMENT
(JaN 1997)

(a) Definitions “Invention,” as used in this clause,
means any invention or discovery which is or may be
. . . . ._patentable or otherwise protectable under title 35 of the
reports, disclosures, and other information required by th|sUnited States Code or any novel variety of plant that is or

clause. . ] may be protectable under the Plant Variety Protection Act
(3) Final payment under this contract shall not be (7 U.S.C. 2321et seq).

made before the Contractor delivers to the Contracting  «practical application,” as used in this clause, means to

Officer all disclosures of subject inventions required by sub- manyfacture, in the case of a composition or product; to
paragraph (c)(1) above, an acceptable final report pursuanpractice, in the case of a process or method; or to operate, in
to subdivision (f)(7)(ii) above, and all past due confirmatory the case of a machine or system; and, in each case, under
instruments. such conditions as to establish that the invention is being
(4) The Contracting Officer may decrease or increase utilized and that its benefits are, to the extent permitted by
the sums withheld up to the maximum authorized above. Nolaw or Government regulations, available to the public on
amount shall be withheld under this paragraph while thereasonable terms.
amount specified by this paragraph is being withheld under “Subject invention,” as used in this clause, means any
other provisions of the contract. The withholding of any invention of the Contractor conceived or first actually
amount or the subsequent payment thereof shall not be conteduced to practice in the performance of work under this

strued as a waiver of any Government right. contract;provided that in the case of a variety of plant, the
date of determination (as defined in section 41(d) of the

Plant Variety Protection Act, 7 U.S.C. 2401(d)) must also
occur during the period of contract performance.

Alternate | (Jun 1989 As prescribed in 27.303(b)(2), (b) Allocations of principal rights—(1) Assignment to
add the following sentence at the end of paragraph (b) of thehe Government The Contractor agrees to assign to the
basic clause: Government the entire right, title, and interest throughout

(End of clause)

52.227-13 Patent

The license shall include the right of the Government to
sublicense foreign governments, their nationals, and inter-
national organizations pursuant to the following treaties or
international agreements: *

[* Contracting Officer complete with the names of applica-
ble existing treaties or international agreements. The above
language is not intended to apply to treaties or agreements
that are in effect on the date of the award but are not listed

Alternate 1l (Jun 198p As prescribed in 27.303(b)(2),

add the following sentence at the end of paragraph (b) of thq_'
basic clause:

The agency reserves the right to unilaterally amend this
contract to identify specific treaties or international agree-

ments entered into or to be entered into by the Government
after the effective date of this contract and effectuate those
license or other rights which are necessary for the

Government to meet its obligations to foreign governments,

their nationals, and international organizations under such
treaties or international agreement with respect to subject
inventions made after the date of the amendment.

Rights—Acquisition by the

Government.

As prescribed at 27.303(c), insert the following clause:
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the world in and to each subject invention, except to the
extent that rights are retained by the Contractor under sub-
paragraph (b)(2) and paragraph (d) below.
(2) Greater rights determinationg(i) The Contractor,

or an employee-inventor after consultation with the
Contractor, may retain greater rights than the nonexclusive
license provided in paragraph (d) below, in accordance with
the procedures of paragraph 27.304-1(a) of the Federal
Acquisition Regulation (FAR). A request for a determina-
tion of whether the Contractor or the employee-inventor is
entitled to retain such greater rights must be submitted to the
ead of the Contracting Agency or designee at the time of
the first disclosure of the invention pursuant to subpara-
graph (e)(2) below, or not later than 8 months thereafter,
unless a longer period is authorized in writing by the
Contracting Officer for good cause shown in writing by the
Contractor. Each determination of greater rights under this
contract normally shall be subject to paragraph (c) below,
and to the reservations and conditions deemed to be appro-
priate by the Head of the Contracting Agency or designee.

(i) Upon request, the Contractor shall provide the
filing date, serial number and title, a copy of the patent
application (including an English-language version if filed
in a language other than English), and patent humber and
issue date for any subject invention in any country for which
the Contractor has retained title.
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(iii) Upon request, the Contractor shall furnish the taken by the agency in accordance with subdivision
Government an irrevocable power to inspect and make(c)(1)(ii) above. To the extent data or information supplied
copies of the patent application file. under this section is considered by the Contractor, its

(c) Minimum rights acquired by the Governme(t) With licensee, or assignee to be privileged and confidential and is
respect to each subject invention to which the Contractorso marked, the agency agrees that, to the extent permitted by
retains principal or exclusive rights, the Contractor agrees adaw, it will not disclose such information to persons outside
follows: the Government.

(i) The Contractor hereby grants to the (iv) The Contractor agrees, when licensing a sub-
Government a nonexclusive, nontransferable, irrevocable,ject invention, to arrange to avoid royalty charges on
paid-up license to practice or have practiced each subjectacquisitions involving Government funds, including funds
invention throughout the world by or on behalf of the derived through a Military Assistance Program of the
Government of the United States (including any Government or otherwise derived through the Government,
Government agency). to refund any amounts received as royalty charges on a sub-

(i) The Contractor agrees that with respect to any ject invention in acquisitions for, or on behalf of, the
subject invention in which it has acquired title, the Federal Government, and to provide for such refund in any instru-
agency has the right in accordance with the procedures irment transferring rights in the invention to any party.

FAR 27.304-1(g) to require the Contractor, an assignee, or (v) The Contractor agrees to provide for the
exclusive licensee of a subject invention to grant a nonex-Government’s paid-up license pursuant to subdivision (i)
clusive, partially exclusive, or exclusive license in any field above in any instrument transferring rights in a subject
of use to a responsible applicant or applicants, upon termsnvention and to provide for the granting of licenses as
that are reasonable under the circumstances, and if theequired by subdivision (ii) above, and for the reporting of
Contractor, assignee, or exclusive licensee refuses such atilization information as required by subdivision (iii)
request, the Federal agency has the right to grant such above, whenever the instrument transfers principal or exclu-
license itself if the Federal agency determines that— sive rights in a subject invention.

(A) Such action is necessary because the (2) Nothing contained in this paragraph (c) shall be
Contractor or assignee has not taken, or is not expected tadeemed to grant to the Government any rights with respect
take within a reasonable time, effective steps to achieveto any invention other than a subject invention.
practical application of the subject invention in such field of  (d) Minimum rights to the Contractor(1) The
use; Contractor is hereby granted a revocable nonexclusive, roy-

(B) Such action is necessary to alleviate health alty-free license in each patent application filed in any
or safety needs which are not reasonably satisfied by thecountry on a subject invention and any resulting patent in
Contractor, assignee, or their licensees; which the Government obtains title, unless the Contractor

(C) Such action is necessary to meet require- fails to disclose the subject invention within the times spec-
ments for public use specified by Federal regulations andified in subparagraph (e)(2) below. The Contractor’s license
such requirements are not reasonably satisfied by theextends to its domestic subsidiaries and affiliates, if any,
Contractor, assignee, or licensees; or within the corporate structure of which the Contractor is a

(D) Such action is necessary because the agreepart and includes the right to grant sublicenses of the same
ment required by paragraph (i) of this clause has neitherscope to the extent the Contractor was legally obligated to
been obtained nor waived or because a licensee of the excludo so at the time the contract was awarded. The license is
sive right to use or sell any subject invention in the United transferable only with the approval of the funding Federal
States is in breach of such agreement. agency except when transferred to the successor of that part

(iif) The Contractor agrees to submit on request of the Contractor’s business to which the invention pertains.
periodic reports no more frequently than annually on the (2) The Contractor’s domestic license may be revoked
utilization of a subject invention or on efforts at obtaining or modified by the funding Federal agency to the extent nec-
such utilization of a subject invention or on efforts at obtain- essary to achieve expeditious practical application of the
ing such utilization that are being made by the Contractor orsubject invention pursuant to an application for an exclusive
its licensees or assignees. Such reports shall include inforlicense submitted in accordance with applicable provisions
mation regarding the status of development, date of firstin 37 CFR Part 404 and agency licensing regulations. This
commercial sale or use, gross royalties received by thelicense will not be revoked in that field of use or the geo-
Contractor, and such other data and information as thegraphical areas in which the Contractor has achieved
agency may reasonably specify. The Contractor also agreegpractical applications and continues to make the benefits of
to provide additional reports as may be requested by thethe invention reasonably accessible to the public. The
agency in connection with any march-in proceedings under-license in any foreign country may be revoked or modified
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at the discretion of the funding Federal agency to the extention, on sale, or public use of the invention and whether a
the Contractor, its licensees, or its domestic subsidiaries omanuscript describing the invention has been submitted for
affiliates have failed to achieve practical application in that publication and, if so, whether it has been accepted for pub-
foreign country. lication at the time of disclosure. In addition, after

(3) Before revocation or modification of the license, disclosure to the agency, the Contractor shall promptly
the funding Federal agency will furnish the Contractor a notify the agency of the acceptance of any manuscript
written notice of its intention to revoke or modify the describing the invention for publication or of any on sale or
license, and the Contractor will be allowed 30 days (or suchpublic use planned by the Contractor.

other time as may be authorized by the funding Federal (3) The Contractor shall furnish the Contracting
agency for good cause shown by the Contractor) after thepfficer the following:
notice to show cause why the license should not be revoked (i) Interim reports every 12 months (or such longer

or modified. The Contractor has the right to appeal, in period as may be specified by the Contracting Officer) from
accordance with applicable agency licensing regulationsthe date of the contract, listing subject inventions during
and 37 CFR 404 concerning the licensing of Government-tnat period, and stating that all subject inventions have been
owned inventions, any decision concerning the revocationgisciosed (or that there are not such inventions) and that the

or modification of its license. _ ~ procedures required by subparagraph (€)(1) of this section
(4) When the Government has the right to receive p4ve been followed.

title, and does not elect to secure a patent in a foreign coun- (ii) A final report, within 3 months after comple-

try, the Contractor may elect to retain such rights in any tjo of the contracted work, listing all subject inventions or
foreign country in which the Government elects not 10 giating that there were no such inventions, and listing all
secure a patent, SUbJ.ECt to the Government's rights in SUbéubcontracts at any tier containing a patent rights clause or
paragraph (c)(1) of this clause. stating that there were no such subcontracts.

(e) Invention identification, disclosures, and reports (4) The Contractor agrees to require, by written agree-
(1) The Contractor shall establish and maintain active andment, its employees, other than clerical and nontechnical

effective procedures to assure that subject inventions are . . -
. o . employees, to disclose promptly in writing to personnel
promptly identified and disclosed to Contractor personnel . o . . .
. L identified as responsible for the administration of patent
responsible for patent matters within 6 months of concep- :
. . . . . matters and in a format suggested by the Contractor each
tion and/or first actual reduction to practice, whichever

occurs first in the performance of work under this contract. subject invention made L!nder cor_1tract n order. t'hat the
Contractor can comply with the disclosure provisions of

These procedures shall include the maintenance of labora- h b dt e all ‘
tory notebooks or equivalent records and other records ajslaragrap (c) above, and to execute all papers necessary to

are reasonably necessary to document the conceptioI Ieh pﬁ\tegt appl|cat|o,ns .or;] Su.bjeﬁt '”"s.”“or.‘s anq to e?_tr?.b'
and/or the first actual reduction to practice of subject 'o" (h€ Governments rights in the subject inventions. This

inventions, and records that show that the procedures foidiSclosure format should require, as a minimum, the infor-
identifying and disclosing the inventions are followed. mation required by subparagraph (2)-above. ,
Upon request, the Contractor shall furnish the Contracting (5) The Contractor agrees subject to FAR 27.302())

Officer a description of such procedures for evaluation andthat the Government may duplicate and disclose subject
for determination as to their effectiveness. invention disclosures and all other reports and papers fur-

(2) The Contractor shall disclose each subject inven- nished or required to be furnished pursuant to this clause.
tion to the Contracting Officer within 2 months after the  (f) Examination of records relating to inventiongl) The
inventor discloses it in writing to Contractor personnel Contracting Officer or any authorized representative shall,
responsible for patent matters or, if earlier, within 6 months until 3 years after final payment under this contract, have the
after the Contractor becomes aware that a subject inventiofight to examine any books (including laboratory notebooks),
has been made, but in any event before any on sale, publigecords, and documents of the Contractor relating to the con-
use, or publication of such invention known to the ception or first actual reduction to practice of inventions in the
Contractor. The disclosure to the agency shall be in the formsame field of technology as the work under this contract to
of a written report and shall identify the contract under determine whether—
which the invention was made and the inventor(s). It shall (i) Any such inventions are subject inventions;
be sufficiently complete in technical detail to convey a clear (il) The Contractor has established and maintains
understanding, to the extent known at the time of the dis-the procedures required by subparagraphs (e)(1) and (4) of
closure, of the nature, purpose, operation, and physicalthis clause; and
chemical, biological, or electrical characteristics of the (iii) The Contractor and its inventors have com-
invention. The disclosure shall also identify any publica- plied with the procedures.
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(2) If the Contracting Officer learns of an unreported () Shall promptly submit a written notice to the
Contractor invention which the Contracting Officer believes Contracting Officer setting forth the subcontractor’s reasons
may be a subject invention, the Contractor may be requiredfor such refusal and other pertinent information that may
to disclose the invention to the agency for a determinationexpedite disposition of the matter; and
of ownership rights. (ii) Shall not proceed with such subcontract with-

(3) Any examination of records under this paragraph out the written authorization of the Contracting Officer.
will be subject to appropriate conditions to protect the con- (3) In the case of subcontracts at any tier, the agency,
fidentiality of the information involved. subcontractor, and Contractor agree that the mutual obliga-

(g9) Withholding of paymenfthis paragraph does not tions of the parties created by this clause constitute a
apply to subcontrac)s (1) Any time before final payment contract between the subcontractor and the Federal agency
under this contract, the Contracting Officer may, in the with respect to those matters covered by this clause.
Government's interest, withhold payment until a reserve not (4) The Contractor shall promptly notify the
exceeding $50,000 or 5 percent of the amount of this con-Contracting Officer in writing upon the award of any sub-
tract, whichever is less, shall have been set aside if, in thecontract at any tier containing a patent rights clause by

Contracting Officer’s opinion, the Contractor fails to— identifying the subcontractor, the applicable patent rights
(i) Establish, maintain, and follow effective proce- clause, the work to be performed under the subcontract, and

dures for identifying and disclosing subject inventions the dates of award and estimated completion. Upon request
pursuant to subparagraph (e)(1) above; of the Contracting Officer, the Contractor shall furnish a

(ii) Disclose any subject invention pursuant to sub- COpy of such subcontract, and, no more frequently than
paragraph (e)(2) above; annually, a listing of the subcontracts that have been

(iii) Deliver acceptable interim reports pursuant to awarded. _ .
subdivision (€)(3)(i) above; or _ 0) Preferer_me for United States mdustr_)UnIe_ss pro-
(iv) Provide the information regarding subcon- V|de_d ot_herW|§e, no Contract.or that receives title to any
tracts pursuant to subparagraph (h)(4) below. subject invention and no assignee qf any such Contractor
(2) Such reserve or balance shall be withheld until the Shall grant to any person the exclusive right to use or sell
Contracting Officer has determined that the Contractor has@"Y Subject invention in the United States unless such per-
rectified whatever deficiencies exist and has delivered all SON agrees that any products embodying the subject

reports, disclosures, and other information required by thisinvention will be manufactured substantially in the United
clause. States. However, in individual cases, the requirement may

(3) Final payment under this contract shall not be P& waived by the Goverrr:ment uponbla ihowing by th? I
made before the Contractor delivers to the ContractingCONtractor or assignee that reasonable but unsuccessfu

Officer all disclosures of subject inventions required by sub- eﬁorts.ha\./e been made to grant I|9enses on similar terms to

paragraph (e)(2) above, and acceptable final report pursuan‘POter_‘t'al Illcensees that would be likely to manufactur_e sub-

to subdivision (e)(3)(ii) above, and all past due confirma- stantially in the_ United States_or that under _the circum-

tory instruments. stances domestic manufacture is not commercially feasible.
(4) The Contracting Officer may decrease or increase (End of clause)

the sums withheld up to the maximum authorized above. No

amount shall be withheld under this paragraph while the Alternate | (Jun 1989 As prescribed in 27.303(c)(3),

amount specified by this paragraph is being withheld underadd the following sentence at the end of subdivision

other provisions of the contract. The withholding of any (c)(1)(i) of the basic clause:

amount or the subsequent payment thereof shall not be con-  the jicense will include the right of the Government to sub-

strued as a waiver of any Government rights. license foreign governments, their nationals, and
(h) Subcontracts (1) The Contractor shall include this international organizations pursuant to the following
clause (suitably modified to identify the parties) in all sub- treaties or international agreements: *

contracts, regardless of tier, for experimental, developmental,
or re.search work. The sul?)con.tractor shall retain all rights ble existing treaties or international agreements. The above
provided for the Contractor in this clause, and the Contractor language is not intended to apply to treaties or agreements
shall not, as part of the consideration for awarding the sub-  that are in effect on the date of the award but are not listed.
contract, obtain rights in the subcontractor’s subject

[* Contracting Officer complete with the names of applica-

inventions. Alternate 1l (Jun 198p As prescribed in 27.303(c)(3),
(2) In the event of a refusal by a prospective subcon-add the following sentence at the end of subdivision
tractor to accept such a clause the Contractor— (c)(1)(i) of the basic clause:
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The agency reserves the right to unilaterally amend this  (g)(3) if included in this clause, or as otherwise may be pro-
contract to identify specific treaties or international agree- vided in a collateral agreement incorporated in and made

ments entered into or to be entered into by the Government  part of this contract, including minor modifications of such
after the effective date of this contract, and effectuate those computer software.

license or other rights which are necessary for the
Government to meet its obligations to foreign governments,
their nationals, and international organizations under such
treaties or international agreements with respect to subject
inventions made after the date of the amendment.

“Technical data,” as used in this clause, means data
(other than computer software) which are of a scientific or
technical nature.

“Unlimited rights,” as used in this clause, means the right
of the Government to use, disclose, reproduce, prepare
derivative works, distribute copies to the public, and per-
form publicly and display publicly, in any manner and for
any purpose, and to have or permit others to do so.

(b) Allocation of rights (1) Except as provided in para-

RIGHTS IN DATA—GENERAL (JUN 1987) graph (c) of this clau_se_ reg_ardin_g copyright, the
Government shall have unlimited rights in—

(a) Definitions “Computer software,” as used in this (i) Data first produced in the performance of this
clause, means computer programs, computer data bases, amdntract;
documentation thereof. (i) Form, fit, and function data delivered under

“Data,” as used in this clause, means recorded informa-this contract;
tion, regardless of form or the media on which it may be (iii) Data delivered under this contract (except for
recorded. The term includes technical data and computerestricted computer software) that constitute manuals or
software. The term does not include information incidental instructional and training material for installation, opera-
to contract administration, such as financial, administrative, tion, or routine maintenance and repair of items,

52.227-14 Rights in Data—General.
As prescribed in 27.409(a), insert the following clause
with any appropriate alternates:

cost or pricing, or management information. components, or processes delivered or furnished for use
“Form, fit, and function data,” as used in this clause, under this contract; and
means data relating to items, components, or processes that (iv) All other data delivered under this contract

are sufficient to enable physical and functional interchange-unless provided otherwise for limited rights data or
ability, as well as data identifying source, size, restricted computer software in accordance with paragraph
configuration, mating, and attachment characteristics, func-(g) of this clause.

tional characteristics, and performance requirements; (2) The Contractor shall have the right to—

except that for computer software it means data identifying (i) Use, release to others, reproduce, distribute, or
source, functional characteristics, and performance requirepublish any data first produced or specifically used by the
ments but specifically excludes the source code, algorithm,Contractor in the performance of this contract, unless pro-
process, formulae, and flow charts of the software. vided otherwise in paragraph (d) of this clause;

“Limited rights,” as used in this clause, means the rights (i) Protect from unauthorized disclosure and use
of the Government in limited rights data as set forth in the those data which are limited rights data or restricted com-
Limited Rights Notice of subparagraph (g)(2) if included in puter software to the extent provided in paragraph (g) of this
this clause. clause;

“Limited rights data,” as used in this clause, means data (iii) Substantiate use of, add or correct limited
(other than computer software) that embody trade secrets orights, restricted rights, or copyright notices and to take
are commercial or financial and confidential or privileged, other appropriate action, in accordance with paragraphs (e)
to the extent that such data pertain to items, components, oand (f) of this clause; and
processes developed at private expense, including minor (iv) Establish claim to copyright subsisting in data
modifications thereof. first produced in the performance of this contract to the

“Restricted computer software,” as used in this clause, extent provided in subparagraph (c)(1) of this clause.
means computer software developed at private expense and (c) Copyright—(1) Data first produced in the perfor-
that is a trade secret; is commercial or financial and is con-mance of this contract. Unless provided otherwise in
fidential or privileged; or is published copyrighted com- paragraph (d) of this clause, the Contractor may establish,
puter software, including minor modifications of such com- without prior approval of the Contracting Officer, claim to
puter software. copyright subsisting in scientific and technical articles

“Restricted rights,” as used in this clause, means thebased on or containing data first produced in the perfor-
rights of the Government in restricted computer software, asmance of this contract and published in academic, technical
set forth in a Restricted Rights Notice of subparagraphor professional journals, symposia proceedings or similar
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works. The prior, express written permission of the markings unless otherwise specifically authorized in writing
Contracting Officer is required to establish claim to copy- by the Contracting Officer.

right subsisting in all other data first produced in the (e) Unauthorized marking of datgd1) Notwithstanding
performance of this contract. When claim to copyright is any other provisions of this contract concerning inspection
made, the Contractor shall affix the applicable copyright or acceptance, if any data delivered under this contract are
notices of 17 U.S.C. 401 or 402 and acknowledgment of marked with the notices specified in subparagraph (g)(2) or
Government sponsorship (including contract number) to the(9)(3) of this clause and use of such is not authorized by this
data when such data are delivered to the Government, aglause, or if such data bears any other restrictive or limiting
well as when the data are published or deposited for regismarkings not authorized by this contract, the Contracting
tration as a published work in the U.S. Copyright Office. Officer may at any time either return the data to the
For data other than computer software the Contractor granté>ontractor, or cancel or ignore the markings. However, the
to the Government, and others acting on its behalf, a paidfollowing procedures shall apply prior to canceling or
up, nonexclusive, irrevocable worldwide license in such ignoring the markings. _ .
copyrighted data to reproduce, prepare derivative works, (i) The Contracting Officer shall make written
distribute copies to the public, and perform publicly and dis- Inauiry to the Contractor affording the Contractor 30 days
play publicly, by or on behalf of the Government. For from recglpt of the inquiry to provide vv_rlttenjustlﬂcatmn to
computer software, the Contractor grants to the GovernmenfSubstantiate the propriety of the markings; _

and others acting in its behalf, a paid-up nonexclusive, (it} If the Contractor fails to respond or fails to pro-
irevocable worldwide license in such copyrighted com- vide written justification to substantiate the propriety of the

puter software to reproduce, prepare derivative works, and"'arkings within the 30-day period (or a Iorr:ger time not
perform publicly and display publicly by or on behalf of the €X¢€€ding 90 days approved in writing by the Contracting
Government. Offlcgr for good cause shown), the Gpvernment s_hall have
(2) Data not first produced in the performance of this thF." nght_ to cancel or \ghore the markings at any tlme_ after
contract The Contractor shall not, without prior written said period and the data will no longer be made subject to

o : ' . . any disclosure prohibitions.
permission of the Contracting Officer, incorporate in data (i) If the Contractor provides written justification
delivered under this contract any data not first produced in : orp nJ .
) : . to substantiate the propriety of the markings within the
the performance of this contract and which contains the

. . period set in subdivision (e)(1)(i) of this clause, the
copyright no't|ce Of 17 US.C. 401 or 402, unless the Contracting Officer shall consider such written justification
Contractor identifies such data and grants to the

G t ) its behalf. a i fh and determine whether or not the markings are to be can-
overnment, or acquires on Its benall, a lIcense ot e SaMeq) 0 o ignored. If the Contracting Officer determines that
scope as set forth in subparagraph (c)(1) of this clauge;

ided h hat if hd . h the markings are authorized, the Contractor shall be so noti-
vided however, that if such data are computer software t Cfied in writing. If the Contracting Officer determines, with

Government shall acquire a copyright license as set forth ing e rrence of the head of the contracting activity, that the

subparagraph (g)(3) of this clause if included in this con- o ings are not authorized, the Contracting Officer shall
tract or as otherwise may be provided in a collateral 4, nish the Contractor a written determination, which deter-
agreement incorporated in or made part of this contract.  mination shall become the final agency decision regarding
(3) Removal of copyright noticesThe Government  he appropriateness of the markings unless the Contractor
agrees not to remove any copyright notices placed on datgjjes syit in a court of competent jurisdiction within 90 days
pursuant to this paragraph (c), and to include such noticesy¢ receipt of the Contracting Officer’s decision. The
on all reproductions of the data. Government shall continue to abide by the markings under
(d) Release, publication and use of data(1) The  thjs subdivision (e)(1)(iii) until final resolution of the mat-
Contractor shall have the right to use, release to otherster ejther by the Contracting Officer's determination
reproduce, distribute, or publish any data first produced orpecoming final (in which instance the Government shall
specifically used by the Contractor in the performance of thereafter have the right to cancel or ignore the markings at
this contract, except to the extent such data may be subjeciny time and the data will no longer be made subject to any
to the Federal export control or national security laws or disclosure prohibitions), or by final disposition of the mat-
regulations, or unless otherwise provided in this paragraphter by court decision if suit is filed.
of this clause or expressly set forth in this contract. (2) The time limits in the procedures set forth in sub-
(2) The Contractor agrees that to the extent it receivesparagraph (e)(1) of this clause may be modified in
or is given access to data necessary for the performance oficcordance with agency regulations implementing the
this contract which contain restrictive markings, the Freedom of Information Act (5 U.S.C. 552) if necessary to
Contractor shall treat the data in accordance with suchrespond to a request thereunder.
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(3) This paragraph (e) does not apply if this contract thereof. Limited rights data that are formatted as a computer
is for a major system or for support of a major system by adata base for delivery to the Government are to be treated as
civilian agency other than NASA and the U.S. Coast Guard limited rights data and not restricted computer software.
agency subject to the provisions of Title 1ll of the Federal (2—(3) [Reserved]

Property and Administrative Services Act of 1949. (h) Subcontracting The Contractor has the responsibil-

(4) Except to the extent the Government's action jty to obtain from its subcontractors all data and rights
occurs as the result of final disposition of the matter by atherein necessary to fulfill the Contractor’s obligations to
court of competent jurisdiction, the Contractor is not pre- the Government under this contract. If a subcontractor
cluded by this paragraph (e) from bringing a claim under therefuses to accept terms affording the Government such
Contract Disputes Act, including pursuant to the Disputes rignhts, the Contractor shall promptly bring such refusal to
clause of this contract, as applicable, that may arise as thgne attention of the Contracting Officer and not proceed

result of the Government removing or ignoring authorized yith subcontract award without further authorization.

markings on data delivered under this contract.

() Omitted or incorrect markings(1) Data delivered to
the Government without either the limited rights or
restricted rights notice as authorized by paragraph (g) of thi
clause, or the copyright notice required by paragraph (c) of
this clause, shall be deemed to have been furnished with
unlimited rights, and the Government assumes no liability
for the disclosure, use, or reproduction of such data.

(i) Relationship to patents Nothing contained in this

clause shall imply a license to the Government under any
patent or be construed as affecting the scope of any license
Sor other right otherwise granted to the Government.

(End of clause)

Alternate | (Jun 1987 As prescribed in 27.409(b), sub-

However, to the extent the data has not been disclosed withstitute the following definition for “Limited Rights Data” in
out restriction outside the Government, the Contractor mayparagraph (a) of the clause:

request, within 6 months (or a longer time approved by the
Contracting Officer for good cause shown) after delivery of
such data, permission to have notices placed on qualifying
data at the Contractor's expense, and the Contracting
Officer may agree to do so if the Contractor—

(i) Identifies the data to which the omitted notice is
to be applied;

(i) Demonstrates that the omission of the notice
was inadvertent;

(iii) Establishes that the use of the proposed notice
is authorized; and

(iv) Acknowledges that the Government has no lia-
bility with respect to the disclosure, use, or reproduction of
any such data made prior to the addition of the notice or
resulting from the omission of the notice.

(2) The Contracting Officer may also (i) permit cor-
rection at the Contractor’s expense of incorrect notices if the
Contractor identifies the data on which correction of the
notice is to be made, and demonstrates that the correct
notice is authorized, or (ii) correct any incorrect notices.

(g) Protection of limited rights data and restricted com-
puter software (1) When data other than that listed in
subdivisions (b)(1)(i), (ii), and (iii) of this clause are speci-
fied to be delivered under this contract and qualify as either
limited rights data or restricted computer software, if the
Contractor desires to continue protection of such data, the
Contractor shall withhold such data and not furnish them to
the Government under this contract. As a condition to this
withholding, the Contractor shall identify the data being
withheld and furnish form, fit, and function data in lieu
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“Limited rights data,” as used in this clause, means
data (other than computer software) developed at private
expense that embody trade secrets or are commercial or
financial and confidential or privileged.

Alternate Il (Jun 198) As prescribed in 27.409(c),

insert the following subparagraph (g)(2) in the clause:

(9)(2) Notwithstanding subparagraph (g)(1) of this
clause, the contract may identify and specify the delivery of
limited rights data, or the Contracting Officer may require
by written request the delivery of limited rights data that has
been withheld or would otherwise be withholdable. If deliv-
ery of such data is so required, the Contractor may affix the
following “Limited Rights Notice” to the data and the
Government will thereafter treat the data, subject to the pro-
visions of paragraphs (e) and (f) of this clause, in
accordance with such Notice:

LimiTED RIGHTS NoTICE (JuN 1987)

(a) These data are submitted with limited rights under
Government Contract No. (and subcontract ,
if appropriate). These data may be reproduced and used by
the Government with the express limitation that they will
not, without written permission of the Contractor, be used
for purposes of manufacture nor disclosed outside the
Government; except that the Government may disclose
these data outside the Government for the following pur-
poses, if any; provided that the Government makes such
disclosure subject to prohibition against further use and dis-
closure: Agencies may list additional purposes as set forth
in 27.404(d)(1) or if none, so stdte



PART 52—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

52.227-14

(b) This Notice shall be marked on any reproduction of
these data, in whole or in part.

(End of notice)

Alternate Il (Jun 198)Y. As prescribed in 27.409(d),

insert the following subparagraph (g)(3)(i) in the clause:

(9)(3)(1) Notwithstanding subparagraph (g)(1) of this
clause, the contract may identify and specify the delivery of
restricted computer software, or the Contracting Officer
may require by written request the delivery of restricted
computer software that has been withheld or would other-
wise be withholdable. If delivery of such computer software
is so required, the Contractor may affix the following
“Restricted Rights Notice” to the computer software and the
Government will thereafter treat the computer software,
subject to paragraphs (e) and (f) of this clause, in accor-
dance with the Notice:

RESTRICTEDRIGHTS NoTICE (JuN 1987)

(a) This computer software is submitted with restricted
rights under Government Contract No. (and sub-
contract , if appropriate). It may not be used,
reproduced, or disclosed by the Government except as pro-
vided in paragraph (b) of this Notice or as otherwise
expressly stated in the contract.

(b) This computer software may be—

(1) Used or copied for use in or with the computer or
computers for which it was acquired, including use at any
Government installation to which such computer or com-
puters may be transferred;

(2) Used or copied for use in a backup computer if
any computer for which it was acquired is inoperative;

(3) Reproduced for safekeeping (archives) or backup
purposes;

(4) Maodified, adapted, or combined with other com-
puter softwareprovidedthat the modified, combined, or
adapted portions of the derivative software incorporating
restricted computer software are made subject to the same
restricted rights;

(5) Disclosed to and reproduced for use by support
service Contractors in accordance with subparagraphs
(b)(2) through (4) of this clause, provided the Government
makes such disclosure or reproduction subject to these
restricted rights; and

(6) Used or copied for use in or transferred to a
replacement computer.

(c) Notwithstanding the foregoing, if this computer
software is published copyrighted computer software, it is
licensed to the Government, without disclosure prohibi-

tions, with the minimum rights set forth in paragraph (b) of
this clause.

(d) Any other rights or limitations regarding the use,
duplication, or disclosure of this computer software are to
be expressly stated in, or incorporated in, the contract.

(e) This Notice shall be marked on any reproduction of
this computer software, in whole or in part.

(End of notice)

(il) Where it is impractical to include the Restricted
Rights Notice on restricted computer software, the follow-
ing short-form Notice may be used in lieu thereof:

RESTRICTEDRIGHTS NOTICE SHORT FORM (JUN 1987)

Use, reproduction, or disclosure is subject to restric-
tions set forth in Contract No. (and subcontract, if
appropriate) with (name of Contractor and sub-
contractor).

(End of notice)

(i) If restricted computer software is delivered
with the copyright notice of 17 U.S.C. 401, it will be pre-
sumed to be published copyrighted computer software
licensed to the Government without disclosure prohibitions,
with the minimum rights set forth in paragraph (b) of this
clause, unless the Contractor includes the following state-
ment with such copyright notice: “Unpublished—rights
reserved under the Copyright Laws of the United States.”

Alternate 1V (Jun 1987 As prescribed in 27.409(e), sub-

stitute the following subparagraph (c)(1) in the clause:

(c) Copyright—(1) Data first produced in the perfor-
mance of the contract Except as otherwise specifically
provided in this contract, the Contractor may establish claim
to copyright subsisting in any data first produced in the per-
formance of this contract. When claim to copyright is made,
the Contractor shall affix the applicable copyright notice of
17 U.S.C. 401 or 402 and acknowledgment of Government
sponsorship (including contract number) to the data when
such data are delivered to the Government, as well as when
the data are published or deposited for registration as a pub-
lished work in the U.S. Copyright Office. For data other
than computer software, the Contractor grants to the
Government, and others acting on its behalf, a paid-up,
nonexclusive, irrevocable, worldwide license for all such
data to reproduce, prepare derivative works, distribute
copies to the public, and perform publicly and display pub-
licly, by or on behalf of the Government. For computer
software, the Contractor grants to the Government and oth-
ers acting on its behalf, a paid up, nonexclusive, irrevocable
worldwide license for all such computer software to repro-
duce, prepare derivative works, and perform publicly and
display publicly, by or on behalf of the Government.
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Alternate V (Jun 1987 As prescribed in 27.409(f), add
the following paragraph (j) to the clause:

(i) The Contractor agrees, except as may be otherwise
specified in this contract for specific data items listed as not
subject to this paragraph, that the Contracting Officer or an
authorized representative may, up to three years after accep-
tance of all items to be delivered under this contract, inspect
at the Contractor’s facility any data withheld pursuant to
paragraph (g)(1) of this clause, for purposes of verifying the
Contractor’s assertion pertaining to the limited rights or
restricted rights status of the data or for evaluating work
performance. Where the Contractor whose data are to be
inspected demonstrates to the Contracting Officer that there
would be a possible conflict of interest if the inspection
were made by a particular representative, the Contracting
Officer shall designate an alternate inspector.

52.227-15 Representation of Limited Rights Data and
Restricted Computer Software.
As prescribed in 27.409(g), insert the following provi-
sion in solicitations that include the clause at 52.227-14,
Rights in Data—General:

REPRESENTATION OFLIMITED RIGHTS DATA AND RESTRICTED
CoMPUTER SOFTWARE (JuN 1987)

(&) This solicitation sets forth the work to be performed if

a contract award results, and the Government’s known deliv-

ery requirements for data (as defined in FAR 27.401). Any
resulting contract may also provide the Government the

not determinative of the status of such data should a contract
be awarded to the offeror.

REPRESENTATIONCONCERNING DATA RIGHTS

Offeror has reviewed the requirements for the delivery of
data or software and states (offeror check appropriate
block)—

[J None of the data proposed for fulfilling such require-
ments qualifies as limited rights data or restricted computer
software.

[J Data proposed for fulfilling such requirements qualify
as limited rights data or restricted computer software and
are identified as follows:

NoTe: “Limited rights data” and “Restricted computer software”
are defined in the contract clause entitled “Rights In Data—
General.”

(End of provision)
52.227-16 Additional Data Requirements.
As prescribed in 27.409(h), insert the following clause:
ADDITIONAL DATA REQUIREMENTS (JUN 1987)

(a) In addition to the data (as defined in the clause at

Option to order additional data under the Additional Data 52227_141 R|ghts in Data—General clause or other equiva_
Requirements clause at 52.227-16 of the FAR, if included injent included in this contract) specified elsewhere in this
th_e contract. Any data de_Ilvereq under the resulting contractcontract to be delivered, the Contracting Officer may, at any
will be subject to the Rights in Data—General clause attime during contract performance or within a period of 3
52.227-14 that is to be mcludeq in this Contract.' Under the Iat-years after acceptance of all items to be delivered under this
ter clause, a Contractor may withhold from delivery data that contract, order any data first produced or specifically used

qualify as limited rights data or restricted computer software,
and deliver form, fit, and function data in lieu thereof. The lat-
ter clause also may be used withAternates lland/orlll to
obtain delivery of limited rights data or restricted computer
software, marked with limited rights or restricted rights
notices, as appropriate. In addition, uséAttérnate Vwith

this latter clause provides the Government the right to inspect[he Rights in Data—

such data at the Contractor’s facility.

(b) As an aid in determining the Government’s need to
include any of the aforementionédternatesin the clause
at 52.227-14, Rights in Data—General, the offeror’s
response to this solicitation shall, to the extent feasible
complete the representation in paragraph (b) of this provi
sion to either state that none of the data qualify as limited
rights data or restricted computer software, or identify
which of the data qualifies as limited rights data or restricted
computer software. Any identification of limited rights data
or restricted computer software in the offeror’s response is
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in the performance of this contract.

(b) The Rights in Data—General clause or other equiva-
lent included in this contract is applicable to all data ordered
under this Additional Data Requirements clause. Nothing
contained in this clause shall require the Contractor to
deliver any data the withholding of which is authorized by
General or other equivalent clause of
this contract, or data which are specifically identified in this
contract as not subject to this clause.

(c) When data are to be delivered under this clause, the
Contractor will be compensated for converting the data into
the prescribed form, for reproduction, and for delivery.

(d) The Contracting Officer may release the Contractor
from the requirements of this clause for specifically identi-
fied data items at any time during the 3-year period set forth

in paragraph (a) of this clause.

(End of clause)



PART 52—SOLICITATION PROVISIONS AND CONTRACT CLAUSES 52.227-18

52.227-17 Rights in Data—Special Works. (ii) If the Government desires to obtain copyright
As prescribed in 27.409(i), insert the following clause: in data first produced in the performance of this contract and
permission has not been granted as set forth in subdivision

RIGHTS IN DATA—SPECIAL WORKS (JUN 1987) (c)(1)(i) of this clause, the Contracting Officer may direct
(a) Definitions the Contractor to establish, or authorize the establishment

“Data,” as used in this clause, means recorded informa-Cf: €laim to copyright in such data and to assign, or obtain
tion regardless of form or the medium on which it may be the assignment of, such copyright to the Government or its

recorded. The term includes technical data and computedesignated assignee. _ _
software. The term does not include information incidental (2) Data not first produced in the performance of this

to contract administration, such as financial, administrative, contract The Contractor shall not, without prior written
cost or pricing or management information. permission of the Contracting Officer, incorporate in data

“Unlimited rights,” as used in this clause, means the right delivered under this contract any data not first produced in

of the Government to use, disclose, reproduce, preparéhe p_erformance of this contract and which contain the
derivative works, distribute copies to the public, and per- COPYright notice of 17 U.S.C. 401 or 402, unless the
form publicly and display publicly, in any manner and for Contractor identifies such data and grants to the

any purpose whatsoever, and to have or permit others to g&overnment, or acquires on its behalf, a license of the same
S0, scope as set forth in subparagraph (c)(1) of this clause.

(b) Allocation of Rights (1) The Government shall (d) Release and use restrictionEExcept as otherwise
have— specifically provided for in this contract, the Contractor
(i) Unlimited rights in all data delivered under this shall not use for purposes other than the performance of this

contract, and in all data first produced in the performance ofcontract, nor shall the Contractor release, reproduce, dis-

this contract, except as provided in paragraph (c) of thistribute, or publish any data first produced in the
clause for copyright. performance of this contract, nor authorize others to do so,

(i) The right to limit exercise of claim to copyright without writteq permission of the Contractiljg Officgr.
in data first produced in the performance of this contract, (€) Indemnity The Contractor shall indemnify the
and to obtain assignment of copyright in such data, in accor->0vernment and its officers, agents, and employees acting
dance with subparagraph (c)(1) of this clause. for the Government against any liability, including costs and
(iii) The right to limit the release and use of certain €XPeNses, incurred as the result of the violation of trade
data in accordance with paragraph (d) of this clause. secrets, copyrights, or right of privacy or publicity, arising
(2) The Contractor shall have, to the extent permis- OUt of the creation, delivery, publication, or use of any data
sion is granted in accordance with subparagraph (c)(1) offurnished under this contract; or any libelous or other
this clause, the right to establish claim to copyright subsist-uniawful matter contained in such data. The provisions of
ing in data first produced in the performance of this this paragraph do not apply unless the Government provides
contract. notice to the Contractor as soon as practicable of any claim
(c) Copyright—(1) Data first produced in the perfor-  ©F suit, affords the Contractor an opportunity under applic-
mance of this contract (i) The Contractor agrees not to able laws, rules, or regulations to participate in the defense
assert, establish, or authorize others to assert or establisi€reof, and obtains the Contractor's consent to the settle-

any claim to copyright subsisting in any data first produced Ment of any suit or claim other than as required by final
in the performance of this contract without prior written decree of a court of competent jurisdiction; nor do these

permission of the Contracting Officer. When claim to copy- Provisions apply to material furnished to the Contractor by
right is made, the Contractor shall affix the appropriate the Governlment and incorporated in data to which this
copyright notice of 17 U.S.C. 401 or 402 and acknowledg- lause applies.

ment of Government sponsorship (including contract (End of clause)

number) to such data when delivered to the Government, as

well as when the data are published or deposited for regis- ) ) o

tration as a published work in the U.S. Copyright Office. ©2-227-18 Rights in Data—Existing Works.

The Contractor grants to the Government, and others acting AS Prescribed in 27.409()), insert the following clause:
on its behalf, a paid-up nonexclusive, irrevocable, world-
wide license for all such data to reproduce, prepare
derivative works, distribute copies to the public, and per- (a) Except as otherwise provided in this contract, the
form publicly and display publicly, by or on behalf of the Contractor grants to the Government, and others acting on
Government. its behalf, a paid-up nonexclusive, irrevocable, worldwide

RIGHTS IN DATA—EXISTING WORKS (JUN 1987)

52-169



52.227-19 FEDERAL ACQUISITION REGULATION

license to reproduce, prepare derivative works, and performparagraph (c) of this clause and shall comply with Federal
publicly and display publicly, by or on behalf of the laws and the Federal Acquisition Regulation.
Government, for all the material or subject matter called for  (c)(1) The restricted computer software delivered under
under this contract, or for which this clause is specifically this contract may not be used, reproduced or disclosed by
made applicable. the Government except as provided in subparagraph (c)(2)
(b) The Contractor shall indemnify the Government and Of this clause or as expressly stated otherwise in this con-
its officers, agents, and employees acting for the tract.
Government against any liability, including costs and (2) The restricted computer software may be—
expenses, incurred as the result of (1) the violation of trade (i) Used or copied for use in or with the computer
secrets, copyrights, or right of privacy or publicity, arising ©OF computers .forwhic_h it was apquired, including use at any
out of the creation, delivery, publication or use of any data Government installation to which such computer or com-
furnished under this contract; or (2) any libelous or other PUters may be transferred, _ .
unlawful matter contained in such data. The provisions of  (if) Used or copied for use in or with backup com-
this paragraph do not apply unless the Government provide®Ute" if any computer for which it was acquired is
notice to the Contractor as soon as practicable of any clainfnoPerative;

or suit, affords the Contractor an opportunity under applic- (i) Reproduced for safekeeping (archives) or
able laws, rules, or regulations to participate in the defensebaCkuP purposes, . .
' ' (iv) Modified, adapted, or combined with other

thereof, and obtains the Contractor’'s consent to the settle- : o .
. : . - “computer software, provided that the modified, combined,
ment of any suit or claim other than as required by final

o or adapted portions of the derivative software incorporatin
decree of a court of competent jurisdiction; and do not apply pled p P 9

. . any of the delivered, restricted computer software shall be
to material furnished to the Contractor by the Government y b

di dind hich this cl i subject to same restrictions set forth in this purchase
and incorporated in data to which this clause applies. order/contract:

(End of clause) (v) Disclosed to and reproduced for use by support
service Contractors or their subcontractors, subject to the same
restrictions set forth in this purchase order/contract; and

(vi) Used or copied for use in or transferred to a
replacement computer.

(3) If the restricted computer software delivered under
this purchase order/contract is published and copyrighted, it
is licensed to the Government, without disclosure prohibi-
tions, with the rights set forth in subparagraph (c)(2) of this

(a) As used in this clause, “restricted computer software” clause unless expressly stated otherwise in this purchase
means any computer program, computer data base, or docrder/contract.
umentation thereof, that has been developed at private  (4) To the extent feasible the Contractor shall affix a

expense and either is a trade secret, is commercial or finanlNotice substantially as follows to any restricted computer
cial and confidential or privileged, or is published and Software delivered under this purchase order/contract; or, if

copyrighted. the vendor does not, the Government has the right to do so:

(b) Notwithstanding any provisions to the contrary con- ~ NoTicE—Notwithstanding any other lease or license agree-
tained in any Contractor’s standard commercial license or ~Ment that may pertain to, or accompany the delivery of, this
. . computer software, the rights of the Government regarding

lease agreement pertaining to any restricted computer soft-

: 5 its use, reproduction and disclosure are as set forth in
ware delivered under this purchase order/contract, and Government Contract (or Purchase Order) No.

irrespective of whether any such agreement has been pro- (d) If any restricted computer software is delivered under

posed prior to or after issuance of this purchase this contract with the copyright notice of 17 U.S.C. 401, it

orQer/contract or of the fact that _such agreement may bg pe presumed to be published and copyrighted and
affixed to or accompany the restricted computer Software jisanseq 1o the Government in accordance with subpara-

upon delivery, vendor agrees that the Government shallg.0h (c)(3) of this clause, unless a statement substantially
have the rights that are set forth in paragraph (c) of thisz5 follows accompanies such copyright notice:

clause to use, duplicate or c_jlsclose any restricted computer Unpublished—rights reserved under the copyright laws of
software delivered under this purchase order/contract. The ihe United States.

terms and provisions of this contract, including any com-
mercial lease or license agreement, shall be subject to (End of clause)

52.227-19 Commercial Computer  Software—
Restricted Rights.
As prescribed in 27.409(k), insert the following clause:

COMMERCIAL COMPUTER SOFTWARE—RESTRICTED RIGHTS
(Jun 1987)
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52.227-20 Rights in Data—SBIR Program. any purpose whatsoever, and to have or permit others to do
As prescribed in 27.409(l), insert the following clause:  so.
(b) Allocation of rights(1) Except as provided in para-
RIGHTS IN DATA—SBIR PROGRAM (MAR 1994) graph (c) of this clause regarding copyright, the
Government shall have unlimited rights in—

(a) Definitions _ o . 2 .
(i) Data specifically identified in this contract as

“Computer software,” as used in this clause, means com- be deli 4 with S
puter programs, computer data bases, and documentatioffat2 1© be delivered without restriction;
thereof. (i) Form, fit, and function data delivered under
“Data,” as used in this clause, means recorded informa—thIS contrf:_lct; . .
tion, regardless of form or the media on which it may be . (ii)) Data delivered under this contract (except for
recorded. The term includes technical data and computetresmcmd computer software) that constitute manuals or
software. The term does not include information incidental instructional and training material for installation, opera-
to contract administration, such as financial, administrative,t'on’ or routine maintenance and repair of items,
cost or pricing or management information components, or processes delivered or furnished for use
“Form, fit, and function data,” as used in this clause, under this contract; and

. . (iv) All other data delivered under this contract
means data relating to items, components, or processes that . . : .
- . : . unless provided otherwise for SBIR data in accordance with
are sufficient to enable physical and functional interchange-

abilitv as well as data identifvina source  size paragraph (d) of this clause or for limited rights data or
Ly as . ying o ' restricted computer software in accordance with paragraph
configuration, mating and attachment characteristics, func-

tional ch teristi d perf ) ‘ {T) of this clause.

ional characteristics, and performance requirements excep (2) The Contractor shall have the right to—

that for computer software it means data identifying source, (i) Protect SBIR rights in SBIR data delivered
functional characteristics, and performance requirements

but specifically excludes the source code, algorithm, in paragraph (d) of this clause:
process, formulae, and flow charts of the software. (ii) Withhold from delivery those data which are

“Limited rights data,” as used in this clause, means datajiniteq rights data or restricted computer software to the
(other than computer software) developed at prlyate extent provided in paragraph (g) of this clause:
expense that embody trade secrets or are commercial or (i) Substantiate use of, add, or correct SBIR

financial and confidential or privileged. o rights or copyrights notices and to take other appropriate
“Restricted computer software,” as used in this clause, a¢tion, in accordance with paragraph (e) of this clause; and
means computer software developed at private expense and (iv) Establish claim to copyright subsisting in data
that is a trade secret; is commercial or financial and confi- first produced in the performance of this contract to the
dential or privileged; or is published copyrighted computer extent provided in subparagraph (c)(1) of this clause.
software; including modifications of such computer soft-  (¢) Copyright—(1) Data first produced in the perfor-
ware. mance of this contract Except as otherwise specifically
“SBIR data,” as used in this clause, means data first pro-provided in this contract, the Contractor may establish claim
duced by a Contractor that is a small business firm in g copyright subsisting in any data first produced in the per-
performance of a small business innovation research conformance of this contract. If claim to copyright is made, the
tract issued under the authority of 15 U.S.C. 638 (Pub. L.Contractor shall affix the applicable copyright notice of
97-219, Small Business Innovation Development Act of 17 U.S.C. 401 or 402 and acknowledgment of Government
1982), which data are not generally known, and which datasponsorship (including contract number) to the data when
without obligation as to its confidentiality have not been sych data are delivered to the Government, as well as when
made available to others by the Contractor or are not alreadythe data are published or deposited for registration as a pub-
available to the Government. lished work in the U.S. Copyright Office. For data other
“SBIR rights,” as used in this clause, mean the rights in than computer software the Contractor grants to the
SBIR data set forth in the SBIR Rights Notice of paragraph Government, and others acting on its behalf, a paid-up

under this contract in the manner and to the extent provided

(d) of this clause. nonexclusive, irrevocable, worldwide license to reproduce,
“Technical data,” as used in this clause, means that datgrepare derivative works, distribute copies to the public,
which are of a scientific or technical nature. and perform publicly and display publicly, by or on behalf

“Unlimited rights,” as used in this clause, means the right of the Government, for all such data. For computer soft-
of the Government to use, disclose, reproduce, preparevare, the Contractor grants to the Government, and others
derivative works, distribute copies to the public, and per- acting on its behalf, a paid-up, nonexclusive, irrevocable
form publicly and display publicly, in any manner and for worldwide license for all such computer software to repro-
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duce, prepare derivative works, and perform publicly and expense, and the Contracting Officer may agree to do so if

display publicly, by or on behalf of the Government. the Contractor—

(2) Data not first produced in the performance of this (i) Identifies the data to which the omitted notice is
contract The Contractor shall not, without prior written to be applied;
permission of the Contracting Officer, incorporate in data (i) Demonstrates that the omission of the notice
delivered under this contract any data that are not first pro-was inadvertent;
duced in the performance of this contract and that contain (iii) Establishes that the use of the proposed notice
the copyright notice of 17 U.S.C. 401 or 402, unless theis authorized; and
Contractor identifies such data and grants to the (iv) Acknowledges that the Government has no lia-

Government, or acquires on its behalf, a license of the sameility with respect to the disclosure or use of any such data
scope as set forth in subparagraph (c)(1) of this clause.  made prior to the addition of the notice or resulting from the
(3) Removal of copyright notice¥he Government  omission of the notice.
agrees not to remove any copyright notices placed on data (2) The Contracting Officer may also—
pursuant to this paragraph (c), and to include such notices (i) Permit correction, at the Contractor’'s expense,
on all reproductions of the data. of incorrect notices if the Contractor identifies the data on
(d) Rights to SBIR data(1) The Contractor is authorized which correction of the notice is to be made and demon-
to affix the following “SBIR Rights Notice” to SBIR data strates that the correct notice is authorized, or
delivered under this contract and the Government will (i) Correct any incorrect notices.
thereafter treat the data, subject to the provisions of para- (f) Protection of limited rights datawhen data other
graphs (e) and (f) of this clause, in accordance with suchthan that listed in subdivisions (b)(1)(i), (ii), and (i) of this
Notice: clause are specified to be delivered under this contract and
SBIR RGHTs NoTICE (MAR 1994) such data qualify as either limited rights data or restricted
These SBIR data are furnished with SBIR rights under compu_ter software., the Contractor, if the Cpntractor desires
Contract No. (and subcontract , if appropriate). to continue protection of such data, shall withhold such data
For a period of 4 years after acceptance of all items to be ~ and not furnish them to the Government under this contract.
delivered under this contract, the Government agrees to use AS a condition to this withholding the Contractor shall iden-
these data for Government purposes only, and they shall not  tify the data being withheld and furnish form, fit, and
be disclosed outside the Government (including disclosure  function data in lieu thereof.
for procurement purposes) during such period without per- (g) Subcontracting The Contractor has the responsibil-
mission of the Contractor, except that, subject to the jty to obtain from its subcontractors all data and rights
foregoing use and disclosure prohibitions, such data may be  narein necessary to fulfill the Contractor’s obligations to
disclosed for use by support Contractors. After the aforesaid o 5overmment under this contract. If a subcontractor
4-year period the Government has a royalty-free license to .
use, and to authorize others to use on its behalf, these data rgfuses to accept terms affording thg Government such
for Government purposes, but is relieved of all disclosure ~ "9Nts, the Contractor shall promptly bring such refusal to
prohibitions and assumes no liability for unauthorized use ~ the attention of the Contracting Officer and not proceed
of these data by third parties. This Notice shall be affixed to ~ With subcontract award without further authorization.

any reproductions of these data, in whole or in part. (h) Relationship to patents Nothing contained in this
. clause shall imply a license to the Government under any
(End of notice) patent or be construed as affecting the scope of any license

(2) The Government's sole obligation with respect to or other right otherwise granted to the Government.

any SBIR data shall be as set forth in this paragraph (d). (End of clause)

(e) Omitted or incorrect markingg1) Data delivered to
the Government without any notice authorized by paragraph ) . L
(d) of this clause, and without a copyright notice, shall be °2-227-21 Technical Data Declaration, Revision, and
deemed to have been furnished with unlimited rights, and ~ Withholding of Payment—Major Systems.
the Government assumes no liability for the disclosure, use, AS Prescribed in 27.409(q), insert the following clause:
or reproduction of _such data. However, to_th_e extent _the data TECHNICAL DATA DECLARATION, REVISION, AND
have not been disclosed without restrlctu')n' ou'tS|de the \WiTHHOLDING OF PAYMENT—MAJOR SYSTEMS (JAN 1997)
Government, the Contractor may request, within six months
(or a longer time approved by the Contracting Officer for  (a) Scope of clauséhis clause shall apply to all techni-
good cause shown) after delivery of such data, permissioncal data (as defined in the Rights in Data—General clause
to have notices placed on qualifying data at the Contractor’sincluded in this contract) that have been specified in this
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contract as being subject to this clause. It shall apply to all (i) Make the corrections required by subpara-

such data delivered, or required to be delivered, at any timegraph (b)(2) of this clause; or

during contract performance or within 3 years after accep- (iv) Make revisions requested under paragraph (c)

tance of all items (other than technical data) delivered underof this clause.

this contract unless a different period is set forth herein. The (2) Such reserve or balance shall be withheld until the

Contracting Officer may release the Contractor from all or Contracting Officer has determined that the Contractor has

part of the requirements of this clause for specifically iden- delivered the data and/or has made the required corrections

tified technical data items at any time during the period or revisions. Withholding shall not be made if the failure to

covered by this clause. make timely delivery, and/or the deficiencies relating to
(b) Technical data declaration (1) All technical data  gelivered data, arose out of causes beyond the control of the

that are subject to this clause shall be accompanied by thegntractor and without the fault or negligence of the
following declaration upon delivery: Contractor.

TECHNICAL DATA DECLARATION (JAN 1997) (3) The Contracting Officer may decrease or increase
The Contractor, . hereby the sums withhel_d up to the sums authorized in subpara-
declares that, to the best of its knowledge and belief, the ~ graph (d)(1) of this clause. The withholding of any amount
technical data delivered herewith under Government con-  under this paragraph, or the subsequent payment thereof,

tractNo._____(and subcontract ___if shall not be construed as a waiver of any Government
appropriate) are complete, accurate, and comply with the rights

requirements of the contract concerning such technical data.

] (End of clause)
(End of declaration)

' (2) The Government shall rely on the dechratioqs setgy 997.22 Major System—Minimum Rights.

out in paragraph (b)(1) of this clause in accepting delivery  aq prescribed in 27.409(r), insert the following clause:
of the technical data, and in consideration thereof may, at
any time during the period covered by this clause, request MAIJOR SYSTEM—MINIMUM RIGHTS (JUN 1987)
correction of any deficiencies which are not in compliance . . o .
with contract requirements. Such corrections shall be made  Notwithstanding any other provision of this contract, the
at the expense of the Contractor. Unauthorized markings or0vernment shall have unlimited rights in any technical
data shall not be considered a deficiency for the purpose oflata, other than computer software, developed in the per-
this clause, but will be treated in accordance with paragraphformance of this contract and relating to a major system or
(e) of the Rights in Data—General clause included in this supplies for a major system procured or to be procured by
contract. the Government, to the extent that delivery of such techni-

(c) Technical data revisiariThe Contractor also agrees, cal data is required as an element of performance under this
at the request of the Contracting Officer, to revise technical contract. The rights of the Government under this clause are
data that are subject to this clause to reflect engineeringn addition to and not in lieu of its rights under the other pro-
design changes made during the performance of this convisions of this contract.
tract and affecting the form, fit, and function of any item
(other than technical data) delivered under this contract. The
Contractor may submit a request for an equitable adjust-
ment to the terms and conditions of this contract for any 52.227-23 Rights to Proposal Data (Technical).
revisions to technical data made pursuant to this paragraph. As prescribed in 27.409(s), insert the following clause:

(d) Withholding of payment(1) At any time before final
payment under this contract the Contracting Officer may, in
the Government’s interest, withhold payment until a reserve  eycent for data contained on pages it is agreed
not exceeding $100,000 or S percent of the amount of thiSy, 5y a5 a condition of award of this contract, and notwith-

coptract, whmhgver s less, '_f in the Contracting 'Oﬁlcer’s. standing the conditions of any notice appearing thereon, the

opinion respecting any te_chnlcal data that are subject to thISGovernment shall have unlimited rights (as defined in the

clause, thel\;:o;tr?ctolr f%"sl.to_ ¢ h technical dat “Rights in Data—General” clause contained in this con-
() Make timely delivery of such technical data as tract) in and to the technical data contained in the proposal

required by this contract; . . .
(i) Provide the declaration required by paragraph dated _______, upon which this contract is based.

(b)(1) of this clause; (End of clause)

(End of clause)

RIGHTS TO PROPOSAL DATA (TECHNICAL) (JUN 1987)
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52.228-1 Bid Guarantee. (d) The contract performance period is extended and an
As prescribed in 28.101-2, insert a provision or clause irrevocable letter of credit (ILC) is used as security. If the
substantially as follows: Contractor does not furnish an acceptable extension or

replacement ILC, or other acceptable substitute, at least 30
days before an ILC’s scheduled expiration, the Contracting
Officer has the right to immediately draw on the ILC.

BID GUARANTEE (SEP 1996)

(a) Failure to furnish a bid guarantee in the proper form
and amount, by the time set for opening of bids, may be (End of clause)
cause for rejection of the bid.

(b) The bidder shall furnish a bid guarantee in the form , )
of a firm commitmente.g, bid bond supported by good and 52.228-3 Workers’ Compensation Insurance (Defense
sufficient surety or sureties acceptable to the Government, BaSeAct). _ _ _
postal money order, certified check, cashier's check, irrevo- AS Prescribed in 28.309(a), insert the following clause in
cable letter of credit, or, under Treasury Department solicitations and contracts when the Defense Base Act

regulations, certain bonds or notes of the United States. Th@PPlies (see 28.305) and (a) the contract will be a public
Contracting Officer will return bid guarantees, other than work contract.performed OUtS'de_ the United States; or ,(b)
bid bonds— the contract will be approved or financed under the Foreign

(1) To unsuccessful bidders as soon as practicableASSiStance Act of 1961 (Pub. L. 87-195) and is not excluded
after the opening of bids; and by 28.305(b)(2):

(2) To the successtul bldder.upon.executlon of con- WORKERS” COMPENSATION INSURANCE (DEFENSE BASE ACT)
tractual documents and bonds (including any necessary (APR 1984)
coinsurance or reinsurance agreements), as required by the
bid as accepted. The Contractor shall (a) provide, before commencing

(c) The amount of the bid guarantee shall be perperformance under this contract, such workers’ compensa-
cent of the bid price or $ , whichever is less. tion insurance or security as the Defense Base Act

(d) If the successful bidder, upon acceptance of its bid by (42 U.S.C. 1651et seq) requires and (b) continue to main-
the Government within the period specified for acceptance,tain it until performance is completed. The Contractor shall
fails to execute all contractual documents or furnish exe-insert, in all subcontracts under this contract to which the
cuted bond(s) within 10 days after receipt of the forms by Defense Base Act applies, a clause similar to this clause
the bidder, the Contracting Officer may terminate the con- (including this sentence) imposing upon those subcontrac-
tract for default. tors this requirement to comply with the Defense Base Act.

(e) In the event the contract is terminated for default, the
bidder is liable for any cost of acquiring the work that
exceeds the amount of its bid, and the bid guarantee is avail-
able to offset the difference. 52.228-4 Workers’ Compensation and War-Hazard

Insurance Overseas.

As prescribed in 28.309(b), insert the following clause in
solicitations and contracts when the contract will be a pub-
52.228-2 Additional Bond Security. lic-work contract performed outside the United States and

As prescribed in 28.106-4, insert the following clause: the Secretary of Labor waives the applicability of the

Defense Base Act (see 28.305(d)):

(End of clause)

(End of provision)

ADDITIONAL BOND SECURITY (JUN 1996)
WORKERS’ COMPENSATION AND WAR-HAZARD INSURANCE

The Contractor shall promptly furnish additional security OVERSEAS (APR 1984)
required to protect the Government and persons supplying
labor or materials under this contract if— (a) This paragraph applies if the Contractor employs any

(a) Any surety upon any bond, or issuing financial insti- person who, but for a waiver granted by the Secretary of
tution for other security, furnished with this contract Labor, would be subject to workers’ compensation insur-

becomes unacceptable to the Government; ance under the Defense Base Act (42 U.S.C. 1854e0).
(b) Any surety fails to furnish reports on its financial On behalf of employees for whom the applicability of the
condition as required by the Government; Defense Base Act has been waived, the Contractor shall (1)

(c) The contract price is increased so that the penal sunprovide, before commencing performance under this con-
of any bond becomes inadequate in the opinion of thetract, at least that workers’ compensation insurance or the
Contracting Officer; or equivalent as the laws of the country of which these
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employees are nationals may require, and (2) continue toadversely affecting the Government's interest shall not be
maintain it until performance is completed. The Contractor effective—

shall insert, in all subcontracts under this contract to which (1) For such period as the laws of the State in which
the Defense Base Act would apply but for the waiver, a this contract is to be performed prescribe; or

clause similar to this paragraph (a) (including this sentence) (2) Until 30 days after the insurer or the Contractor
imposing upon those subcontractors this requirement to pro-gives written notice to the Contracting Officer, whichever
vide such workers’ compensation insurance coverage. period is longer.

(b) This paragraph applies if the Contractor or any sub-  (€) The Contractor shall insert the substance of this clause,
contractor under this contract employs any person who, butincluding this paragraph (c), in subcontracts under this con-
for a waiver granted by the Secretary of Labor, would be tract that require work on a Government installation and shall
subject to the War Hazards Compensation Act (42 U.S.c.require subcontractors to provide and maintain the insurance
1701,et seq). On behalf of employees for whom the applic- required in the Schedule or elsewhere in the contract. The
ability of the Defense Base Act (and hence that of the warContractor shall maintain a copy of all subcontractors' proofs
Hazards Compensation Act) has been waived, theOf requir_ed insu_rance, and shall make copies available to the
Contractor shall, subject to reimbursement as provided elseContracting Officer upon request.
where in this contract, afford the same protection as that (End of clause)
provided in the War Hazards Compensation Act, except that
the level of benefits shall conform to any law or interna-
tional agreement controlling the benefits to which the 52.228-6 [Reserved]
employees may be entitled. In all other respects, the stan- N .
dards of the War Hazards Compensation Act shall apply; 52.228-1 Insura_nce—L|ab|I|ty to Third Perso_ns. )

i . - As prescribed in 28.311-1, insert the following clause:
e.g, the definition of war-hazard risks (injury, death, cap-
ture, or detention as the result of a war hazard as defined in [NSURANCE—LIABILITY TO THIRD PERSONS (MAR 1996)
the Act), proof of loss, and exclusion of benefits otherwise
covered by workers’ compensation insurance or the equiva-  (&)(1) Except as provided in subparagraph (a)(2) of this
lent. Unless the Contractor elects to assume directly theclause, the Contractor shall provide and maintain workers’
liability to subcontractor employees created by this clause,COmpensation, employer’s liability, comprehensive general
the Contractor shall insert, in all subcontracts under this liability (bodily injury), comprehensive automobile liability
contract to which the War Hazards Compensation Act (Pedily injury and property damage) insurance, and such

would apply but for the waiver, a clause similar to this para- ©ther insurance as the Contracting Officer may require
graph (b) (including this sentence) imposing upon those Under this contract.

subcontractors this requirement to provide war-hazard ben- (2)_The C_ontractor- may, with the approval of the
efits. Contracting Officer, maintain a self-insurance program;

providedthat, with respect to workers’ compensation, the
(End of clause) Contractor is qualified pursuant to statutory authority.

(3) All insurance required by this paragraph shall be
in a form and amount and for those periods as the
Contracting Officer may require or approve and with insur-
ers approved by the Contracting Officer.

(b) The Contractor agrees to submit for the Contracting
INSURANCE—WORK ON A GOVERNMENT INSTALLATION Officer’s approval, to the extent and in the manner required
(JAN 1997) by the Contracting Officer, any other insurance that is main-
tained by the Contractor in connection with the performance
(a) The Contractor shall, at its own expense, provide andof this contract and for which the Contractor seeks reim-
maintain during the entire performance of this contract, at pyrsement.
least the kinds and minimum amounts of insurance required  (c) The Contractor shall be reimbursed—

52.228-5 Insurance—Work on a Government
Installation.
As prescribed in 28.310, insert the following clause:

in the Schedule or elsewhere in the contract. (1) For that portion—

(b) Before commencing work under this contract, the (i) Of the reasonable cost of insurance allocable to
Contractor shall notify the Contracting Officer in writing this contract; and
that the required insurance has been obtained. The policies (il) Required or approved under this clause; and

evidencing required insurance shall contain an endorsement (2) For certain liabilities (and expenses incidental to
to the effect that any cancellation or any material changesuch liabilities) to third persons not compensated by insur-
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ance or otherwise without regard to and as an exception to (2) Authorize Government representatives to collabo-
the limitation of cost or the limitation of funds clause of this rate with counsel for the insurance carrier in settling or
contract. These liabilities must arise out of the performancedefending the claim when the amount of the liability
of this contract, whether or not caused by the negligence ofclaimed exceeds the amount of coverage; and
the Contractor or of the Contractor’'s agents, servants, or (3) Authorize Government representatives to settle or
employees, and must be represented by final judgments odefend the claim and to represent the Contractor in or to
settlements approved in writing by the Government. Thesetake charge of any litigation, if required by the Government,
liabilities are for— when the liability is not insured or covered by bond. The
(i) Loss of or damage to property (other than prop- Contractor may, at its own expense, be associated with the
erty owned, occupied, or used by the Contractor, rented toGovernment representatives in any such claim or litigation.
the Contractor, or in the care, custody, or control of the
Contractor); or
(ii) Death or bodily injury.

(d) The Government's liability under paragraph (c) of 52.228-8 Liability and Insurance—Leased Motor
this clause is subject to the availability of appropriated  Vehicles.
funds at the time a contingency occurs. Nothing in this con-  As prescribed in 28.312, insert the following clause in
tract shall be construed as implying that the Congress will, solicitations and contracts for the leasing of motor vehicles
at a later date, appropriate funds sufficient to meet deficien-(see Subpart 8.11):
cies.

(e) The Contractor shall not be reimbursed for liabilities
(and expenses incidental to such liabilities)—

(1) For which the Contractor is otherwise responsible  (a) The Government shall be responsible for loss of or
under the express terms of any clause specified in thedamage to—

(End of clause)

LIABILITY AND INSURANCE—LEASED MOTOR VEHICLES
(JaN 1997)

Schedule or elsewhere in the contract; (1) Leased vehicles, except for—

(2) For which the Contractor has failed to insure or to (i) Normal wear and tear; and
maintain insurance as required by the Contracting Officer; (i) Loss or damage caused by the negligence of the
or Contractor, its agents, or employees; and

(3) That result from willful misconduct or lack of (2) Property of third persons, or the injury or death

good faith on the part of any of the Contractor’s directors, of third persons, if the Government is liable for such loss,
officers, managers, superintendents, or other representative§amage, injury, or death under the Federal Tort Claims Act

who have supervision or direction of— (28 U.S.C. 2671-2680).
(i) All or substantially all of the Contractor’s busi- (b) The Contractor shall be liable for, and shall indem-
ness; nify and hold harmless the Government against, all actions

(i) All or substantially all of the Contractor’s oper-  or claims for loss of or damage to property or the injury or
ations at any one plant or separate location in which thisdeath of persons, resulting from the fault, negligence, or

contract is being performed; or wrongful act or omission of the Contractor, its agents, or
(iif) A separate and complete major industrial oper- employees.
ation in connection with the performance of this contract. (c) The Contractor shall provide and maintain insurance

(f) The provisions of paragraph (e) of this clause shall covering its liabilities under paragraph (b) of this clause, in
not restrict the right of the Contractor to be reimbursed for amounts of at least $200,000 per person and $500,000 per
the cost of insurance maintained by the Contractor in con-occurrence for death or bodily injury and $20,000 per
nection with the performance of this contract, other than occurrence for property damage or loss.

insurance required in accordance with this clapssjided (d) Before commencing work under this contract, the
that such cost is allowable under the Allowable Cost and Contractor shall notify the Contracting Officer in writing
Payment clause of this contract. that the required insurance has been obtained. The policies

(9) If any suit or action is filed or any claim is made evidencing required insurance shall contain an endorsement
against the Contractor, the cost and expense of which mayo the effect that any cancellation or any material change
be reimbursable to the Contractor under this contract, andadversely affecting the interests of the Government shall not
the risk of which is then uninsured or is insured for less thanbe effective (1) for such period as the laws of the State in
the amount claimed, the Contractor shall— which this contract is to be performed prescribe or (2) until

(1) Immediately notify the Contracting Officer and 30 days after written notice to the Contracting Officer,
promptly furnish copies of all pertinent papers received;  whichever period is longer. The policies shall exclude any
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claim by the insurer for subrogation against the Governmentportation or for transportation-related services when the con-
by reason of any payment under the policies. tracting officer determines that vehicular liability or general

(e) The Contractor warrants that the contract price public liability insurance required by law is not sufficient:
includes no cost for insurance or contingency to cover
losses, damage, injury, or death for which the Governmen
is responsible under paragraph (a) of this clause.

t VEHICULAR AND GENERAL PUBLIC LIABILITY INSURANCE
(APr 1984)

(End of clause) (a) The Contractor, at the Contractor’s expense, agrees to
maintain, during the continuance of this contract, vehicular
liability and general public liability insurance with limits of

52.228-9 Cargo Insurance. liability for—

As prescribed in 28.313(a), insert the following clause in (1) Bodily injury of not less than $ for each
solicitations and contracts for transportation or for trans- person and $ for each occurrence; and
portation-related services, except when freight is shipped ) Property—damage of not less than $ for
under rates subject to released or declared value: each accident and $ in the aggregate. -

(b) The Contractor also agrees to maintain workers’ com-
pensation and other legally required insurance with respect

(a) The Contractor, at the Contractor’s expense, agrees tdo the Contractor’s own employees and agents.
provide and maintain, during the continuance of this con-
tract, cargo liability insurance of $ per vehicle to
cover the value of property on each vehicle and of $
to cover the total value of the property in the shipment. ~ 52.228-11 Pledges of Assets.

(b) All insurance shall be written on companies accept-  As prescribed in 28.203-6, insert the following clause:

CARGO INSURANCE (JAN 1997)

(End of clause)

able to ingert name of contracting agengcy
and policies shall include such terms and conditions as PLEDGES OF ASSETS (FEB 1992)
required by __ insert name of contracting (a) Offerors shall obtain from each person acting as an

agency. As evidence of insurance maintained, an authenti- indjvidual surety on a bid guarantee, a performance bond, or
cated copy of the cargo liability insurance policy or policies 3 payment bond—

shall be furnishedto _insert name of con- (1) Pledge of assets; and

tracting agency Evidence of acceptable cargo insurance (2 Standard Form 28, Affidavit of Individual Surety.

shall be furnished before commencing operations under this  (b) Pledges of assets from each person acting as an indi-

contract. _ _ _ vidual surety shall be in the form of—

~ (c) Each cargo insurance policy shall include the follow- (1) Evidence of an escrow account containing cash,

Ing statement: certificates of deposit, commercial or Government securi-

It is a condition of this policy that the Company shall ties, or other assets described in FAR 28.203-2 (except see

furnish— 28.203-2(b)(2) with respect to Government securities held

in book entry form) and/or;
(2) Arecorded lien on real estate. The offeror will be
required to provide—
(i) Evidence of title in the form of a certificate of
titte prepared by a title insurance company approved by the
(2) An authenticated copy of any renewal policy to United States Department of Justice. This title evidence

(1) Written notice to infert name of con-
tracting agency; at the address shown on the face sheet of
this contract, 30 days in advance of the effective date of any
reduction in, or cancellation of, this policy; and

_____ihsert name of contracting agereyot less than must show fee simple title vested in the surety along with
15 days prior to the expiration of any current policy on file  any concurrent owners; whether any real estate taxes are
with inert name of contracting due and payable; and any recorded encumbrances against
agency. the property, including the lien filed in favor of the
(End of clause) Governmgnt as required by FAR 28.203-3(d);
(ii) Evidence of the amount due under any encum-
brance shown in the evidence of title;

52.228-10 Vehicular and General Public Liability (iii) A copy of the current real estate tax assess-

Insurance. ment of the property or a current appraisal dated no earlier

As prescribed in 28.313(b), insert a clause substantially thethan 6 months prior to the date of the bond, prepared by a
same as the following in solicitations and contracts for trans-professional appraiser who certifies that the appraisal has
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been conducted in accordance with the generally accepte®2.228-14 Irrevocable Letter of Credit.

appraisal standards as reflected in the Uniform Standards As prescribed in 28.204-4, insert the following clause:
of Professional Appraisal Practice, as promulgated by the
Appraisal Foundation.

(End of clause) (@) “Irrevocable letter of credit” (ILC), as used in this

clause, means a written commitment by a federally insured
financial institution to pay a stated amount of money on
demand to the Government (the beneficiary), until the expi-

IRREVOCABLE LETTER OF CREDIT (JUN 1996)

52.228-12 Prospective Subcontractor Requests for

Bonds. ) ) ) _ ration date of the letter. Neither the financial institution nor
As prescribed in 28.106-4(b), use the following clause: he offeror/Contractor can revoke or condition the letter of
credit.

PROSPECTIVE SUBCONTRACTOR REQUESTS FOR BONDS . - .
(Oct 1995) (b) If the offeror intends to use an ILC in lieu of a bid

bond, or to support other types of bonds such as perfor-

In accordance with Section 806(a)(3) of Pub. L. 102-190, mance and payment bonds, the letter of credit and letter of
as amended by Sections 2091 and 8105 of Pub. L. 103-355;onfirmation formats in paragraphs (e) and (f) of this clause
upon the request of a prospective subcontractor or supplieshall be used.
offering to furnish labor or material for the performance of  (c) The letter of credit shall be irrevocable, uncondi-
this contract for which a payment bond has been furnishedtional, issued by an acceptable federally insured financial
to the Government pursuant to the Miller Act, the institution as provided in paragraph (d) of this clause, and—
Contractor shall promptly provide a copy of such payment (1) If used as a bid guarantee, the ILC shall expire no
bond to the requester. earlier than 60 days after the close of the bid acceptance
period;

(2) If used to secure a performance or payment bond,
the offeror/Contractor may submit an ILC to cover the
52.228-13 Alternative Payment Protections. entire period of performance or may submit an ILC with an

As prescribed in 28.102-3(b), insert the following clause: initial expiration date which is a minimum period of one
year from the date of issuance, with a provision which states

ALTERNATIVE PAYMENT PROTECTIONS (JUN 1996) that the ILC is automatically extended without amendment
for one year from the expiration date, or any future expira-
tion date, until the period of performance is completed. The
final expiration date shall be:

(i) For contracts subject to the Miller Act, the later

(End of clause)

(a) The Contractor shall submit one of the following pay-
ment protections:

of—

(A) One year following the expected date of
final payment;

(B) For performance bonds only, until comple-
tion of any warranty period; or

- - - C) For payment bonds only, until resolution of
Th hall f (
(d) The payment protection shall provide protection for all claims filed against the payment bond during the one-

the full contract performance period plus a one-year period. _ S
(e) Except for escrow agreements and payment bonds,year per|9d following final payme.nt. :

which provide their own protection procedures, the (i) For contracts not subject to the Miller Act, the
Contracting Officer is authorized to access funds under theIater of—
payment protection when it has been alleged in writing by a
supplier of labor or material that a nonpayment has
occurred, and to withhold such funds pending resolution by performance bonds onl){. i

administrative or judicial proceedings or mutual agreement. (d) The_ ILC _sha!l be_ |s_sued or cor_1f|rmed by a federally
of the parties. insured financial institution rated investment grade or

. . . higher. The offeror/Contractor shall provide the
() When a tripartite escrow agreement is used, the . ) . . o )
- . ._ Contracting Officer a credit rating that indicates the finan-
Contractor shall utilize only suppliers of labor and material

who sianed the escrow aareement cial institution has the required rating(s) as of the date of
9 9 ' issuance of the ILC. ILCs over $5 million must be con-
(End of clause) firmed by another acceptable financial institution that had

(b) The penal sum of the payment protection shall be in
the amount of $
(c) The submission of the payment protection is required

by

(A) 90 days following final payment; or
(B) Until completion of any warranty period for
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letter of credit business of at least $25 million in the past
year.

(e) The following format shall be used by the issuing
financial institution to create an ILC:

therewith, to the laws of
[state of confirming financial institution, if any, other-
wise state of issuing financial institution

6. If this credit expires during an interruption of

[Issuing Financial Institution’s Letterhead or
Name and Addrefs

Issue Date
Irrevocable Letter of Credit No.
Account party’s name
Account party's address
For Solicitation No.

fot reference only

To: [U.S. Government agericy
[U.S. Government agency's addiess

1. We hereby establish this irrevocable, uncon-
ditional, and transferable Letter of Credit in your
favor for one or more drawings up to United States
$ . This Letter of Credit is payableiss${iing
financial institution’s and, if any, confirming financial
institution’y office at [issuing financial institution’s
address and, if any, confirming financial institution’s
addres$ and expires with our close of business on

, Or any automatically extended expira-
tion date.

2. We hereby undertake to honor your or trans-
feree’s sight draft(s) drawn on issuing and, if any,
confirming financial institution, for all or any part of
this credit that is presented at the office specified in
paragraph 1 of this Letter of Credit on or before the
expiration date or any automatically extended expira-
tion date.

3. [This paragraph is omitted if used as a bid
guarantee, and subsequent paragraphs are renum-
bered] It is a condition of this Letter of Credit that it
is deemed to be automatically extended without
amendment for one year from the expiration date
hereof, or any future expiration date, unless at least 60
days prior to any expiration date, we notify you or the
transferee by registered mail, or other receipted
means of delivery, that we elect not to consider this
Letter of Credit renewed for any such additional
period. At the time we notify you, we also agree to
notify the account party (and confirming financial
institution, if any) by the same means of delivery.

4. This Letter of Credit is transferable.
Transfers and assignments of proceeds are to be
effected without charge to either the beneficiary or the
transferee/assignee of proceeds.

5. This Letter of Credit is subject to the Uniform
Customs and Practice (UCP) for Documentary Credits,
1993 Reuvision, International Chamber of Commerce
Publication No. 500, and to the extent not inconsistent

business of this financial institution as described in
Article 19 of the UCP, the financial institution specif-
ically agrees to effect payment if this credit is drawn
against within 30 calendar days after the resumption
of our business.

Sincerely,

[Issuing financial institutioh
() The following format shall be used by the financial

institution to confirm an ILC:

[Confirming Financial Institution’s Letterhead or
Name and Addrebs
, 19

Our Letter of Credit Advice Number

Beneficiary: ULS. Government agericy
Issuing Financial Institution:
Issuing Financial Institution’s LC No.:

Gentlemen:

1. We hereby confirm the above indicated
Letter of Credit, the original of which is attached,
issued by ngme of issuing financial
institution for drawings of up to United States dollars

US. $ and expiring with our
close of business on the [expiration
datd, or any automatically extended expiration date.

2. Draft(s) drawn under the Letter of Credit and
this Confirmation are payable at our office located at

3. We hereby undertake to honor sight draft(s)
drawn under the Letter of Credit and this
Confirmation if presented at our offices as specified
herein.

4. [This paragraph is omitted if used as a bid
guarantee, and subsequent paragraphs are renum-
bered] It is a condition of this confirmation that it be
deemed automatically extended without amendment
for one year from the expiration date hereof, or any
automatically extended expiration date, unless:

(a) At least sixty (60) days prior to any such expi-
ration date we shall notify the Contracting Officer, or
the transferee and the issuing financial institution, by
registered mail or other receipted means of delivery,
that we elect not to consider this confirmation
extended for any such additional period; or

(b) The issuing financial institution shall have
exercised its right to notify you or the transferee, the
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account party, and ourselves, of its election not to
extend the expiration date of the Letter of Credit.

5. This confirmation is subject to the Uniform
Customs and Practice (UCP) for Documentary
Credits, 1993 Revision, International Chamber of
Commerce Publication No. 500, and to the extent not
inconsistent therewith, to the laws of state
of confirming financial institutioh

6. If this confirmation expires during an inter-
ruption of business of this financial institution as
described in Article 19 of the UCP, we specifically
agree to effect payment if this credit is drawn against
within 30 calendar days after the resumption of our
business.

Sincerely,

[Confirming financial institutia]
(g) The following format shall be used by the

Contracting Officer for a sight draft to draw on the Letter of
Credit:

SIGHT DRAFT

[City, Statg
.19

[Name and address of financial institutjon

Pay to the order of Benheficiary
Agency the sum of United States
$ . This draft is drawn under
Irrevocable Letter of Credit No.

[Beneficiary Agendy

[BY]
(End of clause)

Performance and Payment Bonds—
Construction.

formance and payment bonds to the Contracting Officer as
follows:

(1) Performance Bond&Standard Form 25): (i) The
penal amount of performance bonds shall be 100 percent of
the original contract price.

(i) The Government may require additional per-
formance bond protection when the contract price is
increased. The increase in protection shall generally equal
100 percent of the increase in contract price.

(i) The Government may secure additional pro-
tection by directing the Contractor to increase the penal
amount of the existing bond or to obtain an additional bond.

(2) Payment Bonds(Standard Form 25-A): (i) The
penal amount of payment bonds shall equal—

(A) 50 percent of the contract price if the con-
tract price is not more than $1 million;

(B) 40 percent of the contract price if the contract
price is more than $1 million but not more than $5 million; or

(C) $2.5 million if the contract price is more
than $5 million.

(i) If the original contract price is $5 million or
less, the Government may require additional protection if
the contract price is increased. The penal amount of the
total protection shall meet the requirement of subparagraph
(b)(2)(i) of this clause.

(iii) The Government may secure additional pro-
tection by directing the Contractor to increase the penal sum
of the existing bond or to obtain an additional bond.

(c) The Contractor shall furnish all executed bonds,
including any necessary reinsurance agreements, to the
Contracting Officer, within the time period specified in the
Bid Guarantee provision of the solicitation, or otherwise
specified by the Contracting Officer, but in any event,
before starting work.

(d) The bonds shall be in the form of firm commitment,
supported by corporate sureties whose names appear on the
list contained in Treasury Department Circular 570, individ-
ual sureties, or by other acceptable security such as postal

As prescribed in 28.102-3(a), insert a clause substan-money order, certified check, cashier's check, irrevocable

tially as follows:

PERFORMANCE AND PAYMENT BONDS—CONSTRUCTION
(SeP 1996)

(a) Definitions As used in this clause—

letter of credit, or, in accordance with Treasury Department
regulations, certain bonds or notes of the United States.
Treasury Circular 570 is published in thederal Register

or may be obtained from the:

U.S. Department of Treasury

“Contract price” means the award price of the contract
or, for requirements contracts, the price payable for the esti-
mated quantity; or for indefinite-delivery type contracts, the
price payable for the specified minimum quantity.

(b) Unless the resulting contract price is $100,000 or
less, the successful offeror shall be required to furnish per-
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52.228-16 Performance and Payment Bonds—Other 52.229-1 State and Local Taxes.

Than Construction. As prescribed in 29.401-1, insert the following clause in
As prescribed in 28.103-4, insert a clause substantially assolicitations and contracts for leased equipment, when a
follows: fixed-price indefinite-delivery contract is contemplated, the
contract will be performed wholly or partly within the United
PERFORMANCE AND PAYMENT BONDS—OTHER THAN States, its possessions, or Puerto Rico, and the place or places
CONSTRUCTION (SEP 1996) of delivery are not known at the time of contracting:
(a) Definitions As used in this clause— STATE AND LocAL TAXES (APR 1984)

“Contract price” means the total amount of the contract . .
for the term of the contract (excluding options, if any) or, for N?t_\lx_wthstal?dmg trr']e terms of the Fecliecrial, S”tzge, andd
requirements contracts, the price payable for the estimate(#'oca axes clause, the contract price excludes all State an

guantity; or for indefinite-delivery type contracts, the price ogal taxes Iewgd on or measured by the contr.act or sales
payable for the specified minimum quantity price of the services or completed supplies furnished under

. this contract. The Contractor shall state separately on its

(b) The Contractor shall furnish a performance bond P y
) invoices taxes excluded from the contract price, and the
(Standard Form 1418) for the protection of the GovernmentGovemmem agrees either to pay the amount of the taxes to

in an amount equal to _______ percent of the contraCt,e contractor or provide evidence necessary to sustain an
price and a payment bond (Standard Form 1416) in aNexemption.

amount equal to percent of the contract price.
(c) The Contractor shall furnish all executed bonds, (End of clause)
including any necessary reinsurance agreements, to the
Contracting Officer, within days, but in any 52.229-2 North Carolina State and Local Sales and Use
event, before starting work. Tax.

(d) The Government may require additional performance  As prescribed in 29.401-2, insert the following clause in
bond protection when the contract price is increased. Thesolicitations and contracts for construction to be performed
Government may secure additional protection by directing in North Carolina:
the Contractor t_o increase the penal amount of the existing NORTH CAROLINA STATE AND LOCAL SALES AND USE TAX
bond or to obtain an additional bond. (APR 1984)

(e) The bonds shall be in the form of firm commitment,
supported by corporate sureties whose names appear on the (a) “Materials,” as used in this clause, means building
list contained in Treasury Department Circular 570, individ- materials, supplies, fixtures, and equipment that become a
ual sureties, or by other acceptable security such as postgbart of or are annexed to any building or structure erected,
money order, certified check, cashier's check, irrevocablealtered, or repaired under this contract.
letter of credit, or, in accordance with Treasury Department  (b) If this is a fixed-price contract, the contract price
regulations, certain bonds or notes of the United Statesincludes North Carolina State and local sales and use taxes

Treasury Circular 570 is published in thederal Register ~ t0 be paid on materials, notwithstanding any other provision

or may be obtained from the: of this contrgct. If this is a cost-reimbursement contract, any
North Carolina State and local sales and use taxes paid by
U.S. Department of Treasury the Contractor on materials shall constitute an allowable
Financial Management Service cost under this contract.
Surety Bond Branch (c) At the time specified in paragraph (d) of this section,

401 14th Street, NW, 2nd Floor, West Wing

: the Contractor shall furnish the Contracting Officer certified
Washington, DC 20227

statements setting forth the cost of the materials purchased
from each vendor and the amount of North Carolina State
and local sales and use taxes paid. In the event the
) ] Contractor makes several purchases from the same vendor,
Alternate | (Sep 1996 As prescribed in 28.103-4, Sub-  {he certified statement shall indicate the invoice numbers,
stitute the following paragraph (b) for paragraph (b) of the {he inclusive dates of the invoices, the total amount of the
basic clause: invoices, and the North Carolina State and local sales and
(b) The Contractor shall furnish a performance bond use taxes paid. The statement shall also include the cost of
(Standard Form 1418) for the protection of the Government ~ any tangible personal property withdrawn from the
in an amount equal to percent of the contract price.  Contractor’s warehouse stock and the amount of North

(End of clause)
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Carolina State and local sales or use tax paid on this prop- “All applicable Federal, State, and local taxes and
erty by the Contractor. Any local sales or use taxes includedduties,” as used in this clause, means all taxes and duties, in
in the Contractor’'s statements must be shown separatelyeffect on the contract date, that the taxing authority is
from the State sales or use taxes. The Contractor shall furimposing and collecting on the transactions or property cov-
nish any additional information the Commissioner of ered by this contract.
Revenue of the State of North Carolina may require to sub-  “After-imposed Federal tax,” as used in this clause,
stantiate a refund claim for sales or use taxes. Themeans any new or increased Federal excise tax or duty, or
Contractor shall also obtain and furnish to the Contracting tax that was exempted or excluded on the contract date but
Officer similar certified statements by its subcontractors.  whose exemption was later revoked or reduced during the
(d) If this contract is completed before the next October contract period, on the transactions or property covered by
1, the certified statements to be furnished pursuant to parathjs contract that the Contractor is required to pay or bear as
graph (c) above shall be submitted within 60 days afterthe result of legislative, judicial, or administrative action

completion. If this contract is not completed before the next taking effect after the contract date. It does not include
October 1, the certified statements shall be submitted on Of54cja| security tax or other employment taxes.

before November 30 of each year and shall cover taxes paid «afier-relieved Federal tax.” as used in this clause

during the 12-month period that ended the precedingmeans any amount of Federal excise tax or duty, except
September 30. . social security or other employment taxes, that would oth-
(e) The certified statement_s to be furnl_shed pursuant to, .\ ice have been payable on the transactions or property
paragraph (c) above shall be in the following form: covered by this contract, but which the Contractor is not
| hereby certify that during the period ______ to required to pay or bear, or for which the Contractor obtains
[insert datef ___ [nsert name of Contractor or subcon- a refund or drawback, as the result of legislative, judicial, or
tractor] paid North Carolina State and local sales and use  5qyminjstrative action taking effect after the contract date.

taxes aggregating .$. (State) and.$ P (local), (b) The contract price includes all applicable Federal,
with respect to building materials, supplies, fixtures, and .
State, and local taxes and duties.

equipment that have become a part of or annexed to a build- - )
ing or structure erected, altered, or repaired by (c) The contract price shall be increased by the amount of

[insert name of Contractor or subcontradtéer the United any after-imposed Federal tax, provided the Contractor war-
States of America, and that the vendors from whom the  rants in writing that no amount for such newly imposed
property was purchased, the dates and numbers of the Federal excise tax or duty or rate increase was included in
invoices covering the purchases, the total amount of the  the contract price, as a contingency reserve or otherwise.
invoices of each vendo'r, the North Carolina State and local (d) The contract price shall be decreased by the amount
sales and use taxes paid on the property (shown separately), of any after-relieved Federal tax.
and the cost of property withdrawn from warehouse stock .
and North Carolina State and local sales or use taxes paid on (€) The contract'prlce shall be decreased t.)y the amoum
this property are as set forth in the attachments. of any Federal excise tax or duty, except som_al secu_rlty or
other employment taxes, that the Contractor is required to
(End of clause) pay or bear, or does not obtain a refund of, through the
Contractor’s fault, negligence, or failure to follow instruc-
Alternate | (Apr 198}t If the requirement is for vessel tions of the Contracting Officer.
repair to be performed in North Carolina, substitute the fol-  (f) No adjustment shall be made in the contract price
lowing paragraph (a) for paragraph (a) of the basic clause: under this clause unless the amount of the adjustment
(a) “Materials,” as used in this clause, means materials, ~€XCeeds $250.
supplies, fixtures, and equipment that become a part of or are (9) The Contractor shall promptly notify the Contracting
annexed to any vessel altered or repaired under this contract. ~ Officer of all matters relating to any Federal excise tax or
duty that reasonably may be expected to result in either an
52.229-3 Federal, State, and Local Taxes. increase or decrease in the contract price and shall take
As prescribed in 29.401-3, insert the following clause: ~@PPropriate action as the Contracting Officer directs.
(h) The Government shall, without liability, furnish evi-
FEDERAL, STATE, AND LOCAL TAXES (JAN 1991) dence appropriate to establish exemption from any Federal,
State, or local tax when the Contractor requests such evi-
Bence and a reasonable basis exists to sustain the
exemption.

(a) “Contract date,” as used in this clause, means the dat
set for bid opening or, if this is a negotiated contract or a
modification, the effective date of this contract or modifica-
tion. (End of clause)

52-182



PART 52—SOLICITATION PROVISIONS AND CONTRACT CLAUSES 52.229-5

52.229-4 Federal, State, and Local Taxes negligence, or failure to follow instructions of the

(Noncompetitive Contract). Contracting Officer.

As prescribed in 29.401-4, insert the following clause: (d) The contract price shall be decreased by the amount
of any after-relieved tax. The Government shall be entitled
to interest received by the Contractor incident to a refund of
taxes to the extent that such interest was earned after the

(a) “Contract date,” as used in this clause, means theContractor was paid by the Government for such taxes. The
effective date of this contract and, for any modification to Government shall be entitled to repayment of any penalty
this contract, the effective date of the modification. refunded to the Contractor to the extent that the penalty was

“All applicable Federal, State, and local taxes and Paid by the Government.
duties,” as used in this clause, means all taxes and duties, in (&) The contract price shall be decreased by the amount
effect on the contract date, that the taxing authority is Of any Federal, State, or local tax, other than an excepted
imposing and collecting on the transactions or property cov-tax, that was included in the contract price and that the
ered by this contract. Contractor is required to pay or bear, or does not obtain a

“After-imposed tax,” as used in this clause, means any refund of, through the Contractor’s fault, negligence, or fail-
new or increased Federal, State, or local tax or duty, or taxure to follow instructions of the Contracting Officer.
that was excluded on the contract date but whose exclusion (f) No adjustment shall be made in the contract price
was later revoked or amount of exemption reduced duringunder this clause unless the amount of the adjustment
the contract period, other than an excepted tax, on the transexceeds $250.
actions or property covered by this contract that the (g) The Contractor shall promptly notify the Contracting
Contractor is required to pay or bear as the result of legisla-Officer of all matters relating to Federal, State, and local
tive, judicial, or administrative action taking effect after the taxes and duties that reasonably may be expected to result
contract date. in either an increase or decrease in the contract price and

“After-relieved tax,” as used in this clause, means any shall take appropriate action as the Contracting Officer
amount of Federal, State, or local tax or duty, other than andirects. The contract price shall be equitably adjusted to
excepted tax, that would otherwise have been payable orcover the costs of action taken by the Contractor at the
the transactions or property covered by this contract, butdirection of the Contracting Officer, including any interest,
which the Contractor is not required to pay or bear, or for penalty, and reasonable attorneys’ fees.
which the Contractor obtains a refund or drawback, as the (h) The Government shall furnish evidence appropriate
result of legislative, judicial, or administrative action taking to establish exemption from any Federal, State, or local tax
effect after the contract date. when—

“Excepted tax,” as used in this clause, means social secu- (1) The Contractor requests such exemption and states
rity or other employment taxes, net income and franchisein writing that it applies to a tax excluded from the contract
taxes, excess profits taxes, capital stock taxes, transportaprice; and
tion taxes, unemployment compensation taxes, and property (2) Areasonable basis exists to sustain the exemption.
taxes. “Excepted tax” does not include gross income taxes
levied on or measured by sales or receipts from sales, prop-
erty taxes assessed on completed supplies covered by this
contract, or any tax assessed on the Contractor’s possessid®R.229-5 Taxes—Contracts Performed in U.S.
of, interest in, or use of property, title to which is in the Possessions or Puerto Rico.

Government. As prescribed in 29.401-5, insert the following clause in

(b) Unless otherwise provided in this contract, the con- solicitations and contracts that include the clause at
tract price includes all applicable Federal, State, and local52,229-3, Federal, State, and Local Taxes, or 52.229-4,
taxes and duties. Federal, State, and Local Taxes (Noncompetitive Contract):

(c) The contract price shall be increased by the amount of
any after-imposed tax, or of any tax or duty specifically —TAXES—CONTRACTS PERFORMED IN U.S. POSSESSIONS OR
excluded from the contract price by a term or condition of PUERTO Rico (APR 1984)
this contract that the Contractor is required to pay or bear,
including any interest or penalty, if the Contractor states in
writing that the contract price does not include any contin-
gency for such tax and if liability for such tax, interest, or
penalty was not incurred through the Contractor’s fault, (End of clause)

FEDERAL, STATE, AND LOCAL TAXES (NONCOMPETITIVE
CONTRACT (JAN 1991)

(End of clause)

The term “local taxes,” as used in the Federal, State, and
local taxes clause of this contract, includes taxes imposed
by a possession of the United States or by Puerto Rico.
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52.229-6 Taxes—Foreign Fixed-Price Contracts. taxes and duties that the Government of the United States
As prescribed in 29.402-1(a), insert the following clause: and the government of the country concerned have agreed
shall not be applicable to expenditures in such country by or

TAXES—FOREIGN FIXED-PRICE CONTRACTS (JAN 1991) on behalf of the United States.

(a) To the extent that this contract provides for furnishing _ (d) The contract price shall be increased by the amount

supplies or performing services outside the United States°f ‘T“C/I a:jftfer-lmpr?sed tax or of anby tax or duty s$eﬁ!ﬂcally
its possessions, and Puerto Rico, this clause applies in lie§*¢luded from the contract price by a provision of this con-
of any Federal, State, and local taxes clause of the contract'2Ct that the Contractor is required to pay or bear, including

(b) “Contract date,” as used in this clause, means the dat@"Y interest or pepalty, if the Cpntractor states. in writing
set for bid opening or, if this is a negotiated contract or athat the contract price does not include any contingency for

modification, the effective date of this contract or modifica- such tax and if liability for such tax, |r,1terest, or pe_nalty was
tion not incurred through the Contractor’s fault, negligence, or

“ " L failure to follow instructions of the Contracting Officer or to
Country concerned,” as used in this clause, means any . o .
omply with the provisions of paragraph (i) below.

country, qther_ than_ the Umteq States, its possessions, and (e) The contract price shall be decreased by the amount
Puerto Rico, in which expenditures under this contract are . . . .
of any after-relieved tax, including any interest or penalty.

ma“de. N w . . . . The Government of the United States shall be entitled to
Tax” and “taxes,” as used in this clause, include fees .

nd char for doind busin that are levied by th therest received by the Contractor incident to a refund of
and cnarges for doing business that are levied by IN€ goVi,,oq o the extent that such interest was earned after the
ernment of the country concerned or by its political

bdivisi Contractor was paid by the Government of the United States
su “A:}/'S'OT.S' ble t d duties.” d'in this cl for such taxes. The Government of the United States shall
applicable taxes and duties,” as used In this Clause, j,, opiitjag to repayment of any penalty refunded to the

means all ‘?‘Xes and .dUt.'esf’ n e_ffect on the co_ntract dateContractor to the extent that the penalty was paid by the
that the taxing authority is imposing and collecting on the Government

transactions or property covered by this contract, pursuant (f) The contract price shall be decreased by the amount

to written ruling or regulation in effect on the contract date. of any tax or duty, other than an excepted tax, that was

“After_—lmposed tax,” as used in this clause, means any;,.j.ded in the contract and that the Contractor is required
new or increased tax or duty, or tax that was exempted Ot hay or bear, or does not obtain a refund of, through the

excluded on the contract date but whose exemption Wascongractor's fault, negligence, or failure to follow instruc-
later revoked or reduced during the contract period, otherijons of the Contracting Officer or to comply with the
than excepted tax, on the transactions or property covereghqyisions of paragraph (i) below.

by this contract that the Contractor is required to pay or bear () No adjustment shall be made in the contract price
as the result of legislative, judicial, or administrative action ynder this clause unless the amount of the adjustment
taking effect after the contract date. exceeds $250.

“After-relieved tax,” as used in this clause, means any () |f the Contractor obtains a reduction in tax liability
amount of tax or duty, other than an excepted tax, thatynder the United States Internal Revenue Code (Title 26,
would otherwise have been payable on the transactions oy S. Code) because of the payment of any tax or duty that
property covered by this contract, but which the Contractor ejther was included in the contract price or was the basis of
is not required to pay or bear, or for which the Contractor an increase in the contract price, the amount of the reduction
obtains a refund, as the result of legislative, judicial, or shall be paid or credited to the Government of the United
administrative action taking effect after the contract date. States as the Contracting Officer directs.

“Excepted tax,” as used in this clause, means social secu- (i) The Contractor shall take all reasonable action to
rity or other employment taxes, net income and franchisegbtain exemption from or refund of any taxes or duties,
taxes, excess profits taxes, capital stock taxes, transportaincluding interest or penalty, from which the United States
tion taxes, unemployment compensation taxes, and propertyGovernment, the Contractor, any subcontractor, or the trans-
taxes. “Excepted tax” does not include gross income taxesactions or property covered by this contract are exempt
levied on or measured by sales or receipts from sales, propunder the laws of the country concerned or its political sub-
erty taxes assessed on completed supplies covered by thigivisions or which the governments of the United States and
contract, or any tax assessed on the Contractor’s possessiast the country concerned have agreed shall not be applica-
of, interest in, or use of property, title to which is in the U.S. ble to expenditures in such country by or on behalf of the
Government. United States.

(c) Unless otherwise provided in this contract, the con-  (j) The Contractor shall promptly notify the Contracting
tract price includes all applicable taxes and duties, exceptOfficer of all matters relating to taxes or duties that reasonably
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may be expected to result in either an increase or decrease iis exempt under the laws of insprt name of countly
the contract price and shall take appropriate action as theshall not constitute an allowable cost under this contract.
Contracting Officer directs. The contract price shall be equi- (b) If the Contractor or subcontractor under this contract
tably adjusted to cover the costs of action taken by theobtains a foreign tax credit that reduces its Federal income
Contractor at the direction of the Contracting Officer, includ- tax liability under the United States Internal Revenue Code
ing any interest, penalty, and reasonable attorneys’ fees. (Title 26, U.S. Code) because of the payment of any tax or
duty that was reimbursed under this contract, the amount of
the reduction shall be paid or credited at the time of such
offset to the Government of the United States as the
52.229-7 Taxes—Fixed-Price Contracts with Foreign  Contracting Officer directs.

Governments.

As prescribed in 29.402-1(b), insert the following clause:

(End of clause)

(End of clause)

TAXES—FIXED-PRICE CONTRACTS WITH FOREIGN
GOVERNMENTS (JAN 1991)

52.229-9 Taxes—Cost-Reimbursement Contracts with
Foreign Governments.

(a) “Contract date,” as used in this clause, means the date As prescribed in 29.402-2(b), insert the following clause:

set for bid opening or, if this is a negotiated contract or & 1,vr  Cosr
modification, the effective date of this contract or modifica-
tion.

(b) The contract price, including the prices in any sub- (a) Any tax or duty from which the United States
contracts under this contract, does not include any tax orGovernment is exempt by agreement with the Government
duty that the Government of the United States and theof insert name of the foreign government from
Government of insert name of the foreign govern- which any subcontractor under this contract is exempt under
ment have agreed shall not apply to expenditures made bythe laws of ilsert name of counttyshall not con-
the United States in ingert name of countfyor any stitute an allowable cost under this contract.
tax or duty not applicable to this contract or any subcon- (b) If any subcontractor obtains a foreign tax credit that
tracts under this contract, pursuant to the laws of reduces its Federal income tax liability under the United
[insert name of counttylf any such tax or duty has been States Internal Revenue Code (Title 26, U.S. Code) because
included in the contract price, through error or otherwise, of the payment of any tax or duty that was reimbursed under

REIMBURSEMENT CONTRACTS WITH FOREIGN
GOVERNMENTS (MAR 1990)

the contract price shall be correspondingly reduced. this contract, the amount of the reduction shall be paid (not
(c) If, after the contract date, the Government of the credited to the contract) to the Treasurer of the United States
United States and the Government of inseft name at the time the Federal income tax return is filed.

of the foreign governmdntgree that any tax or duty

included in the contract price shall not apply to expenditures

by the United States in indert name of countty

the contract price shall be reduced accordingly. 52.229-10 State of New Mexico Gross Receipts and
(d) No adjustment shall be made in the contract price Compensating Tax.

under this clause unless the amount of the adjustment As prescribed in 29.401-6(b), insert the following clause:

exceeds $250.

(End of clause)

STATE OF NEW MEXICO GROSS RECEIPTS AND
(End of clause) COMPENSATING TAX (OcT 1988)

. . (a) Within thirty (30) days after award of this contract,
52.229-8 Taxes—Foreign  Cost-Reimbursement he Contractor shall advise the State of New Mexico of this
Contracts. _ . contract by registering with the State of New Mexico,
As prescribed in 29.402-2(a), insert the following clause: 14xation and Revenue Department, Revenue Division, pur-
TAXES—FOREIGN COST-REIMBURSEMENT CONTRACTS suaqt to the Tax .Adm_inistration Act of the State of New
(MAR 1990) Mexico and shall identify the contract number. _
(b) The Contractor shall pay the New Mexico gross
(&) Any tax or duty from which the United States receipts taxes, pursuant to the Gross Receipts and
Government is exempt by agreement with the Government ofCompensating Tax Act of New Mexico, assessed against the
[nsert name of the foreign governnijerdgr from contract fee and costs paid for performance of this contract,
which the Contractor or any subcontractor under this contractor of any part or portion thereof, within the State of New
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Mexico. The allowability of any gross receipts taxes or local
option taxes lawfully paid to the State of New Mexico by the
Contractor or its subcontractors will be determined in accor-
dance with the Allowable Cost and Payment clause of this
contract except as provided in paragraph (d) of this clause.
(c) The Contractor shall submit applications for
Nontaxable Transaction Certificates, Form CSR-3C, to the:

[*Insert appropriate agency name in blanks.]

(End of clause)

52.230-1 Cost Accounting Standards Notices and

Certification.

As prescribed in 30.201-3, insert the following provi-
State of New Mexico Taxation and Revenue Dept. sion:
Revenue Division
PO Box 630

Santa Fe, New Mexico 87509

COST ACCOUNTING STANDARDS NOTICES AND CERTIFICATION
(Apr 1996)

When the Type 15 Nontaxable Transaction Certificate is
issued by the Revenue Division, the Contractor shall use
these certificates strictly in accordance with this contract,

*
gahnd'\tlhe a“ﬁ]re(_amept b(:_tweendth:( D : : ) and Offerors shall examine each part and provide the
€ New Viexico Taxation and Revenue Lepartment. requested information in order to determine Cost

T (d) The C(;) ntr_?ctor shall pLOV'ded Ty_peN15 Il\\l/lon'FaxabII(Ie Accounting Standards (CAS) requirements applicable to
ransaction Certificates to each vendor in New Mexico sell- any resultant contract.

ing tangible personal .property o thg Contractor-for use in If the offeror is an educational institution, Part Il does not

tlhse %%;?;T:;Ze ?I;E;ggggag'ergf?é;f tt?) p\r/(;\r/llggrg '\I}I/”ple apply unless_ _the contemplated contract will be subject to
. Y ) full or modified CAS coverage pursuant to 48 CFR

result in the vendors liability for the gross receipt taxes and 9903.201-2(c)(5) or 9903.201-2(c)(6), respectively.

those taxes, which are then passed on to the Contractor,

shall not be reimbursable as an allowable cost by the l.

NoTe: This notice does not apply to small businesses or foreign
governments. This notice is in three parts, identified by
Roman numerals | through III.

DisCLOSURE STATEMENT—COST ACCOUNTING

Government.

(e) The Contractor shall pay the New Mexico compen-
sating user tax for any tangible personal property which is
purchased pursuant to a Nontaxable Transaction Certificate
if such property is not used for Federal purposes.

(f) Out-of-state purchase of tangible personal property by
the Contractor which would be otherwise subject to com-
pensation tax shall be governed by the principles of this
clause. Accordingly, compensating tax shall be due from
the contractor only if such property is not used for Federal
purposes.

(g) The (* ) may receive information regard-
ing the Contractor from the Revenue Division of the New
Mexico Taxation and Revenue Department and, at the dis-
cretion of the (* ), may participate in any
matters or proceedings pertaining to this clause or the
above-mentioned Agreement. This shall not preclude the
Contractor from having its own representative nor does it
obligate the (* ) to represent its Contractor.

(h) The Contractor agrees to insert the substance of this
clause, including this paragraph (h), in each subcontract
which meets the criteria in 29.401-6(b)(1) through (3) of the
Federal Acquisition Regulation, 48 CFR Part 29.

(i) Paragraphs (a) through (h) of this clause shall be null
and void should the Agreement referred to in paragraph (c)
of this clause be terminated; provided, however, that such
termination shall not nullify obligations already incurred
prior to the date of termination.
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PRACTICES AND CERTIFICATION

(a) Any contract in excess of $500,000 resulting
from this solicitation, except contracts in which the
price negotiated is based on (1) established catalog or
market prices of commercial items sold in substantial
guantities to the general public, or (2) prices set by
law or regulation, will be subject to the requirements
of the Cost Accounting Standards Board (48 CFR
Chapter 99), except for those contracts which are
exempt as specified in 48 CFR 9903.201-1.

(b) Any offeror submitting a proposal which, if
accepted, will result in a contract subject to the
requirements of 48 CFR Chapter 99 must, as a condi-
tion of contracting, submit a Disclosure Statement as
required by 48 CFR 9903.202. When required, the
Disclosure Statement must be submitted as a part of
the offeror's proposal under this solicitation unless the
offeror has already submitted a Disclosure Statement
disclosing the practices used in connection with the
pricing of this proposal. If an applicable Disclosure
Statement has already been submitted, the offeror
may satisfy the requirement for submission by pro-
viding the information requested in paragraph (c) of
Part | of this provision.

CauTioN: In the absence of specific regulations or agree-
ment, a practice disclosed in a Disclosure Statement shall
not, by virtue of such disclosure, be deemed to be a
proper, approved, or agreed-to practice for pricing pro-
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posals or accumulating and reporting contract perfor-
mance cost data.

(c) Check the appropriate box below:

[J (1) Certificate of Concurrent Submission of
Disclosure Statement The offeror hereby certifies
that, as a part of the offer, copies of the Disclosure
Statement have been submitted as follows:

(i) Original and one copy to the cognizant
Administrative Contracting Officer (ACO) or cog-
nizant Federal agency official authorized to act in that
capacity (Federal official), as applicable; and

(il) One copy to the cognizant Federal auditor.

(Disclosure must be on Form No. CASB DS-1 or CASB
DS-2, as applicable. Forms may be obtained from the cog-
nizant ACO or Federal official and/or from the loose-leaf
version of the Federal Acquisition Regulation.)

Date of Disclosure Statement:
Name and Address of Cognizant ACO or Federal
Official Where Filed:

The offeror further certifies that the practices used in
estimating costs in pricing this proposal are consistent
with the cost accounting practices disclosed in the
Disclosure Statement.

[J (2) Certificate of Previously Submitted
Disclosure StatemenfThe offeror hereby certifies that
the required Disclosure Statement was filed as follows:

Date of Disclosure Statement:
Name and Address of Cognizant ACO or Federal
Official Where Filed:

The offeror further certifies that the practices used in
estimating costs in pricing this proposal are consistent
with the cost accounting practices disclosed in the
applicable Disclosure Statement.

[J (3) Certificate of Monetary ExemptionThe
offeror hereby certifies that the offeror, together with
all divisions, subsidiaries, and affiliates under com-
mon control, did not receive net awards of negotiated
prime contracts and subcontracts subject to CAS
totaling more than $25 million (of which at least one
award exceeded $1 million) in the cost accounting
period immediately preceding the period in which this
proposal was submitted. The offeror further certifies
that if such status changes before an award resulting
from this proposal, the offeror will advise the
Contracting Officer immediately.

[J (4) Certificate of Interim Exemption The
offeror hereby certifies that (i) the offeror first
exceeded the monetary exemption for disclosure, as
defined in (3) of this subsection, in the cost account-

ing period immediately preceding the period in which
this offer was submitted and (ii) in accordance with
48 CFR 9903.202-1, the offeror is not yet required to
submit a Disclosure Statement. The offeror further
certifies that if an award resulting from this proposal
has not been made within 90 days after the end of that
period, the offeror will immediately submit a revised
certificate to the Contracting Officer, in the form
specified under subparagraph (c)(1) or (c)(2) of Part |
of this provision, as appropriate, to verify submission
of a completed Disclosure Statement.

Caution:  Offerors currently required to disclose
because they were awarded a CAS-covered prime con-
tract or subcontract of $25 million or more in the
current cost accounting period may not claim this
exemption (4). Further, the exemption applies only in
connection with proposals submitted before expiration
of the 90-day period following the cost accounting
period in which the monetary exemption was exceeded.

[I. CoSTACCOUNTING STANDARDS—ELIGIBILITY FOR
MobIFIED CONTRACT COVERAGE

If the offeror is eligible to use the modified provi-
sions of 48 CFR 9903.201-2(b) and elects to do so,
the offeror shall indicate by checking the box below.
Checking the box below shall mean that the resultant
contract is subject to the Disclosure and Consistency
of Cost Accounting Practices clause in lieu of the Cost
Accounting Standards clause.

[J The offeror hereby claims an exemption from
the Cost Accounting Standards clause under the pro-
visions of 48 CFR 9903.201-2(b) and certifies that the
offeror is eligible for use of the Disclosure and
Consistency of Cost Accounting Practices clause
because during the cost accounting period immedi-
ately preceding the period in which this proposal was
submitted, the offeror received less than $25 million
in awards of CAS-covered prime contracts and sub-
contracts, or the offeror did not receive a single
CAS-covered award exceeding $1 million. The
offeror further certifies that if such status changes
before an award resulting from this proposal, the
offeror will advise the Contracting Officer immedi-
ately.

CauTioN: An offeror may not claim the above eligibil-
ity for modified contract coverage if this proposal is
expected to result in the award of a CAS-covered con-
tract of $25 million or more or if, during its current cost
accounting period, the offeror has been awarded a sin-
gle CAS-covered prime contract or subcontract of
$25 million or more.
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[Il. ADDITIONAL COSTACCOUNTING STANDARDS which is privileged and confidential, the Disclosure Statement
APPLICABLE TO EXISTING CONTRACTS shall be protected and shall not be released outside of the
The offeror shall indicate below whether award of Government.
the contemplated contract would, in accordance with (2) Follow consistently the Contractor's cost account-

subparagraph (a)(3) of the Cost Accounting Standards ing practices in accumulating and reporting contract
clause, require a change in established cost account- performance cost data concerning this contract. If any
ing practices affecting existing contracts and  change in cost accounting practices is made for the purposes
subcontracts. of any contract or subcontract subject to CAS requirements,
0 vyes [ NO the change must be applied prospectively to this contract
and the Disclosure Statement must be amended accordingly.
If the contract price or cost allowance of this contract is
affected by such changes, adjustment shall be made in

Alternate | (Apr 1996) As prescribed in 30.201-3(b),  5ccordance with subparagraph (a)(4) or (a)(5) of this clause,
add the following subparagraph (c)(5) to Part | of the basic 5 appropriate.

provision:

(End of provision)

(3) Comply with all CAS, including any modifica-

[J (5) Certificate of Disclosure Statement Due Date by tions and interpretations indicated thereto contained in
Educational Institution. If the offeror is an educational 48 CFR Part 9904, in effect on the date of award of this con-
institution that, under the transition provisions of 48 CFR  tract or, if the Contractor has submitted cost or pricing data,
9903.202-1(f), is or will be required to submit a Disclosure on the date of final agreement on price as shown on the
Statement after receipt of this award, the offeror hereby cer-  contractor's signed certificate of current cost or pricing
tifies that (check one and complete): data. The Contractor shall also comply with any CAS (or

T (i) A Disclosure Statement Filing Due Date of modifications to CAS) which hereafter become applicable
has been established with the cognizant ~ t0 @ contract or subcontract of the Contractor. Such com-
Federal agency. pliance shall be required prospectively from the date of

applicability to such contract or subcontract.

(4)(i) Agree to an equitable adjustment as provided in
the Changes clause of this contract if the contract cost is
affected by a change which, pursuant to subparagraph (a)(3)
Name and Address of Cognizant ACO or Federal Official of this clause, the Contractor is required to make to the
Where Disclosure Statement is to be Filed: Contractor's established cost accounting practices.

(ii) Negotiate with the Contracting Officer to deter-
mine the terms and conditions under which a change may be
52.230-2 Cost Accounting Standards. made to a cost accountjng practice, other than a change

As prescribed in 30.201-4(a), insert the following clause: made under'other provisions of subparagraph (a)(4) of th's,
clause; provided that no agreement may be made under this

CoST ACCOUNTING STANDARDS (APR 1996) provision that will increase costs paid by the United States.

) (i) When the parties agree to a change to a cost
(a) Unless the contract is exempt under 48 CFR accounting practice, other than a change under subdivision
9903.201-1 and 9903.201-2, the provisions of 48 CFR Part3)(4)(i) of this clause, negotiate an equitable adjustment as
9903 are incorporated herein by reference and theproyided in the Changes clause of this contract.
Contractor, in connection with this contract, shall— (5) Agree to an adjustment of the contract price or

(1) (CAS-covered Contracts Oplgy submission of a  cost allowance, as appropriate, if the Contractor or a sub-
Disclosure Statement, disclose in writing the Contractor's costcontractor fails to comply with an applicable Cost
accounting practices as required by 48 CFR 9903.202-1Accounting Standard, or to follow any cost accounting prac-
through 9903.202-5, including methods of distinguishing tice consistently and such failure results in any increased
direct costs from indirect costs and the basis used for allocatcosts paid by the United States. Such adjustment shall pro-
ing indirect costs. The practices disclosed for this contractvide for recovery of the increased costs to the United States,
shall be the same as the practices currently disclosed anebgether with interest thereon computed at the annual rate
applied on all other contracts and subcontracts being perestablished under section 6621 of the Internal Revenue
formed by the Contractor and which contain a Cost Code of 1986 (26 U.S.C. 6621) for such period, from the
Accounting Standards (CAS) clause. If the Contractor hastime the payment by the United States was made to the time
notified the Contracting Officer that the Disclosure Statement the adjustment is effected. In no case shall the Government
contains trade secrets and commercial or financial informationrecover costs greater than the increased cost to the

[J (i) The Disclosure Statement will be submitted
within the 6-month period ending months
after receipt of this award.
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Government, in the aggregate, on the relevant contracts subPeriod, in effect on the date of award of this contract as
ject to the price adjustment, unless the Contractor made andicated in 48 CFR Part 9904.
change in its cost accounting practices of which it was (2) (CAS-covered Contracts ONIyf it is a business
aware or should have been aware at the time of price negounit of a company required to submit a Disclosure
tiations and which it failed to disclose to the Government. Statement, disclose in writing its cost accounting practices

(b) If the parties fail to agree whether the Contractor or aas required by 48 CFR 9903.202-1 through 9903.202-5. If
subcontractor has complied with an applicable CAS in the Contractor has notified the Contracting Officer that the
48 CFR 9904 or a CAS rule or regulation in 48 CFR 9903 Disclosure Statement contains trade secrets and commercial
and as to any cost adjustment demanded by the Unitedr financial information which is privileged and confiden-
States, such failure to agree will constitute a dispute undettial, the Disclosure Statement shall be protected and shall
the Contract Disputes Act (41 U.S.C. 601). not be released outside of the Government.

(c) The Contractor shall permit any authorized represen- (3)(i) Follow consistently the Contractor's cost
tatives of the Government to examine and make copies ofaccounting practices. A change to such practices may be

any documents, papers, or records relating to compliance?roposed, however, by either the Government or the
with the requirements of this clause. Contractor, and the Contractor agrees to negotiate with the

(d) The Contractor shall include in all negotiated sub- Contracting Officer the terms and conditions under which a

contracts which the Contractor enters into, the substance of"ange may be made. After the terms and conditions under
this clause, except paragraph (b), and shall require suchvhich the change is to be made have been agreed to, the

inclusion in all other subcontracts, of any tier, including the change must be applied prospectively to this contract, and
obligation to comply with all CAS in effect on the subcon- the Disclosure Statement, if affected, must be amended

tractor's award date or if the subcontractor has submitteg®ccordingly. _

cost or pricing data, on the date of final agreement on price (ii) The Contractor shall, when the parties agree

as shown on the subcontractor's signed Certificate ofl® @ change to a cost accounting practice and the
Current Cost or Pricing Data. This requirement shall apply ontracting Officer has made the finding required in

only to negotiated subcontracts in excess of $500,000 wheré8 CFR 9903.201-6(b), that the change is desirable and
the price negotiated is not based on— not detrimental to the interests of the Government, nego-

(1) Established catalog or market prices of commercial tiate an equitable adjustment as provided in the Changes

items sold in substantial quantities to the general public; or ]Eladu_se of this contra(it. In Lhe abjencedof :Ee reqtilre(i
(2) Prices set by law or regulation, and except that the Inding, no agreement may be made under this contrac
clause that will increase costs paid by the United States.

requirement shall not apply to negotiated subcontracts oth- . .
erwise exempt from the requirement to include a CAS (4) Agree to an adjus_tmen_t of the contract price or
clause as specified in 48 CFR 9903.201-1. cost allowan(_:e, as approprla}te, if the Cpntractor or a sub-
contractor fails to comply with the applicable CAS or to
(End of clause) follow any cost accounting practice, and such failure results
in any increased costs paid by the United States. Such
adjustment shall provide for recovery of the increased costs

52.230-3 Disclosure and Consistency of Cost Accounting to the United States together with interest thereon computed

Practices. . .
. . . . at the annual rate of interest established under the Internal
Claﬁ:eprescrlbed in30.201-4(b)(1), insert the following Revenue Code of 1986 (26 U.S.C. 6621), from the time the
' payment by the United States was made to the time the
DISCLOSURE AND CONSISTENCY OF COST ACCOUNTING adjustment is effected.

PRACTICES (APR 1996) (b) If the parties fail to agree whether the Contractor has
complied with an applicable CAS, rule, or regulation as

(@) The Contractor, in connection with this contract, specified in 48 CFR 9903 and 9904 and as to any cost

shall— adjustment demanded by the United States, such failure to

(1) Comply with the requirements of 48 CFR agree will constitute a dispute under the Contract Disputes

9904.401, Consistency in Estimating, Accumulating, and Act (41 U.S.C. 601).

Reporting Costs; 48 CFR 9904.402, Consistency in (c) The Contractor shall permit any authorized represen-

Allocating Costs Incurred for the Same Purpose; 48 CFRtatives of the Government to examine and make copies of

9904.405, Accounting for Unallowable Costs; and 48 CFR any documents, papers, and records relating to compliance
9904.406, Cost Accounting Standard—Cost Accounting with the requirements of this clause.
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(d) The Contractor shall include in all negotiated sub- are incorporated herein by reference and the Contractor, in
contracts, which the Contractor enters into, the substance otonnection with this contract, shall—
this clause, except paragraph (b), and shall require such (1) (CAS-covered Contracts Onlylf a business unit
inclusion in all other subcontracts of any tier, except that— of an educational institution required to submit a Disclosure
(1) If the subcontract is awarded to a business unit Statement, disclose in writing the Contractor’s cost account-
which pursuant to 48 CFR 9903.201 is required to follow all ing practices as required by 48 CFR 9903.202-1 through
CAS, the clause entitled “Cost Accounting Standards” set9903.202-5, including methods of distinguishing direct
forth in FAR 52.230-2, shall be inserted in lieu of this costs from indirect costs and the basis used for accumulat-
clause; or ing and allocating indirect costs. The practices disclosed for
(2) This requirement shall apply only to negotiated this contract shall be the same as the practices currently dis-
subcontracts in excess of $500,000 where the price negoticlosed and applied on all other contracts and subcontracts
ated is not based on— being performed by the Contractor and which contain a
(i) Established catalog or market prices of com- Cost Accounting Standards (CAS) clause. If the Contractor
mercial items sold in substantial quantities to the generalhas notified the Contracting Officer that the Disclosure
public; or Statement contains trade secrets, and commercial or finan-
(ii) Price set by law or regulation; or cial information which is privileged and confidential, the
(3) The requirement shall not apply to negotiated sub- pisclosure Statement shall be protected and shall not be
contracts otherwise exempt from the requirement to includergleased outside of the Government.
a CAS clause as specified in 48 CFR 9903.201-1. (2) Follow consistently the Contractor’s cost account-
(End of clause) ing practices in accumulating and reporting contract
performance cost data concerning this contract. If any
_ ) change in cost accounting practices is made for the purposes
52.230-4  Consistency in Cost Accounting Practices. of any contract or subcontract subject to CAS requirements,
As prescribed in 30.201-4(c), insert the following clause: e change must be applied prospectively to this contract
and the Disclosure Statement, if required, must be amended
accordingly. If an accounting principle change mandated
The Contractor agrees that it will consistently follow the under Office of Management and Budget (OMB) Circular
cost accounting practices disclosed on Form CASB DS-1 inA-21, Cost Principles for Educational Institutions, requires
estimating, accumulating and reporting costs under this conthat a change in the Contractor’s cost accounting practices
tract. In the event the Contractor fails to follow such be made after the date of this contract award, the change
practices, it agrees that the contract price shall be adjustednust be applied prospectively to this contract and the
together with interest, if such failure results in increased Disclosure Statement, if required, must be amended accord-
cost paid by the U.S. Government. Interest shall be com-ingly. If the contract price or cost allowance of this contract
puted at the annual rate of interest established under sectiofs affected by such changes, adjustment shall be made in
6621 of the Internal Revenue Code of 1986 (26 U.S.C.accordance with subparagraph (a)(4) or (a)(5) of this clause,
6621) from the time payment by the Government was madeas appropriate.
to the time adjustment is effected. The Contractor agrees (3) Comply with all CAS, including any modifica-
that the Disclosure Statement filed with the U.K. Ministry tions and interpretations indicated thereto contained in
of Defence shall be available for inspection and use by48 CFR 9905 in effect on the date of award of this contract
authorized representatives of the United Statesor, if the Contractor has submitted cost or pricing data, on
Government. the date of final agreement on price as shown on the
(End of clause) Contractor’s signed certificate of current .cost or pricing
data. The Contractor shall also comply with any CAS (or
modifications to CAS) which hereafter become applicable
52.230-5 Cost Accounting Standards—Educational {5 g contract or subcontract of the Contractor. Such com-

Institution. _ . pliance shall be required prospectively from the date of
As prescribed in 30.201-4(e), insert the following clause: appjicability to such contract or subcontract.

COST ACCOUNTING STANDARDS—EDUCATIONAL INSTITUTION (4)(i) Agree to an qultable adjugtment as provided 'r,]
(APR 1996) the Changes clause of this contract if the contract cost is

affected by a change which, pursuant to subparagraph (a)(3)
(@) Unless the contract is exempt under 48 CFR of this clause, the Contractor is required to make to the
9903.201-1 and 9903.201-2, the provisions of 48 CFR 9903Contractor’s established cost accounting practices.

CONSISTENCY IN COST ACCOUNTING PRACTICES (AUG 1992)
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(ii) Negotiate with the Contracting Officer to deter- ment on price as shown on the subcontractor’s signed
mine the terms and conditions under which a change may beCertificate of Current Cost or Pricing Data, except that—
made to a cost accounting practice, other than a change (1) If the subcontract is awarded to a business unit
made under other provisions of subparagraph (a)(4) of thiswhich pursuant to 48 CFR 9903.201-2 is subject to other
clause; provided that no agreement may be made under thig/pes of CAS coverage, the substance of the applicable
provision that will increase costs paid by the United States.clause set forth in 48 CFR 9903.201-4 shall be inserted; and

(iii) When the parties agree to a change to a cost (2) This requirement shall apply only to negotiated
accounting practice, other than a change under subdivisiorsubcontracts in excess of $500,000 where the price negoti-
(a)(4)(i) or (a)(4)(iv) of this clause, negotiate an equitable ated is not based on—
adjustment as provided in the Changes clause of this con- (i) Established catalog or market prices of com-
tract. mercial items sold in substantial quantities to the general

(iv) Agree to an equitable adjustment as provided public; or
in the Changes clause of this contract, if the contract cost is (i) Prices set by law or regulation, and except that
materially affected by an OMB Circular A-21 accounting the requirement shall not apply to negotiated subcontracts

principle amendment which, on becoming effective after the gtherwise exempt from the requirement to include a CAS
date of contract award, requires the Contractor to make &cjause as specified in 48 CFR 9903.201-1.

change to the Contractor’s established cost accounting prac-
tices. (End of clause)
(5) Agree to an adjustment of the contract price or
cost allowance, as appropriate, if the Contractor or a sub-52 230-6 Administration of Cost Accounting
contractlor fails to comply with an applicabl_e Cost Standards.
Accounting Standard, or to follow any cost accounting prac-  ag prescribed in 30.201-4(d)(1), insert the following
tice consistently and such failure results in any increasedg|q,se:
costs paid by the United States. Such adjustment shall pro-
vide for recovery of the increased costs to the United States, = ADMINISTRATION OF COST ACCOUNTING STANDARDS
together with interest thereon computed at the annual rate (APRr 1996)
established under section 6621 of the Internal Revenue o . )
Code of 1986 (26 U.S.C. 6621) for such period, from the _ FOr the purpose of administering the Cost Accounting
time the payment by the United States was made to the time>tandards (CAS) requirements under this contract, the
the adjustment is effected. In no case shall the Governmenfontractor shall take the steps outlined in paragraphs (a)
recover costs greater than the increased cost to thdhrough (g) of this clause: . o
Government, in the aggregate, on the relevant contracts sub- (&) Submit to the Contracting Officer a description of any
ject to the price adjustment, unless the Contractor made £0St accounting practice change, the total potential impact
change in its cost accounting practices of which it was of the change on contracts containing a CAS clause, and a
aware or should have been aware at the time of price negc,eneral dollar magnitude of the change which identifies the
tiations and which it failed to disclose to the Government. Potential shift of costs between CAS-covered contracts by
(b) If the parties fail to agree whether the Contractor or a contract type i(e., firm-fixed-price, incentive, cost-plus-
subcontractor has Comp“ed with an app|icab|e CAS or aﬁxed fee, etC.) and other contractor business aCthlty As
CAS rule or regulation in 48 CFR 9903 and as to any costrelated to CAS-covered contracts, the analysis should iden-
adjustment demanded by the United States, such failure tdify the potential impact on funds of the various
agree will constitute a dispute under the Contract DisputesAgencies/Departmentsi.¢., Department of Energy,
Act (41 U.S.C. 601). National Aeronautics and Space Administration, Army,
(c) The Contractor shall permit any authorized represen-Navy, Air Force, other Department of Defense, other
tatives of the Government to examine and make copies ofGovernment) as follows:
any documents, papers, or records relating to compliance (1) For any change in cost accounting practices
with the requirements of this clause. required in accordance with subparagraph (a)(3) and sub-
(d) The Contractor shall include in all negotiated sub- division (a)(4)(i) of the clause at FAR 52.230-2, Cost
contracts which the Contractor enters into, the substance oAccounting Standards; or subparagraph (a)(3) and subdi-
this clause, except paragraph (b), and shall require suctvisions (a)(4)(i) or (a)(4)(iv) of the clause at FAR
inclusion in all other subcontracts, of any tier, including the 52.230-5, Cost Accounting Standards—Educational
obligation to comply with all applicable CAS in effect on Institution; within 60 days (or such other date as may be
the subcontractor’s award date or, if the subcontractor hasnutually agreed to) after award of a contract requiring
submitted cost or pricing data, on the date of final agree-this change.
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(2) For any change in cost accounting practices pro-clauses at FAR 52.230-2, Cost Accounting Standards, FAR
posed in accordance with subdivision (a)(4)(ii) or (iii) of the 52.230-5, Cost Accounting Standards—Educational
clauses at FAR 52.230-2, Cost Accounting Standards, andnstitution, and FAR 52.230-3, Disclosure and Consistency
FAR 52.230-5, Cost Accounting Standards—Educational of Cost Accounting Practices.

Institution; or with subparagraph (a)(3) of the clause at FAR (3) Cost impact proposals submitted for failure to
52.230-3, Disclosure and Consistency of Cost Accountingcomply with an applicable CAS or to follow a disclosed
Practices, not less than 60 days (or such other date as mgyractice as contemplated by subparagraph (a)(5) of the
be mutually agreed to) before the effective date of the pro-clauses at FAR 52.230-2, Cost Accounting Standards, and
posed change. FAR 52.230-5, Cost Accounting Standards—Educational

(3) For any failure to comply with an applicable CAS Institution; or by subparagraph (a)(4) of the clause at FAR
or to follow a disclosed practice (as contemplated by sub-52.230-3, Disclosure and Consistency of Cost Accounting
paragraph (a)(5) at FAR 52.230-2, Cost Accounting Practices, shall identify the cost impact on each separate
Standards, and FAR 52.230-5, Cost Accounting CAS covered contract from the date of failure to comply
Standards—Educational Institution; or by subparagraphuntil the noncompliance is corrected.

(a)(4) at FAR 52.230-3, Disclosure and Consistency of Cost (c) If the submissions required by paragraphs (a) and (b)
Accounting Practices): of this clause are not submitted within the specified time, or

(i) Within 60 days (or such other date as may be any extension granted by the Contracting Officer, an
mutually agreed to) after the date of agreement with the ini-amount not to exceed 10 percent of each subsequent amount
tial finding of noncompliance, or determined payable related to the Contractor's CAS-covered

(ii) In the event of Contractor disagreement with prime contracts, up to the estimated general dollar magni-
the initial finding of noncompliance, within 60 days of the tude of the cost impact, may be withheld until such time as
date the Contractor is notified by the Contracting Officer of the required submission has been provided in the form and
the determination of noncompliance. manner specified by the Contracting Officer.

(b) After an ACO, or cognizant Federal agency official, (d) Agree to appropriate contract and subcontract amend-
determination of materiality, submit a cost impact proposal ments to reflect adjustments established in accordance with
in the form and manner specified by the Contracting Officer subparagraphs (a)(4) and (a)(5) of the clauses at FAR
within 60 days (or such other date as may be mutually52.230-2 and 52.230-5; or with subparagraphs (a)(3) or
agreed to) after the date of determination of the adequacya)(4) of the Disclosure and Consistency of Cost
and compliance of a change submitted pursuant to paraAccounting Practices clause at FAR 52.230-3.
graph (a) of this clause. The cost impact proposal shall be (e) For all subcontracts subject to the clauses at FAR
in sufficient detail to permit evaluation, determination, and 52.230-2, 52.230-3, or 52.230-5—
negotiation of the cost impact upon each separate CAS-cov- (1) So state in the body of the subcontract, in the let-
ered contract and subcontract. ter of award, or in both (self-deleting clauses shall not be

(1) Cost impact proposals submitted for changes in used); and
cost accounting practices required in accordance with sub- (2) Include the substance of this clause in all negoti-
paragraph (a)(3) and subdivision (a)(4)(i) of the clause atated subcontracts. In addition, within 30 days after award
FAR 52.230-2, Cost Accounting Standards; or subparagraphof the subcontract, submit the following information to the
(a)(3) and subdivisions (a)(4)(i) or (a)(4)(iv) of the clause at Contractor's cognizant contract administration office for
FAR 52.230-5, Cost Accounting Standards—Educational transmittal to the contract administrative office cognizant of
Institution; shall identify the applicable standard or cost the subcontractor's facility:

principle and all contracts and subcontracts containing the (i) Subcontractor's name and subcontract number.
clauses entitled Cost Accounting Standards or Cost (ii) Dollar amount and date of award.

Accounting Standards—Educational Institution, which (iif) Name of Contractor making the award.

have an award date before the effective date of that standard (iv) Any changes the subcontractor has made or
or cost principle. proposes to make to cost accounting practices that affect

(2) Cost impact proposals submitted for any change in prime contracts or subcontracts containing the clauses at
cost accounting practices proposed in accordance with subFAR 52.230-2, 52.230-3, or 52.230-5, unless these changes
divisions (a)(4)(ii) or (iii) of the clauses at FAR 52.230-2, have already been reported. If award of the subcontract
Cost Accounting Standards, and FAR 52.230-5, Costresults in making one or more CAS effective for the first
Accounting Standards—Educational Institution; or with time, this fact shall also be reported.
subparagraph (a)(3) of the clause at FAR 52.230-3, (f) Notify the Contracting Officer in writing of any
Disclosure and Consistency of Cost Accounting Practices;adjustments required to subcontracts under this contract and
shall identify all contracts and subcontracts containing the agree to an adjustment, based on them, to this contract price

52-192



PART 52—SOLICITATION PROVISIONS AND CONTRACT CLAUSES 52.230-6

or estimated cost and fee. This notice is due within 30 daysagreement on price, as shown on the subcontractor's signed
after proposed subcontract adjustments are received an€ertificate of Current Cost or Pricing Data, whichever is
shall include a proposal for adjusting the higher tier sub- earlier.
contract or the prime contract appropriately.

(g) For subcontracts containing the clauses at FAR
52.230-2 or 52.230-5, require the subcontractor to comply
with all Standards in effect on the date of award or of final 52.231 [Reserved]

(End of clause)

[The next page is 52-195.]
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