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15.000 FEDERAL ACQUISITION REGULATION
15.806-2  Prospective subcontractor cost or pricing data. 15.102 General.
15.806-3  Field pricing reports. Negotiation is a procedure that includes the receipt of
15.807  Prencgotiation objectives. proposals from offerors, permits bargaining, and usually
15.808  Price negotiation memorandum. affords offerors an opportunity to revise their offers before
15809 Forward pricing rates agreements. award of a contract. Bargaining—in the sense of discussion,
15.810°  Should-cost review. persuasion, alteration of initial assumptions and positions,
15.810-1  General. . - .
15.810-2  Program should-cost review. and glve—and—take—may apply to price, schedule, technical
15.810-3  Overhead should-cost review. requirements, type of contract, or other terms of a proposed
15.811 Estimating systems. contract.
15.812 Unit prices.
15.812-1 General. 15.103 Converting from sealed bidding to negotiation
15.812-2  Contract clause. procedures.
15.813 [Reserved] When the agency head has determined, in accordance
15.814 Unbalanced offers. with 14.404-1(e)(1), that an invitation for bids is to be can-
celled and that use of negotiation is appropriate to complete
Subpart 15.9—Profit the acquisition, the contracting officer may negotiate and
15.900 Scope of subpart. make award without issuing a new solicitation subject to the
15901 General. following conditions—
15902 Policy. (a) Prior notice of intention to negotiate and a reasonable
15903 Contracting officer responsibilities. opportunity to negotiate have been given by the contracting
15904 Solicitation provision and contract clause. officer to each responsible bidder that submitted a bid in
iz :Zgg | E?i:;i?lalfﬁzrf:aom response to the invitation for bids; ' '
15.905-2  Additional factors. (b) The negotiated price is the lowest negotiated price

Subpart 15.10—Preaward, Award, and Post-Award

15.1001
15.1002
15.1003
15.1004
15.1005
15.1006
15.1007
15.1008

15.000

Notifications, Protests, and Mistakes
Definition.
Applicability.
Notifications to unsuccessful offerors.
Notification to successful offeror.
Preaward debriefing of offerors.
Postaward debriefing of offerors.
Protests against award.
Discovery of mistakes.

Scope of part.

offered by any responsible bidder; and

(c) The negotiated price is lower than the lowest rejected
bid price of a responsible bidder that submitted a bid in
response to the invitation for bids. However, this paragraph
(c) does not apply if the invitation was canceled and all bids
were rejected for the reason stated in 14.404-1(c)(8).

15.104—15.105 [Reserved]

15.106 Contract clause.

(a) This section implements 10 U.S.C. 2313, 41 U.S.C.
254d, and OMB Circular No. A-133.

(b) The contracting officer shall, if contracting by nego-

This part prescribes policies and procedures governingtiation, insert the clause at 52.215-2, Audit and

contracting for supplies and services by negotiation.

Subpart 15.1—General Requirements for

15.100

This subpart covers general requirements regarding

Negotiation

Scope of subpart.

Records—Negotiation, in solicitations and contracts except
those—

(1) Not exceeding the simplified acquisition thresh-
old,;

(2) For commercial items exempted under 15.804-1;
or

(3) For utility services at rates not exceeding those

negotiated contracts. Detailed and specific requirementsestablished to apply uniformly to the general public, plus
appear throughout this regulation.

15.101

Definition.

any applicable reasonable connection charge.
(c) In facilities contracts, the contracting officer shall use
the clause with its Alternate I. In cost-reimbursement con-

“Negotiation” means contracting through the use of tracts with educational institutions and other nonprofit
either competitive or other-than-competitive proposals and organizations, the contracting officer shall use the clause
discussions. Any contract awarded without using sealed bid-with its Alternate Il. If the examination of records by the

ding procedures is a negotiated contract (see 14.101).
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PART 15—CONTRACTING BY NEGOTIATION 15.402

the contracting officer shall use the clause with its Alternate An RFP shall not be used for a solicitation for information
Il. or planning purposes. Solicitations involving cost compar-
isons between Government and contractor performance (see

Subparts 15.2 and 15.3—[Reserved] 7.302(b)) are not for information or planning purposes.
(e) A quotation received in response to an RFQ is not an
Subpart 15.4—Solicitation and Receipt of offer and cannot be accepted by the Government to create a
Proposals and Quotations binding contract. It is informational in character. An RFQ
may be used when the Government does not intend to award
15.400 Scope of subpart. a contract on the basis of the solicitation but wishes to
This subpart prescribes policies and procedures for— obtain price, delivery, or other market information for plan-
(a) Preparing and issuing requests for proposals (RFP’shing purposes (see 15.405).
and requests for quotations (RFQ’s); and (f) Oral solicitations are authorized for perishable subsis-
(b) Receiving proposals and quotations. tence. An oral solicitation may also be used when
processing a written solicitation would delay the acquisition
15.401 Applicability. of supplies or services to the detriment of the Government.
This subpart applies to solicitations issued when con- Use of an oral solicitation does not relieve the contracting
tracting by negotiation, except— officer from complying with other requirements of this reg-
(a) Acquisitions made under simplified acquisition pro- ulation. In addition to other applicable documentation
cedures; and requirements (see Subpart 4.8), documentation of oral solic-
(b) Two-step sealed bidding (see Subpart 14.5). itations shall include—
(1) A justification for use of an oral solicitation;
15.402 General. (2) Item description, quantity, and delivery schedule;
(a) Requests for proposals (RFP’s) or requests for quota- (3) Sources solicited, including the date, time, name
tions (RFQ’s) are used in negotiated acquisitions to of individual contacted, and prices quoted; and
communicate Government requirements to prospective con- (4) The solicitation number provided to the prospec-

tractors and to solicit proposals or quotations from them. tive contractors.
Except as permitted by paragraph (f) below, contracting (g) Unless prohibited by agency regulations, letter RFP's
officers shall issue written solicitations. Solicitations shall may be used for acquisitions conducted under 6.302,
contain the information necessary to enable prospectiveCircumstances permitting other than full and open competi-
contractors to prepare proposals or quotations properly.tion. When this technique is used, contracting officers must
Solicitation provisions and contract clauses may be incor-still comply with other portions of this regulation, such as
porated into solicitations and contracts by reference, whenSubparts 5.2, Synopses of Proposed Contract Actions, and
authorized by Subpart 52.1. 15.8, Price Negotiation. Letter RFP's should be as clear and
(b) Contracting officers shall furnish identical informa- concise as possible; exclude any unnecessary verbiage or
tion concerning a proposed acquisition to all prospective notices; and, as a minimum, contain the following:

contractors. Government personnel shall not provide the (1) RFP number and date.

advantage of advance knowledge concerning a future solic- (2) Name and address of contracting office.

itation to any prospective contractor (but see 5.404, 15.404, (3) Type of contract contemplated.

and 15.405). (4) Quantity, description, and required delivery for

(c) Except for solicitations for information or planning the item.
purposes (see paragraph (e) below and 15.405), contracting (5) Applicable certifications and representations.
officers shall solicit proposals or quotations only when there (6) Contract terms and conditions (reference to prior
is a definite intention to award a contract. Subpart 7.3 pro-contract or updates should be provided, as applicable).
vides additional instructions for solicitations involving cost (7) Offer due date.
comparisons between Government and contractor perfor- (8) Other relevant informatiom.g, incentives, varia-
mance. tions in delivery schedule, any peculiar or different
(d) A proposal received in response to an RFP is an offerrequirements, cost proposal support, and different data
that can be accepted by the Government to create a bindingequirements.
contract, either following negotiations or, when authorized (h) If, after considering any responses to a proper
by 15.610, without discussion. Contracting officers should notice of proposed sole source contract action (see
normally issue RFP’s when they consider it reasonable t05.207(e)(3)), the contracting officer determines that more
expect prospective contractors to respond with offers, eventhan one source can meet the Government’s needs, the con-
though they anticipate negotiations after receipt of offers. tracting officer shall solicit offers using competitive
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15.403 FEDERAL ACQUISITION REGULATION

procedures. The contracting officer shall proceed in accor- (iii) Request an expression of interest in the con-
dance with 5.203 for publicizing and response times. templated acquisition by a specified date.
(i) Unless prohibited or otherwise restricted by agency (3) In complex acquisitions, the presolicitation notice

procedures, contracting officers may authorize facsimile may also request information pertaining to management,
proposals (see 15.407(j)). In determining whether or not toengineering, and production capabilities. Detailed draw-
authorize facsimile proposals, the contracting officer shall ings, specifications, or plans will not normally be included

consider such factors as— with a presolicitation notice.
(1) Anticipated proposal size and volume; (4) The contracting officer shall furnish copies of the
(2) Urgency of the requirement; solicitation to—
(3) Frequency of price changes; (i) All those responding affirmatively to the preso-
(4) Availability, reliability, speed, and capacity of the licitation notice; and

receiving facsimile equipment; and (if) Other prospective contractors upon their

(5) Adequacy of administrative procedures and con- réquest _(but see Subpart 9.4, Debarment, Suspension, and
trols for receiving, identifying, recording, and safeguarding 'neligibility).

facsimile proposals, and ensuring their timely delivery to (c) Presolicitation conferences.(1) The presolicitation
the proposal opening location. conference may be used only when approved at a level

() If facsimile proposals are authorized, contracting higher than the contracting officer. It shall not be used as a

officers may, after the date set for receipt of proposal, Method for prequalification of offerors.

request offeror(s) to provide the complete, original signed (2) The contracting officer shall— ,
proposal (i) Advise all organizations responding to the

(k) In accordance with Subpart 4.5, contracting officers presolicitation notice of the details of any pending presolic-

may authorize use of electronic commerce for submission'@ton C%ri‘)f(gg;‘gﬁét the conference and arranae for techni
of offers. If electronic offers are authorized, the solicitation 9

shall specify the electronic commerce method(s) that offer- cal and I(?_gal pers_onnel to attend, as appropriate; and
ors may use (iii) Furnish copies of the solicitation to all

organizations attending the conference, unless they decline

15.403 Solicitation mailing lists. to participate in the acquisition.

Contracting offices shall establish, maintain, and use lists

. . . 15.405 licitati for inf ti lanni
of potential sources in accordance with 14.205. Solicitations for information or planning

purposes.

15.404 Presolicitation notices and conferences.

(a) General Presolicitation notices and conferences may
be used as preliminary steps in negotiated acquisitions in
order to—

(1) Develop or identify interested sources;
(2) Request preliminary information based on a gen-

15.405-1 General.

When information necessary for planning purposes can-
not be obtained from potential sources by more economical
and less formal means, the contracting officer may deter-
mine in writing that a solicitation for information or
planning purposes is justified. If this determination is

eral descriptioq of the sgpplies or sgrvicgs involved; . approved, in accordance with agency procedures, at a level
(3) Explain complicated specifications and require- pigher than that of the contracting officer, the contracting
ments to interested sources; and officer shall then issue the solicitation.

(4) Aid prospective contractors in later submitting
proposals without undue expenditure of effort, time, and 15 405-2 Solicitation provision.

money. The contracting officer shall insert on the face of each
(b) Presolicitation notices (1) When presolicitation  solicitation (other than those excluded by 15.401) issued for
notices are used, the contracting officer shall prepare andnformation or planning purposes the provision at 52.215-3,
issue the notice to potential sources and shall synopsize thgolicitation for Information or Planning Purposes.
notice in accordance with Subpart 5.2.
(2) Each presolicitation notice shall— 15.406 Preparing requests for proposals (RFP’s) and

(i) Define as explicitly as possible the information requests for quotations (RFQ’s).
to be furnished in the response;

(i) Indicate whether it is contemplated that the 15.406-1 Uniform contract format.
presolicitation notice will be followed by a conference and  (a) Contracting officers shall prepare solicitations and
a formal solicitation; and resulting contracts using the uniform contract format out-
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PART 15—CONTRACTING BY NEGOTIATION

15.406-2

lined in Table 15-1. The format facilitates preparation of the

Section Title

solicitation and contract, as well as reference to and use o
those documents by offerors and contractors. The uniform
contract format is optional for acquisitions outside the
United States, its possessions, its territories, and Puertc
Rico. It does not apply to the following:

(1) Basic agreements (see 16.702).

(2) Construction and architect-engineer contracts (see
Part 36).

(3) Shipbuilding (including design, construction, and
conversion), ship overhauls, and ship repairs.

(4) Subsistence.

(5) Contracts requiring special contract forms pre-
scribed elsewhere in this regulation that are inconsistent

Part Ill—List of Documents, Exhibits, and Other
Attachments

J List of attachments

Part IV—Representations and Instructions

K Representations, certifications, and other
statements of offerors or quoters

L Instructions, conditions, and notices to
offerors or quoters

M Evaluation factors for award

with the uniform contract format.

(6) Letter Request for Proposals (see 15.402).

15.406-2 Part —The Schedule.

(7) Contracts exempted by the agency head or a The contracting officer shall prepare the contract

designee.

(8) Contracts utilizing the simplified contract format

(see 15.416).

Schedule as follows:
(a) Section A, Solicitation/contract form(1) Prepare
RFP’s on Standard Form 33, Solicitation, Offer and Award

(b) Solicitations to which the uniform contract format (53.301-33), or Standard Form 1447, Solicitation/Contract
applies shall include Parts I, II, Ill, and IV (see 15.406-2 (53.301-1447), unless otherwise permitted by this regula-
through 15.406-5). Upon award, contracting officers shall tion. The first page of the SF 33 or SF 1447 is the first page

not physically include Part IV in the resulting contract, but ©f the solicitation. The first page of the SF 33 includes sec-
shall retain in their contract file Section K, Representations, ion A of the uniform contract format. When the SF 1447 is

certifications, and other statements of offerors, as Com_used as the solicitation document, ensure the information in

pleted by the contractor. Award by acceptance of a proposaIFnqueOr“t\é'j'?nnzléi?(%)g)f t?:;ds(?ﬁ)gl) of this subsection are
on the award portion of SF 33, SF 26, or SF 1447 incorpo- i

Secti K b f i th | (2) Prepare RFQ's on Standard Form 18, Request for
rates Section y reference in the resultant ContraCt‘Quotations (53.301-18). Agencies may overprint the SF 18

Contracts requiring a bilateral document shall incorporate provide for Section A of the uniform contract format.
Section K by reference in the signed contract. (3) When other than SF 33, SF 18, or SF 1447 is used,
include the following on the first page of the solicitation:

(i) Name, address, and location of issuing activity,
including room and building where proposals or quotations
must be submitted.

(i) Solicitation number.

(iii) Date of issuance.

TABLE 15-1—WNIFORM CONTRACT FORMAT

Section Title

Part —The Schedule

A Solicitation/contract form (iv) Closing date and time.

B Supplies or services and prices/costs (v) Number of pages.

C Description/specifications/work (vi) Requisition or other purchase authority.
statement (vii) Brief description of item or service.

D Packaging and marking (viii) Requirement for the offeror or quoter to pro-

E Inspection and acceptance vide its name and complete address, including street, city,

F Deliveries or performance county, state, and zip code.

G Contract administration data (b) Section B, Supplies or services and prices/costs

H Special contract requirements Include on the second page of the solicitation brief descrip-

tions of the supplies or servicesg, item number, national

stock number/part number if applicable, nouns, and quanti-
ties. (This includes incidental deliverables such as manuals
and reports.) The second page may be supplemented as nec-

Part [I—Contract Clauses

I Contract clauses
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15.406-3 FEDERAL ACQUISITION REGULATION

essary by Optional Form 336, Continuation Sheet (53.302- (b) Section L, Instructions, conditions, and notices to
336). offerors or quotersinsert in this section solicitation provi-

(c) Section C, Description/specifications/work statement sions and other information and instructions not required
Include any description or specifications needed in addition elsewhere to guide offerors or quoters in preparing propos-
to Section B (see Part 11). als or quotations. Any alteration pertaining to the

(d) Section D, Packaging and markin@rovide packag-  solicitation shall be included in this section as part of the
ing, packing, preservation, and marking requirements, if provision at 52.252-3, Alterations in Solicitation.
any. Prospective offerors or quoters may be instructed to submit

(e) Section E, Inspection and acceptancenclude technical proposals in severable parts to meet agency
inspection, acceptance, quality assurance, and reliabilityrequirements. The severable parts should provide for sepa-
requirements (see Part 46, Quality Assurance). ration of cost or pricing data, past performance data and,

(f) Section F, Deliveries or performanceSpecify the when needed, technical data. The instructions may specify
requirements for time, place, and method of delivery or per-further organization of proposal or quotation parts, such
formance (Subpart 11.4, Delivery or Performance as—

Schedules, and 47.301-1). (1) Administrative;
(g) Section G, Contract administration datmclude any (2) Management;

required accounting and appropriation data and any (3) Technical;

required contract administration information or instructions (4) Past performance; and

other than those on the solicitation form. (5) Cost or pricing data (see 15.804-6 and 15.804-8).
(h) Section H, Special contract requirementsiclude a (c) Section M, Evaluation factors for awandlentify all

clear statement of any special contract requirements that arsignificant factors, including cost or price, cost or price-
not included in Section I, Contract clauses, or in other sec-related factors, and non-cost or non-price-related factors,

tions of the uniform contract format. and any significant subfactors that will be considered in
awarding the contract (see 15.605(d) and (e) and the multi-
15.406-3 Part II—Contract clauses. ple award provision at 52.215-34) and state the relative

(a) Section I, Contract clausesThe contracting officer  importance the Government places on those evaluation fac-
shall include in this section the clauses required by law ortors and subfactors.
by this regulation and any additional clauses expected to be
included in any resulting contract, if these clauses are notl5.407 Solicitation provisions.
required in any other section of the uniform contract format.  (a) “Solicitations,” as used in this section, means
(b) When contracting by negotiation, the contracting requests for proposals (RFP’s) and requests for quotations
officer shall insert the clause at 52.215-33, Order of (RFQ's) other than those excluded by 15.401 and those for
Precedence, in solicitations and contracts to which the uni-information or planning purposes. See 15.405-2 for the
form contract format applies. solicitation provision used with solicitations for information
(c) Any alteration pertaining to the contract shall be or planning purposes.
included in this section as part of the clause at 52.252-4, (b) The contracting officer may, upon the approval of the
Alterations in Contract. See Part 52, Solicitation Provisions chief of the contracting office, insert the provision at

and Contract Clauses. 52.215-4, Notice of Possible Standardization, in solicita-
tions for supplies that subsequently might be standardized.
15.406-4 Part lll—List of documents, exhibits, and See 14.201-6(n) regarding use of the provision in invitations
other attachments. for bids.
Section J, List of attachment§he contracting officer (c) The contracting officer shall insert in solicitations the
shall list the title, date, and number of pages for eachprovisions at—
attached document, exhibit, and other attachment. (1) 52.215-5, Solicitation Definitions;
(2) 52.215-6, Type of Business Organization;
15.406-5 Part IV—Representations and instructions. (3) 52.215-7, Unnecessarily Elaborate Proposals or
The contracting officer shall prepare the representationsQuotations;
and instructions as follows: (4) 52.215-8, Amendments to Solicitations;
(a) Section K, Representations, certifications, and other (5) 52.215-9, Submission of Offers;
statements of offerors or quoterdnclude in this section (6) 52.215-10, Late Submissions, Modifications, and

those solicitation provisions that require representations,Withdrawals of Proposals, for solicitations issued in the
certifications, or the submission of other information by United States and Canada for submission of offers to a con-
offerors or quoters. tracting office in the United States or Canada;
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PART 15—CONTRACTING BY NEGOTIATION 15.409

(7) 52.215-11, Authorized Negotiators; (k) The contracting officer shall insert in RFP's for con-
(8) 52.215-12, Restriction on Disclosure and Use of struction the provision at 52.215-38, Preparation of
Data; and Offers—Construction.

(9) 52.215-36, Late Submissions, Modifications, and  (I) The provision at 52.214-34, Submission of Offers in
Withdrawals of Proposals (Overseas), for solicitations the English Language, is required in solicitations subject to
under which offers are to be submitted to a contractingthe Trade Agreements Act or the North American Free

office outside the United States or Canada. Trade Agreement Implementation Act (see 25.408(d)). It
(d) The contracting officer shall— may be included in other solicitations when the contracting
(1) Insertin RFP's for other than construction the pro- officer decides that it is necessary.
vision at 52.215-13, Preparation of Offers; (m) The provision at 52.214-35, Submission of Offers in
(2) Insert in RFP's the provision at 52.215-14, y.S. Currency, is required in solicitations subject to the
Explanation to Prospective Offerors; Trade Agreements Act or the North American Free Trade

to Submit Offer, except when using electronic data inter- incjyded in other solicitations when the contracting officer
change methods not requiring solicitation mailing lists; and gecides that it is necessary.

(4) Insert in RFP's the provision at 52.215-16,

Contract Award. _ _ ~ 15.408 Issuing solicitations.

_ (i) If the RFP is for construction, the contracting (a) The contracting officer shall issue unclassified solic-
officer shall use th'e prOV|§|on W|.th its Alternate I. If awards itations to potential sources in conformance with the policy
are to be made without discussions, also use Alternate . and procedures in Parts 5 and 6.

(if) If the contracu.ng ofﬁc_er mte;nds to evaluate . (b) Solicitations involving classified information shall be
offers and make award without discussions, use the bas"handled as prescribed by agency regulations.
provision with its Alternate 1.

(e)(2) The contracting officer shall insert the provision at
52.215-17, Telegraphic Proposals, in solicitations that
authorize telegraphic proposals or quotations.

(2) The contracting officer shall insert the basic pro-

(c) If the contracting office is located in the United States
and the security classification permits, any solicitation or
related correspondence sent to a foreign address shall be
sent by international air mail. Similarly, if the security clas-
vision with its Alternate | in solicitations that are for sification permits, contracting offices located outside the

perishable subsistence and when the contracting OfriCerUnlted States shall use international air mail in appropriate

considers that offerors will be unwilling to provide accep- cwcgmztancef. licitati b d f tiated
tance periods long enough to allow written confirmation. ( ) A master solicitation may be Used Tor negotate
(f) The contracting officer shall insert the provision at acquisitions, subject to the criteria and procedures in

52.215-19, Period for Acceptance of Offer, in RFP’s that are 14.203-3. . . .
not issued on SF 33 or SF 1447, except those— (e) To provide for ready identification and proper han-

(1) For construction work:or dling of proposals, Optional Form 17, Offer Label, may be

(2) In which the Government specifies a minimum furnished with each request for proposals. The form may be
acceptance period. obtained from the General Services Administration (see

(g9) The contracting officer shall insert the provision at 53.107).
52.215-20, Place of Performance, in solicitations except
those in which the place of performance is specified by the15-409 Pre-proposal conferences.
Government. (a) A pre-proposal conference may be held to brief

(h) The contracting officer shall insert the provision at prospective offerors after a solicitation has been issued but
52.215-34, Evaluation of Offers for Multiple Awards, in before offers are submitted. Generally, the Government uses
requests for proposals if the contracting officer determinesthese conferences in complex negotiated acquisitions to
that multiple awards might be made if doing so is econom-€xplain or clarify complicated specifications and require-
ically advantageous to the Government. ments.

(i) The contracting officer shall insert the provision at  (b) The contracting officer shall decide if a pre-proposal
52.215-35, Annual Representations and Certifications— conference is required and make the necessary arrange-
Negotiation, in requests for proposals if annual ments, including the following:
representations and certifications are utilized (see 14.213). (1) If notice was not in the solicitation, give all

(i) The contracting officer shall insert the provision at prospective offerors who received the solicitation adequate
52.215-18, Facsimile Proposals, in solicitations if facsimile notice of the time, place, nature, and scope of the confer-
proposals are authorized (see 15.402(i)). ence.
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15.410 FEDERAL ACQUISITION REGULATION

(2) If time allows, request prospective offerors to sub- and quotations shall be handled in accordance with agency
mit written questions in advance. Prepared answers can thenegulations. Also see OMB Circular No. A-76, the supple-

be delivered during the conference. mental Handbook, and Subpart 7.3, Contractor Versus
(3) Arrange for technical and legal personnel to attend Government Performance, for safeguarding cost-compari-
the conference, if appropriate. son information.

(c) The contracting officer or a designated representative
shall conduct the pre-proposal conference, furnish all15.412 Late proposals, modifications, and withdrawals
prospective offerors identical information concerning the  of proposals.
proposed acquisition, make a complete record of the con- (a) “Modification,” as used in this section, means a
ference, and promptly furnish a copy of that record to all modification of a proposal, including a final modification in
prospective offerors. Conferees shall be advised that—  response to the contracting officer’s request for “best and
(1) Remarks and explanations at the conference shalkina|” offers. The term does not include normal revisions of
not qualify the terms of the solicitation; and offers made during the conduct of negotiations by offerors
(2) Terms of the solicitation and specifications remain gglected for discussion.
unchanged unless the solicitation is amended in writing. (b) Offerors are responsible for submitting offers, and

S ) any modifications to them, so as to reach the Government
15.410 Amendment of solicitations before closing date.  ¢fice designated in the solicitation on time. If an emer-

(a) After issuance of a solicitation, but before the date setgenCy or unanticipated event interrupts normal Government

for receipt of proposals, it may be necessary to— processes so that proposals cannot be received at the office
(1) Make changes to the solicitation, including, but jegignated for receipt of proposals by the exact time speci-
r}ot limited Fo, significant changes in quantity, specifica- fied in the solicitation, and urgent Government
tions, or delivery schedules; - requirements preclude amendment of the solicitation clos-
(2) Correct defects or ambiguities; or ing date as usually prescribed by 15.410, the time specified
Stan d(:r) dig?pnggoth:r:é%?r:]geg?;? ;%r"(r:ﬁ;ifrt] /30%222232:]5' for receipt of proposals will be deemed to be extended to the
’ . same time of day specified in the solicitation on the first
of Contract (53.301-30), shall be used for amending a :
work day on which normal Government processes resume.

re%??ggl%ﬁ?:;?f (cl)qffli::e)r. shall determine if the closin If no time is specified in the solicitation, the time for receipt
9 9 4:30 p.m., local time, for the designated Government

date needs to be changed when amending a solicitation. Ioﬁice on the date that bronosals are due
the time available before closing is insufficient, prospective proposals a '
(c) Proposals, and modifications to them, that are

offerors or quoters shall be notified by electronic data inter- ‘ved in the desianated G t offi fter th ¢
change, facsimile transmission, telegram, or telephone of arf CEIVEC IN Ihe designated sovernment office after In€ exac

extension of the closing date. Telephonic, facsimile, and ime specified are “Iatef’ and shall be congldered only it—
telegraphic notices shall be confirmed in the written amend- (1) They are received before award IS _made; _and
ment to the solicitation. The contracting officer shall not (2) The circumstances meet the specific requirements
award a contract unless any amendments made to an RFPf the provision at 52.215-10, Late Submissions,

have been issued in sufficient time to be considered byMedifications, and Withdrawals of Proposals. _
prospective offerors. (d) When a late proposal or modification is received and

(c) Any information given to a prospective offeror or It iS clear from available information that it cannot be con-
quoter shall be furnished promptly to all other prospective Sidéred for award, the contracting officer shall promptly

offerors or quoters as a solicitation amendment if— notify the offeror that it was received late and will not be
(1) The information is necessary in submitting pro- considered. The notice need not be given when the proposed
posals or quotations; or contract is to be awarded within a few days and the notice
(2) The lack of such information would be prejudicial Prescribed in 15.1003(b)(1) would suffice.
to a prospective offeror or quoter. (e) When a late proposal or modification is transmitted to
a contracting office in the United States or Canada by regis-
15.411 Receipt of proposals and quotations. tered or certified mail or by U.S. Postal Service Express

(a) The procedures for receipt and handling of proposalsMail Next Day Service-Post Office to Addressee and is
and quotations should be similar to those prescribed inreceived before award, the offeror shall be promptly noti-
14.401. Proposals and quotations shall be marked with thdied substantially in accordance with the notice in 14.304-2,
date and time of receipt. appropriately modified to relate to proposals.

(b) After receipt, proposals and quotations shall be safe- (f) Late proposals and modifications that are not consid-
guarded from unauthorized disclosure. Classified proposalsered shall be held unopened, unless opened for
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PART 15—CONTRACTING BY NEGOTIATION 15.413-2

identification, until after award and then retained with other 15.413-2 Alternate II.

unsuccessful proposals. Agency regulations may provide that the following alter-
(9) The following shall, if available, be included in the nate procedures may be used instead of those specified in

contracting office files for each late proposal, quotation, or 15.413-1.

modification: (a) Proposals furnished to the Government are to be used
(1) The date of mailing, filing, or delivery. for evaluation purposes only. Disclosure outside the
(2) The date and hour of receipt. Government for evaluation is permitted only to the extent
(3) Whether or not considered for award. authorized by, and in accordance with the procedures in,

15.413-2(f).

(b) While the Government’s limited use of proposals

d does not require that the proposal bear a restrictive notice,
roposers should, if they desire to maximize protection of
heir trade secrets or confidential or privileged commercial
and financial information contained in them, apply the
restrictive notice prescribed in the provision at 52.215-12,
Restriction on Disclosure and Use of Data, to such informa-
tion (also see 15.407(c)(8)). In any event, information
contained in proposals will be protected to the extent per-
mitted by law, but the Government assumes no liability for
the use or disclosure of information (data) not made subject
to such notice in accordance with the provision at 52.215-
15.413-1 Alternate I. 12.

(a) After receipt of proposals, none of the information  (c) If proposals are received with more restrictive condi-
contained in them or concerning the number or identity of tions than those in the provision at 52.215-12, the
offerors shall be made available to the public or to anyonecontracting officer or coordinating officer shall inquire
in the Government except as otherwise authorized in accorwhether the submitter is willing to accept the conditions of
dance with 3.104 (for procedures regarding requests forthe provision at 52.215-12. If the submitter does not, the
information from Members of Congress, see 5.403). contracting officer or coordinating officer shall, after con-

(b) During the preaward or preacceptance period of asultation with counsel, either return the proposal or accept it
negotiated acquisition, only the contracting officer, the con- as marked. Contracting officers shall not exclude from con-
tracting officer’s superiors having contractual authority, and sideration any proposals merely because they contain an
others specifically authorized shall transmit technical or authorized or agreed to notice, nor shall they be prejudiced
other information and conduct discussions with prospective Py such notice.
contractors. Information shall not be furnished to a prospec-  (d) Release of proposal information (data) before deci-
tive contractor if, alone or together with other information, Sion as to the award of a contract, or the transfer of valuable

it may afford the prospective contractor an advantage over2nd sensitive information between competing offerors dur-
others (see 15.610, Written and oral discussion). However. N9 the competitive phase of the acquisition process, would

general information that is not prejudicial to others may be seriously disrupt th_e Gove_rnments deusmn-mak_mg
furnished upon request process and undermine the integrity of the competitive

(c) Prospective contractors and subcontractors may plac gcquisition process, thu_s_ advers_e_ly affecting  the
restrictions on the disclosure and use of data in proposaI:GOvermnem,S ab|I|ty_ to solicit competitive proposals and
: - award a contract which would best meet the Government’s
and qugtaﬂons (§ee 3.104 and the provision at 52'215,'12needs and serve the public interest. Therefore, to the extent
Rgstrlctlon on Disclosure and Use of Data). Co.ntractllng permitted by law, none of the information (data) contained
officers shall not exclude proposals from consideration ;, proposals (except as authorized in agency regulations) is
merely because they restrict disclosure and use of data, Nofy pe disclosed outside the Government before the
shall they be prejudiced by that restriction. The portions of Goyernment's decision as to the award of a contract. In the
the proposal that are so restricted (except for informationeyent an outside evaluation is to be obtained, it shall be only
that is also obtained from another source without restric-to the extent authorized by, and in accordance with the pro-
tion) shall be used only for evaluation and shall not be cedures of, 15.413-2(f).
disclosed outside the Government without permission of the  (e) In order to assure that solicited proposals (whether
prospective contractor (but see Subpart 24.2, Freedom obearing a restrictive notice or not) are properly handled,

Information Act). agency implementing regulations may require the following

(4) The envelope, wrapper, or other evidence of date
of submission.
(h) Upon withdrawal of an electronically transmitte
proposal, the data received shall not be viewed and shall b
purged from primary and backup data storage systems.

15.413 Disclosure and use of information before
award.
See 3.104 for statutory and regulatory requirements
related to the disclosure of contractor bid or proposal infor-
mation and source selection information.
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Government notice to be placed on the cover sheet upomining the eligibility of the information (data) in question
their receipt. (This notice is required for all unsolicited pro- as an exemption under the Act. (See also Subpart 24.2,
posals, see 15.508.) This is a Government notice for internaFreedom of Information Act.)

handling purposes and does not affect any obligations or

rights the Government may have with regard to the use orl5.414 Forms.

disclosure of any information (data) contained in the pro- (a) Standard Form 33 (SF 33), Solicitation, Offer and
posal or quotation. Award (see 53.301-33), shall be used in connection with the
solicitation and award of negotiated contracts. Award may
be made using the Award portion of SF 33, except as pro-
This proposal shall be used and disclosed for evaluation vided in paragraph (b) of this section.

purposes only, and a copy of this Government notice shall (b) Standard Form 26 (SF 26), Award/Contract (see
be applied to any reproduction or abstract thereof. Any 53.301-26), shall be used when entering into negotiated

authorized restrictive notices which the submitter places on contracts when the prospective contractor has amended its
this proposal shall also be strictly complied with. Disclosure

GOVERNMENT NOTICE FORHANDLING PROPOSALS

of this proposal outside the Government for evaluation pur- offer, unless— . . .
poses shall be made only to the extent authorized by, and in (1) The contract is for the construction, alteration, or
accordance with, the procedures in (cite agency regulations repair of buildings, bridges, roads, or other real property;
implementing 15.413-2(f)). (2) The acquisition is one for which the FAR pre-
scribes special contract forms; or
If agency implementing regulations do not authorize release (3) Use of a purchase order is appropriate.

of proposals outside the Government for evaluation pur- (c) Standard Form 1447 (SF 1447), Solicitation/Contract
poses, the last sentence of the foregoing Government noticésee 53.301-1447), shall be used in connection with negoti-
is to be deleted. ated acquisitions that use the simplified contract format and
may be used in lieu of the SF 26 or SF 33 for other acquisi-

(H If authorized in agency implementing regulations, . Award i I d i th 4 porti ¢
agencies may release proposals outside the Government fott?ns' ward Is generally made using the award portion o

evaluation, consistent with the following: the SF 1447 (see 53.215-1).
(1) Decisions to release proposals outside the

Government for evaluation purposes shall be made by thet>-415 Ec.onom.ic purchase q“a“““,es (supplies). .
agency head or designee. Contracting officers shall comply with the economic pur-

(2) Written agreement must be obtained from the chase quantity planning _require_ments for_supplies in
evaluator that the information (data) contained in the pro- Subpart 7.2. See 7.203 for instructions regarding use of the
posal will be used only for evaluation purposes and will not Provision at 52.207-4, Economic Purchase Quantity—
be further disclosed. Supplies, and 7.204 for guidance on handling responses to

(3) Any authorized restrictive legends placed on the that provision.
proposal by the prospective contractor or subcontractor or S
by the Government shall be applied to any reproduction or15-416 Simplified contract format.
abstracted information made by the evaluator. For firm-fixed-price or fixed-price with economic price

(4) Upon completing the evaluation, all copies of the adjustment acquisitions of supplies and services, the con-
proposal, as well as any abstracts thereof, shall be returne#facting officer may use the simplified contract format in
to the Government office which initially furnished them for lieu of the uniform contract format (see 14.201-1).
evaluation. L

(5) All determinations to release the proposal outside Subpart 15.5—Unsolicited Proposals
the Government take into consideration requirements for
avoiding organizational conflicts of interest and the com- 15.500 Scope of subpart.
petitive relationship, if any, between the prospective  This subpart prescribes policies and procedures for sub-
contractor or subcontractor and the prospective outsidemission, receipt, evaluation, and acceptance of unsolicited
evaluator. proposals. It does not govern the competitive selection of

(9) The submitter of any proposal shall be provided basic research proposals (see 6.102(d)(2)).
notice adequate to afford an opportunity to take appropriate
action before release of any information (data) contained15.501 Definitions.
therein pursuant to a request under the Freedom of “Advertising material,” as used in this subpart, means
Information Act (5 U.S.C. 552); and, time permitting, the material designed to acquaint the Government with a
submitter should be consulted to obtain assistance in deterprospective contractor’s present products or potential capa-
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PART 15—CONTRACTING BY NEGOTIATION 15.505

bilities, or to determine the Government's interest in buying  (d) Unsolicited proposals in response to a publicized

these products. general statement of agency needs are considered to be
“Commercial item offer” means an offer of a commercial independently originated.

item the vendor wishes to see introduced in the (e) Agencies that receive unique and innovative unso-

Government's supply system as an alternate or replacemenicited proposals not related to their missions may identify

for an existing supply item. for the offeror other agencies whose missions bear a rea-
“Contribution,” as used in this subpart, means a concept,sonable relationship to the proposal’s subject matter.

suggestion, or idea presented to the Government for its use

with no indication that the source intends to devote any fur-15504 Advance guidance.

ther effort to it on the Government's behalf. (a) Agencies shall encourage potential offerors to make
“Coordinating office,” as used in this subpart, means a preliminary contacts with appropriate agency personnel

point of contact established within the agency to coordinatepefore expending extensive effort on a detailed unsolicited

the receipt, evaluation, and disposition of unsolicited pro- proposal or submitting proprietary data to the Government.

posals. o These preliminary contacts should include—
Technical correspondence,” as used in this subpart, (1) Inquiries as to the general need for the type of
means written requests for information regarding gffort contemplated:; and
Government interest in research areas, submissions of (2) Contacts with agency technical personnel for the
research descriptions, preproposal explorations, and othefimited purpose of obtaining an understanding of the agency
written technical inquiries. _ _ mission and responsibilities relative to the type of effort
“Unsolicited proposal” means a written proposal that is contemplated

submitted to an agency on the initiative_ of the submitter for (b) Agencies shall make available to potential offerors of
the purpose of obtaining a contract with the GOVemmemunsolicited proposals at least the following free written

and which is not in response to a formal or informal request, o ation:

(other than an agency request constituting a publicized gen- (1) Definition (see 15.501), and content (see 15.505),
eral statement of needs). - .
of an unsolicited proposal acceptable for formal evaluation.

(2) Requirements concerning responsible prospective
contractors (see Subpart 9.1), and organizational conflicts
of interest (see Subpart 9.5).

(3) Role of technical correspondence before proposal
preparation.

(4) Agency contact points for information regarding
advertising, contributions, solicitation mailing lists, and
other types of transactions frequently mistaken for unso-

15.503 General. licited proposals.
(a) Unsolicited proposals are a valuable means for (5) Procedures for submission and evaluation of unso-

Government agencies to obtain innovative or unique meth-licitéd proposals.

15.502 Policy.

Agencies may accept unsolicited proposals in accor-
dance with 15.507. To award a contract based on an
unsolicited proposal without providing for full and open
competition requires that appropriate authority exists in
Subpart 6.3. In this connection, 6.302-1(a)(2)(i) provides
special authority for unsolicited research proposals.

ods or approaches to accomplishing their missions from (6) Informati_on sources on agency objectives and
sources outside the Government. areas of potential interest.

(b) Advertising material, commercial item offers, contri- (7) Instructions for identifying and marking propri-
butions, or technical correspondence as defined in 15.501€tary information so that restrictive legends conform to
are not unsolicited proposals. 15.509.

(c) A valid unsolicited proposal must— (c) Agency personnel shall conduct personal contacts

(1) Be innovative and unique; without making any agency commitments concerning the

(2) Be independently originated and developed by the acceptance of unsolicited proposals.
offeror;

(3) Be prepared without Government supervision; ~ 15.505  Content of unsolicited proposals.

(4) Include sufficient detail to permit a determination ~ Unsolicited proposals should contain the following
that Government support could be worthwhile and the pro-information to permit consideration in an objective and
posed work could benefit the agency’s research andtimely manner:
development or other mission responsibilities; and (a) Basic information including—

(5) Not be an advance proposal for a known agency (1) Offeror's name and address and type of organiza-
requirement that can be acquired by competitive methods. tion; e.g, profit, nonprofit, educational, small business;
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(2) Names and telephone numbers of technical and15.506-1 Receipt and initial review.
business personnel to be contacted for evaluation or negoti- (a) Before initiating a comprehensive evaluation, the

ation purposes; agency contact point shall determine if the unsolicited pro-
(3) Identity of proprietary data to be used only for posal—
evaluation purposes; (1) Contains sufficient technical and cost information;
(4) Names of other Federal, State, local agencies, or (2) Has been approved by a responsible official or
parties receiving the proposal or funding the proposedOther representative authorized to contractually obligate the
effort; offeror; and
(5) Date of submission; and (3) Complies with the marking requirements of
(6) Signature of a person authorized to represent and15'509'

(b) If the proposal meets these requirements, the contact
point shall promptly acknowledge and process the proposal.
If it does not, the contact point shall provide the offeror an
opportunity to submit the required data.

(c) Agencies are not required to perform comprehensive

biecti f the eff ivity. th hod of h evaluations of unsolicited proposals not related to their mis-
objectives of the effort or activity, the method of approach gjong it gych proposals are received, the agency contact

and extent of effort to be employed, the nature and extent Ofpoint shall promptly reply to the offeror, state how the

th.e anticipated results, and 'Fhe manner in which the Wprkagency interprets the proposal, and why it is not being eval-
will help to support accomplishment of the agency’s mis- | ated.

sion;
(3) Names and biographical information on the 15506-2 Evaluation.
offeror’s key personnel who would be involved, including (a) Comprehensive evaluations shall be coordinated by

contractually obligate the offeror.
(b) Technical information including—
(1) Concise title and abstract (approximately 200
words) of the proposed effort;
(2) A reasonably complete discussion stating the

alternates; and the agency contact point, who shall attach or imprint on
(4) Type of support needed from the ageney, each unsolicited proposal circulated for evaluation the leg-
facilities, equipment, materials, or personnel resources. end required by 15.509(d). When performing a
(c) Supporting information including— comprehensive evaluation of an unsolicited proposal, eval-
(1) Proposed price or total estimated cost for the effort uators shall consider the following factors, in addition to
in sufficient detail for meaningful evaluation; any others appropriate for the particular proposal:
(2) Period of time for which the proposal is valid (a (1) Unique and innovative methods, approaches or
six month minimum is suggested); concepts demonstrated by the proposal.
(3) Type of contract preferred; (2) Overall scientific, technical, or socioeconomic

merits of the proposal.

(3) Potential contribution of the effort to the agency’s
specific mission.

(4) The offeror’'s capabilities, related experience,
facilities, techniques, or unique combinations of these
which are integral factors for achieving the proposal objec-
tives.

(5) The qualifications, capabilities, and experience of

15.506 Agency procedures. N .
A . hall establish d includi the proposed principal investigator, team leader, or key per-
(a) Agencies sha es aplish proce ur_es, including a_ssur'sonnel who are critical in achieving the proposal objectives.
ance of accountability, for controlling the receipt,

. . k » i (b) The evaluators shall notify the coordinating office of
evaluation, and timely disposition of proposals consistent yqjr"conclusions and recommendations when the evalua-
with the requirements of this subpart. The procedures shalkjq, is completed.

include controls on the reproduction and disposition of pro-

posal material, particularly data identified by the offeror as 15507 Contracting methods.

SUbjeCt to dUp“CﬁtiOﬂ, use, or disclosure restrictions. (a) A favorable Comprehensi\/e evaluation of an unso-
(b) Agencies shall establish contact points (see 15.504)iicited proposal does not, in itself, justify awarding a

to coordinate the receipt and handling of unsolicited pro- contract without providing for full and open competition.

posals. Contact points outside agency contracting officesAgency contact points shall return an unsolicited proposal

shall coordinate with qualified contracting personnel. to the offeror, citing reasons, when its substance—

(4) Proposed duration of effort;

(5) Brief description of the organization, previous
experience in the field, and facilities to be used; and

(6) Required statements, if applicable, about organi-
zational conflicts of interest, security clearances, and
environmental impacts.
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15.509

(1) Is available to the Government without restriction
from another source;

(2) Closely resembles a pending competitive acquisi-
tion requirement; or

(3) Does not demonstrate an innovative and unique
method, approach, or concept.

(b) The contracting officer may commence negotiations

only when—

(1) An unsolicited proposal has received a favorable
comprehensive evaluation;

USE AND DISCLOSURE OFDATA

The data in this proposal shall not be disclosed outside the
Government and shall not be duplicated, used, or disclosed
in whole or in part for any purpose other than to evaluate the
proposal; provided, that if a contract is awarded to this
offeror as a result of or in connection with the submission of
these data, the Government shall have the right to duplicate,
use, or disclose the data to the extent provided in the con-
tract. This restriction does not limit the Government’s right
to use information contained in the data if it is obtainable
from another source without restriction. The data subject to

(2) The unsolicited proposal is not of the character
described in 15.507(a);

(3) The agency technical office sponsoring the con-
tract supports its recommendation with facts and the following legend:
circumstances that preclude competition, including consid- ~ Use or disclosure of proposal data is subject to the
eration of the evaluation factors in 15.506-2(a), furnishes restriction on the title page of this Proposal.
the necessary funds, and provides the certification required (€) The coordinating office shall return to the offeror any
by 6.303-2(b); unsolicited proposal marked with a legend different from

(4) The contracting officer has complied with the syn- that provided in 15.509(a). The return letter will state that
opsis requirements of Subpart 5.2; and the proposal cannot be considered because it is impractica-
(5) The contracting officer has executed any justifica- Pl€ for the Government to comply with the legend and that
tion and obtained any approval or determination and th_e agency will consider the proposal if it is resubmitted
findings that is required by Subpart 6.3. (For unsolicited With the proper legend.
research proposals, see 6.302-1(a)(2)(i). A valid unsolicited (d) The coordinating Oﬁ'c? shall place a cover sheet on
proposal for other than research may be accepted only ithe proposal or clearly mark it as follows, unless the offeror

this restriction are contained in Sheets

(b) The offeror shall also mark each restricted sheet with

otherwise permissible under other provisions of Subpartdearly states in writing that no restrictions are imposed on
6.3.)

(c) If the unsolicited proposal is acceptable for award
without competition, the agency and offeror shall use the
proposal as the basis for negotiation.

15.508 Prohibitions.

(a) Government personnel shall not use any data, con-
cept, idea, or other part of an unsolicited proposal as the
basis, or part of the basis, for a solicitation or in negotiations
with any other firm unless the offeror is notified of and
agrees to the intended use. However, this prohibition does
not preclude using any data, concept, or idea available to the
Government from other sources without restriction.

(b) Government personnel shall not disclose restrictively
marked information (see 15.509 and 3.104) included in an
unsolicited proposal. The disclosure of such information
concerning trade secrets, processes, operations, style of
work, apparatus, and other matters, except as authorized by
law, may result in criminal penalties under 18 U.S.C. 1905.

the disclosure or use of the data contained in the proposal:

UNsoLICITED ProrPosALUSE oF DATA LIMITED

All Government personnel must exercise extreme care to
ensure that the information in this proposal is not disclosed
to an individual who has not been authorized access to such
data in accordance with 3.104, and is not duplicated, used,
or disclosed in whole or in part for any purpose other than
evaluation of the proposal, without the written permission
of the offeror. If a contract is awarded on the basis of this
proposal, the terms of the contract shall control disclosure
and use.

This notice does not limit the Government’s right to use
information contained in the proposal if it is obtainable
from another source without restriction.

This is a Government notice, and shall not by itself be con-
strued to impose any liability upon the Government or
Government personnel for disclosure or use of data con-
tained in this proposal.

(e) The above notice is used solely as a manner of han-
15.509 Limited use of data. dling unsolicited proposals that will be compatible with this
(@) An unsolicited proposal may include data that the subpart. However, the use of this notice shall not be used to
offeror does not want disclosed for any purpose other thanjustify the withholding of a record nor to improperly deny
evaluation. If the offeror wishes to restrict the proposal, the the public access to a record where an obligation is imposed
titte page must be marked with the following legend: on an agency by the Freedom of Information Act, 5 U.S.C.
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552, as amended. A prospective offeror should identify tradeas initiated by the offeror. Unlike discussion (see definition
secrets, commercial or financial information, and privileged below), clarification does not give the offeror an opportu-
or confidential information to the Government (see nity to revise or modify its proposal, except to the extent

15.509(a)). that correction of apparent clerical mistakes results in a revi-
() When an agency receives an unsolicited proposalsion.
without any restrictive legend from an educational or non-  “Deficiency,” as used in this subpart, means any part of

profit organization or institution, and an evaluation outside a proposal that fails to satisfy the Government’s require-
the Government is necessary, the coordinating office ments.

shall— “Discussion,” as used in this subpart, means any oral or
(1) Attach a cover sheet clearly marked with the leg- written communication between the Government and an
end in 15.509(d); offeror, (other than communications conducted for the pur-
(2) Change the beginning of this legend to read “All pose of minor clarification) whether or not initiated by the
Government and non-Government personnel....."; Government, that—
(3) Delete the words *is not disclosed outside the () |nyolves information essential for determining the
Government and”; and acceptability of a proposal; or

_(4) Require any non-government evaluator to give @ () provides the offeror an opportunity to revise or mod-
written agreement stating that data in the proposal will not ify its proposal.

be disclosed to others outside the Government.. “Source reduction,” as used in this subpart, means any
(g) If the proposal is received with the restrictive legend practice which—

(15'5,()9(,61))’ t:e”rgodlftl)eq co&/(;\r Sheﬁt sk;fall alsbo ]E)e useld and (a) Reduces the amount of any hazardous substance, pol-
permission shail be o t{:une romF € ofleror betore releasq iant, or contaminant entering any waste stream or
of the proposal for outside evaluation.

(h) When an agency receives an unsolicited proposal

with or without a restrictive legend from other than an edu- (b) Reduces the hazards to public health and the envi-

cational or nonprofit organization or institution, and . .
. . ronment associated with the release of such substances,
evaluation by Government personnel outside the agency or :
ollutants, or contaminants.

by experts outside of the Government is necessary, writtenp . ; .
y exp y “Source selection authority” means the Government offi-

permission must be obtained from the offeror before release . = ) S
of the proposal for evaluation. The coordinating office cial in charge of selecting the source. This title is most often

shall— used when the selection process is formal and the official is

(1) Clearly mark the cover sheet with the legend in someone other than the contracting officer.
15.509(d) or as modified in 15.509(f); and

(2) Obtain a written agreement from any non-
Government evaluator stating that data in the proposal will
not be disclosed to persons outside the Government.

otherwise released into the environment prior to recycling,
treatment, or disposal; and

15.602 Applicability.
(a) This subpart applies to negotiated contracting when
source selection is based on—
(1) Cost or price competition between proposals that

Subpart 15.6—Source Selection meet the Government’s minimum requirements stated in the
solicitation; or
15.600 Scope of subpart. (2) Competition involving an evaluation and compar-

This subpart prescribes policies and procedures for seleciSon of cost or price and other factors.
tion of a source or sources in competitive negotiated (D) This subpart does not apply to acquisitions using sim-
acquisitions. Formal source selection procedures, involvingPlified acquisition procedures.
boards, councils, or other groups for proposal evaluation,
are in 15.612. Alternative procedures that limit discussions 15.603  Purpose.
with offerors during the competition are discussed in  Source selection procedures are designed to—

15.613. (a) Maximize competition;
(b) Minimize the complexity of the solicitation, evalua-
15.601 Definitions. tion, and the selection decision;

“Clarification,” as used in this subpart, means communi-  (c) Ensure impartial and comprehensive evaluation of
cation with an offeror for the sole purpose of eliminating offerors’ proposals; and
minor irregularities, informalities, or apparent clerical mis- (d) Ensure selection of the source whose proposal has the
takes in the proposal. It is achieved by explanation orhighest degree of realism and whose performance is
substantiation, either in response to Government inquiry orexpected to best meet stated Government requirements.
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15.604 Responsibilities. 23), shall also be considered in every source selection, when
(a) Agency heads or their designees are responsible foappropriate.
source selection. (2) Any other relevant factors or subfactors, such as

(b) The cognizant technical official is responsible for the cost realism, may also be included.
technical and past performance requirements related to the (c) In awarding a cost-reimbursement contract, the cost
source selection process. proposal should not be controlling, since advance estimates
(c) The contracting officer is responsible for contractual of cost may not be valid indicators of final actual costs.
actions related to the source selection process, including—There is no requirement that cost-reimbursement contracts
(1) Issuing solicitations to which this subpart applies be awarded on the basis of lowest proposed cost, lowest

in accordance with Subpart 15.4 and this subpart; proposed fee, or the lowest total proposed cost plus fee. The
(2) Conducting or coordinating cost or price analyses award of cost-reimbursement contracts primarily on the
as prescribed in Subpart 15.8; basis of estimated costs may encourage the submission of

(3) Conducting or controlling all negotiations con- unrealistically low estimates and increase the likelihood of
cerning cost or price, technical requirements, pastcost overruns. The primary consideration should be which
performance, and other terms and conditions; and offeror can perform the contract in a manner most advanta-

(4) Selecting the source for contract award, unlessgeous to the Government, as determined by evaluation of
another official is designated as the source selectionproposals according to the established evaluation criteria.

authority. (d)(1) The solicitation should be structured to provide for
the selection of the source whose proposal offers the great-
15.605 Evaluation factors and subfactors. est value to the Government in terms of performance, risk

(a) The factors and subfactors that will be considered inmanagement, cost or price, and other factors. At a mini-
evaluating proposals shall be tailored to each acquisitionmum, the solicitation shall clearly state the significant
and shall include only those factors that will have an impact evaluation factors, such as cost or price, cost or price-related
on the source selection decision. factors, past performance and other non-cost or non-price-

(b)(1) The evaluation factors and subfactors that apply torelated factors, and any significant subfactors, that will be
an acquisition and the relative importance of those factorsconsidered in making the source selection, and their relative
and subfactors are within the broad discretion of agencyimportance (see 15.406-5(c)). The solicitation shall inform
acquisition officials except that— offerors of minimum requirements that apply to particular

(i) Price or cost to the Government shall be evaluation factors and significant subfactors. Further, the
included as an evaluation factor in every source selection. solicitation shall state whether all evaluation factors other
(i) Past performance shall be evaluated in all than cost or price, when combined, are—

competitively negotiated acquisitions expected to exceed (i) Significantly more important than cost or price;
$100,000 not later than January 1, 1999, unless the con- (ii) Approximately equal to cost or price; or
tracting officer documents in the contract file the reasons (iii) Significantly less important than cost or price.

why past performance should not be evaluated. Agencies (2) The solicitation may elaborate on the relative
may develop their own phase-in schedule for past perfor-importance of factors and subfactors at the discretion of the
mance evaluations which meets or exceeds the followingcontracting officer. Agencies may elect to assign numerical
milestones: All solicitations with an estimated value in weights to evaluation factors and employ those weights
excess of (A) $1,000,000 issued on or after July 1, 1995; (B)when evaluating proposals. Numerical weights need not be
$500,000 issued on or after July 1, 1997; and (C) $100,000disclosed in solicitations; however, nothing precludes an
issued on or after January 1, 1999. Past performance maggency from disclosing the weights on a case-by-case basis.
be evaluated in competitively negotiated acquisitions esti- The solicitation may state that award will be made to the
mated at $100,000 or less at the discretion of the contractingfferor that meets the solicitation's minimum criteria for
officer. acceptable award at the lowest cost or price.

(i) Quality shall be addressed in every source (e) In addition to other factors, offers will be evaluated
selection through inclusion in one or more of the non-coston the basis of advantages and disadvantages to the
evaluation factors or subfactors, such as past performanceiGovernment that might result from making more than one
technical excellence, management capability, personnelaward (see 15.407(h)). The contracting officer shall assume
gualifications, prior experience, and schedule compliance. for the purpose of making multiple awards that $500 would

(iv) Environmental objectives, such as promoting be the administrative cost to the Government for issuing and
waste reduction, source reduction, energy efficiency, andadministering each contract awarded under a solicitation.
maximum practicable recovered material content (see Parindividual awards shall be for the items or combination of

15-15



15.606 FEDERAL ACQUISITION REGULATION

items that result in the lowest aggregate cost to the (b) Except as indicated in paragraph (c) of this section,
Government, including the assumed administrative costs. mistakes not covered in paragraph (a) above are usually
resolved during discussion (see 15.610).
15.606 Changes in Government requirements. (c) When award without discussion is contemplated, the
(a) When, either before or after receipt of proposals, the contracting officer shall comply with the following proce-
Government changes, relaxes, increases, or otherwise modiure:
ifies its requirements, the contracting officer shall issue a (1) If a mistake in a proposal is suspected, the con-
written amendment to the solicitation. When time is of the tracting officer shall advise the offeror (pointing out the
essence, oral advice of changes may be given if the changesuspected mistake or otherwise identifying the area of the
involved are not complex and all firms to be notified (see proposal where the suspected mistake is) and request verifi-
paragraph (b) of this section) are notified as near to the sameation. If the offeror verifies its proposal, award may be
time as possible. The contracting officer shall make a recordmade.
of the oral advice and promptly confirm that advice in writ- (2) If an offeror alleges a mistake in its proposal, the
ing (see 15.410). contracting officer shall advise the offeror that it may with-
(b) In deciding which firms to notify of a change, the draw the proposal or seek correction in accordance with
contracting officer shall consider the stage in the acquisitionsubparagraph (c)(3) of this section.
cycle at which the change occurs and the magnitude of the (3) If an offeror requests permission to correct a mis-
change, as follows: take in its proposal, the agency head (or a designee not
(1) If proposals are not yet due, the amendment shallbelow the level of chief of the contracting office) may make
be sent to all firms that have received a solicitation. a written determination permitting the correctipmvided
(2) If the time for receipt of proposals has passed butthat—
proposals have not yet been evaluated, the amendment () Both the existence of the mistake and the pro-
should normally be sent only to the responding offerors.  posal actually intended are established by clear and
(3) If the competitive range (see 15.609(a)) has beenconvincing evidence from the solicitation and the proposal;
established, only those offerors within the competitive and

range shall be sent the amendment. (i) Legal review is obtained before making the
(4) If a change is so substantial that it warrants com- determination.
plete revision of a solicitation, the contracting officer shall (4) If the determination under subparagraph (c)(3) of

cancel the original solicitation and issue a new one, regard-this section cannot be made, and the contracting officer still
less of the stage of the acquisition. The new solicitation contemplates award without discussion, the offeror shall be
shall be issued to all firms originally solicited and to any given a final opportunity to withdraw or to verify its pro-
firms added to the original list. posal.

(c) If the proposal considered to be most advantageous to (5) Verification, withdrawal, or correction under sub-
the Government (as determined according to the establishegharagraphs (c)(1) through (4) of this section is not
evaluation criteria) involves a departure from the stated considered discussion within the meaning of 15.610. If,
requirements, the contracting officer shall provide all offer- however, correction of a mistake requires reference to doc-
ors an opportunity to submit new or amended proposals oruments, worksheets, or other data outside the solicitation
the basis of the revised requiremeptsyided that this can ~ and proposal in order to establish the existence of the mis-
be done without revealing to the other offerors the solution take, the proposal intended, or both, the mistake may be
proposed in the original departure or any other information corrected only through discussions under 15.610.
that is entitled to protection (see 15.407(c)(8) and (d) If a proposal received at the Government facility in

15.610(d)). electronic format is unreadable to the degree that confor-
mance to the essential requirements of the solicitation
15.607 Disclosure of mistakes before award. cannot be ascertained from the document, the contracting

(a) Contracting officers shall examine all proposals for officer immediately shall notify the offeror and provide the
minor informalities or irregularities and apparent clerical opportunity for the offeror to submit clear and convincing
mistakes (see 14.405 and 14.407). Communication withevidence—
offerors to resolve these matters is clarification, not discus- (1) Of the content of the proposal as originally sub-
sion within the meaning of 15.610. However, if the resulting mitted; and
communication prejudices the interest of other offerors, the (2) That the unreadable condition of the proposal was
contracting officer shall not make award without discus- caused by Government software or hardware error, mal-
sions with all offerors within the competitive range. function, or other Government mishandling.
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15.608 Proposal evaluation. (b) All proposals received in response to a solicitation
(a) Proposal evaluation is an assessment of both the promay be rejected if the agency head determines in writing
posal and the offeror's ability to successfully accomplish thethat—

prOSpeCtive contract. An agency shall evaluate Competitive (1) All otherwise acceptab|e proposa|s received are at
proposals solely on the factors specified in the solicitation. ynreasonable prices;
(1) Cost or price evaluatianThe contracting officer (2) The proposals were not independently arrived at in

shall use cost or price analysis (see Subpart 15.8) to evalu
ate the cost estimate or price, not only to determine whethe
it is reasonable, but also to determine the offeror’s under-
standing of the work and ability to perform the contract. The
contracting officer shall document the cost or price evalua-
tion. A-76 and Subpart 7.3 shows that performance by the

(2) Past performance evaluation(i) Past perfor- ~ GOvernment is more economical;
mance information is an indicator of an offeror's ability to (4) For o.ther reasons, cancellation is clearly in the
perform the contract. The comparative assessment of pasgovernment’s interest; or
performance information is separate from the responsibility (5) A violation or possible violation of section 27 of
determination required under 9.103. The number and severthe Office of Federal Procurement Policy Act, as amended
ity of an offeror's problems, the effectiveness of corrective (41 U.S.C. 423), has occurred (see 3.104).
actions taken, the offeror's overall work record, and the age (c) The requirements of 14.408-3, Prompt payment dis-
and relevance of past performance information should becounts, are applicable to negotiated acquisitions.
considered at the time it is used.

(if) Where past performance is to be evaluated, the 15 609 Competitive range.

solicitation shall afford offerors the opportunity to identify (a) The contracting officer shall determine which pro-
Federal, state and local government, and private contrac%osmS are in the competitive range for the purpose of

performed by the offerors that were similar in nature to the .,y \cting written or oral discussion (see 15.610(b)). The
pontract being levaluated, S0 that the Government may Ver'competitive range shall be determined on the basis of cost
ify the offerors' past performance on these contracts. In

addition, at the discretion of the contracting officer, the or price and other factors that were stated in the solicitation

offerors may provide information on problems encountered and shall mglude all proposals that have a r'easonable
on the identified contracts and the offerors' corrective chance of being selected for award. When there is doubt as

actions. Past performance information may also be to whether a proposal is in the competitive range, the pro-

obtained from other sources known to the Government. ThePosal should be included.

source and type of past performance information to be (b) If the contracting officer, after complying with

included in the evaluation is within the broad discretion of 15.610(b), determines that a proposal no longer has a rea-

agency acquisition officials and should be tailored to the cir- sonable chance of being selected for contract award, it may

cumstances of each acquisition. Evaluations of contractomo longer be considered for selection.

performance prepared in accordance with Subpart 42.15 are (c) The contracting officer shall notify in writing an

one source of performance information which may be used.unsuccessful offeror at the earliest practicable time that its

(i) Firms lacking relevant past performance his- proposal is no longer eligible for award (see 15.1003).

tory shall receive a neutral evaluation for past performance. (q) |f the contracting officer initially solicits unpriced

_ (3) Technical evaluationIf any technical evaluation  echnical proposals, they shall be evaluated to determine

is necessary beyond ensuring that the proposal meets th@ i, are acceptable to the Government or could, after dis-

minimum re_ql_nre_ments n th? soI|C|tat|on,_ the cognlz_ant cussion, be made acceptable. After necessary discussion of

technical official, in documenting the technical evaluation, : . . i

shall include— these technical proposals is completed, the contracting offi-
cer shall (1) solicit price proposals for all the acceptable

(i) The basis for evaluation; . .
(i)) An analysis of the technically acceptable and technical proposals which offer the greatest value to the

unacceptable proposals, including an assessment of eacfpovernment in terms of performance and other factors and

offeror’s ability to accomplish the technical requirements; (2) make award to the low responsible offeror, either with-
(i) A summary, matrix, or quantitative ranking of out or following discussion, as appropriate. Except in

each technical proposal in relation to the best rating possi-acquisition of architect-engineer services (see Subpart

ble; and 36.6), a competitive range determination must include cost
(iv) A summary of findings. or price proposals.

open competition, were collusive, or were submitted in bad
faith (see Subpart 3.3 for reports to be made to the
Department of Justice);

(3) A cost comparison as prescribed in OMB Circular
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15.610 Written or oral discussion. to which civil and criminal penalties and administrative
(a) The requirement in paragraph (b) of this section for remedies apply.
written or oral discussion need not be applied in acquisi- (1) Technical transfusion.€., Government disclosure
tions— of technical information pertaining to a proposal that results
(1) In which prices are fixed by law or regulation; in improvement of a competing proposal); or
(2) Of the set-aside portion of a partial set-aside; or (2) Auction techniques, such as—
(3) In which the solicitation notified all offerors that () Indicating to an offeror a cost or price that it
the Government intends to evaluate proposals and makenust meet to obtain further consideration;
award without discussion, unless the contracting officer (if) Advising an offeror of its price standing rela-

determines that discussions (other than communicationgive to another offeror (however, it is permissible to inform
conducted for the purpose of minor clarification) are con- an offeror that its cost or price is considered by the
sidered necessary (see 15.407(d)(4)). Once the Governmerovernment to be too high or unrealistic); and

states its intent to award without discussion, the rationale (iii) Otherwise furnishing information about other
for reversal of this decision shall be documented in the con-offerors’ prices.
tract file.

(b) Except as provided in paragraph (a) of this section, 15.611 Best and final offers.
the contracting officer shall conduct written or oral discus- (&) Upon completion of discussions, the contracting offi-
sions with all responsible offerors who submit proposals cer shall issue to all offerors still within the competitive
within the competitive range. The content and extent of therange a request for best and final offers. Oral requests for
discussions is a matter of the contracting officer's judgment,best and final offers shall be confirmed in writing.
based on the particular facts of each acquisition (but see (b) The request shall include—

paragraphs (c) and (d) of this section). (1) Notice that discussions are concluded;
(c) The contracting officer shall— (2) Notice that this is the opportunity to submit a best

(1) Control all discussions; and final offer;

(2) Advise the offeror of deficiencies in its proposal so (3) A common cutoff date and time that allows a rea-
that the offeror is given an opportunity to satisfy the sonable opportunity for submission of written best and final
Government’s requirements; offers; and

(3) Attempt to resolve any uncertainties concerning (4) Notice that if any modification is submitted, it
the technical proposal and other terms and conditions of thanust be received by the date and time specified and is sub-
proposal; ject to the Late Submissions, Modifications, and

(4) Resolve any suspected mistakes by calling them toWithdrawals of Proposals provision of the solicitation (see
the offeror’'s attention as specifically as possible without 15.412).
disclosing information concerning other offerors’ proposals  (c) After receipt of best and final offers, the contracting
or the evaluation process (see 15.607 and Part 24); officer should not reopen discussions unless it is clearly in
(5) Provide the offeror a reasonable opportunity to the Government'’s interest to do o, it is clear that infor-
submit any cost or price, technical, or other revisions to its mation available at that time is inadequate to reasonably
proposal that may result from the discussions; and justify contractor selection and award based on the best and
(6) Provide the offeror an opportunity to discuss past final offers received). If discussions are reopened, the con-
performance information obtained from references on tracting officer shall issue an additional request for best and
which the offeror had not had a previous opportunity to final offers to all offerors still within the competitive range.
comment. Names of individuals providing reference infor-  (d) Following evaluation of the best and final offers, the
mation about an offeror's past performance shall not becontracting officer (or other designated source selection
disclosed. authority) shall select that source whose best and final offer
(d) The contracting officer and other Government per- is most advantageous to the Government, considering only
sonnel involved shall not engage in technical levelireg, price and the other factors included in the solicitation (but
helping an offeror to bring its proposal up to the level of see 15.608(b)).
other proposals through successive rounds of discussion,
such as by pointing out weaknesses resulting from thel5.612 Formal source selection.
offeror's lack of diligence, competence, or inventiveness in  (a) General A source selection process is considered
preparing the proposal). “formal” when a specific evaluation group structure is
(e) The following conduct may constitute prohibited con- established to evaluate proposals and select the source for
duct under section 27 of the Office of Federal Procurementcontract award. This approach is generally used in high-dol-
Policy Act, as amended (41 U.S.C. 423), and Subpart 3.104ar-value acquisitions and may be used in other acquisitions
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as prescribed in agency regulations. The source selectior15.613 Alternative source selection procedures.
organization typically consists of an evaluation board, advi- (a) The National Aeronautics and Space Administration
sory council, and designated source selection authority at {NASA) and the Department of Defense (DOD) have devel-
management level above that of the contracting officer. oped, and use in appropriate situations, source selection
(b) Responsibilities. When using formal source selec- procedures that limit discussions with offerors during the

tion, the agency head or a designee shall ensure that—  competition, and that differ from other procedures pre-

(1) The official to be responsible for the source selec- scribed in Subpart 15.6. The procedures are the NASA
tion is formally designated as the source selection authority;Source Evaluation Board procedures and the DOD “Four-

(2) The source selection authority formally estab- Step” Source Selection Procedures. Detailed coverage of
lishes an evaluation group structure appropriate to thethese procedures is in the respective agency acquisition reg-
requirements of the particular solicitation; and ulations.

(3) Before conducting any presolicitation conferences ~ (P) Other agencies may use either the NASA or DOD
(see 15.404) or issuing the solicitation, the source selectiorProcedure as a model in developing their own procedures,

(c) Source Selection PlarAs a minimum, the plan shall needs.
include—

Subpart 15.7—Make-or-Buy Programs

(1) A description of the organization structure;

(2) Proposed presolicitation activities;

(3) Asummary of the acquisition strategy;

(4) A statement of the proposed evaluation factors and
any significant subfactors and their relative importance;

(5) A description of the evaluation process, methodol-
ogy, and technigues to be used; and

(6) A schedule of significant milestones.

(d) Source selection decision The source selection
authority shall use the factors established in the solicitation
(see 15.605) to make the source selection decision.

(1) The source selection authority shall consider any
rankings and ratings, and, if requested, any recommenda
tions prepared by evaluation and advisory groups.

15.700 Scope of subpart.

This subpart prescribes policies and procedures for
obtaining, evaluating, negotiating, and agreeing to prime
contractors’ proposed make-or-buy programs and for incor-
porating make-or-buy programs into contracts. Consent to
subcontracts and review of contractors’ purchasing systems
are separate actions covered in Part 44, Subcontracting
Policies and Procedures.

15.701 Definitions.

“Buy item” means an item or work effort to be produced
or performed by a subcontractor.

“Make item” means an item or work effort to be pro-

(.2) The. §upportmg documentat!on prepared for the duced or performed by the prime contractor or its affiliates,
selection decision shall show the relative differences amongsubsidiaries, or divisions.

proposals and their strengths, weaknesses, and risks in
terms of the evaluation factors. The supporting documenta-,ritten plan for a contract identifying—
tion shall include the basis and reasons for the decision. () Those major items to be produced or work efforts to
(e) Safeguarding informatian Consistent with Part 24 e erformed in the prime contractor’s facilities; and
and Subpart 3.104, agencies shall exercise particular care to (1) Those to be subcontracted.
protect source selection information.
(1) During the source selection process, disclosure of15 702 General.
proprietal’y or source selection information shall be gov- The prime contractor is responsib|e for managing con-
erned by 3.104-5 and applicable agency regulations. Aftertract performance, including planning, placing, and
the source selection, releasing authority shall be as preadministering subcontracts as necessary to ensure the low-
scribed in agency procedures. In all cases, agencyest overall cost and technical risk to the Government.
procedures should prescribe the releasing authority. Although the Government does not expect to participate in
(2) Government personnel shall not contact or visit a every management decision, it may reserve the right to
contractor regarding a proposal under source selection evalreview and agree on the contractor’s make-or-buy program
uation, without the prior approval of the source selection when necessary to ensure—

“Make-or-buy program” means that part of a contractor’s

authority (see 3.104 for additional restrictions). (a) Negotiation of reasonable contract prices,
(f) Notices and debriefings See 15.1003, 15.1004, (b) Satisfactory performance; or
15.1005, and 15.1006. (c) Implementation of socioeconomic policies.
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15.703 Acquisitions requiring make-or-buy programs. (2) Categorization of each major item or work effort
(a) Contracting officers shall require prospective con- as “must make,” “must buy,” or “can either make or buy.”
tractors to submit make-or-buy programs for all negotiated (3) For each item or work effort categorized as “can
acquisitions whose estimated value is $5 million or more, either make or buy,” a proposal either to “make” or to

except when the proposed contract— “buy.”

(1) Is for research or development and—if prototypes (4) Reasons for (i) categorizing items and work
or hardware are involved—no significant follow-on produc- efforts as “must make” or “must buy,” and (ii) proposing to
tion under the same contract is anticipated; “make” or to “buy” those categorized as “can either make or

(2) Qualifies for an exception from the requirement buy.” The reasons must include the consideration given to
to submit cost or pricing data under 15.804-1; or the evaluation factors described in the solicitation and be in

(3) Involves only work that the contracting officer sufficient detail to permit the contracting officer to evaluate
determines is not complex. the categorization or proposal.

(b) Contracting officers may require prospective contrac- (5) Designation of the plant or division proposed to
tors to submit make-or-buy programs for negotiated make each item or perform each work effort and a statement
acquisitions whose estimated value is under $5 million only as to whether the existing or proposed new facility is in or

if the contracting officer— near a labor surplus area.
(1) Determines that the information is necessary; and (6) ldentification of proposed subcontractors, if
(2) Documents the reasons in the contract file. known, and their location and size status (see also Subpart
19.7 for subcontracting plan requirements).
15.704 Items and work included. (7) Any recommendations to defer make-or-buy deci-

The information required from a prospective contractor sions when categorization of some items or work efforts is
in a make-or-buy program shall be confined to those majorimpracticable at the time of submission.
items or work efforts that would normally require company (8) Any other information the contracting officer
management review of the make-or-buy decision becausaequires in order to evaluate the program.
they are complex, costly, needed in large quantities, or
require additional facilities to produce. Raw materials, com- 15.706 Evaluation, negotiation, and agreement.
mercial items (see 2.101), and off-the-shelf items (see (a) Contracting officers shall evaluate and negotiate pro-
46.101) shall not be included, unless their potential impactposed make-or-buy programs as soon as practicable after
on contract cost or schedule is critical. As a rule, make-or-their receipt and before contract award. When the program
buy programs should not include items or work efforts is to be incorporated in the contract (see 15.707) and the
estimated to cost less than— design status of the product being acquired does not permit
(a) 1 percent of the total estimated contract price; or accurate precontract identification of major items or work
(b) Any minimum dollar amount set by the agency, efforts, the contracting officer shall notify the prospective

whichever is less. contractor in writing that these items or efforts, when iden-
tifiable, shall be added under the clause at 52.215-21,
15.705 Solicitation requirements. Changes or Additions to Make-or-Buy Program.

When prospective contractors are required to submit pro- (b) In preparing to evaluate and negotiate prospective
posed make-or-buy programs (see 15.703), the solicitationcontractors’ make-or-buy programs, the contracting officer

shall include— shall request the recommendations of appropriate person-
(a) A statement that the program and required supportingnel, including technical and program management
information must accompany the offer; personnel, and the activity small business specialist. The

(b) A description of factors to be used in evaluating the proposed program shall also be made available to the Small
proposed program, such as capability, capacity, availability Business Administration representative, if any, for review
of small, small disadvantaged, and women-owned smalland recommendation. The contracting officer shall request
business concerns for subcontracting, establishment of newhese recommendations early enough to consider them fully
facilities in or near labor surplus areas, delivery or perfor- before—

mance schedules, control of technical and schedule (1) Agreeing to a make-or-buy program; or
interfaces, proprietary processes, technical superiority or (2) Consenting to a change in a make-or-buy program
exclusiveness, and technical risks involved; and already incorporated in a contract.
(c) A requirement that the offeror’s program include or (c) The contractor has the basic responsibility for make-
be supported by the following information: or-buy decisions. Therefore, its recommendations should be
(1) A description of each major item or work effort accepted unless they are inconsistent with Government
(see 15.704). interests or policy.
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(d) Contracting officers shall give primary consideration (2) Other supplies and services if—

to the effect of the proposed make-or-buy program on price, (i) The contract is a cost-reimbursable contract, or
quality, delivery, and performance, including technical or a cost-sharing contract in which the contractor’s share of the
financial risk involved. The evaluation of “must make” and cost is less than 25 percent, and
“must buy” items should normally be confined to ensuring (ii) The contracting officer determines that techni-
that they are properly categorized. The effect of the follow- cal or cost risks justify Government review and approval of
ing factors on the Government’s interests shall also bechanges or additions to the make-or-buy program.
considered: (b) It may be necessary to incorporate some items of sig-

(1) Whether the contractor has justified performing nificant value in the make-or-buy program as “make” or,
work in plant that differs significantly from its normal oper- alternatively, as “buy” even though the opposite categoriza-
ations. tion would result in greater economy for the Government. If

(2) Whether the contractor’s recommended program this situation occurs in any fixed-price incentive or cost-
requires Government investment in new or other facilities in plus-incentive-fee contract, the contracting officer shall
order for the contractor to perform the work in plant. (This specify these items in the contract and state that they are
additional cost to the Government would not be reflected in subject to paragraph (d) of the clause at 52.215-21, Changes

the contract price.) or Additions to Make-or-Buy Program (see 15.708 below).
(3) The impact of the contractor’s projected plant If the contractor proposes to reverse the categorization of
work loading on indirect costs. such items during contract performance, the contract price

(4) The contractor’s consideration of the competence, shall be subject to equitable reduction.
ability, experience, and capacity available in other firms,
especially small business, small disadvantaged business, at5.708 Contract clause.
women-owned small business concerns. The contracting officer shall insert the clause at 52.215-
(5) The projected location of any required additional 21, Changes or Additions to Make-or-Buy Program, in
facilities in or near labor surplus areas. solicitations and contracts when it is contemplated that a
(6) The contractor's make-or-buy history regarding make-or-buy program will be incorporated in the contract.
the type of item concerned. If a less economical “make” or “buy” categorization is
(7) The scope and type of proposed subcontractsselected for one or more items of significant value, the con-
including the type and level of technical effort involved. tracting officer shall use the clause with—
(8) Other factors such as future requirements, engi- (@) Its Alternate I, if a fixed-price incentive contract is
neering, tooling, starting load costs, market conditions, contemplated; or
technical superiority, and the availability of personnel and  (b) Its Alternate Il, if a cost-plus-incentive-fee contract is

materials. contemplated.
(e) Contracting officers shall not normally agree to pro- _ o
posed “make items” when the products or services are (1) Subpart 15.8—Price Negotiation

not regularly manufactured or provided by the contractor

and are available—quality, quantity, delivery, and other 15.800 Scope of subpart.

essential factors considered—from another firm at equal or This subpart prescribes the cost and price negotiation
lower prices or when they are (2) regularly manufactured or policies and procedures applicable to initial and revised
provided by the contractor, but available—quality, quantity, pricing of—

delivery, and other essential factors considered—from (a) Negotiated prime contracts (including subcontract
another firm at lower prices. However, the contracting offi- pricing under them when required); and

cer may agree to these as “make items” if their (b) Contract modifications (including modifications to
categorization as “buy items” would increase the contracts awarded by sealed bidding).

Government’s overall cost for the contract or acquisition

program. 15.801 Definitions.
“Commercial item” is defined in 2.101.
15.707 Incorporating make-or-buy programs in “Cost analysis” means the review and evaluation of the
contracts. separate cost elements and proposed profit of—

(a) After agreement is reached, the contracting officer (a) An offeror's or contractor's cost or pricing data or
may incorporate the make-or-buy program in negotiated information other than cost or pricing data; and

contracts for— (b) The judgmental factors applied in projecting from the
(1) Major systems (see Part 34) or their subsystems ordata to the estimated costs in order to form an opinion on the
components, regardless of contract type; or degree to which the proposed costs represent what the cost

15-21



15.802 FEDERAL ACQUISITION REGULATION

of the contract should be, assuming reasonable economyvhen forward pricing rate agreement negotiations have not

and efficiency. been completed or when the contractor will not agree to a
“Cost or pricing data” means all facts that, as of the dateforward pricing rate agreement.

of price agreement or, if applicable, another date agreed “Information other than cost or pricing data” means any

upon between the parties that is as close as practicable to thgpe of information that is not required to be certified, in

date of agreement on price, prudent buyers and selleraccordance with 15.804-4, that is necessary to determine

would reasonably expect to affect price negotiations signif- price reasonableness or cost realism. For example, such

icantly. Cost or pricing data are data requiring certification information may include pricing, sales, or cost information,

in accordance with 15.804-4. Cost or pricing data are fac-and includes cost or pricing data for which certification is

tual, not judgmental, and are therefore verifiable. While determined inapplicable after submission.

they do not indicate the accuracy of the prospective con- “Price,” as used in this subpart, means cost plus any fee

tractor's judgment about estimated future costs oror profit applicable to the contract type.

projections, they do include the data forming the basis for “Price analysis” means the process of examining and

that judgment. Cost or pricing data are more than historicalevaluating a proposed price without evaluating its separate

accounting data; they are all the facts that can be reasonablgost elements and proposed profit.

expected to contribute to the soundness of estimates ofSubcontract,” as used in this subpart, includes a transfer of

future costs and to the validity of determinations of costs commercial items between divisions, subsidiaries, or affili-

already incurred. They also include such factors as— ates of a contractor or a subcontractor.
(a) Vendor quotations; “Technical analysis,” as used in this subpart, means the
(b) Nonrecurring costs; examination and evaluation by personnel having specialized
(c) Information on changes in production methods and in knowledge, skills, experience, or capability in engineering,
production or purchasing volume; science, or management of proposed quantities and kinds of
(d) Data supporting projections of business prospectsmaterials, labor, processes, special tooling, facilities, and
and objectives and related operations costs; associated factors set forth in a proposal in order to deter-
(e) Unit-cost trends such as those associated with labomine and report on the need for and reasonableness of the
efficiency; proposed resources assuming reasonable economy and effi-
(f) Make-or-buy decisions; ciency.

(g) Estimated resources to attain business goals; and
(h) Information on management decisions that could 15.802 Policy.
have a significant bearing on costs. Contracting officers shall—
“Cost realism” means the costs in an offeror's proposal (a) Purchase supplies and services from responsible
are— sources at fair and reasonable prices. In establishing the rea-
(a) Realistic for the work to be performed; sonableness of the offered prices, the contracting officer
(b) Reflect a clear understanding of the requirements;shall not obtain more information than is necessary. To the
and extent that the Truth in Negotiations Act, as implemented in
(c) Are consistent with the various elements of the 15.804-2 and 15.804-5 permits, the contracting officer shall
offeror's technical proposal. generally use the following order of preference in determin-
“Field pricing support” means a review and evaluation of ing the type of information required:
the contractor’s or subcontractor’s proposal by any or all (1) No further information from the offeror if the price
field pricing support personnel (see 15.805-5(a)(2)). is based on adequate price competition, except as provided
“Forward pricing rate agreement” means a written agree- by 15.804-5(b).
ment negotiated between a contractor and the Government (2) Information other than cost or pricing data:
to make certain rates available during a specified period for (i) Information related to prices(g, established
use in pricing contracts or modifications. Such rates repre-catalog or market prices), relying first on information avail-
sent reasonable projections of specific costs that are notble within the Government; second, on information
easily estimated for, identified with, or generated by a spe-obtained from sources other than the offeror; and, if neces-
cific contract, contract end item, or task. sary, on information obtained from the offeror.
These projections may include rates for labor, indirect costs, (i) Cost information, which does not meet the def-
material obsolescence and usage, spare parts provisioningnition of cost or pricing data at 15.801.
and material handling. (3) Cost or pricing data. The contracting officer
“Forward pricing rate recommendation” means a rate setshould use every means available to ascertain a fair and rea-
unilaterally by the administrative contracting officer for use sonable price prior to requesting cost or pricing data.
by the Government in negotiations or other contract actionsContracting officers shall not unnecessarily require the sub-
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mission of cost or pricing data, because it leads to increaseaontracting officer’'s objective is to negotiate a contract of a
proposal preparation costs, generally extends acquisitiontype and with a price providing the contractor the greatest
lead-time, and wastes both contractor and Governmentincentive for efficient and economical performance. The

resources. negotiation of a contract type and a price are related and
(b) Price each contract separately and independently  should be considered together with the issues of risk and
and not— uncertainty to the contractor and the Government.
(1) Use proposed price reductions under other con-Therefore, the contracting officer should not become preoc-
tracts as an evaluation factor, or cupied with any single element and should balance the
(2) Consider losses or profits realized or anticipated contract type, cost, and profit or fee negotiated to achieve a
under other contracts. total result and price fair and reasonable to both the

~(c) Notinclude in a contract price any amount for a Spec- Government and the contractor. If, however, the contractor
ified contingency to the extent that the contract provides for jnsists on a price or demands a profit or fee that the con-
a price adjustment based upon the occurrence of that conacting officer considers unreasonable and the contracting
tingency. officer has taken all authorized actions (including determin-
ing the feasibility of developing an alternative source)
15.803 General. without success, the contracting officer shall then refer the

(@) ,Since informa}tion from sources other than an .,niract action to higher authority. Disposition of the action
offeror’s or contractor’s records may significantly affect the by higher authority should be documented.

Government's negotiating position, Government personnel
shall not disclose to an offeror or contractor any conclu-
sions, recommendations, or portions of administrative
contracting officer or auditor reports regarding the offeror’s
or co_ntract.or’s proposa_l without the concurrence of the_ €ON-15.804-1 Prohibition on obtaining cost or pricing data.
tracting officer responsible for negotiation. This prohibition (a) Exceptions to cost or pricing data requiremente
does not preclude disclosing discrepancies or mistakes of

L L . contracting officer shall not, pursuant to 10 U.S.C. 2306a
fact (such as duplications, omissions, and errors in compu-

tation) contained in the cost or pricing data or information and 41 U.S.C. 254b, require submission of cost or pricing

other than cost o pricing data supporting the proposal. data (but may require information other than cost or pricing

(b) Before issuing a solicitation, the contracting officer data to support a determination of price reasonableness or

shall (when it is feasible to do so) develop an estimate of theCOSt realism)— : ' . .
(1) If the contracting officer determines that prices

proper price level or value of the supplies or services to be
purchased. Estimates can range from simple budgetary esti"Elgree<j upon are baseq on— " .
mates to complex estimates based on inspection of the (i) Adequate price competmon (sc_ee exception stan-
product itself and review of such items as drawings, speci-0a'ds at paragraph (b)(1) of this subsection; or _
fications, and prior data. (ii) Prices set by law or regulaﬂon (s_ee exception
(c) Price negotiation is intended to permit the contracting Standards at paragraph (b)(2) of this subsection).
officer and the offeror to agree on a fair and reasonable ~ (2) For acquisition of a commercial item (see excep-
price. Price negotiation does not require that agreement bdion standards at paragraph (b)(3) of this subsection).
reached on every element of cost. Reasonable compromises ~ (3) For exceptional cases where a waiver has been
may be necessary, and it may not be possible to negotiate granted (see exception standards at paragraph (b)(4) of this
price that is in accord with all the contributing specialists’ Subsection).
opinions or with the contracting officer’s prenegotiation (4) For modifications to contracts or subcontracts for
objective. The contracting officer is responsible for exercis- commercial items, if the basic contract or subcontract was
ing the requisite judgment and is solely responsible for theawarded without the submission of cost or pricing data
final pricing decision. The recommendations and counsel ofbecause the action was granted an exception from cost or
contributing specialists, including auditors, are advisory Pricing data requirements under paragraph (a)(1) or (a)(2)
only. However, the contracting officer should include com- Of this subsection and the modification does not change the
ments in the price negotiation memorandum when contract or subcontract to a contract or subcontract for the
significant audit or other specialist recommendations areacquisition of other than a commercial item (see exception
not adopted. standards at paragraph (b)(5) of this subsection).
(d) The contracting officer’s primary concern is the price  (b) Standards for exceptions from cost or pricing data
the Government actually pays; the contractor’s eventualrequirements—(1) Adequate price competitionA price is
cost and profit or fee should be a secondary concern. Thébased on adequate price competition if—

15.804 Cost or pricing data and information other
than cost or pricing data.
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(i) Two or more responsible offerors, competing previous production buys and the contracting officer deter-
independently, submit priced offers responsive to the mines such data are sufficient, when combined with updated

Government's expressed requirement and if— information, a waiver may be granted. If the head of the
(A) Award will be made to a responsible offeror contracting activity has waived the requirement for submis-
whose proposal offers either— sion of cost or pricing data, the contractor or higher-tier

(1) The greatest value (see 15.605(c)) to the subcontractor to whom the waiver relates shall be consid-
Government and price is a substantial factor in source selecered as having been required to make available cost or
tion; or pricing data. Consequently, award of any lower-tier sub-
(2) The lowest evaluated price; and contract expected to exceed the cost or pricing data
(B) There is no finding that the price of the oth- threshold requires the submission of cost or pricing data
erwise successful offeror is unreasonable. Any such findingunless an exception otherwise applies to the subcontract.
must be supported by a statement of the facts and approved (5) Modifications This exception applies when the
at a level above the contracting officer; original contract or subcontract was exempt from cost or
(i) There was a reasonable expectation, based onpricing data based on adequate price competition, price set
market research or other assessment, that two or mordy law or regulation, or was a contract or subcontract for the
responsible offerors, competing independently, would sub-acquisition of a commercial item (15.804-1(a)(1) or (a)(2)).
mit priced offers responsive to the solicitation's expressedFor modifications of contracts or subcontracts for commer-
requirement, even though only one offer is received from acial items, the exception at 15.804-1(a)(4) applies if the
responsible, responsive offeror and if— modification does not change the item from a commercial
(A) Based on the offer received, the contracting item to a noncommercial item. However, if the modifica-
officer can reasonably conclude that the offer was submittedtion to a contract or a subcontract changes the nature of the
with the expectation of competitior.g, circumstances  work under the contract or subcontract either by a change to
indicate that— the commercial item or by the addition of other noncom-
(1) The offeror believed that at least one mercial work, the contracting officer is not prohibited from
other offeror was capable of submitting a meaningful, obtaining cost or pricing data for the changed or added
responsive offer; and work.
(2) The offeror had no reason to believe that
other potential offerors did not intend to submit an offer; 15.804-2 Requiring cost or pricing data.
and (a)(1) Pursuant to 10 U.S.C. 2306a and 41 U.S.C. 254b,
(B) The determination that the proposed price is cost or pricing data shall be obtained only if the contracting
based on adequate price competition and is reasonable isfficer concludes that none of the exceptions in 15.804-1
approved at a level above the contracting officer; or applies. However, if the contracting officer has sufficient
(iii) Price analysis clearly demonstrates that the information available to determine price reasonableness,
proposed price is reasonable in comparison with current orthen a waiver under the exception at 15.804-1(b)(4) should
recent prices for the same or similar items purchased inbe considered. The threshold for obtaining cost or pricing
comparable quantities, under comparable terms and condidata is $500,000. This amount will be subject to adjust-
tions under contracts that resulted from adequate pricement, effective October 1, 1995, and every five years
competition. thereafter. Unless an exception applies, cost or pricing data
(2) Prices set by law or regulationPronouncements are required before accomplishing any of the following
in the form of periodic rulings, reviews, or similar actions of actions expected to exceed the threshold in effect on the
a governmental body, or embodied in the laws are sufficientdate of agreement on price, or the date of award, whichever

to set a price. is later; or, in the case of existing contracts, the threshold
(3) Commercial itemsAn acquisition for an item that  specified in the contract:
meets the commercial item definition in 2.101 is excepted (i) The award of any negotiated contract (except
from the requirement to obtain cost or pricing data. for undefinitized actions such as letter contracts).
(4) Exceptional cases The head of the contracting (i) The award of a subcontract at any tier, if the

activity may, without power of delegation, waive the contractor and each higher-tier subcontractor have been
requirement for submission of cost or pricing data. The required to furnish cost or pricing data (but see exceptional
authorization for the waiver and the reasons for granting itcases at 15.804-1(b)(4)).

shall be in writing. A waiver may be considered if another (iii) The modification of any sealed bid or negoti-
exception does not apply but the price can be determined tated contract (whether or not cost or pricing data were
be fair and reasonable without submission of cost or pricinginitially required) or subcontract covered by paragraph
data. For example, if cost or pricing data were furnished on(a)(1)(ii) of this subsection. Price adjustment amounts shall
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consider both increases and decreases. (For example, a  CeRTIFICATE oF CURRENT COST ORPRICING DATA

$150,000 modification resulting from a reduction of

$350,000 and, an increase of $20_0’000 I.S a pricing adJUSt- belief, the cost or pricing data (as defined in section 15.801 of

ment exceeding $500,000.) This requ"‘_ement does not the Federal Acquisition Regulation (FAR) and required under

apply when unrelated and separately priced changes for FAR subsection 15.804-2) submitted, either actually or by

which cost or pricing data would not otherwise be required  specific identification in writing, to the contracting officer or

are included for administrative convenience in the same to the contracting officer’s representative in support of

modification. * are accurate, complete, and current as of
(2) Unless prohibited because an exception at 15.804- *rt*; This szﬁca“on mdudtes th;fCOSt 03 pricing

. . L ata supporting any advance agreements and forward pricing

1(a)(l) or (a)(2) applies, t.he head of the gontractlng aCtI\{Ity, rate agreements between the offeror and the Government that

Wlt.hout power pf deleganon,. may authorize thg contrqctlng are part of the proposal.

officer to obtain cost or pricing data for pricing actions

below the pertinent threshold in paragraph (a)(1) of this

This is to certify that, to the best of my knowledge and

subsection provided the action exceeds the simplified acqui- Firm
sition threshold. The head of the contracting activity shall )
justify the requirement for cost or pricing data. The docu- Signature
mentation shall include a written finding that cost or pricing N

ame

data are necessary to determine whether the price is fair and
reasonable and the facts supporting that finding.

(b) When cost or pricing data are required, the contract- ~ Title
ing officer shall require the contractor or prospective
contractor to submit to the contracting officer (and to have  Date of execution***
any subcontractor or prospective subcontractor submit to
the prime contractor or appropriate subcontractor tier) the
following in support of any proposal:

* |dentify the proposal, quotation, request for price adjust-
ment, or other submission involved, giving the
o appropriate identifying numbee.q, RFP No. ).
(1) The C_O_St or pricing data. o ) **Insert the day, month, and year when price negotiations
(2) A certificate of current cost or pricing data, inthe \yere concluded and price agreement was reached or, if
format specified in 15.804-4, certifying that to the best of its applicable, another date agreed upon between the parties
knowledge and belief, the cost or pricing data were accu- that is as close as practicable to the date of agreement on
rate, complete, and current as of the date of agreement on price,
price or, if applicable, another date agreed upon between the* |nsert the day, month, and year of signing, which should
parties that is as close as practicable to the date of agree- be as close as practicable to the date when the price

ment on price. negotiations were concluded and the contract price was
(c) If cost or pricing data are requested and submitted by agreed to.
an offeror, but an exception is later found to apply, the data (End of certificate)

shall not be considered cost or pricing data as defined in
15.801 and shall not be certified in accordance with 15.804-
4,

(b) The certificate does not constitute a representation as
to the accuracy of the contractor’s judgment on the estimate
i i i of future costs or projections. It does apply to the data upon

(d) The rqulrements of this section also apply to con- which the judgment or estimate was based. This distinction
tracts entered into by the head of an agency on behalf of g)o\yeen fact and judgment should be clearly understood. If

foreign government. the contractor had information reasonably available at the
time of agreement showing that the negotiated price was not

15.804-3 [Reserved] based on accurate, complete, and current data, the contrac-
tor’s responsibility is not limited by any lack of personal

15.804-4 Certificate of Current Cost or Pricing Data. knowledge of the information on the part of its negotiators.

(a) When cost or pricing data are required, the contract-  (¢) The contracting officer and contractor are encour-
ing officer shall require the contractor to execute a aged to reach a prior agreement on criteria for establishing
Certificate of Current Cost or Pricing Data, shown follow- closing or cutoff dates when appropriate in order to mini-
ing this paragraph (a), and shall include the executedmize delays associated with proposal updates. Closing or
certificate in the contract file. cutoff dates should be included as part of the data submitted
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with the proposal and, before agreement on price, datanecessary to determine reasonableness of the price or cost
should be updated by the contractor to the latest closing orrealism. Unless an exception under 15.804-1(a)(1) applies,
cutoff dates for which the data are available. Use of cutoff the contracting officer shall obtain, at a minimum, appropri-
dates coinciding with reports is acceptable, as certain dataate information on the prices at which the same item or
may not be reasonably available before normal periodicsimilar items have previously been sold that is adequate for
closing datesd.g, actual indirect costs). Data within the evaluating the reasonableness of the price.
contractor's or a subcontractor's organization on matters sig- (3) The contractor’s format for submitting such infor-
nificant to contractor management and to the Governmentmation shall generally be used (see 15.804-5(c)(2)).
will be treated as reasonably available. What is significant (4) The contracting officer shall ensure that informa-
depends upon the circumstances of each acquisition. tion used to support price negotiations is sufficiently current
(d) Possession of a Certificate of Current Cost or Pricing g permit negotiation of a fair and reasonable price.
Data is not a substitute for examining and analyzing the Requests for updated offeror information should be limited
contractor’s proposal. to information that affects the adequacy of the proposal for
(e) If cost or pricing data are requested and submitted bynegotiations, such as changes in price lists. Such data shall
an offeror, but an exception is later found to apply, the data ot pe certified in accordance with 15.804-4.
shal_l _not_be considered cpst or pricing d_ata and shall not be (b) Adequate price competitiorWhen an acquisition is
certified in accordance with this subsection. _ _ based on adequate price competition, generally no addi-
(f) The exercise of an option at the price established iNtional information is necessary to determine the
the initial negotiation in which cost or pricing data were |oa50napleness of price. However, if it is determined that
used does not require recertification. o additional information is necessary to determine the reason-
(g) Contracting officers shall not require certification at ableness of the price, the contracting officer shall, to the

the t|mg pf agreement for data supplied in support of for- maximum extent practicable, obtain the additional informa-
ward pricing rate agreements (see 15.809) or other advanCﬁon from sources other than the offeror. In addition, the

agreements. When a_forward_prlcmg rate agreement or Othercontractlng officer may request information to determine

advance agreement is used in partial support of a later con; : )

. . - . the cost realism of competing offers or to evaluate compet-

tractual action that requires a certificate, the price proposal.

. ing approaches.
certificate shall cover—

(1) The data originally supplied to support the for- (c) Limitations relating FO commerual_ |t§_=m (1)
ward pricing rate agreement or other advance agreememRequests for sales data relating to commercial items shall be

and limited to data for the same or similar items during a rele-
vant time period.

(2) The contracting officer shall, to the maximum
extent practicable, limit the scope of the request for infor-
mation relating to commercial items to include only

information that is in the form regularly maintained by the
offeror in commercial operations.

(2) All data required to update the price proposal to
the time of agreement on contract price.

(h) Negotiated final pricing actions (such as termination
settlements and total final price agreements for fixed-price
incentive and redeterminable contracts) are contract modifi-
cations requiring cost or pricing data if—

(1) The total final price agreement for such settle- (3) Any information relating to commercial items
ments or agreements exceeds the pertinent threshold sé@Ptained pursuant to this paragraph (c) that is prohibited
forth at 15.804-2(a)(1); or from disclosure by 24.202(a) or exempt from disclosure

(2) The partial termination settlement plus the esti- under the Freedom of Information Act (5 U.S.C. 552(b))
mate to complete the continued portion of the contract (See 24.202(b)) shall not be disclosed by the Government.
exceeds the pertinent threshold set forth at 15.804-2(a)(1)

(see 49.105(c)(15)). 15.804-6 Instructions for submission of cost or pricing
data or information other than cost or pricing data.
15.804-5 Requiring information other than cost or (a) Taking into consideration the hierarchy at 15.802, the
pricing data. contracting officer shall specify in the solicitation (see

(a) General (1) If cost or pricing data are not required 15.804-8(h) and (i))—
because an exception applies, or an action is at or below the (1) Whether cost or pricing data are required;
cost or pricing data threshold, the contracting officer shall (2) That, in lieu of submitting cost or pricing data, the
perform a price analysis to determine the reasonableness dffferor may submit a request for exception from the require-
the price and any need for further negotiation. ment to submit cost or pricing data;
(2) The contracting officer shall require submission of (3) Whether information other than cost or pricing
information other than cost or pricing data only to the extent data is required, if cost or pricing data are not necessary;

15-26



PART 15—CONTRACTING BY NEGOTIATION 15.804-6

(4) The format (see paragraph (b) of this subsection) officer. Data supporting forward pricing rate agreements or
in which the cost or pricing data or information other than final indirect cost proposals shall be submitted in a format

cost or pricing data shall be submitted; and acceptable to the contracting officer.
(5) Necessary preaward access to offeror's records if (2) If information other than cost or pricing data is
not provided by the use of a standard form or clause. required to support price reasonableness or cost realism, the

(b)(1) Cost or pricing data shall be submitted on a SF contracting officer may require such information to be sub-
1411 unless required to be submitted on one of the terminamitted using a SF 1448. Requests for information should be
tion forms specified in Subpart 49.6. The SF 1411 shall nottailored so that only necessary data are requested. The
be used unless cost or pricing data are required to be subinformation is not considered cost or pricing data and shall
mitted. Contract pricing proposals submitted on a SF 1411not be certified in accordance with 15.804-4. Information
with supporting attachments shall be prepared in accor-submitted on a SF 1448 shall be prepared following the
dance with Table 15-2 or as specified by the contractinginstructions provided in Table 15-3.

TABLE 15-2—INSTRUCTIONS FOR SUBMISSION OF A CONTRACT PRICING ProrPosAL WHEN CosT OR PRICING DATA ARE REQUIRED

The SF 1411 provides a cover sheet for use by offerors to submit to the Government a pricing proposal of estimated and/or actual

costs only when cost or pricing data are required.

1. The pricing proposal shall be segregated by contract line item with sufficient detail to permit cost analysis. Attach cost-element
breakdowns, using the applicable formats prescribed in Item 8A, B, or C of this section, for each proposed line item. These break-
downs must conform to the instructions in the solicitation and any specific requirements established by the contracting officer.
Furnish supporting breakdowns for each cost element, consistent with the offeror's cost accounting system.

When more than one contract line item is proposed, summary total amounts covering all line items must be furnished for each cost
element. If agreement has been reached with Government representatives on use of forward pricing rates/factors, identify the
agreement, include a copy, and describe its nature. Depending on offeror’s system, breakdowns shall be provided for the follow-
ing basic elements of cost, as applicable:

Materials—Provide a consolidated priced summary of individual material quantities included in the various tasks, orders, or contract
line items being proposed and the basis for pricing (vendor quotes, invoice prices, etc.). Include raw materials, parts, components,
assemblies, and services to be produced or performed by others. For all items proposed, identify the item and show the source
quantity, and price.

Competitive Methods—For those acquisitiomsg( subcontracts, purchase orders, material orders, etc.) exceeding the pertinent
threshold set forth at 15.804-2(a)(1) priced on a competitive basis, also provide data showing degree of competition, and the basis
for establishing the source and reasonableness of price. For interorganizational transfers priced at other than cost of the compa
rable competitive commercial work of the division, subsidiary, or affiliate of the contractor, explain the pricing method (see
31.205-26(e)).

Prices Set by Law or Regulation or Commercial ltem Exception—When an exception from the requirement to submit cost or pric-
ing data is requested, whether the item was produced by others or by the offeror, provide justification for the exception.

Noncompetitive Methods—For those acquisitioagy( subcontracts, purchase orders, material orders, etc.) exceeding the pertinent
threshold set forth at 15.804-2(a)(1) priced on a noncompetitive basis, also provide data showing the basis for establishing source
and reasonableness of price. For standard commercial items fabricated by the offeror that are generally stocked in inventory, pro-
vide a separate cost breakdown if priced based on cost. For interorganizational transfers priced at cost, provide a separate
breakdown of cost by elements. As required by 15.806-2(a), provide a copy of cost or pricing data submitted by the prospective
source in support of each subcontract, or purchase order that is either: (i) $1,000,000 or more, or (ii) both more than the pertinent
threshold set forth in 15.804-2(a)(1)(iii) and (iv) and more than 10 percent of the prime contractor's proposed price. The con-
tracting officer may require submission of cost or pricing data in support of proposals in lower amounts. Submit the results of the
analysis of the prospective source's proposal as required by 15.806. When the submission of a prospective source's cost or pric
ing data is required as described above, it shall be included as part of the offeror’s initial pricing proposal.

Direct Labor—Provide a time-phasegld, monthly, quarterly, etc.) breakdown of labor hours, rates, and cost by appropriate cate-
gory, and furnish bases for estimates.

Indirect Costs—Indicate how offeror has computed and applied offeror’s indirect costs, including cost breakdowns, and showing
trends and budgetary data, to provide a basis for evaluating the reasonableness of proposed rates. Indicate the rates used and p
vide an appropriate explanation.

Other Costs—List all other costs not otherwise included in the categories describeceahosge€ial tooling, travel, computer and
consultant services, preservation, packaging and packing, spoilage and rework, and Federal excise tax on finished articles) anc
provide bases for pricing.

Royalties—If more than $250, provide the following information on a separate page for each separate royalty or license fee: name
and address of licensor; date of license agreement; patent numbers, patent application serial numbers, or other basis on which th
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royalty is payable; brief description (including any part or model numbers of each contract item or component on which the roy-
alty is payable); percentage or dollar rate of royalty per unit; unit price of contract item; number of units; and total dollar amount
of royalties. In addition, if specifically requested by the contracting officer, provide a copy of the current license agreement and
identification of applicable claims of specific patents. (See FAR 27.204 and 31.205-37.)

Facilities Capital Cost of Money—When the offeror elects to claim facilities capital cost of money as an allowable cost, the offeror
must submit Form CASB-CMF and show the calculation of the proposed amount (see FAR 31.205-10).

2. As part of the specific information required, the offeror must submit with offeror’s proposal, and clearly identify as such, cost or
pricing data (that is, data that are verifiable and factual and otherwise as defined at FAR 15.801). In addition, submit with offeror’s
proposal any information reasonably required to explain offeror’s estimating process, including—

a. The judgmental factors applied and the mathematical or other methods used in the estimate, including those used in projecting
from known data; and
b. The nature and amount of any contingencies included in the proposed price.

3. Whenever the offeror has incurred costs for work performed before submission of proposal, those costs must be identified in the
offeror's cost/price proposal.

4. There is a clear distinction between submitting cost or pricing data and merely making available books, records, and other doc-
uments without identification. The requirement for submission of cost or pricing data is met when all accurate cost or pricing data
reasonably available to the offeror have been submitted, either actually or by specific identification, to the contracting officer or
an authorized representative. As later information comes into the offeror's possession, it should be promptly submitted to the con-
tracting officer in a manner that clearly shows how the information relates to the offeror's price proposal. The requirement for
submission of cost or pricing data continues up to the time of agreement on price, or another date agreed upon between the par-
ties if applicable.

5. In submitting offeror’s proposal, offeror must include an index, appropriately referenced, of all the cost or pricing data and infor-
mation accompanying or identified in the proposal. In addition, any future additions and/or revisions, up to the date of agreement
on price, must be annotated on a supplemental index.

6. By submitting offeror’s proposal, the offeror, if selected for negotiation, grants the contracting officer or an authorized repre-
sentative the right to examine, at any time before award, those books, records, documents, and other types of factual information,
regardless of form or whether such supporting information is specifically referenced or included in the proposal as the basis for
pricing, that will permit an adequate evaluation of the proposed price.

7. As soon as practicable after final agreement on price, but before the award resulting from the proposal, the offeror shall, under
the conditions stated in FAR 15.804-4, submit a Certificate of Current Cost or Pricing Data.

8. Headings for Submission of Line Item Summaries:

A. New Contracts (including Letter contracts)

COST ELEMENTS PROPOSED CONTRACT ESTIMATE- PROPOSED CONTRACT ESTIMATE- REFERENCE
TOTAL COST UNIT COST
M @) (©) 4)

Under Column (1)—Enter appropriate cost elements.
Under Column (2)—Enter those necessary and reasonable costs that in offeror’s judgment will properly be incurred in effi-
cient contract performance. When any of the costs in this column have already been ieayrrattér a letter contract
or unpriced order), describe them on an attached supporting schedule. When preproduction or startup costs are significant,
or when specifically requested to do so by the contracting officer, provide a full identification and explanation of them.
Under Column (3)—Optional, unless required by the contracting officer.
Under Column (4)—Identify the attachment in which the information supporting the specific cost element may be found.
Attach separate pages as necessary.
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B. Change Orders, Modifications, and Claims

COST ELEMENTS | ESTIMATED COST OF | COST OF DELETED NET COST TO BE COST OF WORK NET COST OF REFERENCE
ALL WORK DELETED | WORK ALREADY DELETED ADDED CHANGE
PERFORMED
(€] @) 3 4 (5) (6) )

Under Column (1)—Enter appropriate cost elements.

Under Column (2)—Include the current estimates of what the cost would have been to complete the deleted work not yet per-
formed (not the original proposal estimates), and the cost of deleted work already performed.

Under Column (3)—Include the incurred cost of deleted work already performed, actually computed if possible, or estimated
in the contractor’s accounting records. Attach a detailed inventory of work, materials, parts, components, and hardware
already purchased, manufactured, or performed and deleted by the change, indicating the cost and proposed disposition of
each line item. Also, if offeror desires to retain these items or any portion of them, indicate the amount offered for them.

Under Column (4)—Enter the net cost to be deleted which is the estimated cost of all deleted work less the cost of deleted
work already performed. Column (2) less Column (3) = Column (4).

Under Column (5)—Enter the offeror's estimate for cost of work added by the change. When nonrecurring costs are signifi-
cant, or when specifically requested to do so by the contracting officer, provide a full identification and explanation of them.
When any of the costs in this column have already been incurred, describe them on an attached supporting schedule.

Under Column (6)—Enter the net cost of change which is the cost of work added, less the net cost to be deleted. When this
result is negative, place the amount in parentheses. Column (5) less Column (4) = Column (6).

Under Column (7)—Identify the attachment in which the information supporting the specific cost element may be found.

Attach separate pages as necessary.

C. Price Revision/Redetermination

CUTOFF DATE NUMBER OF UNITS NUMBER OF UNITS TO CONTRACT AMOUNT REDETERMINATION DIFFERENCE
COMPLETED BE COMPLETED PROPOSAL AMOUNT
€ 2 (©) 4 (5) (6)
COST ELEMENTS INCURRED INCURRED INCURRED TOTAL INCURRED | ESTIMATED COST ESTIMATED REFERENCE
COST— CosF— COST—WORK IN cosT TO COMPLETE TOTAL COST
PREPRODUCTION |  COMPLETED PROCESS
UNITS
o ®) 9 (10) (11) (12) (13) (14)

Under Column (1)—Enter the cut off date required by the contract, if applicable.

Under Column (2)—Enter the number of units completed during the period for which experienced costs of production are
being submitted.

Under Column (3)—Enter the number of units remaining to be completed under the contract.

Under Column (4)—Enter the cumulative contract amount.

Under Column (5)—Enter the offeror’s redetermination proposal amount.

Under Column (6)—Enter the difference between the contract amount and the redetermination proposal amount. When this
result is negative, place the amount in parentheses. Column (4) less Column (5) = Column (6).

Under Column (7)—Enter appropriate cost elements. When residual inventory exists, the final costs established under fixed-
price-incentive and fixed-price-redeterminable arrangements should be net of the fair market value of such inventory. In
support of subcontract costs, submit a listing of all subcontracts subject to repricing action, annotated as to their status.

Under Column (8)—Enter all costs incurred under the contract before starting production and other nonrecurring costs (usu-
ally referred to as startup costs) from offeror’s books and records as of the cutoff date. These include such costs as
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preproduction engineering, special plant rearrangement, training program, and any identifiable nonrecurring costs such as
initial rework, spoilage, pilot runs, etc. In the event the amounts are not segregated in or otherwise available from offeror’s
records, enter in this column offeror’s best estimates. Explain the basis for each estimate and how the costs are charged on
offeror’s accounting recordg.@, included in production costs as direct engineering labor, charged to manufacturing over-
head, etc.). Also show how the costs would be allocated to the units at their various stages of contract completion.

Under Columns (9) and (10)—Enter in Column (9) the production costs from offeror’s books and records (exclusive of pre-
production costs reported in Column (8)) of the units completed as of the cutoff date. Enter in Column (10) the costs of
work in process as determined from offeror’s records or inventories at the cutoff date. When the amounts for work in
process are not available in contractor’s records but reliable estimates for them can be made, enter the estimated amounts
in Column (10) and enter in Column (9) the differences between the total incurred costs (exclusive of preproduction costs)
as of the cutoff date and these estimates. Explain the basis for the estimates, including identification of any provision for
experienced or anticipated allowances, such as shrinkage, rework, design changes, etc. Furnish experienced unit or lot costs
(or labor hours) from inception of contract to the cutoff date, improvement curves, and any other available production cost
history pertaining to the item(s) to which offeror’s proposal relates.

Under Column (11)—Enter total incurred costs (Total of Columns (8), (9), and (10)).

Under Column (12)—Enter those necessary and reasonable costs that in contractor’s judgment will properly be incurred in
completing the remaining work to be performed under the contract with respect to the item(s) to which contractor’s pro-
posal relates.

Under Column (13)—Enter total estimated cost (Total of Columns (11) and (12)).

Under Column (14)—Ildentify the attachment in which the information supporting the specific cost element may be found.
Attach separate pages as necessary.

Table 15-3—Instructions for Submission of Information Other than Cost or Pricing Data

SF 1448 is a cover sheet for use by offerors to submit information to the Government when cost or pricing data are not required but the con-
tracting officer has requested information to help establish price reasonableness or cost realism. Such information is not considered cost or
pricing data, and shall not be certified in accordance with 15.804-4.

1. The information submitted shall be at the level of detail described in the solicitation or specified by the contracting officer. The
offeror's own format is acceptable unless the contracting officer determines that use of a specific format is essential.

A. If adequate price competition is expected, the information may include cost or technical information necessary to determine the
cost realism and adequacy of the offeror's propesal,information adequate to validate that the proposed costs are consistent with the
technical proposal, or cost breakdowns to help identify unrealistically priced proposals.

B. If the offer is expected to be at or below the cost or pricing data threshold, and adequate price competition is not expected, the
information may consist of data to permit the contracting officer and authorized representatives to determine price reas@ngbleness,
information to support an analysis of material costs (when sufficient information on labor and overhead rates is already available), or infor-
mation on prices and quantities at which the offeror has previously sold the same or similar items.

2. Any information submitted must support the price proposed. Include sufficient detail or cross references to clearly establish the rela-
tionship of the information provided to the price proposed. Support any information provided by explanations or supporting rationale as
needed to permit the contracting officer and authorized representatives to evaluate the documentation.

(c) Closing or cutoff dates should be included as part of officer shall again attempt to secure the data and/or elicit
the data submitted with the proposal (see 15.804-4(c)). corrective action. If the offeror persists in refusing to pro-

(d) The requirement for submission of cost or pricing vide the needed data or to take corrective action, the
data is met if all cost or pricing data reasonably available tocontracting officer shall withhold the award or price adjust-
the offeror are either submitted or specifically identified in ment and refer the contract action to higher authority,
writing by the time of agreement on price or another time including details of the attempts made to resolve the matter
agreed upon by the parties. However, there is a clear disand a statement of the practicability of obtaining the sup-
tinction between submitting cost or pricing data and merely plies or services from another source.
making available books, records, and other documents with-  (f) Preproduction and startup costs include costs such as
out identification. The latter does not constitute preproduction engineering, special tooling, special plant
“submission” of cost or pricing data. rearrangement, training programs, and such nonrecurring

(e) If cost or pricing data and information required to costs as initial rework, initial spoilage, and pilot runs. When
explain the estimating process are required and the offerothese costs may be a significant cost factor in an acquisition,
initially refuses to provide necessary data, or the contractingthe contracting officer shall require in the solicitation that
officer determines that the data provided is so deficient as tothe offeror provide (1) an estimate of total preproduction
preclude adequate analysis and evaluation, the contractingnd startup costs, (2) the extent to which these costs are
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included in the proposed price, and (3) the intent to absorb,action to bring the character of the data to the attention of
or plan for recovery of, any remaining costs. If a successfulthe contracting officer;
offeror has indicated an intent to absorb any portion of these (i) The contract was based on an agreement
costs, the contract shall expressly provide that such portionabout the total cost of the contract and there was no agree-
will not be charged to the Government in any future non- ment about the cost of each such item procured under such
competitive pricing action. contract; or

(9) The requirements for contractors to obtain cost or (iv) The prime contractor or subcontractor did not
pricing data from prospective subcontractors, to analyzesubmit a Certificate of Current Cost or Pricing Data relating
these data, and to submit the results of the analyses are préo the contract.

scribed in 15.806. (4) Subject to subparagraphs (b)(5) and (b)(6) of this
subsection, the contracting officer shall allow an offset for
15.804-7 Defective cost or pricing data. any understated cost or pricing data submitted in support of

(a) If, before agreement on price, the contracting officer Price negotiations, up to the amount of the Government's
learns that any cost or pricing data submitted are inaccurate¢laim for overstated pricing data arising out of the same
incomplete, or noncurrent, the contracting officer shall Pricing action (for example, the initial pricing of the same
immediately bring the matter to the attention of the prospec-contract or the pricing of the same change order).
tive contractor, whether the defective data increase or (5) An offset shall be allowed only in an amount sup-
decrease the contract price. The contracting officer shallPOrted by the facts and if the contractor (i) certifies to the
negotiate, using any new data submitted or making satisfaccontracting officer that, to the best of the contractor's
tory allowance for the incorrect data. The price negotiation knowledge and belief, the contractor is entitled to the offset

memorandum shall reflect the revised facts. in the amount requested, and (ii) proves that the cost or pric-
(b)(2) If, after award, cost or pricing data are found to be

ing data were available before the date of agreement on
inaccurate, incomplete, or noncurrent as of the date of finalP"'c€ but were not submitted. Such offsets need not be in the

agreement on price given on the contractor's or subcontracS2Me cost groupings.g, material, direct labor, or indirect

. e L costs).
tor's Certificate of Current Cost or Pricing Data, the .
) . ) . g bata, 1 (6) An offset shall not be allowed if—

Government is entitled to a price adjustment, including .

. o . . (i) The understated data was known by the con-
profit or fee, of any significant amount by which the price o

. . . ... _tractor to be understated when the Certificate of Current
was increased because of the defective data. This entitle- - .

. . N Cost or Pricing Data was signed, or

ment is ensured by including in the contract one of the

: : (i) The Government proves that the facts demon-
C'?“Ses presc_rlbed n 15'894'8 and set fo_rt_h at 52'21":"22’5trate that the price would not have increased in the amount
Price Reduction for Defective Cost or Pricing Data, and

. . . .~ to be offset even if the available data had been submitted
52.215-23, Price Reduction for Defective Cost or Pricing before the date of agreement on price

Data—Modifications. The clauses give the Government the (7)() In addition to the price adjustment amount, the

right tpaprice adjustment for defects in' cost or pricing dataGovernment is entitled to interest on any overpayments.
submitted by the contractor, a prospective subcontractor, Ofrha Government is also entitled to penalty amounts on cer-

an actual subcontractor. _ _tain of these overpayments. Overpayment occurs only
~ (2) Inarriving at a price adjustment, the contracting \yhen payment is made for supplies or services accepted by
officer shall consider— the Government. Overpayments would not result from

() The time by which the cost or pricing data amounts paid for contract financing as defined in 32.902.
became reasonably available to the contractor; and (i) In calculating the interest amount due, the con-

(i) The extent to which the Government relied tracting officer shall—

upon the defective data. (A) Determine the defective pricing amounts
(3) The clauses referred to in subparagraph (b)(1) ofthat have been overpaid to the contractor;

this subsection recognize that the Government's right to a (B) Consider the date of each overpayment (the

price adjustment is not affected by any of the following cir- date of overpayment for this interest calculation shall be—

cumstances: (1) The date payment was made for the
() The contractor or subcontractor was a sole related completed and accepted contract items, or

source supplier or otherwise was in a superior bargaining (2) For subcontract defective pricing, the

position; date payment was made to the prime contractor, based on
(i) The contracting officer should have known prime contract progress billings or deliveries, which

that the cost or pricing data in issue were defective evenincluded payments for a completed and accepted subcon-

though the contractor or subcontractor took no affirmative tract item); and
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(C) Apply the underpayment interest rate(s) in Cost or Pricing Data—Modifications, to reduce the prime

effect for each quarter from the time of overpayment to the contract price if it was significantly increased because a
time of repayment, utilizing rate(s) prescribed by the subcontractor submitted defective data. This right applies
Secretary of the Treasury under 26 U.S.C. 6621(a)(2). whether these data supported subcontract cost estimates or

(i) In arriving at the amount due for penalties on supported firm agreements between subcontractor and con-
contracts where the submission of defective cost or pricingtractor.
data was a knowing submission, the contracting officer shall  (f) If Government audit discloses defective subcontractor
obtain an amount equal to the amount of overpaymentcost or pricing data, the information necessary to support a
made. Before taking any contractual actions concerningreduction in prime contract and subcontract prices may be
penalties, the contracting officer shall obtain the advice of available only from the Government. To the extent neces-
counsel. sary to secure a prime contract price reduction, the

(iv) In the price reduction modification or contracting officer should make this information available
demand, the contracting officer shall separately include— to the prime contractor or appropriate subcontractors upon

(A) The repayment amount; request. If release of the information would compromise
(B) The penalty amount (if any); Government security or disclose trade secrets or confiden-
(C) The interest amount through a specified tial business information, the contracting officer shall
date; and release it only under conditions that will protect it from
(D) A statement that interest will continue to improper disclosure. Information made available under this
accrue until repayment is made. paragraph shall be limited to that used as the basis for the

(c) If, after award, the contracting officer learns or sus- prime contract price reduction. In order to afford an oppor-
pects that the data furnished were not accurate, completetunity for corrective action, the contracting officer should
and current, or were not adequately verified by the contrac-give the prime contractor reasonable advance notice before
tor as of the time of negotiation, the contracting officer shall determining to reduce the prime contract price.
request an audit to evaluate the accuracy, completeness, and (1) When a prime contractor includes defective sub-
currency of the data. Only if the audit reveals that the datacontract data in arriving at the price but later awards the
certified by the contractor were defective may the subcontract to a lower priced subcontractor (or does not
Government evaluate the profit-cost relationships. The con-subcontract for the work), any adjustment in the prime con-
tracting officer shall not reprice the contract solely becausetract price due to defective subcontract data is limited to the
the profit was greater than forecast or because some contindifference (plus applicable indirect cost and profit markups)
gency specified in the submission failed to materialize. between—

(d) For each advisory audit received based on a (i) The subcontract price used for pricing the prime
postaward review which indicates defective pricing, the contract; and
contracting officer shall make a determination as to whether (ii) Either the actual subcontract price or the actual
or not the data submitted were defective and relied upon.cost to the contractor, if not subcontracted, provided the
Before making such a determination, the contracting officer data on which the actual subcontract price is based are not
should give the contractor an opportunity to support the themselves defective.
accuracy, completeness, and currency of the data in ques- (2) Under cost-reimbursement contracts and under all
tion. The contracting officer shall prepare a memorandum fixed-price contracts except (i) firm-fixed-price contracts,
indicating (1) the contracting officer determination as to and (ii) contracts with economic price adjustment, payments
whether or not the submitted data were accurate, completeto subcontractors that are higher than they would be had
and current as of the certified date and whether or not thethere been no defective subcontractor cost or pricing data
Government relied on the data, and (2) the results of anyshall be the basis for disallowance or nonrecognition of
contractual action taken. The contracting officer shall sendcosts under the clauses prescribed in 15.804-8. The
one copy of this memorandum to the auditor and, if the con-Government has a continuing and direct financial interest in
tract has been assigned for administration, one copy to thesuch payments that is unaffected by the initial agreement on
administrative contracting officer (ACO). The contracting prime contract price.
officer shall notify the contractor by copy of this memoran-
dum, or otherwise, of the determination. 15.804-8 Contract clauses and solicitation provisions.

(e) If (1) both contractor and subcontractor submitted (a) Price reduction for defective cost or pricing data
and (2) the contractor certified, or should have certified, The contracting officer shall, when contracting by negotia-
cost or pricing data, the Government has the right, under thdion, insert the clause at 52.215-22, Price Reduction for
clauses at 52.215-22, Price Reduction for Defective Cost orDefective Cost or Pricing Data, in solicitations and con-
Pricing Data, and 52.215-23, Price Reduction for Defective tracts when it is contemplated that cost or pricing data will
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be required from the contractor or any subcontractor (seeauditor. Use the provision with Alternate 11l when submis-
15.804-2). sion via electronic media is required. Replace the basic
(b) Price reduction for defective cost or pricing data— provision with Alternate IV when a SF 1411 will not be
modifications The contracting officer shall, when required because an exception may apply, but information
contracting by negotiation, insert the clause at 52.215-23,other than cost or pricing data is required as described in
Price Reduction for Defective Cost or Pricing Data— 15.804-5.
Modifications, in solicitations and contracts when— (i) Requirements for cost or pricing data or information
(1) Itis contemplated that cost or pricing data will be other than cost or pricing data—modifications
required from the contractor or any subcontractor (seeConsidering the hierarchy at 15.802, the contracting officer

15.804-2) for the pricing of contract modifications, and may insert the clause at 52.215-42, Requirements for Cost
(2) The clause prescribed in paragraph (a) of this sub-or Pricing Data or Information Other Than Cost or Pricing
section has not been included. Data—Modifications, in solicitations and contracts if it is

(c) Subcontractor cost or pricing datalhe contracting reasonably certain that cost or pricing data or information
officer shall insert the clause at 52.215-24, Subcontractorother than cost or pricing data will be required for modifi-
Cost or Pricing Data, in solicitations and contracts when thecations.  This clause also provides instructions to
clause prescribed in paragraph (a) above is included. contractors on how to request an exception. Use the clause

(d) Subcontractor cost or pricing data—modifications with Alternate | to specify a format for cost or pricing data
The contracting officer shall insert the clause at 52.215-25,other than the format required by Table 15-2 of 15.804-6(b).
Subcontractor Cost or Pricing Data—Modifications, in Use the clause with Alternate Il if copies of the proposal are
solicitations and contracts when the clause prescribed into be sent to the administrative contracting officer and con-
paragraph (b) above is included. tract auditor. Use the clause with Alternate 11l if submission

(e) Termination of defined benefit pension plaite via electronic media is required. Replace the basic clause
contracting officer shall insert the clause at 52.215-27, with Alternate IV if a SF 1411 is not required because an
Termination of Defined Benefit Pension Plans, in solicita- exception may apply, but information other than cost or
tions and contracts for which it is anticipated that cost or pricing data is required as described in 15.804-5.
pricing data will be required or for which any preaward or
postaward cost determinations will be subject to Part 31. 15.805 Proposal analysis.

(f) Postretirement benefit fund§ he contracting officer
shall insert the clause at 52.215-39, Reversion or15.805-1 General.

Adjustment of Plans for Postretirement Benefits Other Than  (a) The contracting officer, exercising sole responsibility
Pensions (PRB), in solicitations and contracts for which it is for the final pricing decision, shall, as appropriate, coordi-
anticipated that cost or pricing data will be required or for nate a team of experts and request and evaluate the advice
which any preaward or postaward cost determinations will of specialists in such fields as contracting, finance, law, con-
be subject to Part 31. tract audit, packaging, quality control, engineering, traffic

(g) Notification of ownership change3.he contracting management, and contract pricing. The contracting officer
officer shall insert the clause at 52.215-40, Notification of should have appropriate specialists attend the negotiations
Ownership Changes, in solicitations and contracts for whichwhen complex problems involving significant matters will
it is contemplated that cost or pricing data will be required be addressed. The contracting officer may assign responsi-
or for which any preaward or postaward cost determinationbility to a negotiator or price analyst for—

will be subject to Subpart 31.2. (1) Determining the extent of specialists’ advice
(h) Requirements for cost or pricing data or information needed and evaluating that advice;

other than cost or pricing dataConsidering the hierarchy (2) Coordinating a team of experts;

at 15.802, the contracting officer may insert the provision at (3) Consolidating pricing data and developing a

52.215-41, Requirements for Cost or Pricing Data or prenegotiation objective (see 15.807); and

Information Other Than Cost or Pricing Data, in solicita- (4) Conducting negotiations.

tions if it is reasonably certain that cost or pricing data or  (b) When cost or pricing data are required, the contract-
information other than cost or pricing data will be required. ing officer shall make a cost analysis to evaluate the
This provision also provides instructions to offerors on how reasonableness of individual cost elements. In addition, the
to request an exception. Use the provision with Alternate | contracting officer should make a price analysis to ensure
to specify a format for cost or pricing data other than the that the overall price offered is fair and reasonable. When
format required by Table 15-2 of 15.804-6(b). Use the pro- cost or pricing data are not required, the contracting officer
vision with Alternate Il when copies of the proposal are to shall make a price analysis to ensure that the overall price
be sent to the administrative contracting officer and contractoffered is fair and reasonable.
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(c) The contracting officer shall require prospective con- Government-furnished materials, experienced trends of

tractors to perform— improvement in production efficiency, and when prior
(1) Price analysis for all significant proposed subcon- acquisitions occurred. Any comparison will not be valid
tracts and purchase orders; and unless the reasonableness of the prior price was established.

(2) Cost analysis when the prospective subcontractorThe comparison may not detect an unreasonable proposed
is required to submit cost or pricing data or the contractor isprice unless changes in the general level of business in the
unable to perform an adequate price analysis (see 15.8061dustry which may impact prices are taken into account.
(@)(2)). (c) Application of rough yardsticks (such as dollars per

(d) The Air Force Institute of Technology (AFIT) and the pound or per horsepower, or other units) to highlight signif-
Federal Acquisition Institute (FAI) jointly prepared a series icant inconsistencies that warrant additional pricing inquiry.
of five desk references to guide pricing and negotiation per-  (d) Comparison with competitive published price lists,
sonnel. The five desk references are: Price Analysis, Cospublished market prices of commodities, similar indexes,
Analysis, Quantitative Techniques for Contract Pricing, and discount or rebate arrangements.

Advanced Issues in Contract Pricing, and Federal Contract (€) Comparison of proposed prices with independent
Negotiation Techniques. The references provide detailedGovernment cost estimates (see 15.803(b)).

discussion and examples applying pricing policies to pric- () Comparison of proposed prices with prices for the
ing problems. They are to be used for instruction and Same or similar items obtained through market research.
professional guidance. However, they are not directive and

should be considered informational only. Copies of the 15.805-3 Cost analysis.

desk references are available on CD-ROM which also con- The contracting officer shall, as appropriate, use the
tains the FAR, the FTR, and various other regulations andt€chniques and procedures outlined in paragraphs (a)
training materials. The CD-ROM may be purchased by through (f) below to perform cost analysis: |
annual subscription (updated quarterly), or individually (@) Ver|f|cat|qn of cpst or pricing data and evaluation of
(reference “List ID GSAFF,” Stock No. 722-009-0000-2). Cost elements, including—

The individual CD-ROMSs or subscription to the CD-ROM (1) The necessity for and reasonableness of proposed
may be purchased from the costs, includ_ing .aIIowances for contingencies; _
‘ (2) Projection of the offeror’s cost trends, on the basis
Superintendent of Documents of current and historical cost or pricing data;

U.S. Government Printing Office
Telephone (202) 512-1800
Facsimile (202) 512-2550

(3) Atechnical appraisal of the estimated labor, mate-
rial, tooling, and facilities requirements and of the
reasonableness of scrap and spoilage factors; and

(4) The application of audited or negotiated indirect
cost rates (see Subpart 42.7), labor rates, and cost of money

Superintendent of Documents or other factors. .

PO. Box 371954 ’ (b) Evaluating the effect of the offeror’s current practices

Pittsburgh, PA 1 5’250_7954. on future costs. In conducting this evaluation, the contract-

ing officer shall ensure that the effects of inefficient or
Free Copies of the desk references are available on th@neconomic&u past practices are not projected into the

or by mail order from the—

World Wide Web, Internet address: future. In pricing production of recently developed, com-
http://www.gsa.gov/staff/v/training.htm. plex equipment, the contracting officer should make a trend
analysis of basic labor and materials even in periods of rel-
15.805-2 Price analysis. ative price stability.

The contracting officer is responsible for selecting and  (c) Comparison of costs proposed by the offeror for indi-
using whatever price analysis techniques will ensure a fairyidual cost elements with—

and reasonable price. One or more of the following tech- (1) Actual costs previously incurred by the same
nigues may be used to perform price analysis: offeror;

(a) Comparison of proposed prices received in response (2) Previous cost estimates from the offeror or from
to the solicitation. other offerors for the same or similar items;

(b) Comparison of prior proposed prices and contract (3) Other cost estimates received in response to the
prices with current proposed prices for the same or similarGovernment’s request;
end items. To provide a suitable basis for comparison, the (4) Independent Government cost estimates by tech-
contracting officer should consider differences in specifica- nical personnel; and
tions, quantities ordered, time for delivery, (5) Forecasts or planned expenditures.
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(d) Verification that the offeror’s cost submissions are in Officer or from the cognizant auditor, may be useful in
accordance with the contract cost principles and proceduresletermining the extent of any field pricing support that is
in Part 31 and, when applicable, the requirements and proneeded—

cedures in 48 CFR Chapter 99 (Appendix B, FAR loose-leaf (i) An engineering determination of the level of

edition), Cost Accounting Standards. effort required for research and development or study con-
(e) Review to determine whether any cost or pricing datatracts;

necessary to make the contractor’s proposal accurate, com- (i) Audited cost information from contract awards

plete, and current have not been either submitted orin process or recently negotiated contracts;

identified in writing by the contractor. If there are such data, (iii) Analyzed data on proposed subcontract items

the contracting officer shall attempt to obtain them and which constitute the major portion of the prime contract
negotiate, using them or making satisfactory allowance for price proposal;

the incomplete data. (iv) Prices of standard commercial items which
(f) Analysis of the results of any make-or-buy program constitute the major portion of the prime contract price pro-
reviews, in evaluating subcontract costs. posal;

(v) Special forward pricing formulae or rates pre-

15.805-4 Technical analysis. _ ~ scribed in an existing advance agreement or forecasted
When cost or pricing data are required, the contracting yyerhead rates:

officer should generally request a technical analysis of pro- (vi) Current labor rates, overhead rates, loading

posals, asking that requirements, logistics, or Othery yqrs per diem rates, and actual costs and labor hours for
appropriate qualified personnel review and assess, as a MiNSroduction lots. No single category of information is nec-
imum-— . . . essarily sufficient by itself; for example, information on the
(2) The quantities and kinds of mqterlal proposed, rates for labor and overhead would normally require data
(b) The n.efed for the number and kinds of labor hours andconcerning the base elements—Ilabor hours, material costs,
the labor mix; . . ] etc.—to which the rates apply. When available data are
(c) The special tooling and facilities proposed, considered for a reasonableness determination, the contract-

fac(t((j))rs'!'r;i(jreasonableness of proposed scrap and sp0|Iag|eng officer shall document the contract file to reflect the

(e) Any other data that may be pertinent to the cost orbaSIS of the detelrr.nmatmn. . .
price analysis (2) Field pricing reports are intended to give the con-
ysIS. tracting officer a detailed analysis of the proposal, for use in
contract negotiations. Field pricing support personnel

(a)(1) When cost or pricing data are required, contract-inC,IUde' but are not !imited to, administrative.contracting
ing officers shall request a field pricing report (which may officers, contragt auditors, price analysts, quality assurance
include an audit review by the cognizant contract audit PE'SOnnel, engineers, and small business and legal special-
activity) before negotiating any contract or modification Ists. . i i .
resulting from a proposal in excess of $500,000, except as (P) Contracting officers should not request field pricing
otherwise authorized under agency procedures, unles$UPPOrt for proposed contracts or modifications of an
information available to the contracting officer is consid- amount less than that specified in subparagraph (a)(1)
ered adequate to determine the reasonableness of th@POVe.An exception may be made when a reasonable pric-
proposed cost or price. The contracting officer should con-iNg result cannot be established, because of—
tact the cognizant audit office to determine the existence of (1) Lack of knowledge of the particular contractor;
audits addressing proposed indirect costs. In accordance  (2) Sensitive conditions; or
with 41 U.S.C. 254d and 10 U.S.C. 2313, the contracting (3) An inability to evaluate the price reasonableness
officer shall not request a preaward audit of such indirectthrough price analysis or cost analysis of existing data.
costs unless the information available from any existing  (¢)(1) When initiating field pricing support, the contract-
audit completed within the preceding 12 months is consid- ing officer shall do so by sending a request to the cognizant
ered inadequate for determining the reasonableness of th@dministrative contracting officer (ACO). If an audit is all
proposed indirect costs. Requests for field pricing supportthat is needed, the contracting officer may initiate an audit
should be tailored to ask for minimum essential information by sending the request directly to the cognizant audit office.
needed to ensure a fair and reasonable price. Information ofn both cases, the contracting officer shall, in the request—
the type described in subdivisions (a)(1)(i) through (i) Prescribe the extent of the support needed:;
(a)(2)(vi) of this subsection, which is often available to the (i) State the specific areas for which input is
contracting officer from the Administrative Contracting required;

15.805-5 Field pricing support.
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(iii) Include the information necessary to perform (3) An identification of the original proposal and of all
the review (such as the offeror’s proposal and the applicablesubsequent written formal and other identifiable submis-
portions of the solicitation, particularly those describing sions by which cost or pricing data were either submitted or

requirements and delivery schedules); and identified.

(iv) Assign a realistic deadline for receipt of the (4) A description of cost or pricing data coming to the
report. attention of the auditor that were not submitted but that may
(2) Assignment of unrealistically short deadlines may have a significant effect on the proposed cost or price.

reduce the quality of the audit and field pricing reports and (5) Alist of any cost or pricing data submitted that are
may make it impossible to establish the fairness and rea-not accurate, complete, and current and of any cost repre-
sonableness of the price. sentations that are unsupported. When the result of

(3) Agency field pricing procedures shall not preclude deficiencies is so great that the auditor cannot perform an
free and open communication among the contracting offi- audit or considers the proposal unacceptable as a basis for
cer, ACO, and auditor. negotiation, the contracting officer shall be orally notified

(4) When the contracting officer requires a field pric- so that prompt corrective action may be taken, as provided
ing review of requests for equitable adjustments, the by 15.805-5(d). The auditor will immediately confirm the
contracting officer should provide the information listed in notification in writing, explaining the deficiencies and the
43.204(b)(5). cost impact on the proposal.

(d) Only the auditor shall have general access to the (6) The originals of all technical analyses received by
offeror’s books and financial records. This limitation does the auditor and a quantification of the dollar effect of the
not preclude the contracting officer, the ACO, or their rep- technical analysis findings.
resentatives from requesting any data from or reviewing (7) If the auditor believes that the offeror’s estimating
offeror records necessary to the discharge of their responsimethods or accounting system are inadequate to support the
bilities. The duties of auditors and those of other specialistsproposal or to permit satisfactory administration of the con-
may require both to evaluate the same elements of estimatettact contemplated, a statement to that effect.
costs. They shall review the data jointly or concurrently (8) A statement of the extent to which the auditor has
when possible, the auditor rendering services within the discussed discrepancies or mistakes of fact in the proposal
audit area of responsibility and the other specialists render-with the offeror.
ing services within their own areas of responsibility. The  (f) The auditor shall not discuss auditor conclusions or
ACO or auditor, as appropriate, shall orally notify the con- recommendations on the offeror’'s estimated or projected
tracting officer immediately of data provided that is so costs with the offeror unless specifically requested to do so
deficient as to preclude review and any denial of access tdiy the contracting officer.
records or to cost or pricing data considered essential to the (g) If field pricing support was not requested, the auditor
performance of a satisfactory review. The oral notification shall send the completed audit report directly to the con-
shall be promptly confirmed in writing to the contracting tracting officer. If field pricing support was requested, the
officer describing the deficient or denied data or records, auditor shall send the completed audit report to the ACO for
with copies of the deficient data if requested by the con-forwarding, without change, with the field pricing report.
tracting officer, the need for the evidence, and the costsThe ACO shall consolidate the field pricing report inputs
unsupported as a result of the denial. The contracting offi-and send a field pricing report, accompanied by the original
cer shall review the written notification and shall take copy of the audit report, to the contracting officer by the
immediate action to obtain the data needed. If the offerorassigned date. The ACO shall send the auditor a copy of the
persists in refusing to provide the data, and the contractingdfield pricing report (without the audit report and technical
officer determines that the data is essential for a fair and reaanalysis). Audit and field pricing reports shall be made a
sonable price determination, then the contracting officer part of the official contract file.
shall proceed with the action outlined in 15.804-6(e). (h) If any information is disclosed after submission of a

(e) The auditor shall begin the audit as soon as possiblegroposal that may significantly affect the audit findings, the
after receiving the contracting officer’s request. The auditor contracting officer shall require the offeror to provide con-
is responsible for the scope and depth of the audit. As a min-current copies to the appropriate field pricing office (ACO
imum, the audit report shall include the following: and audit offices). In that case, the ACO or auditor, as

(1) The findings on specific areas listed in the con- appropriate, will be requested to immediately review the
tracting officer’s request. disclosed information and orally report the findings to the

(2) An explanation of the basis and method used by contracting officer, followed by a supplemental report when
the offeror in proposal preparation. considered necessary.

15-36



PART 15—CONTRACTING BY NEGOTIATION 15.806-2

() The requirements for field pricing support reports for subcontracts for which subcontractor cost or pricing data
subcontracts are prescribed in 15.806. are required.

() Field pricing reports, including audit and technical (d) If the prime contractor negotiates subcontract prices
reports, may contain proprietary and/or source selectionbefore negotiating the prime contract, such subcontract
information (see 3.104-3), and the cover page and all pagegrices must nevertheless be reviewed and analyzed by the
containing such information should be marked with the Government. In no instance should such negotiated sub-
appropriate legend and protected accordingly. contract prices be accepted as the sole evidence that these

prices are fair and reasonable.
15.806 Subcontract pricing considerations.

15.806-2 Prospective subcontractor cost or pricing
15.806-1 General. data.

(@)(1) The contracting officer is responsible for the (a) The contracting officer shall require a contractor that
determination of price reasonableness for the prime con-iS required to submit cost or pricing data also to submit to
tract. In order to make this determination, it is required thatthe Government (or cause submission of) accurate, com-
an analysis be conducted of all the relevant facts and datd®lete, and current cost or pricing data from prospective
including subcontractor cost or pricing data required to besubc_ontractors in support of each subcontract cost estimate
submitted, results of the prime or higher tier subcontractor'sthat is (1) $1,000,000 or more, (2) both more than the cost
analyses of subcontractor proposals, the field pricing sup-O" Pricing data threshold and more than 10 percent of the

port (if any), and historical pricing data. The fact that a prime contractor's proposed price, or (3) considered to be

contractor or higher tier subcontractor has an approved purl*écessary for adequately pricing the prime contract. These

chasing system or performs an analysis of subcontractorSUPcontract cost or pricing data may be submitted using a
cost or pricing data does not in any way relieve the Con_Standard Form (SF) 1411, ContraF:t Pricing Proposal Cover
tracting officer or field pricing support team from the Sheet (Cost or Pr|C|.ng Da.ta Required). ) ,
responsibility to analyze the prime contractor's submission, (b) The contracting officer shall require Fhe prospective
including the subcontractor cost or pricing data. However, contractor to support subcontractor cost estimates below the

. . : . threshold in 15.806-1(b) with any data or information
the prime contractor or higher tier subcontractor is respon- . : .
sible for conducting appropriate price and cost analysis (including other subcontractor quotations) needed to estab-

before awarding any subcontract. lish a reasonable price. - .
(2) Subcontractors must submit to the contractor or (c) If the prospective contractor satisfies the contracting

. ! . officer that a subcontract will be priced on the basis of one
higher tier subcontractor, cost or pricing data or requests for

tion f h : {1 bmit th Th of the exceptions, the contracting officer shall not require
exception from [he requirement to submit them. € CON" supmission of cost or pricing data to the Government in that
tractor and the higher tier subcontractor shall—

X ) case. If the subcontract estimate is based upon the cost or

() Conduct price analyses and, when the subcon- , jiny data of the prospective subcontractor most likely to
tractor is required to submit cost or pricing data, or if the 1o 4yarded the subcontract, the contracting officer shall not
contractor or higher tier subcontractor is unable to perform require submission to the Government of data from more
an adequate price analysis, cost analyses for all subcongan gne proposed subcontractor for that subcontract.
tracts; (d) Subcontractor cost or pricing data shall be accurate,

(i) Include the results of these analyses as part of complete, and current as of the date of price agreement or,
their own cost or pricing data submission; and if applicable, another date agreed upon between the parties,

(iii) When required, in accordance with 15.806- gjven on the contractor's Certificate of Current Cost or
2(a), submit the subcontractor cost or pricing data as part ofpricing Data. The prospective contractor shall be responsi-
their own cost or pricing data submission. ble for updating a prospective subcontractor's data.

(b) Unless the subcontract qualifies for an exception  (e) In exceptional cases, the contracting officer may,
under 15.804-1, any contractor required to submit cost orwith the approval of the chief of the contracting office,
pricing data also shall obtain cost or pricing data before excuse a prospective contractor from submitting subcon-
awarding any subcontract or purchase order expected taractor cost or pricing data and the required related analyses
exceed the cost or pricing data threshold, or issuing anybefore completion of negotiations of the prime contract.
modification involving a price adjustment expected to The prime contractor must, however, obtain this cost or
exceed the cost or pricing data threshold. pricing data before award of the subcontract in question.

(c) The requirements in paragraphs (a) and (b) of thisAny request from a prospective contractor to be excused
subsection, modified to relate to higher tier subcontractorsfrom submitting subcontractor data before completion of
rather than to the prime contractor, shall apply to lower tier negotiations of the prime contract must be supported by an
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explanation as to why the data and analyses cannot be subfermed in determining any unacceptable costs, by element,
mitted in a timely manner. If excusing the prospective included in the subcontract proposal. If the subcontractor
contractor appears to be appropriate, the contracting officeiwithholds consent, the Government shall furnish a range of
shall provide the chief of the contracting office with the unacceptable costs for each element in such a way as to pre-
prospective contractor's explanation, the contracting offi- vent disclosure of subcontractor proprietary data.

cer's supporting rationale, and a discussion of how the

subcontract price will be determined to be fair and reason-15.807 Prenegotiation objectives.

able or what steps will be taken to protect the interest of the (a) The process of determining prenegotiation objectives
Governmente.g, include a contract clause that provides for helps the contracting officer to judge the overall reason-
negotiating an adjustment to the prime contract amountableness of proposed prices and to negotiate a fair and

after award. reasonable price or cost and fee. In setting the prenegotia-
tion objectives, the contracting officer shall analyze the
15.806-3 Field pricing reports. offeror's proposal, taking into account the field pricing

(a) When obtaining field pricing support on a prime con- report, if any; any audit report and technical analysis
tractor proposal in accordance with 15.805-5, the whether or not part of a field pricing report; and other per-
contracting officer should request audit or field pricing sup- tinent data such as independent Government cost estimates
port to analyze and evaluate the proposal of a subcontractoand price histories. This process may include fact-finding
at any tier (notwithstanding availability of data or analyses sessions with the offeror when the contracting officer deems
performed by the prime contractor) if the contracting officer appropriate.
believes that such support is necessary to ensure reason- (b) The contracting officer shall establish prenegotiation
ableness of the total proposed price. This step may beobjectives before the negotiation of any pricing action. The
appropriate when, for example— scope and depth of the analysis supporting the objectives

(1) There is a business relationship between the con-should be directly related to the dollar value, importance,
tractor and subcontractor not conducive to independenceand complexity of the pricing action. When cost analysis is
and objectivity; required, the analysis shall address—

(2) The contractor is a sole source and the subcontract (1) The pertinent issues to be negotiated,
costs represent a substantial part of the contract cost; (2) The cost objectives, and

(3) The contractor has been denied access to the sub- (3) A profit or fee objective.
contractor's records; (c) The Government’s cost objective and proposed pric-

(4) The contracting officer determines that, because ing arrangement directly affect the profit or fee objective.
of factors such as the size of the proposed subcontract pricedBecause profit or fee is only one of several interrelated vari-
audit or field pricing support for a subcontract or subcon- ables, the contracting officer shall not agree on profit or fee
tracts at any tier is critical to a fully detailed analysis of the without concurrent agreement on cost and type of contract.
prime contract proposal; Specific agreement on the exact values or weights assigned

(5) The contractor or higher tier subcontractor has to individual profit-analysis factors (see 15.905) is not
been cited for having significant estimating system defi- required during negotiations and should not be attempted.
ciencies in the area of subcontract pricing, especially the
failure to perform adequate cost analyses of proposed sub15.808 Price negotiation memorandum.
contract costs or to perform subcontract analyses prior to (@) At the conclusion of each negotiation of an initial or
negotiation of the prime contract with the Government; or revised price, the contracting officer shall promptly prepare

(6) A lower tier subcontractor has been cited as hav-a memorandum of the principal elements of the price nego-
ing significant estimating system deficiencies. tiation. The memorandum shall be included in the contract

(b) When the contracting officer requests the cognizantfile and shall contain the following minimum information:
ACO or auditor to review a subcontractor's cost estimates, (1) The purpose of the negotiation.
the request shall include, when available, a copy of any (2) A description of the acquisition, including appro-
review prepared by the prime contractor or higher tier sub-priate identifying numberse(g, RFP No.).
contractor, the subcontractor's proposal, cost or pricing data (3) The name, position, and organization of each per-
provided by the subcontractor, and the results of the primeson representing the contractor and the Government in the
contractor's cost or price analysis. negotiation.

(c) When the Government performs the subcontract (4) The current status of the contractor's purchasing
analysis, the Government shall furnish to the prime contrac-system when material is a significant cost element and the
tor or higher tier subcontractor, with the consent of the current status of other contractor systemg,(estimating,
subcontractor reviewed, a summary of the analysis per-accounting, and compensation) to the extent that these addi-
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tional systems affected and were considered in the negotiawith the effort of establishing and monitoring it. Normally,
tion. FPRA's should be negotiated only with contractors having a
(5) If cost or pricing data were required, the extent to significant volume of Government contract proposals. The
which the contracting officer— cognizant contract administration agency shall determine
(i) Relied on the cost or pricing data submitted and whether an FPRA will be established.
used them in negotiating the price; and (b) The ACO shall obtain the contractor’s proposal and
(i) Recognized as inaccurate, incomplete, or non- require that it include cost or pricing data that are accurate,
current any cost or pricing data submitted; the action takencomplete, and current as of the date of submission. The
by the contracting officer and the contractor as a result; andACO shall invite the cognizant contract auditor and con-
the effect of the defective data on the price negotiated.  tracting offices having a significant interest to participate in
(6) If cost or pricing data were not required in the developing a Government objective and in the negotiations.
case of any price negotiation exceeding the cost or pricingupon completing negotiations, the ACO shall prepare a
data threshold, the exception used and the basis for it. price negotiation memorandum (PNM) (see 15.808) and
(7) A summary of the contractor’s proposal, the field forward copies of the PNM and FPRA to the cognizant audi-
pricing report recommendations, and the reasons for anytor and to all contracting offices that are known to be
pertinent variances from the field pricing report recommen- affected by the FPRA. A Certificate of Current Cost or

dations. Where the determination of price reasonableness iBricing Data shall not be required at this time (see 15.804-
based on cost analysis, the summary shall address thgf(g)).

amount of each major cost element—

(i) P 4 by th tract (c) The FPRA shall provide specific terms and conditions
i) Proposed by the contractor;

,_ : . covering expiration, application, and data requirements for
he fiel h g exp pp q

, (i Recom.:cnend(.ed by the field or other pricing systematic monitoring to assure the validity of the rates. The

assstang_g r%portt (.' agy), the G . Gati agreement shall provide for cancellation at the option of

biecti ('_") don ained in the Sovernments negotialion  gjiney party and shall require the contractor to submit to the

objec Ivii,v?nConsidered negotiated as a part of the price ACO and to the cognizant contract auditor any significant

L . . " change in cost or pricing data.
(8) The most significant facts or considerations con (d) Offerors are required (see 15.804-4(g)) to describe

tro_Illng the establlshm_ent Of. thg prer_legotlatlon price any FPRAs in each specific pricing proposal to which the
objective and the negotiated price including an explanation ; : L
rates apply and identify the latest cost or pricing data

of any significant differences between the two positions. To . . .
Y S19 P already submitted in accordance with the agreement. All

the extent such direction is received, the price negotiationd ta submitted i i ith th ¢ updated
memorandum (PNM) shall discuss and quantify the impact ata submitted in connection wi € agreement, updated as

of direction given by Congress, other agencies, and highe'Jjecessary, form a part of the total data that the offero-r certi-
level officials {.e., officials who would not normally exer- fies to be accurate, complete, and current at the time of

cise authority during the award and review process for the@Jre€ment on price for an initial contract or for a contract
instant contract action) if the direction has had a significant Medification.

effect on the action. (e) Contracting officers will use FPRA rates as bases for
(9) The basis for determining the profit or fee prene- pricing all contracts, modifications, and other contractual
gotiation objective and the profit or fee negotiated. actions to be performed during the period covered by the

(b) Whenever a field pricing report has been submitted, @dreement, unless the ACO determines that changed condi-
the contracting officer shall forward a copy of the price tions have invalidated part or all of the agreement.
negotiation memorandum (PNM) to the cognizant audit Conditions that may affect the agreement's validity shall be
office and a copy to the cognizant administrative contract- Promptly reported to the ACO. If the ACO determines that
ing officer. When appropriate, information on how the @ changed condition has invalidated the agreement, the
advisory services of the field pricing support team can be ACO shall notify all interested parties of the extent of its

made more effective should be provided separately. effect and initiate revision of the agreement.
() When an FPRA has been invalidated, the contractor,
15.809 Forward pricing rates agreements. ACO, and contracting officer shall reflect the changed con-

(@) Negotiation of forward pricing rate agreements ditions in proposals, cost analyses, and negotiations,
(FPRAs) may be requested by the contracting officer or the pending revision of the agreement. If an FPRA has not been
contractor or initiated by the administrative contracting offi- established or has been invalidated, the ACO will issue a
cer (ACO). In determining whether or not to establish such forward pricing rate recommendation (FPRR) to buying
an agreement, the ACO should consider whether the beneactivities with documentation to assist negotiators in
fits to be derived from the agreement are commensurateachieving recommended rates. In the absence of a FPRA or
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FPRR, field pricing reports will include support for rates (5) The work is sufficiently defined to permit an
utilized. effective analysis and major changes are unlikely;

(6) Sufficient time is available to plan and conduct
15.810 Should-cost review. the should-cost review adequately; and

(7) Personnel with the required skills are available or
15.810-1 General. can be assigned for the duration of the should-cost review.

(@) Should-cost reviews are a specialized form of cost (c) The contracting officer should decide which ele-
analysis. Should-cost reviews differ from traditional evalu- ments of the contractor’s operation have the greatest
ation methods. During traditional reviews, local contract potential for cost savings and assign the available personnel
audit and contract administration personnel primarily baseresources accordingly. While the particular elements to be
their evaluation of forecasted costs on an analysis of histor-ana|yzed are a function of the contract work task, elements
ical costs and trends. In contrast, should-cost reviews dosych as manufacturing, pricing and accounting, manage-
not assume that a contractor’s historical costs reflect effi- ment and organization, and subcontract and vendor
cient and economical operation. Instead, these revieWsmanagement are normally reviewed in a should-cost review.
evaluate the economy and efficiency of the contractor's  (q) * |n acquisitions for which a program should-cost
existing work force, methods, materials, fac_llltles, operating reyiew is conducted, a separate program should-cost review
systems, and management. These reviews are acCoMguam report, prepared in accordance with agency proce-
plished by a multi-functional team of Government greq s required. Field pricing reports are required only to
contracting, contract administration, pricing, audit, and o eytent that they contribute to the combined team posi-

engineering representatives. The objective of shiould'COSttion. The contracting officer shall consider the findings and
reviews is to promote both short and long-range improve- recommendations contained in the program should-cost

mznts '?hthe cotnt]rcactofrs economfy énd efﬁmentcy mtordter t? review team report when negotiating the contract price.
;ed dlijt(i:c?n Ecosro(\)/i dﬁ’ﬁr c;gg;?gic}or Z\éerrrlgli?nr(;]oenn(rjzcti;"nsnAfter completing the negotiation, the contracting officer
Oy P ng y .~ shall provide the administrative contracting officer (ACO) a
and quantifying their impact on cost, the Government will . o . e

L N .. report of any identified uneconomical or inefficient prac-

be better able to develop realistic objectives for negotiation. . . ) ) L
) tices, together with a report of correction or disposition

(b) There are two types of should-cost reviews—pro-

gram should-cost review (see 15.810-2) and overhea Jfgreements reached with the contractor. The contracting

should-cost review (see 15.810-3). These should-costocer shall establish a follow-up plan to monitor the cor-
rection of the uneconomical or inefficient practices.

reviews may be performed together or independently. The T

scope of a should-cost review can range from a large-scale (e) When a program ShOUId'CO.St FEeVIew 1 planne_d_,_the
review examining the contractor’s entire operation (includ- contracting officer should s'Fate this fapt n the acquisition
ing plant-wide overhead and selected major subcontractorsjJlan (see Subpart 7.1) and in the solicitation.

to a small-scale tailored review examining specific portions

of a contractor’s operation. 15.810-3 Overhead should-cost review.

(&) An overhead should-cost review is used to evaluate
15.810-2 Program should-cost review. indirect costs, such as fringe benefits, shipping and receiv-

(a) Program should-cost review is used to evaluate sig-N9. facilities and equipment, depreciation, = plant
nificant elements of direct costs, such as material and labormaintenance and security, taxes, and general and adminis-
and associated indirect costs, usually incurred in the pro-rative activities. It is normally used to evaluate and
duction of major systems. When a program should-costnegotiate a forward pricing rate agreement (FPRA) with the
review is conducted relative to a contractor proposal, a sep£ontractor. When an overhead should-cost review is con-
arate audit report on the proposal is required. ducted, a separate audit report is required.

(b) Aprogram should-cost review should be considered, (b) The following factors should be considered when
particularly in the case of a major system acquisition (seeselecting contractor sites for overhead should-cost reviews:

Part 34), when— (1) Dollar amount of Government business.

(1) Some initial production has already taken place; (2) Level of Government participation.

(2) The contract will be awarded on a sole-source (3) Level of noncompetitive Government contracts.
basis; (4) Volume of proposal activity.

(3) There are future year production requirements for (5) Major system or program.
substantial quantities of like items; (6) Mergers, acquisitions, takeovers.

(4) The items being acquired have a history of (7) Other conditions.g, changes in accounting sys-
increasing costs; tems, management, or business activity.
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(c) The objective of the overhead should-cost review is 15.812-1 General.
to evaluate significant indirect cost elements in-depth, iden- (a) Direct and indirect costs are generally allocated to
tify inefficient and uneconomical practices, and recommend contracts in accordance with the Cost Accounting Standards
corrective action. If it is conducted in conjunction with a of 48 CFR Chapter 99 (when applicable) and the Contract
program should-cost review, a separate overhead shouldCost Principles and Procedures of Part 31. However, for the
cost review report is not required. However, the findings purpose of pricing all items of supplies, distribution of those
and recommendations of the overhead should-cost team, ocosts within contracts shall be on a basis that ensures that
any separate overhead should-cost review report, shall bainit prices are in proportion to the item’s base ced,(
provided to the ACO. The ACO should use this information manufacturing or acquisition costs). Any method of distrib-
to form the basis for the Government position in negotiating uting costs to line items that distorts the unit prices shall not
a FPRA with the contractor. The ACO shall establish a fol- be used. For example, distributing costs equally among line
low-up plan to monitor the correction of the uneconomical items is not acceptable except when there is little or no vari-

or inefficient practices. ation in base cost.
(b) However, the policy in paragraph (a) of this subsec-
15.811 Estimating systems. tion does not apply to any contract or subcontract for

(a) The consistent preparation of proposals using anacquisition of a commercial item.
acceptable estimating system benefits both the Government (c) In addition, when contracting by negotiation without
and the contractor by increasing the accuracy and reliabilityfull and open competition, contracting officers shall require
of individual proposals. Cognizant audit activities, when it that offerors identify in their proposals those items of sup-
is appropriate to do so, shall establish and manage regulaply which they will not manufacture or to which they will
programs for reviewing selected contractors’ estimating not contribute significant value. The contracting officer
systems or methods, in order to (1) reduce the scope othall require similar information when contracting by nego-
reviews to be performed on individual proposals, (2) expe-tiation with full and open competition if adequate price
dite the negotiation process, and (3) increase the reliabilitycompetition is not expected (see 15.804-1(b)(1)). The infor-
of proposals. The results of estimating system reviews shallmation need not be requested in connection with the award
be documented in survey reports. of contracts under the General Services Administration's

(b) The auditor shall send a copy of the estimating sys-competitive Multiple Award Schedule Program. The infor-
tem survey report and a copy of the official notice of mation shall not be requested for commercial items. Such
corrective action required to each contracting office and information shall be used to determine whether the intrinsic
contract administration office having substantial businessvalue of an item has been distorted through application of
with that contractor. Significant deficiencies not corrected overhead and whether such items should be considered for
by the contractor shall be a consideration in subsequent probreakout. The contracting officer may require such infor-

posal analyses and negotiations. mation in any other negotiated contracts when appropriate.
(c) In determining the acceptability of a contractor’s esti-
mating system, the auditor should consider— 15.812-2 Contract clause.

(1) The source of data for estimates and the proce- (a) The contracting officer shall insert the clause at
dures for ensuring that the data are accurate, complete, anB2.215-26, Integrity of Unit Prices, in all solicitations and

current; contracts for other than—
(2) The documentation developed and maintained in (1) Acquisitions at or below the simplified acquisition
support of the estimate; threshold;
(3) The assignment of responsibilities for originating, (2) Construction or architect-engineer services under
reviewing, and approving estimates; Part 36;
(4) The procedures followed for developing estimates (3) Utility services under Part 41;
for direct and indirect cost elements; (4) Service contracts where supplies are not required,;
(5) The extent of coordination and communication (5) Acquisitions of commercial items; and
between organizational elements responsible for the esti- (6) Contracts for petroleum products.
mate; and (b) The contracting officer shall insert the clause with its

(6) Management support, including estimate Alternate Iwhen contracting without full and open compe-
approval, establishment of controls, and training programs. tition or when prescribed by agency regulations.

15.812 Unit prices. 15.813 [Reserved]
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15.814 Unbalanced offers. (a) Prescribes policies for establishing the profit or fee
(a) Offers shall also be analyzed to determine whetherportion of the Government prenegotiation objective;

they are unbalanced with respect to prices or separately (b) Applies to price negotiations based on cost analysis;

priced line items. This is particularly important when eval-  (c) Prescribes policies for agencies’ development and use

uating the relationship of the price for first article tests or of a structured approach for determining the profit or fee

test items to the price for the production units, and in eval- prenegotiation objective (see 15.905 for the contents of a

uating the prices for options in relationship to the prices for structured approach); and

the basic requirement. (d) Specifies—
(b) An offer is mathematically unbalanced if it is based (1) Situations requiring contracting officers to analyze
on prices which are significantly less than cost for some profit; and
contract line items and significantly overstated in relation to (2) Considerations for that analysis.
cost for others. An offer is materially unbalanced if it is
mathematically unbalanced, and if— 15.901 General.

(1) There is a reasonable doubt that the offer would  (a) Profit or fee prenegotiation objectives do not neces-
result in the lowest overall cost to the Government, eVeNsarily represent net income to contractors. Rather, they
though it is the lowest evaluated offer; or _ represent that element of the potential total remuneration

(2) The offer is so grossly unbalanced that its accep-iha¢ contractors may receive for contract performance over
tance would be tantamount to allowing an advance 4nq ahove allowable costs. This potential remuneration ele-
payment. ) ment and the Government'’s estimate of allowable costs to

(c) Offers that are materially unbalanced may be po iheyrred in contract performance together equal the
rejected. . _ Government's total prenegotiation objective. Just as actual
. (d) _Dependmg on th? naturt_e of the acqwsmon, contracF- costs may vary from estimated costs, the contractor’s actual
ing officers shall use either price analysis or cost analys'srealized profit or fee may vary from negotiated profit or fee,

technlq.ues_, or a comblnathn of the two techniques, to because of such factors as efficiency of performance, incur-
determine if offers are materially unbalanced. The follow- .
rence of costs the Government does not recognize as

ing are examples of techniques that can be used toallowable and contract tvbe
determine if an offer is unbalanced. Although these exam- (b) It is, in the Governr)rg%n.t’s interest to offer contractors
ples specifically relate to first article testing, they may also opportunities for financial rewards sufficient to—
be used for other procurements where unbalanced offers P . o )
may be of concern. (1) Stimulate efficient conFr.a.ct perform.a.nce,

(1) Compare all offers to determine if the offerors (2) Attract the best capabilities of qualified large and
have significantly higher prices for the first articles than for small busme_ss concerns tq Gove_rnment contracts; and

(3) Maintain a viable industrial base.

the production units. The comparison should consider
whether the Government or the contractor will perform the  (€) Both the Government and contractors should be con-

first article test cerned with profit as a motivator of efficient and effective
(2) For an individual offer, compare the relationship contract performance. Negotiations aimed merely at reduc-

of first article prices to prices for production items. The cost INg Prices by reducing profit, without proper recognition of
to the offeror for first articles may be estimated (i) by com- the function of profit, are not in the Government's interest.
paring the total price offered, including the first article to an Negotiation of extremely low profits, use of historical aver-
alternate proposal by the same offeror which does not2ges, or automatic application of predetermined percentages
include first article testing (see 9.306(d)); or (ii) if cost data t0 total estimated costs do not provide proper motivation for
has been submitted, by reviewing certain elements of cost tg?Ptimum contract performance. With the exception of statu-
determine, for instance, whether manufacturing and speciafory ceilings in 15.903(d) on profit and fee, agencies shall
tooling, and test equipment costs, are prorated among théot—

first articles and the production units, or are only applied to (1) Establish administrative ceilings; or

the first articles. If cost data are not available, it may be (2) Create administrative procedures that could be
necessary for contracting officers to estimate contractorrepresented to contractorsdesfactoceilings.

costs.

15.902 Policy.
Subpart 15.9—Profit (a) Structured approaches (see 15.905) for determining
profit or fee prenegotiation objectives provide a discipline
15.900 Scope of subpart. for ensuring that all relevant factors are considered. Subject
This subpart— to the authorities in 1.301(c), agencies making noncompeti-
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tive contract awards over $100,000 totaling $50 million or specific cost-plus-incentive-fee or cost-plus-award-fee con-

more a year— tract may be authorized in accordance with Subpart 1.4.
(1) Shall use a structured approach for determining (e) The contracting officer shall not require any prospec-

the profit or fee objective in those acquisitions that require tive contractor to submit details of its profit or fee objective

cost analysis; and but shall consider them if they are submitted voluntarily.
(2) May prescribe specific exemptions for situations  (f) If a change or modification—

in which mandatory use of a structured approach would be (1) Calls for essentially the same type and mix of
clearly inappropriate. work as the basic contract; and

(b) Agencies may use another agency’s structured (2) Is of relatively small dollar value compared to the
approach. total contract value, the contracting officer may use the

basic contract's profit or fee rate as the prenegotiation

15.903 Contracting officer responsibilities. objective for that change or modification.

(a) When the price negotiation is not based on cost analy-
sis, contracting officers are not required to analyze profit. 15.904 Solicitation provision and contract clause.

(b) When the price negotiation is based on cost analysis, (a) The contracting officer shall insert the provision at
contracting officers in agencies that have a structured52.215-30, Facilities Capital Cost of Money, in solicitations
approach shall use it to analyze profit. When not using aexpected to result in contracts that are subject to the cost
structured approach, contracting officers shall comply with principles for contracts with commercial organizations (see
15.905-1 in developing profit or fee prenegotiation objec- Subpart 31.2).
tives. (b) If the prospective contractor does not propose facili-

(c) Contracting officers shall use the Government prene-ties capital cost of money in its offer, insert the clause at
gotiation cost objective amounts as the basis for calculating52.215-31, Waiver of Facilities Capital Cost of Money, in
the profit or fee prenegotiation objective. Before the allowa- the resulting contract.
bility of facilities capital cost of money, this cost was
included in profits or fees. Therefore, before applying profit 15.905 Profit-analysis factors.
or fee factors, the contracting officer shall exclude any facil-
ities capital cost of money included in the cost objective 15.905-1 Common factors.
amounts. If the prospective contractor fails to identify or  Unless it is clearly inappropriate or not applicable, each
propose facilities capital cost of money in a proposal for a factor outlined in paragraphs (a) through (f) of this subsec-
contract that will be subject to the cost principles for con- tion shall be considered by agencies in developing their
tracts with commercial organizations (see Subpart 31.2),structured approaches and by contracting officers in analyz-
facilities capital cost of money will not be an allowable cost ing profit whether or not using a structured approach.
in any resulting contract (see 15.904). (a) Contractor effort This factor measures the complex-

(d)(2) The contracting officer shall not negotiate a price ity of the work and the resources required of the prospective
or fee that exceeds the following statutory limitations, contractor for contract performance. Greater profit opportu-
imposed by 10 U.S.C. 2306(d) and 41 U.S.C. 254(b): nity should be provided under contracts requiring a high

(i) For experimental, developmental, or research degree of professional and managerial skill and to prospec-
work performed under a cost-plus-fixed-fee contract, the feetive contractors whose skills, facilities, and technical assets
shall not exceed 15 percent of the contract’s estimated costcan be expected to lead to efficient and economical contract
excluding fee. performance. Subfactors (1) through (4) following shall be

(i) For architect-engineering services for public considered in determining contractor effort, but they may be
works or utilities, the contract price or the estimated cost modified in specific situations to accommodate differences
and fee for production and delivery of designs, plans, draw-in the categories used by prospective contractors for listing
ings, and specifications shall not exceed 6 percent of thecosts:
estimated cost of construction of the public work or utility, (1) Material acquisition This subfactor measures the
excluding fees. managerial and technical effort needed to obtain the

(iii) For other cost-plus-fixed-fee contracts, the fee required purchased parts and material, subcontracted items,
shall not exceed 10 percent of the contract’s estimated costand special tooling. Considerations include (i) the complex-
excluding fee. ity of the items required, (ii) the number of purchase orders

(2) The limitations in subdivisions (d)(1)(i) and (ii) and subcontracts to be awarded and administered, (iii)
of this subsection shall apply also to the maximum fees onwhether established sources are available or new or second
cost-plus-incentive-fee and cost-plus-award-fee contracts.sources must be developed, and (iv) whether material will
However, a deviation to the maximum-fee limitation for a be obtained through routine purchase orders or through
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complex subcontracts requiring detailed specifications. fixed-fee level-of-effort contract, under which it is reim-
Profit consideration should correspond to the managerialbursed those costs determined to be allocable and allowable,
and technical effort involved. plus the fixed fee.

(2) Conversion direct laborThis subfactor measures (3) In evaluating assumption of cost risk, contracting

the contribution of direct engineering, manufacturing, and qfficers shall, except in unusual circumstances, treat time-
other labor to converting the raw materials, data, and S“b'and-materials, labor-hour, and firm-fixed-price,
contracted items into the contract items. ConSideraﬂonslevel-of-eﬁort term contracts as cost-plus-fixed-fee con-
include the diversity of engineering, scientific, and manu- tracts
facturing labor skills required and the amount and quality of '

supervision and coordination needed to perform the contract (c) Federal socioeconomic programs‘l’h|s factor mea- .
task. sures the degree of support given by the prospective

(3) Conversion-related indirect costsThis subfactor contractor to Federal socioeconomic programs, such as

measures how much the indirect costs contribute to conthose involving small business concerns, small business
tract performance. The labor elements in the allocable indi-concerns owned and controlled by socially and economi-
rect costs should be given the profit consideration theycally disadvantaged individuals, women-owned small
would receive if treated as direct labor. The other elementsbusinesses, handicapped sheltered workshops, and energy
of indirect costs should be evaluated to determine whetherconservation. Greater profit opportunity should be provided
they— contractors who have displayed unusual initiative in these
(i) Merit only limited profit consideration because programs.
of their routine nature; or (d) Capital investments This factor takes into account
(ii) Are elements that contribute significantly tothe the contribution of contractor investments to efficient and
proposed contract. _ economical contract performance.
(4) Geqeral manage,rnentTh!s gubfactor measures (e) Cost-control and other past accomplishmenihis
the prospef:tlve lcontractor s other |nd|reF:t costs aT‘?' genera“actor allows additional profit opportunities to a prospective
and administrative (G&A) expense, their composition, and . : .
contractor that has previously demonstrated its ability to

how much they contribute to contract performance. - . ) .
Considerations include— perform S|Im|lar Fasks effectwely and economically. In addi-
(i) How labor in the overhead pools would be (ion: consideration should be given to—
treated if it were direct labor: (1) Measures taken by the prospective contractor that
(i) Whether elements within the pools are routine result in productivity improvements; and
expenses or instead are elements that contribute signifi- (2) Other cost-reduction accomplishments that will
cantly to the proposed contract; and benefit the Government in follow-on contracts.
(i) Whether the elements require routine as (f) Independent developmentnder this factor, the con-
opposed to unusual managerial effort and attention. tractor may be provided additional profit opportunities in
(b) Contract cost risk (1) This factor measures the recognition of independent development efforts relevant to
degree of cost responsibility and associated risk that thethe contract end item without Government assistance. The
prospective contractor will assume (i) as a result of the con-contracting officer should consider whether the develop-

tract type contemplated and (i) considering the reliability of ,ent cost was recovered directly or indirectly from
the cost estimate in relation to the complexity and duration Government sources.

of the contract task. Determination of contract type should
be closely related to the risks involved in timely, cost-effec-
tive, and efficient performance. This factor should
compensate contractors proportionately for assuming
greater cost risks.

(2) The contractor assumes the greatest cost risk in
closely priced firm-fixed-price contract under which it

agrees to perform a complex undertaking on time and at a
predetermined price. Some firm-fixed-price contracts may Subpart 15.10—Preaward, Award, and Post-

entail substantially less cost risk than others because, for Award Notifications, Protests, and Mistakes
example, the contract task is less complex or many of the

contractor’s costs are known at the time of price agreement15.1001  Definition.

in which case the risk factor should be reduced accordingly. “Day,” as used in this subpart, has the meaning set forth
The contractor assumes the least cost risk in a cost-plusat 33.101.

15.905-2 Additional factors.

In order to foster achievement of program objectives,
each agency may include additional factors in its structured
aapproach or take them into account in the profit analysis of

individual contract actions.
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15.1002 Applicability. (v) In general terms, the reason the offeror’s pro-
This subpart applies to the use of competitive proposals,posal was not accepted, unless the price information in
as described in 6.102(b), and a combination of competitiveparagraph (b)(1)(iv) of this section readily reveals the rea-
procedures, as described in 6.102(c). To the extent practison. In no event shall an offeror’s cost breakdown, profit,
cable, however, the procedures and intent of this subpartpverhead rates, trade secrets, manufacturing processes and
with reasonable modification, should be followed for acqui- techniques, or other confidential business information be
sitions described in 6.102(d): broad agency announcementsgdisclosed to any other offeror.
small business innovation research contracts, and architect- (2) Upon request, the contracting officer shall furnish
engineer contracts. However, they do not apply to multiple the information described in paragraphs (b)(1)(i) through
award schedules, as described in 6.102(d)(3). (v) of this section to unsuccessful offerors in solicitations

using the simplified acquisition procedures in Part 13.
15.1003 Notifications to unsuccessful offerors.

(a) Preaward notices-(1) Preaward notices of exclu- 151004 Notification to successful offeror.

sion from competitive range. The contracting officer shall  The contracting officer shall award a contract with rea-

promptly notify offerors when they are excluded from the sonaple promptness to the successful offeror (selected in

competitive range or otherwise excluded from further con- accordance with 15.611(d)) by transmitting a written notice

sideration. The notice shall— o of the award to that offeror (but see 15.608(b)). When an
(i) State the basis for the determination and that a 5yyarq is made to an offeror for less than all of the items that

proposal revision will not be considered; may be awarded to that offeror and additional items are
(i) Advise the offeror that, if a preaward Or paing withheld for subsequent award, each notice shall state

postaward debriefing is desired, a written request must bethat the Government may make subsequent awards on those
submitted to the contracting officer within three days; and additional items within the offer acceptance period

(iii) Indicate that, absent receipt of a timely written
request, the Government is not obligated to provide a

preaward or a postaward debriefing. Offerors excluded from the competitive range or other-

(2) Preaward notices for small business set-asidas . . . . )
: ) wise excluded from further consideration prior to the final
a small business set-aside (see Subpart 19.5), upon comple-

tion of negotiations and determinations of responsibility, but source selection decision may request a debriefing before
prior to award, the contracting officer shall notify each award (10 U.S.C. 2305(b)(6)(A) and 41 U.S.C. 253b(f) -

unsuccessful offeror in writing of the name and location of (). The process for requesting and conducting preaward

the apparent successful offeror. The notice also shall statéi(abneflngs Is as follows: e
that— (@) The offeror may request a preaward debriefing by

(i) The Government will not consider subsequent submitting a written request for debriefing to the contract-
revisions of the unsuccessful offeror’s proposal: and ing off_icer within three da_y_s of the receipt of notice of
(i) No response is required unless a basis exists toexclusmn_from_ the competitive range. If the offeror dges
challenge the small business size status of the apparent su@0t submit a timely request, the offeror need not be given
cessful offeror. The notice is not required when the €ither @ preaward or a postaward debriefing. Offerors are
contracting officer determines in writing that the urgency of €ntitled to no more than one debriefing on each acquisition.
the requirement necessitates award without delay. (b) The contracting officer should provide a debriefing
(b) Postaward notices Within three days after the date (0 the offeror as soon as practicable. If providing a

of contract award, the contracting officer shall provide writ- Preaward debriefing is not in the best interest of the
ten notification to each unsuccessful offeror (unless Government at the time it is requested, the contracting offi-

preaward notice was given under paragraph (a) of this seccer may delay the debriefing, but shall provide the

15.1005 Preaward debriefing of offerors.

tion). debriefing no later than the time postaward debriefings are
(1) The notice shall include— provided under 15.1006. In that event, the contracting offi-
(i) The number of offerors solicited; cer shall include the information at 15.1006(d) in the
(i) The number of proposals received, debriefing.
(iii) The name and address of each offeror receiv-  (c) Debriefings may be done orally, in writing, or by any
ing an award; other method acceptable to the contracting officer.

(iv) The items, quantities, and unit prices of each  (d) The contracting officer or designee shall chair any
award (if the number of items or other factors makes listing debriefing session held. Individuals who conducted the
unit prices impracticable, only the total contract price need evaluation shall provide support.
be furnished); and (e) At a minimum, preaward debriefings shall include—
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(1) The agency’s evaluation of significant elements in (3) The overall ranking of all offerors when any rank-
the offeror’s proposal; ing was developed by the agency during the source
(2) A summary of the rationale for excluding the selection;
offeror from the competitive range; and (4) A summary of the rationale for award;

(3) Reasonable responses to relevant questions about (5) For acquisitions of commercial end items, the
whether source selection procedures contained in the solicmake and model of the item to be delivered by the success-
itation, applicable regulations, and other applicable ful offeror; and

authorities were followed in the process of excluding the (6) Reasonable responses to relevant questions about
offeror from the competitive range. whether source selection procedures contained in the solic-
() Preaward debriefings shall not disclose— itation, applicable regulations, and other applicable
(1) The number of offerors; authorities were followed.
(2) The identify of other offerors; (e) The debriefing shall not include point-by-point com-
(3) The content of other offerors’ proposals; parisons of the debriefed offeror’s proposal with those of
(4) The ranking of other offerors; other offerors. Moreover, debriefing shall not reveal any
(5) The evaluation of other offerors; or information prohibited from disclosure by 24.202 or exempt

(6) Any of the information prohibited in 15.1006(e). from release under the Freedom of Information Act, includ-
(g) The contracting officer shall include an official sum- ing—

mary of the debriefing in the contract file. (1) Trade secrets;
(2) Privileged or confidential manufacturing
15.1006 Postaward debriefing of offerors. processes and techniques;
(a) An offeror shall be debriefed and furnished the basis (3) Commercial and financial information that is priv-

for the source selection decision and contract award, if itsileged or confidential, including cost breakdowns, profit,

written request is received by the contracting officer within indirect cost rates, and similar information; and

three days after the offeror receives notice of contract (4) Thenames of individuals providing reference

award. Offerors that requested a postaward debriefing ainformation about an offeror’s past performance.

the time they were eliminated from the competitive range or  (f) The contracting officer shall include an official sum-

otherwise excluded from further consideration prior to the mary of the debriefing in the contract file.

final source selection decision shall also be provided a

debriefing at this time. An offeror that failed to submit a 15.1007 Protests against award.

timely request under 15.1003(a) or 15.1005(a) is not enti- (a) Before filing a protest, prior to award of a contract,

tled to a debriefing. When practicable, debriefing requestsof the exclusion of an offeror from the competitive range (or

received more than three days after the offeror receivesotherwise from further consideration), use of alternative dis-

notice of contract award may be accommodated. Howeverpute resolution techniques is encouraged (see Subpart 33.2).

accommodating such untimely debriefing requests does not (b) Protests against award in negotiated acquisitions

extend the time within which suspension of performance shall be treated substantially the same as in sealed bidding

can be required, as this accommodation is not a “required(see Subpart 33.1).

debriefing” as described in Part 33. To the maximum extent  (c) If, within one year of contract award, a protest causes

practicable, the debriefing should occur within five days the agency to issue either a new solicitation or a new request

after receipt of the written request. for best and final offers on the protested contract award, the
(b) Debriefings of successful and unsuccessful offerorsagency shall make available to all prospective offerors for

may be done orally, in writing, or by any other method the new solicitation, or original offerors that are requested

acceptable to the contracting officer. to submit new best and final offers—

(c) The contracting officer or designee shall chair any (1) Information provided in any debriefings con-
debriefing session held. Individuals who conducted the ducted on the original award about the successful offeror’s
evaluation shall provide support. proposal; and

(d) At a minimum, the debriefing information shall (2) Other nonproprietary information provided to the
include— original offerors.

(1) The Government's evaluation of the significant
weaknesses or deficiencies in the offeror’'s proposal, if 15.1008 Discovery of mistakes.
applicable; For treatment of mistakes in an offeror’'s proposal that
(2) The overall evaluated cost or price and technical are discovered before award, see 15.607. Mistakes in a con-
rating, if applicable, of the successful offeror and the tractor’'s proposal that are disclosed after award shall be
debriefed offeror; processed in accordance with 14.407-4.
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