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32.000 FEDERAL ACQUISITION REGULATION
32.503-7 Limitation on general and administrative expenses  32.806 Contract clauses.
(G&A) for progress payments.
32.503-8 Liquidation rates—ordinary method. Subpart 32.9—Prompt Payment
32.503-9 Liquidation rates—alternate method. 32.900 Scope of subpart.
32.503-10 Establishing alternate liquidation rates. 32.901 Applicability.
32.503-11 Adjustments for price reduction. 32.902 Definitions.
32.503-12 Maximum unliquidated amount. 32.903 Policy.
32.503-13 Quarterly statements for price revision contracts. 32.904 Responsibilities.
32.503-14 Protection of Government title. 32.905 Invoice payments.
32.503-15 Application of Government title terms. 32.906 Contract financing payments.
32.503-16 Risk of loss. 32.907 Interest penalties.
32.504  Subcontracts. 32.907-1 Late invoice payment.
32.907-2 Late contract financing payment.
Subpart 32.6—Contract Debts 32.908 Contract clauses.
32.600 Scope of subpart. 32.909 Contractor inquiries.
32.601 Definition.
32.602  General. Subpart 32.10—Performance-Based Payments
32.603  Applicability. 32.1000  Scope of subpart.
32.604 Exclusions. 32.1001 P0|i0y.
32.605 Responsibilities and cooperation among Government 35 1002  Bases for performance-based payments.
officials. o _ 32.1003  Criteria for use.
32.606 Debt determination and collection. 321004 Procedure.
32.607  Tax credit. 32.1005 Contract clauses.
32.608 Negotiation of contract debts. 32.1006 Agency approvals.
32.609  Memorandum of pricing agreement with refund. 32.1007  Administration and payment of performance-based
32.610 Demand for payment of contract debt. payments.
32.611 untlne ;etoff. 32.1008 Suspension or reduction of performance-based pay-
32.612 Withholding and setoff. ments.
32.613 Deferment of collection. 321009 Title.
32,614  Interest. 32.1010  Risk of loss.
32.614-1 Interest charges.
32.614-2 Interest credits. .
32.615 Delays in receipt of notices or demands. Subpart 32.11—Electronic Funds Transfer
32.616 Compromise actions. 32.1100 Scc_)pe of subpart.
32.617 Contract clause. 32.1101 PO“.Cy' .
32.1102  Assignment of claims.
. 32.1103  Contract clauses.
Subpart 32.7—Contract Funding
32.700 Scope of subpart.
32.701 [Reserved] 32.0QO Scope of 'part. N
32.702 Policy. _ Th|_s part prescribes policies and proce_dgres for contract
32.703 Contract funding requirements. financing and other payment matters. This includes—
32.703-1 General. (a) Payment methods, including partial payments and
32.703-2 Contracts conditioned upon availability of funds. progress payments based on percentage or stage of comple-
32.703-3 Contracts crossing fiscal years. tion;
32.704  Limitation of cost or funds. (b) Loan guarantees, advance payments, and progress
32.705 Contract clauses. payments based on costs;
32.705-1  Clauses for contracting in advance of funds. (c) Administration of debts to the Government arising
32.705-2 Clauses for limitation of cost or funds. out of contracts:
: . (d) Contract funding, including the use of contract
Subpart 32.8—Assignment of Claims clauses limiting costs or funds;
32.800 Scope of subpart. . . o . . —
32.801 Definitions. (e) Assignment of claims to aid in private financing;
32.802 Conditions. ) Se_lectepl payment clauses; o
32.803  Policies. (9) Financing of purchases of commercial items;
32.804  Extent of assignee's protection. (h) Performance-based payments; and
32.805 Procedure. (i) Electronic funds transfer payments.

32-2



PART 32—CONTRACT FINANCING 32.006-1

32.001 Definitions. involved, the contracting officer shall ensure the
“Contract action,” as used in this part, means an actionGovernment's security is enforceable. This may require the
resulting in a contract, as defined in FAR Subpart 2.1, provision of additional or different security than that nor-
including contract modifications for additional supplies or mally provided for in the standard contract clauses.
services, but not including contract modifications that are
within the scope and under the terms of the contract, such a82.005 Consideration for contract financing.
contract modifications issued pursuant to the Changes (a) RequirementWhen a contract financing clause is
clause, or funding and other administrative changes. included at the inception of a contract, there shall be no sep-
“Customary contract financing” means that financing arate consideration for the contract financing clause. The
deemed by an agency to be available for routine use by convalue of the contract financing to the contractor is expected
tracting officers. Most customary contract financing to be reflected in either (1) a bid or negotiated price that will
arrangements should be usable by contracting officers with-be lower than such price would have been in the absence o
out specific reviews or approvals by higher management. the contract financing, or (2) contract terms and conditions,
“Unusual contract financing” means any financing not other than price, that are more beneficial to the Government
deemed customary contract financing by the agency.than they would have been in the absence of the contrac
Unusual contract financing is financing that is legal and financing. Adequate new consideration is required for
proper under applicable laws, but that the agency has nothanges to, or the addition of, contract financing after
authorized contracting officers to use without specific award.

reviews or approvals by higher management. (b) Amount of new consideratiofl.he contractor may
provide new consideration by monetary or nonmonetary
32.002 Applicability of subparts. means, provided the value is adequate. The fair and rea:
(a) The following sections and subparts of this part are sonable consideration should approximate the amount by
applicable to all purchases subject to Part 32: which the price would have been less had the contract
(1) Sections 32.000 through 32.005. financing terms been contained in the initial contract. In the
(2) Subpart 32.3, Loan Guarantees for Defense absence of definite information on this point, the contract-
Production. ing officer should apply the following criteria in evaluating
(3) Subpart 32.6, Contract Debts. whether the proposed new consideration is adequate:
(4) Subpart 32.7, Contract Funding. (1) The value to the contractor of the anticipated
(5) Subpart 32.8, Assignment of Claims. amount and duration of the contract financing at the
(6) Subpart 32.9, Prompt Payment. imputed financial costs of the equivalent working capital.
(7) Subpart 32.11, Electronic Funds Transfer. (2) The estimated profit rate to be earned through

(b) Subpart 32.2, Commercial Item Purchase Financing, contract performance.
is applicable only to purchases of commercial items under (c) Interest. Except as provided in Subpart 32.4,
authority of Part 12. Advance Payments for Non-Commercial Items, the contract
(c) The following subparts of this part are applicable to shall not provide for any other type of specific charges, such
all purchases made under any authority other than Part 12:as interest, for contract financing.
(1) Subpart 32.1, Non-Commercial Item Purchase
Financing. 32.006 Reduction or suspension of contract payments
(2) Subpart 32.4, Advance Payments For Non-  upon finding of fraud.
Commercial Items.
(3) Subpart 32.5, Progress Payments Based on Costs32.006-1 General.

(4) Subpart 32.10, Performance-Based Payments. (&) Under Title 10 of the United States Code, the statutory
authority implemented by this section is available only to the
32.003 Simplified acquisition procedures financing. Department of Defense; this statutory authority is not avail-

Unless agency regulations otherwise permit, contractable to the National Aeronautics and Space Administration or
financing shall not be provided for purchases made underthe United States Coast Guard. Under the Federal Property

the authority of Part 13. and Administrative Services Act (41 U.S.C. 255), this statu-
tory authority is available to all agencies subject to that Act.
32.004 Contract performance in foreign countries. (b) 10 U.S.C. 2307(h)(2) and 41 U.S.C. 255, as

The enforceability of contract provisions for security of amended by the Federal Acquisition Streamlining Act of
Government financing in a foreign jurisdiction is dependent 1994, Public Law 103-355, provide for a reduction or sus-
upon local law and procedure. Prior to providing contract pension of further payments to a contractor when the
financing where foreign jurisdictions may become agency head determines there is substantial evidence the
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32.006-2 FEDERAL ACQUISITION REGULATION

the contractor's request for advance, partial, or progresssurate with the anticipated loss to the Government resulting
payments is based on fraud. This authority does not applyfrom the fraud.
to commercial interim payments under Subpart 32.2, or per- (d) In determining whether to reduce or suspend further

formance-based payments under Subpart 32.10. payment(s), as a minimum, the agency head shall con-
(c) The agency head may not delegate his or her responsider—

sibilities under these statutes below Level IV of the (1) A recommendation from investigating officers

Executive Schedule. that disclosure of the allegations of fraud to the contractor
(d) Authority to reduce or suspend payments under may compromise an ongoing investigation;

these statutes is in addition to other Government rights, (2) The anticipated loss to the Government as a result

remedies, and procedures. of the fraud,;

(e) In accordance with these statutes, agency head deter- (3) The contractor's overall financial condition and
minations and decisions under this section may be made foability to continue performance if payments are reduced or
an individual contract or any group of contracts affected by suspended;

the fraud. (4) The contractor's essentiality to the national
defense, or to the execution of the agency's official busi-

32.006-2 Definitions. ness; and
As used in this section— (5) Assessment of all documentation concerning the

“Remedy coordination official” means the person or alleged fraud, including documentation submitted by the
entity in the agency who coordinates within that agency thecontractor in its response to the notice required by para-
administration of criminal, civil, administrative, and con- graph (e) of this subsection.
tractual remedies resulting from investigations of fraud or  (e) Before making a decision to reduce or suspend fur-
corruption related to procurement activities. (See 10 U.S.C.ther payments, the agency head shall, in accordance with

2307(h)(10) and 41 U.S.C. 255(g)(9).) agency procedures—

“Substantial evidence” means information sufficient to (1) Notify the contractor in writing of the action pro-
support the reasonable belief that a particular act or omis-posed by the remedy coordination official and the reasons
sion has occurred. therefor (such notice must be sulfficiently specific to permit

the contractor to collect and present evidence addressing the
32.006-3 Responsibilities. aforesaid reasons); and

(a) Agencies shall establish appropriate procedures to (2) Provide the contractor an opportunity to submit

implement the policies and procedures of this section. information within a reasonable time, in response to the

(b) Government personnel shall report suspected fraudaction proposed by the remedy coordination official.
related to advance, partial, or progress payments in accor- (f) When more than one agency has contracts affected

dance with agency regulations. by the fraud, the agencies shall consider designating one
agency as the lead agency for making the determination and
32.006-4 Procedures. decision.

(&) In any case in which an agency's remedy coordina- (g) The agency shall retain in its files the written justifi-
tion official finds substantial evidence that a contractor's cation for each—
request for advance, partial, or progress payments under a (1) Decision of the agency head whether to reduce or
contract awarded by that agency is based on fraud, the remsuspend further payments; and
edy coordination official shall recommend that the agency (2) Recommendation received by an agency head in
head reduce or suspend further payments to the contractoconnection with such decision.

The remedy coordination official shall submit to the agency (h) Not later than 180 calendar days after the date of the
head a written report setting forth the remedy coordination reduction or suspension action, the remedy coordination
official's findings that support each recommendation. official shall—

(b) Upon receiving a recommendation from the remedy (1) Review the agency head's determination on
coordination official under paragraph (a) of this subsection, which the reduction or suspension decision is based; and
the agency head shall determine whether substantial evi- (2) Transmit a recommendation to the agency head as
dence exists that the request for payment under a contract i® whether the reduction or suspension should continue.
based on fraud.

(c) If the agency head determines that substantial evi-32.006-5 Reporting.
dence exists, the agency head may reduce or suspend further (a) In accordance with 41 U.S.C. 255, the head of an
payments to the contractor under the affected contract(s)agency, other than the Department of Defense, shall prepare
Such reduction or suspension shall be reasonably commena report for each fiscal year in which a recommendation has
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PART 32—CONTRACT FINANCING 32.103

been received pursuant to 32.006-4(a). Reports within the (c) Loan guarantees are made by Federal Reserve banks
Department of Defense shall be prepared in accordanceon behalf of designated guaranteeing agencies, to enable

with 10 U.S.C. 2307. contractors to obtain financing from private sources under
(b) In accordance with 41 U.S.C. 255 and 10 U.S.C. contracts for the acquisition of supplies or services for the
2307, each report shall contain— national defense.

(1) Each recommendation made by the remedy coor- (d) Partial payments for accepted supplies and services
dination official; that are only a part of the contract requirements are autho-
(2) The actions taken on the recommendation(s), rized under 41 U.S.C. 255 and 10 U.S.C. 2307. Office of
with reasons for such actions; and Management and Budget Circular A-125, Prompt Payment,
(3) An assessment of the effects of each action on therequires agencies to pay for partial delivery of supplies or
Government. partial performance of services unless specifically prohib-
ited by the contract. Although partial payments generally
Subpart 32.1—Non-Commercial Iltem are treated as a method of payment and not as a method ¢
Purchase Financing contract financing, using partial payments can assist con-

tractors to participate in Government contracts without, or

32.100 Scope of subpart. with minimal, contract financing. When appropriate, con-

This subpart provides policies and procedures applicabletract statements of work and pricing arrangements shall be
to contract financing and payment for any purchases otherdesigned to permit acceptance and payment for discrete
than purchases of commercial items in accordance withportions of the work, as soon as accepted (but see
Part 12. 32.903()(2)).

(e)(1) Progress payments based on a percentage o
32.101 Authority. stage of completion are authorized by the statutes cited in

The basic authority for the contract financing described 32.101.
in this part is contained in section 305 of the Federal (2) This type of progress payment may be used as a
Property and Administrative Services Act of 1949 payment method under agency procedures. Agency proce-
(41 U.S.C. 255), section 2307 of the Armed Services dures must ensure that payments are commensurate witl
Procurement Act (10 U.S.C. 2307), and Title Il of the work accomplished, which meets the quality standards
Defense Production Act of 1950 (50 U.S.C. App. 2091), as established under the contract. Furthermore, progress pay
amended. ments may not exceed 80 percent of the eligible costs of

work accomplished on undefinitized contract actions.
32.102 Description of contract financing methods. (f) Performance-based payments are contract financing

(a) Advance payments are advances of money by thepayments made on the basis of—

Government to a prime contractor before, in anticipation (1) Performance measured by objective, quantifiable
of, and for the purpose of complete performance under onemethods;

or more contracts. They are expected to be liquidated (2) Accomplishment of defined events; or

from payments due to the contractor incident to perfor- (3) Other quantifiable measures of results.

mance of the contracts. Since they are not measured by

performance, they differ from partial, progress, or other 32.103 Progress payments under construction
payments based on the performance or partial performance contracts.

of a contract. Advance payments may be made to prime When satisfactory progress has not been achieved by ¢
contractors for the purpose of making advances to subcon<€ontractor during any period for which a progress payment
tractors. is to be made, a percentage of the progress payment may b

(b) Progress payments based on costs are made on theetained. Retainage should not be used as a substitute fo
basis of costs incurred by the contractor as work progressegood contract management, and the contracting officer
under the contract. This form of contract financing does not should not withhold funds without cause. Determinations

include— to retain and the specific amount to be withheld shall be
(1) Payments based on the percentage or stage ofnade by the contracting officers on a case-by-case basis
completion accomplished; Such decisions will be based on the contracting officer’s
(2) Payments for partial deliveries accepted by the assessment of past performance and the likelihood that sucl
Government; performance will continue. The amount of retainage with-
(3) Partial payments for a contract termination pro- held shall not exceed 10 percent of the approved estimatec
posal; or amount in accordance with the terms of the contract and
(4) Performance-based payments. may be adjusted as the contract approaches completion t
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32.104 FEDERAL ACQUISITION REGULATION

recognize better than expected performance, the ability to (b) The limitations in this section do not apply to con-
rely on alternative safeguards, and other factors. Upontracts under which facilities are being acquired for
completion of all contract requirements, retained amountsGovernment ownership.
shall be paid promptly.
32.106 Order of preference.
32.104 Providing contract financing. The contracting officer shall consider the following order
(a) Prudent contract financing can be a useful working of preference when a contractor requests contract financing,
tool in Government acquisition by expediting the perfor- unless an exception would be in the Government’s best
mance of essential contracts. Government financing shallinterest in a specific case:
be provided only to the extent actually needed for prompt (a) Private financing without Government guarantee. It
and efficient performance, considering the availability of is not intended, however, that the contractor be required to
private financing. Contract financing shall be administered obtain private financing—
So as to aid, not impede, the acquisition. At the same time, (1) At unreasonable terms; or
the contracting officer shall avoid any undue risk of mone- (2) From other agencies.
tary loss to the Government through the financing. The (b) Customary contract financing (see 32.113).
contractor’s use of the contract financing provided and the (c) Loan guarantees.
contractor’s financial status shall be monitored. (d) Unusual contract financing (see 32.114).
(b) If the contractor is a small business concern, the con- (e) Advance payments (see exceptions in 32.402(b)).
tracting officer shall give special attention to meeting the
contractor’s contract financing need. However, a contrac-32.107 Need for contract financing not a deterrent.
tor’s receipt of a certificate of competency from the Small  (a) If the contractor or offeror meets the standards pre-
Business Administration has no bearing on the contractor’sscribed for responsible prospective contractors at 9.104, the
need for or entitlement to contract financing. contracting officer shall not treat the contractor’s need for
(c) Subject to specific agency regulations, the contract- contract financing as a handicap for a contract avead;
ing officer may provide customary contract financing in as a responsibility factor or evaluation criterion.
accordance with 32.113. Unusual contract financing shall (b) The contractor should not be disqualified from con-

not be provided except as authorized in 32.114. tract financing solely because the contractor failed to
(d) Unless otherwise authorized by agency regulation, indicate a need for contract financing before the contract
contract financing may be provided for contracts with—  was awarded.

(1) Small business concerns, when the contract
price will be greater than the simplified acquisition 32.108 Financial consultation.
threshold; or Each contracting office should have available and use the
(2) Other than small business concerns, when theservices of contract financing personnel competent to eval-
contract price will be $1 million or more, or for a group of uate credit and financial problems. In resolving any
contracts, whose prices are greater than the simplifiedquestions concerning—

acquisition threshold, that total $1 million or more. (a) The financial capability of an offeror or contractor to
perform a contract, or
32.105 Uses of contract financing. (b) What form of contract financing is appropriate in a

(a) Contract financing methods covered in this part are given case, the contracting officer should consult the appro-

intended to be self-liquidating through contract perfor- priate contract financing office.
mance. Consequently, agencies shall only use the methods
for financing of contractor working capital, not for the 32.109 Termination financing.
expansion of contractor-owned facilities or the acquisition  To encourage contractors to invest their own funds in
of fixed assets. However, under loan guarantees, excepperformance despite the susceptibility of the contract to ter-
tions may be made for— mination for the convenience of the Government, the

(1) Facilities expansion of a minor or incidental contract financing procedures under this part may be
nature, if a relatively small part of the guaranteed loan is applied to the financing of terminations either in connection
used for the expansion and the contractor’s repaymentwith or independently of financing for contract performance
would not be delayed or impaired; or (see 49.112-1).

(2) Other instances of facilities expansion for which
contract financing is appropriate under agency procedures.32.110 [Reserved]

32-6



PART 32—CONTRACT FINANCING 32.112-1

32.111 Contract clauses for non-commercial purchases.  holding of amounts otherwise payable to the contractor for

(@) The contracting officer shall insert the following supplies delivered or services performed.
clauses, appropriately modified with respect to paymentdue (d) The contracting officer shall insert the following
dates, in accordance with agency regulations— clauses, appropriately modified with respect to payments

(1) The clause at 52.232-1, Payments, in solicitations due dates in accordance with agency regulations:
and contracts when a fixed-price supply contract, a fixed- (1) The clause at 52.232-10, Payments under Fixed-
price service contract, or a contract for nonregulated Price Architect-Engineer Contracts, in fixed-price
communication services is contemplated; architect-engineer contracts.

(2) The clause at 52.232-2, Payment under Fixed- (2) The clause at 52.232-11, Extras, in solicitations
Price Research and Development Contracts, in solicitationsand contracts when a fixed-price supply contract, fixed-
and contracts when a fixed-price research and developmenprice service contract, or a transportation contract is
contract is contemplated; contemplated.

(3) The clause at 52.232-3, Payments under Personal
Services Contracts, in solicitations and contracts for per-32.112 Payment of subcontractors under contracts for
sonal services; non-commercial items.

(4) The clause at 52.232-4, Payments under
Transportation Contracts and Transportation-Related32.112-1 Subcontractor assertions of nonpayment.
Services Contracts, in solicitations and contracts for trans- (a) In accordance with Section 806(a)(4) of Pub. L.
portation or transportation-related services; 102-190, as amended by Sections 2091 and 8105 of Pub. L

(5) The clause at 52.232-5, Payments under Fixed-103-355, upon the assertion by a subcontractor or supplier
Price Construction Contracts, in solicitations and contractsof a Federal contractor that the subcontractor or supplier has
for construction when a fixed-price contract is contem- not been paid in accordance with the payment terms of the
plated; and subcontract, purchase order, or other agreement with the

(6) The clause at 52.232-6, Payments under prime contractor, the contracting officer may determine—
Communication Service Contracts with Common Carriers, (1) For a construction contract, whether the contrac-
in solicitations and contracts for regulated communication tor has made—
services by common carriers. (i) Progress payments to the subcontractor or sup-

(b) The contracting officer shall insert the clause at plier in compliance with Chapter 39 of Title 31, United
52.232-7, Payments under Time-and-Materials and Labor-States Code (Prompt Payment Act); or
Hour Contracts, appropriately modified with respect to (i) Final payment to the subcontractor or supplier
payment due dates in accordance with agency regulationsin compliance with the terms of the subcontract, purchase
in solicitations and contracts when a time-and-materials ororder, or other agreement with the prime contractor;
labor-hour contract is contemplated. If (i) the nature of the (2) For a contract other than construction, whether
work to be performed requires the contractor to furnish the contractor has made progress payments, final payments
material that is regularly sold to the general public in the or other payments to the subcontractor or supplier in com-
normal course of business by the contractor and (ii) thepliance with the terms of the subcontract, purchase order, ot
price is under the limitations prescribed in 16.601(b)(3), the other agreement with the prime contractor; or
contracting officer shall use the clause with its Alternate I. (3) For any contract, whether the contractor's certifi-
If a labor-hour contract is contemplated, and if no specific cation of payment of a subcontractor or supplier
reimbursement for materials furnished is intended, the con-accompanying its payment request to the Government is
tracting officer may use the clause with its Alternate II. accurate.

(c) The contracting officer shall insert the following (b) If, in making the determination in paragraphs (a)(1)
clauses, appropriately modified with respect to payment dueand (2) of this subsection, the contracting officer finds the
dates in accordance with agency regulations: prime contractor is not in compliance, the contracting offi-

(1) The clause at 52.232-8, Discounts for Prompt cer may—

Payment, in solicitations and contracts when a fixed-price sup- (1) Encourage the contractor to make timely payment
ply contract or fixed-price service contract is contemplated. to the subcontractor or supplier; or

(2) A clause, substantially the same as the clause at (2) If authorized by the applicable payment clauses,
52.232-9, Limitation on Withholding of Payments, in solic- reduce or suspend progress payments to the contractor.
itations and contracts when a supply contract, research and (c) If the contracting officer determines that a certifica-
development contract, service contract, time-and-materialstion referred to in paragraph (a)(3) of this subsection is
contract, or labor-hour contract is contemplated that inaccurate in any material respect, the contracting officer
includes two or more terms authorizing the temporary with- shall initiate administrative or other remedial action.
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32.112-2 FEDERAL ACQUISITION REGULATION

32.112-2 Subcontractor requests for information. or progress payments (but not both) in accordance with their
(@) In accordance with Section 806(a)(1) of Pub. L. respective subparts.
102-190, as amended by Sections 2091 and 8105 of Pub. L.
103-355, upon the request of a subcontractor or supplier32.114 Unusual contract financing.
under a Federal contract for a non-commercial item, the Any contract financing arrangement that deviates from
contracting officer shall promptly advise the subcontractor this part is unusual contract financing. Unusual contract
or supplier as to— financing shall be authorized only after approval by the
(1) Whether the prime contractor has submitted head of the agency or as provided for in agency regulations.
requests for progress payments or other payments to the
Federal Government under the contract; and Subpart 32.2—Commercial Item Purchase
(2) Whether final payment under the contract has Financing
been made by the Federal Government to the prime con-
tractor. 32.200 Scope of subpart.
(b) In accordance with 5 U.S.C. 552(b)(1), this subsec- This subpart provides policies and procedures for com-
tion does not apply to matters that are— mercial financing arrangements under commercial
(1) Specifically authorized under criteria established purchases pursuant to Part 12.
by an Executive order to be kept classified in the interest of

national defense or foreign policy; and 32.201 Statutory authority.
(2) Properly classified pursuant to such Executive 10 U.S.C. 2307(f) and 41 U.S.C. 255(f) provide that pay-
order. ment for commercial items may be made under such terms
and conditions as the head of the agency determines are
32.113 Customary contract financing. appropriate or customary in the commercial marketplace

The following contract financing arrangements are cus- and are in the best interest of the United States.
tomary contract financing when provided in accordance
with this part and agency regulations— 32.202 General.
(a) Financing of shipbuilding, or ship conversion, alter-
ation, or repair, when agency regulations provide for 32.202-1 Policy.
progress payments based on a percentage or stage of com- (a) Use of financing in contractdt is the responsibility

pletion; of the contractor to provide all resources needed for perfor-
(b) Financing of construction or architect-engineer ser- mance of the contract. Thus, for purchases of commercial
vices purchased under the authority of Part 36; items, financing of the contract is normally the contractor's

(c) Financing of contracts for supplies or services responsibility. However, in some markets the provision of
awarded under the sealed bid method of procurement infinancing by the buyer is a commercial practice. In these
accordance with Part 14, or under the competitive negotia-circumstances, the contracting officer may include appropri-
tion method of procurement in accordance with Part 15, ate financing terms in contracts for commercial purchases
through progress payments based on costs in accordanc&hen doing so will be in the best interest of the Government.
with Subpart 32.5; (b) Authorization.Commercial interim payments and

(d) Financing of contracts for supplies or services commercial advance payments may be made under the fol-
awarded under a sole-source acquisition as defined in Part Gowing circumstances—
and using the procedures of Part 15, through either progress (1) The contract item financed is a commercial sup-
payments based on costs in accordance with Subpart 32.5ly or service;
or performance-based payments in accordance with Subpart (2) The contract price exceeds the simplified acquisi-
32.10 (but not both). Performance-based payments are théion threshold;
preferred method when the contracting officer finds them (3) The contracting officer determines that it is
practical, and the contractor agrees to their use; appropriate or customary in the commercial marketplace to

(e) Financing of contracts for supplies or services make financing payments for the item;
through advance payments in accordance with Subpart 32.4; (4) Authorizing this form of contract financing is in

(f) Financing of contracts for supplies or services the best interest of the Government (see paragraph (e) of
through guaranteed loans in accordance with Subpart 32.3this subsection);
or (5) Adequate security is obtained (see 32.202-4);

(g) Financing of contracts for supplies or services (6) Prior to any performance of work under the con-
through any appropriate combination of advance paymentsiract, the aggregate of commercial advance payments shall
guaranteed loans, and either performance-based paymentsot exceed 15 percent of the contract price;
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(7) The contract is awarded on the basis of competi- prompt payment purposese(, not subject to the interest
tive procedures or, if only one offer is solicited, adequate penalty provisions of the Prompt Payment Act in accor-
consideration is obtained (based on the time value of thedance with Subpart 32.9). A commercial interim payment
additional financing to be provided) if the financing is is given to the contractor after some work has been done,
expected to be substantially more advantageous to thewvhereas a commercial advance payment is given to the con
offeror than the offeror's normal method of customer tractor when no work has been done.
financing; and “Delivery payment” means a payment for accepted sup-

(8) The contracting officer obtains concurrence from plies or services, including payments for accepted partial
the payment office concerning liquidation provisions when deliveries. Commercial financing payments are liquidated
required by 32.206(e). by deduction from these payments. Delivery payments are

(c) Difference from non-commercial financing. invoice payments for prompt payment purposes.
Government financing of commercial purchases under this
subpart is expected to be different from that used for non-32.202-3 Conducting market research about financing
commercial purchases under Subpart 32.1 and its related terms.
subparts. While the contracting officer may adapt tech-  Contract financing may be a subject included in the mar-
nigues and procedures from the non-commercial subpart&ket research conducted in accordance with Part 10. If
for use in implementing commercial contract financing market research for contract financing is conducted, the
arrangements, the contracting officer must have a full contracting officer should consider—
understanding of effects of the differing contract environ-  (a) The extent to which other buyers provide contract
ments and of what is needed to protect the interests of thdinancing for purchases in that market;

Government in commercial contract financing. (b) The overall level of financing normally provided;

(d) Unusual contract financingAny contract financing (c) The amount or percentages of any payments equiva-
arrangement not in accord with the requirements of agencylent to commercial advance payments (see 32.202-2);
regulations or this part is unusual contract financing and (d) The basis for any payments equivalent to commer-
requires advance approval in accordance with agency pro<cial interim payments (see 32.202-2), as well as the
cedures. If not otherwise specified, such unusual contractfrequency, and amounts or percentages; and
financing shall be approved by the head of the contracting (e) Methods of liquidation of contract financing pay-
activity. ments and any special or unusual payment terms applicable

(e) Best interest of the Governmefithe statutes cited in  to delivery payments (see 32.202-2).

32.201 do not allow contract financing by the Government

unless it is in the best interest of the United States. Agencies32.202-4 Security for Government financing.

may establish standards to determine whether contract (a) Policy. (1) 10 U.S.C. 2307(f) and 41 U.S.C. 255(f)

financing is in the best interest of the Government. Theserequire the Government to obtain adequate security for

standards may be for certain types of procurements, certairGovernment financing. The contracting officer shall spec-

types of items, or certain dollar levels of procurements. ify in the solicitation the type of security the Government

will accept. If the Government is willing to accept more

32.202-2 Types of payments for commercial item than one form of security, the offeror shall be required to
purchases. specify the form of security it will provide. If acceptable to

These definitions incorporate the requirements of thethe contracting officer, the resulting contract shall specify
statutory commercial financing authority and the imple- the security (see 32.206(b)(1)(iv)).
mentation of the Prompt Payment Act. (2) Subject to agency regulations, the contracting

“Commercial advance payment” means a payment madeofficer may determine the offeror’s financial condition to be
before any performance of work under the contract. The adequate security, provided the offeror agrees to provide
aggregate of these payments shall not exceed 15 percent afdditional security should that financial condition become
the contract price. These payments are contract financingnadequate as security (see paragraph (c) of the clause ¢
payments for prompt payment purposies.,(not subjectto  52.232-29, Terms for Financing of Purchases of
the interest penalty provisions of the Prompt Payment Act inCommercial ltems). Assessment of the contractor’s finan-
accordance with Subpart 32.9). These payments are notial condition shall consider both net worth and liquidity. If
subject to Subpart 32.4, Advance Payments for Non-the contracting officer finds the offeror’s financial condition
Commercial Items. is not adequate security, the contracting officer shall require

“Commercial interim payment” means any payment that other adequate security. Paragraphs (b), (c), and (d) of this
is not a commercial advance payment or a delivery pay-subsection list other (but not all) forms of security that the
ment. These payments are contract financing payments forcontracting officer may find acceptable.

(FAC 97-02) 32-9



FAC 97-02 OCTOBER 10, 1997
32.203 FEDERAL ACQUISITION REGULATION

(3) The value of the security must be at least equal totation (see 32.204) or permit each offeror to propose its own
the maximum unliquidated amount of contract financing customary financing terms (see 32.205). When the con-
payments to be made to the contractor. The value of secutracting officer has sufficient information on financing
rity may be adjusted periodically during contract terms that are customary in the commercial marketplace for
performance, as long as it is always equal to or greater tharthe item, those terms may be specified in the solicitation.
the amount of unliquidated financing.

(b) Paramount lien.(1) The statutes cited in 32.201 32.204 Procedures for contracting officer-specified
provide that if the Government's security is in the form of a  commercial contract financing.
lien, such lien is paramount to all other liens and is effective  The financing terms shall be included in the solicitation.
immediately upon the first payment, without filing, notice, Contract financing shall not be a factor in the evaluation of

or other action by the United States. resulting proposals, and proposals of alternative financing
(2) When the Government's security is in the form of terms shall not be accepted (but see 14.208 and 15.206 con-
a lien, the contract shall specify what the lien is ugog, cerning amendments of solicitations). However, an offer

the work in process, the contractor's plant, or the contractor'sstating that the contracting officer-specified contract financ-
inventory. Contracting officers may be flexible in the choice ing terms will not be used by the offeror does not alter the
of assets. The contract must also give the Government avaluation of the offer, nor does it render the offer nonre-
right to verify the existence and value of the assets. sponsive or otherwise unacceptable. In the event of award

(3) Provision of Government financing shall be con- to an offeror who declined the proposed contract financing,
ditioned upon a contractor certification that the assetsthe contract financing provisions shall not be included in the
subject to the lien are free from any prior encumbrances.resulting contract. Contract financing shall not be a basis
Prior liens may result from such things as capital equipmentfor adjusting offerors' proposed prices, because the effect of
loans, installment purchases, working capital loans, variouscontract financing is reflected in each offeror's proposed
lines of credit, and revolving credit arrangements. prices.

(c) Other assets as securitZontracting officers may

consider the guidance at 28.203-2, 28.203-3, and 28.204 ir82.205 Procedures for offeror-proposed commercial
determining which types of assets may be acceptable as secu- contract financing.
rity. For the purpose of applying the guidance in Part 28 to  (a) Under this procedure, each offeror may propose
this subsection, the term “surety” and/or “individual surety” financing terms. The contracting officer must then deter-
should be interpreted to mean “offeror” and/or “contractor.” mine which offer is in the best interests of the United States.

(d) Other forms of securityOther acceptable forms of (b) Solicitations. The contracting officer shall include
security include— in the solicitation the provision at 52.232-31, Invitation to
(1) An irrevocable letter of credit from a federally Propose Financing Terms. The contracting officer shall
insured financial institution; also—
(2) A bond from a surety, acceptable in accordance (1) Specify the delivery payment (invoice) dates that
with Part 28 (note that the bond must guarantee repaymenwill be used in the evaluation of financing proposals; and
of the unliquidated contract financing); (2) Specify the interest rate to be used in the evalua-

(3) A guarantee of repayment from a person or cor- tion of financing proposals (see paragraph (c)(4) of this
poration of demonstrated liquid net worth, connected by section).

significant ownership to the contractor; or (c) Evaluation of proposals(1) When contract financ-
(4) Title to identified contractor assets of adequate ing terms vary among offerors, the contracting officer must
worth. adjust each proposed price for evaluation purposes to reflect

(e) Management of risk and securityn establishing the cost of providing the proposed financing in order to
contract financing terms, the contracting officer must be determine the total cost to the Government of that particular
aware of certain risks. For example, very high amounts of combination of price and financing.
financing early in the contract (front-end loading) may (2) Contract financing results in the Government
unduly increase the risk to the Government. The securitymaking payments earlier than it otherwise would. In order
and the amounts and timing of financing payments must beto determine the cost to the Government of making pay-
analyzed as a whole to determine whether the arrangemenments earlier, the contracting officer must compute the

will be in the best interest of the Government. imputed cost of those financing payments and add it to the
proposed price to determine the evaluated price for each
32.203 Determining contract financing terms. offeror.
When the criteria in 32.202-1(b) are met, the contracting (3) The imputed cost of a single financing payment is

officer may either specify the financing terms in the solici- the amount of the payment multiplied by the annual interest
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rate, multiplied by the number of years, or fraction thereof, mercial advance and commercial interim payments based
between the date of the financing payment and the date theipon a wide variety of bases, including (but not limited to)
amount would have been paid as a delivery payment. Theachievement or occurrence of specified events, the passag
imputed cost of financing is the sum of the imputed costs of of time, or specified times prior to the delivery date(s). The
each of the financing payments. basis for payment must be objectively determinable. The
(4) The time value of proposal-specified contract clause written by the contracting officer shall specify, to the
financing arrangements shall be calculated using as thesxtent access is necessary, the information and/or facilities
interest rate the Nominal Discount Rate specified in to which the Government shall have access for the purpose
Appendix C of OMB Circular A-94, “Benefit-Cost Analysis  of verifying the contractor’s entitlement to payment of con-
of Federal Programs; Guidelines and Discounts”, appropri-tract financing.
ate to the period of contract financing. Where the period of (2) If the contract is awarded using the offeror-pro-
proposed financing does not match the periods in the OMBposed procedure at 32.205, the clause constructed by thi
Circular, the interest rate for the period closest to the financecontracting officer under paragraph (b)(1) of this section
period shall be used. Appendix C is updated yearly, and isshall contain the following:
available from the Office of Economic Policy in the Office () A statement that the offeror’s proposed listing
of Management and Budget (OMB). of earliest times and greatest amounts of projected financing
payments submitted in accordance with paragraph (d)(2) of
32.206 Solicitation provisions and contract clauses. the provision at 52.232-31, Invitation to Propose Financing
(8) The contract shall contain the paragraph entitled Terms, is incorporated into the contract, and
“Payment” of the clause at 52.212-4, Contract Terms and (ii) A statement that financing payments shall be
Conditions—Commercial Iltems. If the contract will pro- made in the lesser amount and on the later of the date due i
vide for contract financing, the contracting officer shall accordance with the financing terms of the contract, or in
construct a solicitation provision and contract clause. Thisthe amount and on the date projected in the listing of earli-
solicitation provision shall be constructed in accordance est times and greatest amounts incorporated in the contract
with 32.204 or 32.205. If the procedure at 32.205 is used, (3) If the security accepted by the contracting officer
the solicitation provision at 52.232-31, Invitation to Propose is the contractor’s financial condition, the contracting offi-
Financing Terms, shall be included. The contract clausecer shall incorporate in the clause constructed under
shall be constructed in accordance with the requirements oparagraph (b)(1) of this section the following—

this subpart and any agency regulations. (i) A statement that the contractor’s financial con-
(b) Each contract financing clause shall include: dition has been accepted as adequate security for
(1) Adescription of the— commercial financing payments; and
(i) Computation of the financing payment (i) A statement that the contracting officer may
amounts (see paragraph (c) of this section); exercise the Government’s rights to require other security

(i) Specific conditions of contractor entittement under paragraph (c), Security for Government Financing, of
to those financing payments (see paragraph (c) of this secthe clause at 52.232-29, Terms for Financing of Purchases

tion); of Commercial Items, in the event the contractor’s financial
(i) Liquidation of those financing payments by condition changes and is found not to be adequate security.
delivery payments (see paragraph (e) of this section); (d) Instructions for multiple appropriationdf contract

(iv) Security the contractor will provide for financing is to be computed for the contract as a whole, and
financing payments and any terms or conditions specifically if there is more than one appropriation account (or subac-
applicable thereto (see 32.202-4); and count) funding payments under the contract, the contracting

(v) Frequency, form, and any additional content of officer shall include, in the contract, instructions for distrib-
the contractor's request for financing payment (in addition ution of financing payments to the respective funds
to the requirements of the clause at 52.232-29, Terms foraccounts. Distribution instructions and contract liquidation
Financing of Purchases of Commercial Items; and instructions must be mutually consistent.

(2) Unless agency regulations authorize alterations, (e) Liquidation. Liquidation of contract financing pay-

the unaltered text of the clause at 52.232-29, Terms forments shall be on the same basis as the computation o
Financing of Purchases of Commercial Items. contract financing payments; that is, financing payments

(c) Computation of amounts, and contractor entitlement computed on a whole contract basis shall be liquidated on a
provisions. (1) Contracts shall provide that delivery pay- whole contract basis; and a payment computed on a line
ments shall be made only for completed supplies anditem basis shall be liquidated against that line item. If lig-
services accepted by the Government in accordance wittuidation is on a whole contract basis, the contracting officer
the terms of the contract. Contracts may provide for com- shall use a uniform liquidation percentage as the liquidation
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method, unless the contracting officer obtains the concur-32.207 Administration and payment of commercial
rence of the cognizant payment office that the proposed financing payments.

liquidation provisions can be executed by that office, or  (a) Responsibility.The contracting officer responsible
unless agency regulations provide alternative liquidation for administration of the contract shall be responsible for
methods. review and approval of contract financing requests.

() Prompt payment for commercial purchase payments. (b) Approval of financing requestdJnless otherwise
The provisions of Subpart 32.9, Prompt Payment, apply toprovided in agency regulations, or by agreement with the
contract financing and invoice payments for commercial appropriate payment official—
purchases in the same manner they apply to non-commer- (1) The contracting officer shall be responsible for
cial purchases. The contracting officer is responsible for receiving, approving, and transmitting all contract financing
including in the contract all the information necessary to requests to the appropriate payment office; and
implement prompt payment. In particular, contracting offi- (2) Each approval shall specify the amount to be
cers must be careful to clearly differentiate in the contract paid, necessary contractual information, and the account(s)
between contract financing and invoice payments and(see 32.206(d)) to be charged for the payment.
between items having different prompt payment times. (c) Management of securityAfter contract award, the

(g9) Installment payment financing for commercial items. contracting officer responsible for approving requests for
Contracting officers may insert the clause at 52.232-30,financing payments shall be responsible for determining
Installment Payments for Commercial Items, in solicitations that the security continues to be adequate. If the contrac-
and contracts in lieu of constructing a specific clause in tor’s financial condition is the Government’s security, this
accordance with paragraphs (b) through (e) of this section,contracting officer is also responsible for monitoring the
if the contract action qualifies under the criteria at contractor’s financial condition.
32.202-1(b) and installment payments for the item are either
customary or are authorized in accordance with agency Subpart 32.3—Loan Guarantees for Defense
procedures. Production

(1) Description. Installment payment financing is
payment by the Government to a contractor of a fixed num-32.300 Scope of subpart.
ber of equal interim financing payments prior to delivery  This subpart prescribes policies and procedures for des-
and acceptance of a contract item. The installment paymenignated agencies’ guarantees of loans made by private
arrangement is designed to reduce administrative costsfinancial institutions to borrowers performing contracts
However, if a contract will have a large number of deliver- related to national defense (see 30.102).
ies, the administrative costs may increase to the point where
installment payments are not in the best interests of the32.301 Definitions.
Government. “Borrower,” as used in this subpart, means a contractor,
(2) Authorized types of installment payment financ- subcontractor (at any tier), or other supplier who receives a
ing and rates.Installment payments may be made using the guaranteed loan.
clause at 52.232-30, Installment Payments for Commercial “Federal Reserve Board” means the Board of Governors
Items, either at the 70 percent financing rate cited in theof the Federal Reserve System.
clause or at a lower rate in accordance with agency “Guaranteed loan” or “V loan,” as used in this subpart,
procedures. means a loan, revolving credit fund, or other financial
(3) Calculating the amount of installment financing arrangement made pursuant to Regulation V of the Federal
payments.The contracting officer shall identify in the con- Reserve Board, under which the guaranteeing agency is
tract schedule those items for which installment paymentobligated, on demand of the lender, to purchase a stated per-
financing is authorized. Monthly installment payment centage of the loan and to share any losses in the amount of
amounts are to be calculated by the contractor pursuant tdhe guaranteed percentage.
the instructions in the contract clause only for items autho-  “Guaranteeing agency,” as used in this subpart, means
rized to receive installment payment financing. any agency that the President has authorized to guarantee
(4) Liquidating installment paymentsf installment loans, through Federal Reserve Banks, for expediting
payments have been made for an item, the amount paid tmational defense production.
the contractor upon acceptance of the item by the
Government shall be reduced by the amount of installment32.302 Authority.
payments made for the item. The contractor’s request for Congress has authorized Federal Reserve Banks to act,
final payment for each item is required to show this on behalf of guaranteeing agencies, as fiscal agents of the
calculation. United States in the making of loan guarantees for defense
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production (Section 301, Defense Production Act of 1950 (1) Regulations governing the actions and operations
(50 U.S.C. App. 2091)). By Executive Order 10480, of fiscal agents.

August 14, 1953 (3 CFR 1949-53), as amended, the (2) Rates of interest, guarantee and commitment fees,
President has designated the following agencies as guararand other charges that may be made for loans, discounts

teeing agencies: advances, or commitments guaranteed by the guaranteein
(a) Department of Defense. agencies through the Federal Reserve Banks. These pre
(b) Department of Energy. scriptions may be in the form of specific rates or limits, or
(c) Department of Commerce. in other forms.
(d) Department of the Interior. (3) Uniform forms and procedures to be used in con-
(e) Department of Agriculture. nection with the guarantees.
(f) General Services Administration. (g) The guaranteeing agency is responsible for certify-
(g) National Aeronautics and Space Administration. ing eligibility for the guarantee and fixing the maximum
dollar amount and maturity date of the guaranteed loan to
32.303 General. meet the contractor’'s requirement for financing perfor-

(a) Section 301 of the Defense Production Act autho- mance of the defense production contract on hand at the
rizes loan guarantees for contract performance or othertime the guarantee application is submitted.
operations related to national defense, subject to amounts
annually authorized by Congress on the maximum obliga- 32.304 Procedures.
tion of any guaranteeing agency under any loan, discount,
advance, or commitment in connection therewith, entered32.304-1 Application for guarantee.
into under section 301. (See 50 U.S.C. App. 2091 for statu- (a) A contractor, subcontractor, or supplier that needs
tory limitations and exceptions concerning the authorization operating funds to perform a contract related to national
of loan guarantee amounts and the use of loan guaranteedefense may apply to a financing institution for a loan. If

for the prevention of insolvency or bankruptcy.) the financing institution is willing to extend credit, but con-
(b) The guarantee shall be for less than 100 percent ofsiders a Government guarantee necessary, the institutior
the loan unless the agency determines that— may apply to the Federal Reserve Bank of its district for the
(1) The circumstances are exceptional; guarantee. Application forms and guidance are available at
(2) The operations of the contractor are vital to the all Federal Reserve Banks.
national defense; and (b) The Federal Reserve Bank will promptly send a copy
(3) No other suitable means of financing are avail- of the application, including a list of the relevant defense
able. contracts held by the contractor, to the Federal Reserve
(c) Loan guarantees are not issued to other agencies oBoard. The Board will transmit the application and the list
the Government. of contracts to the interested guaranteeing agency, so tha

(d) Guaranteed loans are essentially the same as conthe agency can determine the eligibility of the contractor.
ventional loans made by private financial institutions, (c) To expedite the process, the Federal Reserve Bank
except that the guaranteeing agency is obligated, on demanchay, pursuant to instructions of a guaranteeing agency, sub
of the lender, to purchase a stated percentage of the loan amiit lists of the defense contracts to the interested
to share any losses in the amount of guaranteed percentageontracting officers.

It is the responsibility of the private financial institution to (d) While eligibility is being determined, the Federal
disburse and collect funds and to administer the loan.Reserve Bank will make any necessary credit investigations
Under Regulation V of the Federal Reserve Board (12 CFRto supplement the information furnished by the applicant
245), any private financing institution may submit an appli- financing institution in order to—

cation to the Federal Reserve Bank of its district for (1) Expedite necessary defense financing; and

guarantee of a loan or credit. (2) Protect the Government against monetary loss.
(e) Federal Reserve Banks will make the loan guarantee (e) The Federal Reserve Bank will send its report and

agreements on behalf of the guaranteeing agencies. recommendation to the Federal Reserve Board. The Boarc

(f) Under Section 302(c) of Executive Order 10480, will transmit them to the interested guaranteeing agency.
August 14, 1953 (3 CFR 1949-53), as amended, all actions
and operations of Federal Reserve Banks, as fiscal agent32.304-2 Certificate of eligibility.
are subject to the supervision of the Federal Reserve Board. (a) The contracting officer shall prepare the certificate
The Federal Reserve Board is authorized to prescribe theof eligibility for a contract that the contracting officer deems
following, after consultation with the heads of guaranteeing to be of material consequence, when—
agencies: (1) The contract financing office requests it;
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(2) Another interested agency requests it; or (2) The relationship of the contractor’s operations to
(3) The application for a loan guarantee relates to aperformance schedules; and
contract or subcontract within the cognizance of the con- (3) Other factors listed in paragraph (e) of this sec-
tracting officer. tion, if relevant to the case under consideration.

(b) The agency shall evaluate the relevant data, includ- (g) If the contracting officer determines that a certificate
ing the certificate of eligibility, the accompanying data, and of eligibility is not justified, the facts and reasons support-
any other relevant information on the contractor’s financial ing that conclusion shall be documented and furnished to
status and performance, to determine whether authorizatiorthe agency contract finance office.
of a loan guarantee would be in the Government’s interest.  (h) The guaranteeing agency shall review the proposed

(c) If the contractor has several major national defenseguarantee terms and conditions. If they are considered
contracts, it is normally not necessary to evaluate the eligi-appropriate, the guaranteeing agency shall complete a stan-
bility of relatively minor contracts. The determination of dard form of authorization as prescribed by the Federal
eligibility should be processed, without delay, based on theReserve Board. The agency shall transmit the authorization

preponderance of the amount of the contracts. through the Federal Reserve Board to the Federal Reserve
(d) The certificate of eligibility shall include the follow- Bank. The Bank is authorized to execute and deliver to the
ing determinations: financing institution a standard form of guarantee agree-
(1) The supplies or services to be acquired are essenment, with the terms and conditions approved for the
tial to the national defense. particular case. The financing institution will then make the

(2) The contractor has the facilities and the technical loan.
and management ability required for contract performance. (i) Substantially the same procedure may be followed

(3) There is no practicable alternate source for the for the application of an offeror who is actively negotiating
acquisition without prejudice to the national defense. (This or bidding for a defense contract, except that the guarantee
statement shall not be included if the contractor is a smallshall not be authorized until the contract has been executed.
business concern.) () The contracting officer shall report to the agency con-

(e) The contracting officer shall consider the following tract finance office any information about the contractor that

factors in determining if a practicable alternate source would have a potentially adverse impact on a pending guar-
exists: antee application. The contracting officer is not required,

(1) Prejudice to the national defense, because relet-however, to initiate any special investigation for this purpose.
ting of a contract with another source would conflict with a (k) With regard to existing contracts, the agency shall
major policy on defense acquisiti@g, policies relatingto  not consider the percentage of guarantee requested by the
the mobilization base. financing institution in determining the contractor’s

(2) The urgency of contract performance schedules. eligibility.

(3) The technical ability and facilities of other poten-

tial sources. 32.304-3 Asset formula.
(4) The extent to which other sources would need (a) Under guaranteed loans made primarily for working
contract financing to perform. capital purposes, the agency shall normally limit the guar-
(5) The willingness of other sources to enter into antee, by use of an asset formula, to an amount that does not
contracts. exceed a specified percentage (90 percent or less) of the

(6) The time and expense involved in repurchasing contractor’s investmente(g, payrolls and inventories) in
for contracts or parts of contracts. This may include poten-defense production contracts. The asset formula may
tial claims under a termination for convenience or delays include all items under defense contracts for which the con-

incident to default at a later date. tractor would be entitled to payment on performance or
(7) The comparative prices available from other termination. The formula shall exclude—
sources. (1) Amounts for which the contractor has not done
(8) The disruption of established subcontracting any work or made any expenditure;
arrangements. (2) Amounts that would become due as the result of
(9) Other pertinent factors. later performance under the contracts; and
() The contracting officer shall attach sufficient data to (3) Cash collateral or bank deposit balances.

the certificate of eligibility to support the determinations (b) Progress payments are deducted from the asset for-

made. Available pertinent information shall be included mula.

on— (c) The agency may relax the asset formula to an appro-
(1) The contractor’s past performance; priate extent for the time actually necessary for contract
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performance, if the contractor’s working capital and credit independently of defense production contracts under which

are inadequate. the borrower is the seller.
32.304-4 Guarantee amount and maturity. 32.304-6 Other collateral security.

The agency may change the guarantee amount or matu- The following are examples of other forms of security
rity date, within the limitations at 32.304-3, as follows: that, although seldom invoked under guaranteed loans, may

(a) If the contractor enters into additional defense pro- be required when considered necessary for protection of the
duction contracts after the application for, but before Government interest:
authorization of, a guarantee, the agency may adjust the (a) Mortgages on fixed assets.
loan guarantee amount or maturity date to meet any signifi- (b) Liens against inventories.
cant increase in financing need. (c) Endorsements.

(b) If the contractor enters into defense production con- (d) Guarantees.
tracts during the term of the guaranteed loan, the parties (e) Subordinations or standbys of other indebtedness.
may adjust the existing guarantee agreement to provide for
financing the new contracts. Pertinent information and the 32.304-7 Contract surety bonds and loan guarantees.
Federal Reserve Bank reports will be submitted to the guar- (a) Contract surety bonds are incompatible with the
anteeing agency under the procedures for the originalGovernment’s interests under guaranteed loans, unless th
guarantee application, described in 32.304-1. Normally, ainterests of the surety are subordinated to the guaranteed loar

new certificate of eligibility is required. (b) If a substantial share of the contractor’s defense con-
tracts are covered by surety bonds, or the amount of the
32.304-5 Assignment of claims under contracts. bond is substantial in relation to the contractor’s net worth,

(a) The agency shall generally require a contractor thatthe agency shall not authorize the guarantee of a loan on ¢
is provided a guaranteed loan to execute an assignment dbonded contract unless the surety enters into an agreemer
claims under defense production contracts (including anywith the financing institution to subordinate the surety’s
contracts entered into during the term of the guaranteed loamights and claims in favor of the guaranteed loan.
that are eligible for financing under the loan); however, the  (c) The agency approval of a guarantee for a loan
agency need not require assignment if any of the following involving relatively substantial subcontracts covered by
conditions are present: surety bonds shall also depend on the establishment of a ree

(1) The contractor’s financial condition is so strong sonable allocation agreement between the sureties and th
that the protection to the Government provided by an financing institution. The agreement should give the
assignment of claims is unnecessary. financing institution the benefit, with regard to payments to

(2) In connection with the assignment of claims be made on the contract, of the portion of its loans fairly
under a major contract, the increased protection of the loarattributable to expenditures made under the bonded subcon
that would be provided by the assignments under additional tracts before notice of default.
relatively smaller contracts is not considered necessary by
the agency. 32.304-8 Other borrowing.

(3) The assignment of claims would create an admin- (a) Because of the limitations under guaranteed loans,
istrative burden disproportionate to the protection required; some contractors seek to supplement the loan by other bor
e.g, if the contractor has a large number of contracts with rowing (outside the guarantee) from the financing institution
individually small dollar amounts. or other sources. It has been recognized in practice that,

(b) The contractor shall also execute an assignment ofwhile prohibition of borrowings outside the guaranteed loan
claims if requested to do so by the guarantor or the financ-is preferable when practicable in a given V-loan case, such
ing institution. other borrowings should be permitted when necessary.

(c) A subcontract or purchase order issued to a subcon- (b) If the agency consents to the contractor obtaining
tractor shall not be considered eligible for financing under other borrowing during the guaranteed loan period, the
guaranteed loans when the issuer of the subcontract or puragency shall apply the following restrictions:
chase order reserves (1) A reasonable limit on the amount of other

(1) The privilege of making payments directly to the borrowing.
assignor or to the assignor and assignee jointly, after notice (2) If guaranteed and unguaranteed loans are made
of the assignment, or by the same financing institution, a requirement that any

(2) The right to reduce or set off assigned proceedscollateral security requested by the institution under the
under defense production contracts by reason of claimsunguaranteed loan is also to be secondary collateral for the
against the borrower arising after notice of assignment andguaranteed loan.
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(3) Arequirement that the contractor provide appro- 32.401 Statutory authority.
priate documentation to the guaranteeing agency, at The agency may authorize advance payments in negotiated
intervals not longer than 30 days, to disclose outstandingand sealed bid contracts if the action is appropriate under—

unguaranteed borrowings. (a) Section 305 of the Federal Property and
Administrative Services Act of 1949 (41 U.S.C. 255);
32.305 Loan guarantees for terminated contracts. (b) The Armed Services Procurement Act (10 U.S.C.

(a) The purpose of guaranteed loares; to provide for 2307); or
financing based on the borrower’s recoverable investment (c) Pub. L. 85-804 (50 U.S.C. 1431-1435) and
in defense production contracts, may also apply to contractExecutive Order 10789, November 14, 1958 (3 CFR 1958
that have been terminated (partially or totally) for the con- Supp. pp. 72-74) (see Part 50 of the Federal Acquisition

venience of the Government. Guaranteed loans also may b&egulation (FAR) for other applications of this statute).
made before such termination if it is known that termination

of particular contracts for the convenience of the 32402 General.
Govc_ernment is about_to occur. Thes_e loans are _expected 0 (a) Alimitation on authority to grant advance payments
provide necessary financing pending termination settle- nger pub. L. 85-804 (50 U.S.C. 1431-1435) is described at
ments and payments. They may also finance continuingpar 50.203(b)(4).
performance of defense production contracts that are eligi- (b) Advance payments may be provided on any type of
ble for guaranteed loans. _ . contract; however, the agency shall authorize advance pay-
(b) The procedure for such guarantees is substantiallyens sparingly. Except for the contracts described in
the same as that outlined in 32.304, except that certifi-35 43(3) and (b), advance payment is the least preferred
cates of eligibility are _not required for (1) c_ontracts th_at method of contract financing (see 32.106) and generally
h?ve b(taenttot?rlllytte;]rmmaged or (Z)tt.hﬁ tetrmmfate;j gor_r“ﬁnthey should not be authorized if other types of financing are
ot contracts fhal have been partialy terminated. ereasonably available to the contractor in adequate amounts.

é%igﬁr{mzzﬁlllosf:se ar?ée&ag::ggrse tr;;c?os;r?srywiItlobea\égllsl‘oans and credit at excessive interest rates or other exorbi-
o . tant charges, or loans from other Government agencies, are
liguidating from the proceeds of defense production

contracts not considered reasonably available financing.
(c) Loén guarantees for contract termination financing (c) If statutory requirements and standards for advance

shall not be provided before specific contract terminations payment determinations are met, the contracting ofﬁc_:er
are certain shall generally recommend that the agency authorize

advance payments.
(1) The statutory requirements are that—

() The contractor gives adequate security;

(i) The advance payments will not exceed the
Wnpaid contract price (see 32.410(b), subparagraph (a)(2));

32.306 Loan guarantees for subcontracts.

If the request for a loan guarantee concerns a subcon-
tractor that is financially weak in comparison with its
contractor, the Government's interests may be fostered b
the contractor making progress payments to the subcontrac@nd ) )
tor. If so, the agency shall try to arrange for the contractor (i) The agency head or designee determines,
to provide the progress payments. As a result, the need fof@sed on written findings, that the advance payment—
the loan guarantee may be reduced or eliminated and the (A) Is in the public interest (under 32.401(a) or
contractor would bear part or all of the risk of loss arising (P)); or
from the selection of the subcontractor. (B) Facilitates the national defense (under

32.401(c)).
Subpart 32.4—Advance Payments for (2) The standards for advance payment determina-

Non-Commercial ltems tions are that—
(i) The advance payments will not exceed the con-

32.400 Scope of subpart. tractor’s interim cash needs based on—

This subpart provides policies and procedures for (A) Analysis of the cash flow required for con-
advance payments on prime contracts and subcontracts. lract performance;
does not include policies and procedures for advance pay- (B) Consideration of the reimbursement or
ments for the types of transactions listed in 32.404. This other payment cycle; and
subpart does not apply to commercial advance payments, (C) To the extent possible, employment of the
which are subject to Subpart 32.2. contractor’s own working capital;
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(i) The advance payments are necessary to sup- (g) Contracts with small business concerns, under which

plement other funds or credit available to a contractor; circumstances that make advance payments appropriate
(iif) The recipient is otherwise qualified as a often occur (but see 32.104(b)).
responsible contractor; (h) Contracts under which exceptional circumstances

(iv) The Government will benefit from perfor- make advance payments the most advantageous contrac
mance prospects or there are other practical advantages; arfthancing method for both the Government and the contrac-
(v) The case fits one or more of the categories tor.
described in 32.403.

(d) If necessary, the agency may authorize advance pay32.404 Exclusions.
ments in addition to progress or partial payments on the (a) This subpart does not apply to advance payments
same contract (see 32.501-1(c)). authorized by law for—

(e) Each agency that provides advance payments shall— (1) Rent;

(1) Place the responsibility for making findings and (2) Tuition;
determinations, and for approval of contract terms concern- (3) Insurance premiums;
ing advance payments (see 32.410), at an organizational (4) Expenses of investigations in foreign countries;
level high enough to ensure uniform application of this sub- (5) Extension or connection of public utilities for
part (see the limitation at 50.201(b) which also applies to Government buildings or installations;
advance payments authorized under Pub. L. 85-804 (6) Subscriptions to publications;
(50 U.S.C. 1431-1435)); and (7) Purchases of supplies or services in foreign coun-
(2) Establish procedures for coordination, before tries, if—
advance payment authorization, with the activity that pro- () The purchase price does not exceed $10,000
vides contract financing support. (or equivalent amount of the applicable foreign currency);

(f) If the contract provides for advance payments under and
Pub. L. 85-804, the contracting officer shall ensure confor- (i) The advance payment is required by the laws
mance with the requirements of FAR 50.307. or government regulations of the foreign country con-

cerned,;
32.403 Applicability. (8) Enforcement of the customs or narcotics laws; or

Advance payments may be considered useful and appro- (9) Other types of transactions excluded by agency
priate for the following: procedures under statutory authority.

(a) Contracts for experimental, research, or development (b) Agencies may issue their own instructions to deal
work with nonprofit educational or research institutions. with advance payment items in paragraph (a) of this section

(b) Contracts solely for the management and operationauthorized under statutes relevant to their agencies.
of Government-owned plants.

(c) Contracts for acquisition at cost of facilities for 32.405 Applying Pub. L. 85-804 to advance payments
Government ownership. under sealed bid contracts.

(d) Contracts of such a highly classified nature that the (a) Actions that designated agencies may take to facili-
agency considers it undesirable for national security to per-tate the national defense without regard to other provisions
mit assignment of claims under the contract. of law relating to contracts, as explained in 50.101(a), also

(e) Contracts entered into with financially weak contrac- include making advance payments. These advance pay-
tors whose technical ability is considered essential to thements may be made at or after award of sealed bid contracts
agency. In these cases, the agency shall closely monitor thas well as negotiated contracts.
contractor’s performance and financial controls to reduce (b) Bidders may request advance payments before or
the Government’s financial risk. after award, even if the invitation for bids does not contain

() Contracts for which a loan by a private financial an advance payment provision. However, the contracting
institution is not practicable, whether or not a loan guaran- officer shall reject any bid requiring that advance payments

tee under this part is issued; for example, if— be provided as a basis for acceptance.

(1) Financing institutions will not assume a reason-  (c) When advance payments are requested, the agenc
able portion of the risk under a guaranteed loan; may—

(2) Loans with reasonable interest rates or finance (1) Enter into the contract and provide for advance
charges are not available to the contractor; or payments conforming to this Part 32;

(3) Contracts involve operations so remote from a (2) Enter into the contract without providing for
financial institution that the institution could not be advance payments if the contractor does not actually neec
expected to suitably administer a guaranteed loan. advance payments; or
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(3) Deny award of the contract if the request for 32.407 Interest.
advance payments has been disapproved under 32.409-2 (a) Except as provided in paragraph (d) of this section,
and funds adequate for performance are not otherwise availthe contracting officer shall charge interest on the daily
able to the offeror. unliquidated balance of all advance payments at the higher
of—
32.406 Letters of credit. (1) The published prime rate of the banking institu-
(a) The Department of the Treasury (Treasury) pre- tion (depository) in which the special bank account (see
scribes regulations and instructions covering the use 0f32.409-3) is established; or
letters of credit for advance payments under contracts. See (2) The rate established by the Secretary of the
Treasury Department Circular 1075 (31 CFR 205), and theTreasury under 50 U.S.C. App. 1215(b)(2).
implementing instructions in the Treasury Financial (b) The interest rate for advance payments shall be
Manual, available in offices providing financial advice and adjusted for changes in the prime rate of the depository and
assistance. the semiannual determination by the Secretary of the
(b) If agencies provide advance payments to contractors,Treasury under 50 U.S.C. App. 1215(b)(2). The contracting
use of the following methods is required unless the agencyofficer shall obtain data from the depository on changes in
has obtained a waiver from the Treasury Department: the interest rate during the month. Interest shall be com-
(1) By letter of credit if the contracting agency puted at the end of each month on the daily unliquidated
expects to have a continuing relationship with the contrac-balance of advance payments at the applicable daily interest
tor for a year or more, with advances totaling at least rate.
$120,000 a year. (c) Interest shall be required on contracts that are for
(2) By direct Treasury check if the circumstances do acquisition, at cost, of facilities for Government ownership,
not meet the criteria in subparagraph (b)(1) of this section. if the contracts are awarded in combination with, or in con-
(c) If the agency has entered into multiple contracts (or templation of, supply contracts or subcontracts.
a combination of contract(s) and assistance agreement(s)) (d) The agency head or designee may authorize advance
involving eligibility of a contractor for more than one letter payments without interest under the following types of con-
of credit, the agency shall follow arrangements made undertracts, if in the Government’s interest:

Treasury procedures for— (1) Contracts for experimental, research, or develop-
(1) Consolidating funding to the same contractor ment work (including studies, surveys, and demonstrations
under one letter of credit or in socio-economic areas) with nonprofit education or
(2) Replacing multiple letters of credit with a single research institutions.
letter of credit. (2) Contracts solely for the management and opera-
(d) The letter of credit enables the contractor to withdraw tion of Government-owned plants.
Government funds in amounts needed to cover its own dis- (3) Cost-reimbursement contracts with governments,

bursements of cash for contract performance. Wheneverincluding State or local governments, or their
feasible, the agency shall, under the direction and approvainstrumentalities.
of the Department of the Treasury, use a letter of credit (4) Other classes of contracts, or unusual cases, for
method that requires the contractor not to withdraw the which the exclusion of interest on advances is specifically
Government funds until the contractor’s checks have been—authorized by agency procedures.
(1) Forwarded to the payees (delay of drawdown (e) If a contract provides for interest-free advance pay-
technique), or ments, the contracting officer may require the contractor to
(2) Presented to the contractor’s bank for payment charge interest on advances or downpayments to subcon-
(checks paid technique) (see 31 CFR 205.3 and 205.4(d)).tractors and credit the Government for the proceeds from
(e) The Treasury regulations provide for terminating the the interest charges. Interest rates shall be determined as
advance financing arrangement if the contractor is unwill- described in paragraphs (a) and (b) of this section. The con-
ing or unable to minimize the elapsed time between receipttracting officer need not require the contractor to charge
of the advance and disbursement of the funds. In suchinterest on an advance to a subcontractor that is an institu-
cases, if reversion to normal payment methods is not feasition of the kind described in subparagraph (d)(1) of this
ble, the Treasury regulation provides for use of a working section.
capital method of advancke., for limiting advances to— (f) The contracting officer shall not allow interest
(1) Only the estimated disbursements for a given ini- charges, required by this 32.407, as reimbursable costs
tial period and under cost-reimbursement contracts, whether the interest
(2) Subsequently, for only actual cash disbursementscharge was incurred by the prime contractor or a
(31 CFR 205.3(k) and 205.7). subcontractor.
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32.408 Application for advance payments. (5) The contract fee or profit contemplated; and
(a) Acontractor may apply for advance payments before (6) A copy of the contract, if available.
or after the award of a contract. (b) The contractor’s request and supporting information.

(b) The contractor shall submit any advance payment (c) A report on the contractor's past performance,
request in writing to the contracting officer and provide the responsibility, technical ability, and plant capacity.

following information: (d) Comments on—

(1) Areference to the contract if the request concerns (1) The contractor’s need for advance payments; and
an existing contract, or a reference to the solicitation if the (2) Potential Government benefits from the contract
request concerns a proposed contract. performance.

(2) A cash flow forecast showing estimated disburse- (e) Proposed advance payment contract terms, including
ments and receipts for the period of contract performance.proposed security requirements.

If the application pertains to a type of contract described in  (f) The findings, determination, and authorization (see
32.403(a) or (b), the contractor shall limit the forecast to the 32.410).
contract to be financed by advance payments. (g) The recommendation for approval of the advance

(3) The proposed total amount of advance payments.payment request.

(4) The name and address of the bank at which the (h) Justification of any proposal for waiver of interest
contractor expects to establish a special account as depostharges (see 32.407).
tory for the advance payments. If advance payments in the
form of a letter of credit are anticipated, the contractor shall 32.409-2 Recommendation for disapproval
identify the specific account at the bank to be used. This If recommending disapproval, the contracting officer
subparagraph (b)(4) is not applicable if an alternate methodshall, under agency procedures, transmit—
is used under agency procedures. (a) The items prescribed in 32.409-1(a), (b), and (c); and

(5) A description of the contractor’s efforts to obtain (b) The recommendation for disapproval and the
unguaranteed private financing or a V-loan (see 32.301)reasons.
under eligible contracts. This requirement is not applicable
to the contract types described in 32.403(a) or (b). 32.409-3 Security, supervision, and covenants.

(6) Other information appropriate to an understand-  (a) If advance payments are approved, the contracting
ing of (i) the contractor’s financial condition and need, (ii) officer shall enter into an agreement with the contractor
the contractor’s ability to perform the contract without loss covering bank accounts and suitable covenants protecting
to the Government, and (iii) financial safeguards needed tothe Government’s interest (see 32.411). This requirement
protect the Government's interest. Ordinarily, if the con- generally applies under all statutory authorities, but modi-
tract is a type described in 32.403(a) or (b), the contractorfied requirements applicable to certain specific cases are
may limit the response to this subparagraph (b)(6) to infor- prescribed in paragraphs (e) through (g) of this section.
mation on the contractor’s reliability, technical ability, and (b) The agency shall—

accounting system and controls. (1) Ensure that the amount of advance payments does
not exceed the contractor’s financial needs, and
32.409 Contracting officer action. (2) Closely supervise the contractor’s withdrawal of

After analysis of the contractor’s application and any funds from special bank accounts in which the advance pay-
appropriate investigation, the contracting officer shall rec- ments are deposited.
ommend approval or disapproval and transmit the request (c) In the terms of the agreement, the contracting officer
and recommendation to the approving authority designatedshould provide for a paramount lien in favor of the

under 32.402(e). Government. This lien may supplement or replace other
security requirements. The lien should cover—
32.409-1 Recommendation for approval. (1) Supplies being acquired:;
If recommending approval, the contracting officer shall (2) Any credit balance in the special bank account in
transmit the following, under agency procedures, to the which advance payments are deposited; and
approving authority: (3) All property that the contractor acquires for per-
(a) Contract data, including— forming the contract, except to the extent to which the
(1) Identification and date of the award; Government otherwise has valid title to the property.
(2) Citation of the appropriation; (d) Security requirements vary to fit the circumstances
(3) Type and dollar amount of the contract; of different cases. Minimum security requirements are cov-

(4) Items to be supplied, schedule of deliveries or ered by the clauses prescribed in the contract. The
performance, and status of any deliveries or performance; contracting officer may supplement these as necessary ir
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each case for protection of the Government’s interest.
Examples of additional security terms are—

(1) Personal or corporate endorsements or guarantees;

(2) Pledges of collateral;

(3) Subordination or standby of other indebtedness;

(4) Controls or limitations on profit distributions,
salaries, bonuses or commissions, rentals and royalties, cap-
ital expenditures, creation of liens, retirement of stock or
debt, and creation of additional obligations; and

(5) Advance payment bonds (rarely required).

(e) In an advance payment agreement with an instru-
mentality of the Government, a State, a local government,
or an agency or instrumentality of a State or local govern-
ment, the contracting officer may omit the requirement for
deposit of the advances in a special bank account, if the offi-
cial approving the advance determines that other adequate
security exists to protect the Government'’s interest.

(H The requirements of this 32.409-3 do not apply when
using letters of credit if an agency’s procedures provide for—

(1) The use under a cost-reimbursement contract of
Federal funds deposited in the contractor’s bank account
(without the contractor acquiring title to the funds); and

(2) The security of such deposit of public moneys in
accordance with governing regulations of the Treasury
Department.

(g) If a separate special bank account is not required,
e.g, advance payment by a letter of credit, an agency may
require a special bank account for an individual case, or
classes of cases, if the circumstances warrant.

32.410 Findings, determination, and authorization.
(a) Each determination concerning advance payments
shall be supported by written findings (see 32.402(c)(1)(iii)).
(b) The following is an example of the format and text
of findings, determination, and authorization with alterna-
tive words, phrases, and paragraphs to be selected to
conform to the circumstances involved:

FINDINGS, DETERMINATION, AND AUTHORIZATION FOR
ADVANCE PAYMENTS FINDINGS

(@) The undersigned hereby finds that:

(1) The Infert the name of the
contracting activity and Ingert the
name of the contractp (have entered) (propose to enter)
into (negotiated) (sealed bid) Contract No. "
dated Sbimmarize the specific facts and sig-
nificant circumstances concerning the contract and the
contractor, that, together with the other findings, will
clearly support the determination belpw.

(2) Advance payments (in an amount not to exceed
$ at any time outstanding) (in an aggregate
amount not exceeding $ , less the aggregate
amounts repaid, or withdrawn by the Government) are
required by the Contractor to perform under the contract.
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The amount does not exceed the unpaid contract price or the
estimated interim cash needs arising during the reimburse-
ment cycle.

(3) The advance payments are necessary for prompt,
efficient contract performance that will benefit the
Government.

(4) The proposed advance payment clause provides
for security for the protection of the Government. The
clause requires that all payments will be deposited in a spe-
cial bank account and that the Government will have a
paramount lien on (i) the credit balance in the special bank
account, (ii) any supplies contracted for, and (iii) any mate-
rial or other property acquired for performance of the
contract. [nsert the following, if applicable. (The
Contractor’s financial management system provides for
effective control over and accountability for all Federal
funds under governing regulations of the Treasury
Department.) (An advance payment bond is required.)
This security is considered adequate.

(5) Advance payments are the only adequate means
of financing available to the Contractor, and the amount
designated in (2) of this section is based, to the extent pos-
sible, on the use of the Contractor’s own working capital in
performing thecontract. [nsert paragraph (6), (7), or (8),
as applicablg

(6) The Contractor is a nonprofit (educational) (and)
(research) institution, and the contract is for (experimental)
(,) (research and development) work.

(7) The contract is solely for the management and
operation of a Government-owned plant.

(8) The following unusual facts and circumstances
favor making advance payments to the Contractor without
interest: List the pertinent facts and circumstanges.

DETERMINATION

(b) Based on the findings in (a) of this section, the
undersigned determined that the making of the proposed
advance payments, (with interest at the rate of
[Insert the interest rate computed in accordance with
32.407 percent on the daily unliquidated balance of the
advance payments,) (without interest, except as provided by
the proposed advance payment clause,) (is in the public
interest) (will facilitate the national defense).

AUTHORIZATION

(c) The advance payments, of which (the amount at any
time outstanding) (the aggregate amount, less the aggregate
amounts repaid, or withdrawn by the Government), shall
not exceed $ , are hereby authorized under
(section 305 of the Federal Property and Administrative
Services Act of 1949 (41 U.S.C. 255)) (the Armed Services
Procurement Act (10 U.S.C. 2307)) (the Extraordinary
Contracting Authority of Government Agencies in
Connection with National Defense Functions (50 U.S.C.
1431-1435) and Executive Order No. 10789 of November
14, 1958 (3CFR 1958 Supp. pp. 72-74))0f, if other, cite
appropriate authority on (terms substantially as contained
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in the proposed advance payment clause, a copy (an outline)
of which is annexed to this authorization) (the following
terms:) [nsert the appropriate ternis(All prior authoriza-

tions for advance payments under Contract No.

Corporation (12 U.S.C. 1811). The parties agree to deposit

the amounts with the Bank, which meets the requirement.
(c) This Special Bank Account is designated

“ Ifisert the contractor’s nanje

are superseded.)

[Signature]

[Name Typed

[Title of Authorized Official]

[Each Findings, Determination, and Authorization shall be
individually prepared to fit the particular circumstances at
hand. Subparagraphs (a)(1), (2), (3) and (4) and para-
graphs (b) and (c) shall be used in each case. If the contract
is (a) for experimental, developmental or research work and
with a nonprofit educational or research institution, or (b)
only for management and operation of a Government-owned
plant, subparagraph (a)(5) should not be included. If the
advance payment is to be made without interest to the con-
tractor, include subparagraph (a)(6), (7), or (8). If any
advance payments have previously been authorized for the
contract, include the final sentence of paragraph (c). The
alternate parenthetical wording or other modifications may
be used as appropriate. The paragraphs actually used shall
be renumbered sequentially.]

32.411 Agreement for special bank account.

The contracting officer shall use substantially the fol-

lowing form of agreement for a special bank account for
advance payments:

AGREEMENT FORSPECIAL BANK ACCOUNT

This agreement is entered into this day of
, 19, between the United States of America,
(the Government), represented by the Contracting Officer
executing this agreement, Insdrt the
name of the contractor], a Insert the name of
the State of incorporatigreorporation (the Contractor), and
, a banking corporation under the laws of

, located at (the Bank).
RECITALS
(a) Under date of , 19 , the
Government and the Contractor entered into Contract
No. , or a related supplemental agreement,

providing for advance payments to the Contractor. A copy
of the advance payment terms was furnished to the Bank.
(b) The contract or supplemental agreement requires
that amounts advanced to the Contractor be deposited sepa-
rate from the Contractor's general or other funds, in a
Special Bank Account at a member bank of the Federal
Reserve System or any “insured” bank within the meaning
of the Act creating the Federal Deposit Insurance

Ipsert the name of the Government aggncy
Special Bank Account.”

COVENANTS

In consideration of the foregoing, and for other good and
valuable considerations, the parties agree to the following
conditions:

(@) The Government shall have a lien on the credit bal-
ance in the account to secure the repayment of all advance
payments made to the Contractor. The lien is paramount to
any lien or claim of the Bank regarding the account.

(b) The Bank is bound by the terms of the contract relat-
ing to the deposit and withdrawal of funds in the Special
Bank Account, but is not responsible for the application of
funds withdrawn from the account. The Bank shall act on
written directions from the Contracting Officer, the admin-
istering office, or a duly authorized representative of either.
The Bank is not liable to any party to this agreement for any
action that complies with the written directions. Any writ-
ten directions received by the Bank through the Contracting
Officer on Insert the name of the ageicy
stationery and purporting to be signed by, or by the direction
of or duly authorized representative, shall
be, as far as the rights, duties, and liabilities of the Bank are
concerned, considered as being properly issued and filed
with the Bank by the Insgrt the name
of the agendy

(c) The Government, or its authorized representatives,
shall have access to the books and records maintained by
the Bank regarding the Special Bank Account at all reason-
able times and for all reasonable purposes, including (but
not limited to), the inspection or copying of the books and
records and any and all pertinent memoranda, checks, cor-
respondence, or documents. The Bank shall preserve the
books and records for a period of 6 years after the closing of
this Special Bank Account.

(d) In the event of the service of any writ of attachment,
levy of execution, or commencement of garnishment pro-
ceedings regarding the Special Bank Account, the Bank will
promptly notify Ifsert the name of the
administering officg

(e) While this Special Bank Account exists, the Bank
shall inform the Government each month of the Bank's pub-
lished prime interest rate and changes to the rate during the
month. The Bank shall give this information to the
Contracting Officer on the last business day of the month.
[This covenant will not be included in Special Bank Account
Agreements covering interest-free advance paynjents.

Each of the parties to this agreement has executed the
agreement on , 19

[Signatures and Official Titlgs
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32.412 Contract clause. 32.501-1 Customary progress payment rates.

(8) The contracting officer shall insert the clause at (&) The customary progress payment rate is 80 percent,
52.232-12, Advance Payments, in solicitations and con-applicable to the total costs of performing the contract. The
tracts under which the Government will provide advance customary rate for contracts with small business concerns is
payments, except as provided in 32.412(b). 85 percent. The Department of Defense (DOD) may estab-

(b) If the agency desires to waive the countersignaturelish other customary rates for foreign military sales and for
requirement because of the contractor’s financial strength,flexible progress payments.
good performance record, and favorable experience con- (b) Any rate higher than those permitted in paragraph (a)
cerning cost disallowances, the contracting officer shall useOf this section shall be considered an unusual progress pay-
the clause with its Alternate 1. ment. The contracting officer shall not include a higher rate

(c) If a cost-reimbursement contract is contemplated, in & contract unless advance agency approval is obtained as
the contracting officer shall use the clause with its Prescribed in 32.501-2.

Alternate |L. (c) When advance payments and progress payments are

(d) If the agency considers a more rapid liquidation a_uthorized under the same contract, a progress payment rate
appropriate, the contracting officer shall use the clause withigher than the customary rate shall not be authorized.
its Alternate Il (d) In accordance with the Defense Procurement

(e) If the agency provides advance payments under thdMProvement Act of 1986 (Public Law 99-145), as

contract at no interest to the prime contractor, the contract-2Mmended, and for civilian agencies, in accordance with
ing officer shall use the clause with its Alternate V. 41 U.S.C. 255, as amended, progress payments are limited

(f) If the requirement for a special bank account is elim- to 80 percept on WOI’!( accomplished under updefinitized
inated in accordance with 32.409-3(e) or (g), the contractingcontraot actions. A higher rate is not authorized under
officer shall insert in the solicitation or contract the clause unusual progress payr_ngpts or c_)ther customary progress
set forth in Alternate V of 52.232-12, Advance Payments, payments for the undefinitized actions.

instead of the basic clause. 32.501-2 Unusual progress payments.

(a) The contracting officer may provide unusual
progress payments only if—

(1) The contract necessitates predelivery expendi-
tures that are large in relation to contract price and in
A . - relation to the contractor’s working capital and credit;

This subpart prescribes policies, procedures, forms, (2) The contractor fully documents an actual need to
solicitation provisions, and contract clauses for providing supplement any private financing available, including guar-
contract financing through progress payments based O nteed loans: and ’

costs. This subpart does not a.pply to— (3) The contractor’s request is approved by the head
(@) Payments under cost-reimbursement contracts, othept yhe contracting activity or a designee. In addition, see
than reimbursement of the contractor’s progress paymentsz, 5go_o.

to subcontractors and suppliers (see 32.504(f)); or _ (b) The excess of the unusual progress payment rate
(b) Contracts for construction or for shipbuilding or ship approved over the customary progress payment rate should
conversion, alteration, or repair, when the contracts providepg the lowest amount possible under the circumstances.
for progress payments based on a percentage or stage of (c) Progress payments will not be considered unusual
completion. merely because they are on letter contracts or the definitive
contracts that supersede letter contracts.

Subpart 32.5—Progress Payments Based on
Costs

32.500 Scope of subpart.

32.501 General.
Progress payments may be customary or unusual32.501-3 Contract price.
Customary progress payments are those made under the (a) For the purpose of making progress payments and

general guidance in this subpart, using the customarydetermining the limitation on progress payments, the con-
progress payment rate, the cost base, and frequency of payract price shall be as follows:

ment established in the Progress Payments clause, and (1) Under firm-fixed-price contracts, the contract
either the ordinary liquidation method or the alternate price is the current contract price plus any unpriced modifi-
method as provided in subsections 32.503-8 and 32.503-9cations for which funds have been obligated.

Any other progress payments are considered unusual, and (2) If the contract is redeterminable or subject to eco-
may be used only in exceptional cases when authorized imomic price adjustment, the contract price is the initial price
accordance with subsection 32.501-2. until modified.
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(3) Under a fixed-price incentive contract, the con- first delivery of products, or other performance milestones,
tract price is the target price plus any unpriced for a substantial time after work must begin (normally 4
modifications for which funds have been obligated. months or more for small business concerns; 6 months or
However, if the contractor’s properly incurred costs exceed more for others), and (2) will make expenditures for con-
the target price, the contracting officer may provisionally tract performance during the predelivery period that have a
increase the price up to the ceiling or maximum price. significant impact on the contractor’s working capital.

(4) Under a letter contract, the contract price is the Progress payments may also be authorized, particularly for
maximum amount obligated by the contract as modified. ~ small suppliers, if the contractor demonstrates actual finan-

(5) Under an unpriced order issued against a basiccial need or the unavailability of private financing (see
ordering agreement, the contract price is the maximum32.106(a)).
amount obligated by the order, as modified. (b) To reduce undue administrative effort and expense,

(6) Any portion of the contract specifically providing unless otherwise provided in agency regulations, the con-
for reimbursement of costs only shall be excluded from the tracting officer shall not provide for progress payments on

contract price. contracts of less than $1 million unless—

(b) The contracting officer shall not make progress pay- (1) The contractor is a small business concern and the
ments or increase the contract price beyond the fundscontract will be equal to or greater than the simplified acqui-
obligated under the contract, as amended. sition threshold; or

(2) The contractor will perform a group of small con-
32.501-4 [Reserved] tracts at the same time and the total impact on working
capital is equivalent to a single contract of $1,000,000 or
32.501-5 Other protective terms. more.

If the contracting officer considers it necessary for pro-  (c)(1) In considering whether to provide for progress
tection of the Government'’s interest, protective terms suchpayments in circumstances under which a series of orders
as the following may be used in addition to the Progressare awarded e(g, indefinite delivery contracts or basic

Payments clause of the contract: ordering agreements contemplating requisitions, task
(a) Personal or corporate guarantees. orders, etc., or their equivalent), the contracting officer shall
(b) Subordinations or standbys of indebtedness. apply the standards in paragraphs (a) and (b) of this subsec
(c) Special bank accounts. tion, based on—

(d) Protective covenants of the kinds in paragraph (p) of (i) An estimate of the total work to be done; and
the clause at 52.232-12, Advance Payments. (i) The probable impact on working capital of the

(e) Aprovision, included in the solicitation and resultant predelivery expenditures and production lead times of the
contract when first article testing is required (see majority of the individual orders.
Subpart 9.3), limiting progress payments on first article (2) In authorizing progress payments under multiple-
work by a stated amount or percentage. order contracts, the contracting officer should establish a

single liquidation rate applicable to all orders.

32.502 Preaward matters.

This section covers matters that generally are relevant32.502-2 Contract finance office clearance.
only before contract award. This does not preclude taking The contracting officer shall obtain the approval of the

actions discussed here after award, if appropriatg; contract finance office or other offices designated under
postaward addition of a Progress Payments clause for conagency procedures before taking any of the following
sideration. actions:

(a) Providing a progress payment rate higher than the
32.502-1 Use of customary progress payments. customary rate (see 32.501-1).

The use of a Progress Payments clause in solicitations (b) Deviating from the progress payments terms pre-
and resulting contracts generally shall be based upon conscribed in this part.
siderations of the criteria in this subsection. Reasonable (c) Providing progress payments to a contractor—
doubts should be resolved in favor of including the Progress (1) Whose financial condition is in doubt;
Payments clause in the solicitation. Bids conditioned on (2) Who has had an advance payment request or loan
progress payments when the solicitation did not provide forguarantee denied for financial reasons (or approved but
progress payments shall be rejected as nonresponsive.  withdrawn or lapsed) within the previous 12 months; or

(a) Subject to paragraph (b) of this subsection, the con- (3) Who is named in the consolidated list of contrac-
tracting officer may provide for customary progress tors indebted to the United States (known commonly as the
payments if the contractor (1) will not be able to bill for the “Hold-up List”).
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32.502-3 Solicitation provisions. (b) Comply with the instructions appropriate to the
(a) The contracting officer shall insert the provision at applicable form, and the contract terms; and
52.232-13, Notice of Progress Payments, in invitations for (c) Include any additional information reasonably
bids and requests for proposals that include a Progressequested by the contracting officer.
Payments clause.
(b)(1) Under the authority of the statutes cited in 32.101, 32.503-2 Supervision of progress payments.
an invitation for bids may restrict the availability of (a) The extent of progress payments supervision, by
progress payments to small business concerns only. prepayment review or periodic review, should vary

(2) The contracting officer shall insert the provision inversely with the contractor’s experience, performance
at 52.232-14, Notice of Availability of Progress Payments record, reliability, quality of management, and financial
EXC'USiVE'y for Small Business Concerns, in invitations for strength, and with the adequacy of the contractor’s account-
bids if it is anticipated that— ing system and controls. Supervision shall be of a kind and

(i) Both small business concerns and others may gegree sufficient to provide timely knowledge of the need
submit bids in response to the same invitation and for, and timely opportunity for, any actions necessary to
(ii) Only the small business bidders would need protect Government interests.
progress payments. . . o (b) The administering office must keep itself informed
(c) The contracting officer shall insert the provision at f the contractor’s overall operations and financial condi-
52.232-15, Progress Payments Not Included, in invita- jon since difficulties encountered and losses suffered in
tlons_ f_or bids if thg sollc_ltatlon will not contain one of the_ operations outside the particular progress payment contract
provisions prescribed in paragraphs (a) and (b) of this 5y affect adversely the performance of that contract and
section. the liquidation of the progress payments.
(c) For contracts with contractors—

(1) Whose financial condition is doubtful or not
strong in relation to progress payments outstanding or to be
outstanding;

(2) With management of doubtful capacity;

(3) Whose accounting controls are found by experi-
ence to be weak; or

32.502-4 Contract clauses.

(&) The contracting officer shall insert the clause at
52.232-16, Progress Payments, in solicitations and fixed-
price contracts under which the Government will provide
progress payments based on costs.

(b) If the contractor is a small business concern, the con-
tracting officer shall use the clause with its Alternate I.

(c) If the contract is a letter contract, the contracting (4) Experlencm_g substantial difficulties in perfor-
officer shall use the clause with its Alternate 1. mance, full information on progress under the contract

(d) If the nature of the contract necessitates separaténVOIVed (including the status of subcontracts) and on the

progress payment rates for portions of work that are Clearlycontractor’s oth_er operations and overall financi_al con_dition
severable and accounting segregation would be maintained0uld be obtained and an,al_yzed frequently, with a view to
(e.g, annual production requirements), the application of protecting the Government’s interests better and taking such

separate progress payment rates shall be fully described in §Ction @s may be proper to make contract performance more
supplementary special provision within the contract. €rain. . _
Separate progress payment requests and subsequent (d) So far as practicable, all cost problems, particularly

invoices shall be submitted by the contractor for the sever-th0se involving indirect costs, that are likely to create dis-

integrity. be identified and resolved at the inception of the contract
(see 31.109).
32.503 Postaward matters.
This section covers matters that are generally relevant32.503-3 Initiation of progress payments and review of
only after award of a contract. This does not preclude tak- —accounting system.

ing actions discussed here before award, if appropeage; (a) For contractors that the administrative contracting
preaward review of accounting systems and controls. officer (ACO) has found by previous experience or recent
audit review (within the last 12 months) to be—
32.503-1 Contractor requests. (1) Reliable, competent, and capable of satisfactory
Each contractor request for progress payment shall— performance;
(a) Be submitted on Standard Form 1443, Contractor’s (2) Possessed of an adequate accounting system and
Request for Progress Payment; controls; and
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(3) In sound financial condition, progress payments (3)()) The unpaid balance of the contract price will be
in amounts requested by the contractor should be approveddequate to cover the anticipated cost of completion; or
as a matter of course. (i) The contractor has adequate resources to com-
(b) For all other contractors, the ACO shall not approve plete the contract; and
progress payments before determining (1) that (i) the con- (4) There is reason to doubt the adequacy and relia-

tractor will be capable of liquidating any progress payments bility of the contractor’s accounting system and controls and
or (ii) the Government is otherwise protected against loss bycertification.

additional protective provisions, and (2) that the contrac- (c)(1) Generally, the progress payments made under
tor’s accounting system and controls are adequate for propemultiple-order contracts should be administered under each
administration of progress payments. The services of theindividual order as if the order constituted a separate con-
responsible audit agency or office should be used to thetract.

greatest extent practicable. However, if the auditor so (2) If the contractor requests it and the contracting

advises, a complete audit may not be necessary. officer approving individual progress payments agrees, the
administration of progress payments may be based on the

32.503-4 Approval of progress payment requests. overall contract or agreement. Under this method, the con-

(a) When the reliability of the contractor and the ade- tractor shall include a supporting schedule with each request
quacy of the contractor’'s accounting system and controlsfor a progress payment. The schedule should identify the
have been established (see 32.503-3 of this section) the&osts applicable to each order.

ACO may, in approving any particular progress payment (3) The contracting officer may treat a group of
request (including initial requests on new contracts), rely orders as a single unit for administration of progress pay-
upon that accounting system and upon the contractor’s cerments if each order in the group is—

tification, without requiring audit or review of the request (i) Subject to a uniform liquidation rate; and

before payment. (i) Under the jurisdiction of the same payment

(b) The ACO should not routinely ask for audits of office.
progress payment requests. However, when there is reason

to— 32.503-6 Suspension or reduction of payments.
(1) Question the reliability or accuracy of the con- (a) General. The Progress Payments clause provides a
tractor’s certification; or Government right to reduce or suspend progress payments

(2) Believe that the contract will involve a loss, the or to increase the liquidation rate, under specified condi-
ACO should ask for a review or audit of the request beforetions. These conditions and actions are discussed in
payment is approved or the request is otherwise disposed ofparagraphs (b) through (g) below.

(c) When there is reason to doubt the amount of a (1) The contracting officer shall take these actions
progress payment request, only the doubtful amount shouldonly in accordance with the contract terms and never pre-
be withheld, subject to later adjustment after review or cipitately or arbitrarily. These actions should be taken only
audit; any clearly proper and due amounts should be paidafter—

without awaiting resolution of the differences. (i) Notifying the contractor of the intended action
and providing an opportunity for discussion;
32.503-5 Administration of progress payments. (i) Evaluating the effect of the action on the con-

(&) While the ACO may, in approving progress payment tractor’s operations, based on the contractor’s financial
requests under 32.503-3 of this section, rely on the contrac-condition, projected cash requirements, and the existing or
tor's accounting system and certification without available credit arrangements; and
prepayment review, postpayment reviews (including audits (iif) Considering the general equities of the partic-
when considered necessary) shall be made periodically, owlar situation.
when considered desirable by the ACO to determine the (2) The contracting officer shall take immediate uni-
validity of progress payments already made and expected tdateral action only if warranted by circumstances such as
be made. overpayments or unsatisfactory contract performance.

(b) These postpayment reviews or audits shall, as a min- (3) In all cases, the contracting officer shall (i) act
imum, include a determination of whether or not— fairly and reasonably, (ii) base decisions on substantial evi-

(1) The unliquidated progress payments are fairly dence, and (iii) document the contract file. Findings made
supported by the value of the work accomplished on theunder paragraph (c) of the Progress Payments clause sha

undelivered portion of the contract; be in writing.
(2) The applicable limitation on progress paymentsin  (b) Contractor noncompliance(l) The contractor must
the Progress Payments clause has been exceeded; comply with all material requirements of the contract. This
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includes the requirement to maintain an efficient and reli- contracting officer shall not consider the payments delin-
able accounting system and controls, adequate for thequent until the amounts due are established by the parties
proper administration of progress payments. If the systemthrough litigation or arbitration. However, the amounts
or controls are deemed inadequate, progress payments shahall be excluded from costs eligible for progress payments
be suspended (or the portion of progress payments assocso long as they are disputed.

ated with the unacceptable portion of the contractor's (3) Determinations of delinquency in making contri-
accounting system shall be suspended) until the necessargutions under employee pension, profit sharing, or stock
changes have been made. ownership plans, and exclusion of costs for such contribu-

(2) If the contractor fails to comply with the contract tions from progress payment requests, shall be in
without fault or negligence, the contracting officer will not accordance with paragraph (a)(2) of the clause at 52.232-6,
take action permitted by paragraph (c)(1) of the ProgressProgress Payments, without regard to the provisions of
Payments clause, other than to correct overpayments an32.503-6.
collect amounts due from the contractor. (f) Fair value of undelivered work(1) For the purposes

(c) Unsatisfactory financial condition(1) If the contract- of Subpart 32.5, the fair value of undelivered work is the
ing officer finds that contract performance (including full lesser of—
liquidation of progress payments) is endangered by the con- (i) The contract price of the undelivered work,
tractor’s financial condition, or by a failure to make progress, minus the estimated costs required for completing contract
the contracting officer shall require the contractor to make performance, or

additional operating or financial arrangements adequate for (i) The incurred costs applicable to the undeliv-
completing the contract without loss to the Government. ered items.
(2) If the contracting officer concludes that further (2) The contracting officer shall monitor the relation-

progress payments would increase the probable loss to thehip of unliquidated progress payments to the fair value of
Government, the contracting officer shall suspend progressundelivered work under the contract. If the unliquidated
payments and all other payments until the unliquidated bal-progress payments exceed the fair value of undelivered
ance of progress payments is eliminated. work, the contracting officer shall, governed by the princi-

(d) Excessive inventonyif the inventory allocated to the ples in paragraphs (c) and (e) of this section, take
contract exceeds reasonable requirements (including a reaappropriate action to eliminate this excess using the loss
sonable accumulation of inventory for continuity of ratio adjustment described in paragraph (g) of this section,
operations), the contracting officer should, in addition to and based on full consideration of—

requiring the transfer of excessive inventory from the con- (i) The degree of completion of contract

tract, take one or more of the following actions, as performance;

necessary, to avoid or correct overpayment: (i) The quality and amount of work performed on
(1) Eliminate the costs of the excessive inventory the undelivered portion of the contract;

from the costs eligible for progress payments, with appro- (i) The amount of work remaining to be done

priate reduction in progress payments outstanding. and the estimated costs of completion of performance; and
(2) Apply additional deductions to billings for deliv- (iv) The amount remaining unpaid under the

eries (increase liquidation). contract.

(e) Delinquency in payment of costs of performandg. (g) Loss contracts(1) If the sum of the total costs

If the contractor is delinquent in paying the costs of contractincurred under a contract plus the estimated costs to com-
performance in the ordinary course of business, the conplete the performance are likely to exceed the contract
tracting officer shall evaluate whether the delinquency is price, the contracting officer shall compute a loss ratio fac-
caused by an unsatisfactory financial condition and, if so,tor and adjust future progress payments to exclude the
shall apply the guidance in paragraph (c) of this section. If element of loss. The loss ratio factor is computed as
the contractor’s financial condition is satisfactory, the con- follows:

tracting officer shall not deny progress payments if the (i) Revise the current contract price used in

contractor agrees to— progress payment computations (the current ceiling price
(i) Cure the payment delinquencies; under fixed-price incentive contracts) to include any pend-
(i) Avoid further delinquencies; and ing change orders and unpriced orders to the extent funds
(i) Make additional arrangements adequate for for the orders have been obligated.

completing the contract without loss to the Government. (ii) Divide the revised contract price by the sum of

(2) If the contractor has, in good faith, disputed the total costs incurred to date plus the estimated additional
amounts claimed by subcontractors, suppliers, or others, theosts of completing the contract performance.
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32.503-9

(2) If the contracting officer believes a loss is proba- 32.503-7 Limitation on general and administrative
ble, future progress payment requests shall be modified as expenses (G&A) for progress payments.

follows:

If the contractor established an inventory suspense

(i) The contract price shall be the revised amount account under Appendix A of Cost Accounting Standard

computed under subparagraph (g)(1)(i) of this section.

(CAS) 410, Allocation of Business Unit General and

(i) The total costs eligible for progress payments Administrative Expenses to Final Cost Objectives (48 CFR

shall be the product of—

9904.410 (FAR Appendix, loose-leaf edition)), and the

(A) the sum of paid costs eligible for progress account is $5 million or more, the following limitations

payments times;

(B) the loss ratio factor computed under sub-

paragraph (g)(1)(ii) of this section.

(iiiy The costs applicable to items delivered,

shall apply to progress payments:

(a) G&A shall not be eligible for progress payments
until the value of work in process inventories under new
contracts exceeds that under the old. For this purpose, nev

invoiced, and accepted shall not include costs in excess otontracts shall be considered to be those awarded after CA¢

the contract price of the items.

410 became applicable to the work of the contractor. Old

(3) The contracting officer may use audit assistance, contracts are those included in the suspense account pre
technical services, management reports, and other sourcescribed in CAS 410.

of pertinent data to evaluate progress payment requests. If (b) The amount of G&A eligible for progress payments
the contracting officer concludes that the contractor’s fig- under the contract shall be the contractor’s pro rata share o
ures in the contractor’'s progress payment request are noG&A allocable to the excess under paragraph (a) of this

correct, the contracting officer shall—

() Inthe manner prescribed in paragraph (g)(4) of

section.

this section, prepare a supplementary analysis to be attacheg2.503-8 Liquidation rates—ordinary method.

to the contractor’s request;
(i) Advise the contractor in writing of the differ-
ences; and

Progress payments are recouped by the Governmen
through the deduction of liquidations from payments that
would otherwise be due to the contractor for completed con-

(i_ii) Adjust all further progress payments in accor- tract items. To determine the amount of the liquidation, a
dance with paragraph (g)(1) of this section, using the Jiquidation rate is applied to the contract price of contract
contracting officer’s figures, until the difference is resolved. jtems delivered and accepted. The ordinary method is that

(4) The following is an example of the supplemen- the liquidation rate is the same as the progress payment rate

tary analysis required in paragraph (g)(3) of this section:

SECTION |
contract price . ... $950,000
Change orders and unpriced orders
(to extent funds have been obligated) ....... 50,000
Revised contract price . ............... $1,000,000
SecTION I
Total costs incurredtodate .............. $900,000
Estimated additional costs to complete ...... 300,000
Total costs to complete . ............... $1,200,000
i $1,000,000 _
Loss ratio factor $1.200.000 83.3%
Total costs eligible for progress payments . . . $900,000
Lossratiofactor....................... x 83.3%
Recognized costs for progress payments . ... $749,700
Progress paymentrate .. ................. x 80.0%
Alternate amounttobeused ............. $599,760
SecTioN I :
Factored costs of items delivered* ......... $250,000
Recognized costs applicable to undelivered
items ....... ($749,700—%$250,000) ........... $499,700

* This amount shall be the same as the contract price
of the items delivered.

at the beginning of a contract, only this method may be
used. If the contract is subject to the CAS limitation in
32.503-7 on G&A eligible for progress payments, the ordi-
nary method includes the use of an adjusted liquidation rate
to reflect the applicable G&A suspense account. The
adjusted liquidation rate shall be established by (a) dividing
the unbilled G&A by the contract price, (b) multiplying the
guotient by the progress payment rate stated in the contract
and (c) subtracting the resulting rate from the progress pay-
ment rate. For example, if the price is $1,100,000 and the
unbilled G&A is $47,600, the adjusted liquidation rate
would be 76.5 percent, computed as follows:

Unbilled G&A divided by

contract price ........... (47,600/1,100,000) . . ..04.33%
Result X progress payment
rate ... (4.33% x80%) ....... 03.46%

Result subtracted from
progress payment rate .

32.503-9 Liquidation rates—alternate method.

(&) The liquidation rate determined under 32.503-8 shall
apply throughout the period of contract performance unless
the contracting officer adjusts the liquidation rate under the
alternate method in this 32.503-9. The objective of the
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alternate liquidation rate method is to permit the contractor 32.503-10 Establishing alternate liquidation rates.
to retain the earned profit element of the contract prices for (a) The contracting officer shall ensure that the liquida-
completed items in the liquidation process. The contractingtion rate is—

officer may reduce the liquidation rate if— (1) High enough to result in Government recoupment
(1) The contractor requests a reduction in the rate; of the applicable progress payments on each billing; and
(2) The rate has not been reduced in the preceding (2) Supported by documentation included in the
12 months; administration office contract file.
(3) The contract delivery schedule extends at least (b) The minimum liquidation rate is the expected
18 months from the contract award date; progress payments divided by the contract price. Each of
(4) Data on actual costs are available— these factors is discussed below:
(i) For the products delivered, or (1) Usually, the contracting officer shall compute the
(ii) If no deliveries have been made, for a perfor- €xpected progress payments by multiplying the estimated
mance period of at least 12 months; cost of performing the contract by the progress payment

(5) The reduced liquidation rate would result in the rate. In certain cases, part of the contractor's G&A is
Government recouping under each invoice the full extent of €xcluded from the estimated cost for the purpose of calcu-
the progress payments applicable to the costs allocable t¢2ting expected progress payments for the liquidation rate.
that invoice: These cases pertain to the implementation of CAS 410 (see

(6) The contractor would not be paid for more than 32.503-7 and 32.503-8).

the costs of items delivered and accepted (less allocable, (2) For purﬁposes of szPUthg the I|qu(|jdat|on ra:jteh
progress payments) and the earned profit on those items; the coniracting oiticer may adjust the estimated cost and the

(7) The unliquidated progress payments would not contract price to include the estimated value of any work

exceed the limit prescribed in paragraph (a)(4) of the 2uthorized but not yet priced and any projected economic
P . adjustments; however, the contracting officer’s adjustment
rogress Payments clause;

(8) The parties agree on an appropriate rate; and shall not exceed the Government’s estimate of the price of
(9) The Eontracto% agrees to cgrr)tifypannually ,or more all authorized work or the funds obligated for the contract.

often if requested by the contracting officer, that the alter- (3) The following are examples of the computation.

te rat " " t th diti f subsecti 5Assuming an estimated price of $1,100,000 and total esti-
nate rate continues to meet th€ conditions of SUBSECUONS 3,104 costs eligible for progress payments of $1,000,000:
6, and 7 of this section. The certificate must be accompa-

ied by ad ing inf . (i) If the progress payment rate is 80 percent, the
hied by adequate S!‘pp"”‘,”g Information. .., . minimum liquidation rate should be 72.7 percent, computed
(b) The contracting officer shall change the liquidation

/ - - as follows:
rate in the following circumstances:

(1) The rate shall be increased for both previous $1,000,000 x 80%) = 72.7%
and subsequent transactions, if the contractor experi- $1,100,000 '
ences a lower profit rate than the rate anticipated at the (ii) If the progress payment rate is 85 percent, the

time the liquidation rate was associated with contract minimum liquidation rate should be 77.3 percent, computed
items already delivered, as well as subsequent progresgg follows:

payments.
(2) The rate shall be increased or decreased in keep- $1,000,000 x 85%) 77.3%
ing with the successive changes to the contract price or $1,100,000 '
target profit when—
(i) The target profit is changed under a fixed-price (iii) If the contract is subject to CAS limitation on
incentive contract with successive targets; or G&A eligible for progress payments (see 32.503-7), an

(i) Aredetermined price involves a change in the adjusted alternate liquidation rate shall be established by
profit element under a contract with prospective price rede-subtracting the estimated G&A not eligible for progress
termination at stated intervals. payments from the total estimated contract costs. For

(c) Whenever the liquidation rate is changed, the con- example, if the price is $1,100,000, costs are $1,000,000,
tracting officer shall issue a contract modification to specify and unbilled G&A is $47,600, the liquidation rate should be
the new rate in the Progress Payments clause. Adequaté9.3 percent, computed as follovs:
consideration for these contract modifications is provided
by the consideration included in the initial contract. The $1.,000.000 - $47.600
parties shall promptly make the payment or liquidation $1,100,000
required in the circumstances.

x 80% = 69.3%%
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(4) Minimum liquidation rates will generally be tractor’s requests for progress payments. The contracting
expressed to tenths of a percent. Decimals between tenthefficer should ensure, as far as is reasonably possible, tha
will be rounded up to the next highest tenth (not necessarilycosts of delivered items in the quarterly statements are
the nearest tenth), since rounding down would produce aexcluded from the costs of undelivered items (the basis for
rate below the minimum rate calculated. unliquidated progress payments) in the contractor’s request

for progress payments.
32.503-11 Adjustments for price reduction.

(a) If a retroactive downward price reduction occurs 32.503-14 Protection of Government title.

under a redeterminable contract that provides for progress (a) Since the Progress Payments clause gives the
payments, the contracting officer shall— Government title to all of the materials, work-in-process,

(1) Determine the refund due and obtain repayment finished goods, and other items of property described in
from the contractor for the excess of payments made forparagraph (d) of the Progress Payments clause, under th
delivered items over amounts due as recomputed at thegntract under which progress payments have been made
reduced prices; and the ACO must ensure that the Government title to these

(2) Increase the unliquidated progress paymentsinyentories is not compromised by other encumbrances.
amount for overdeductions made from the contractor's orginarily, the ACO, in the absence of reason to believe oth-

billings for items delivered. _ ~ erwise, may rely upon the contractor’s certification
(b) The contracting officer shall also increase the unlid- -gntained in the progress payment request.

uidated progress payments amount if the contractor makes (b) If the ACO becomes aware of any arrangement or

an interim or voluntary price reduction under a redeter- ., qition that would impair the Government's title to the
minable or incentive contract. property affected by progress payment, the ACO shall
require additional protective provisions (see 32.501-5) to
establish and protect the Government's title.

(c) The existence of any such encumbrance is a viola-
ion of the contractor’s obligations under the contract, and
he ACO may, if necessary, suspend or reduce progress
payments under the terms of the Progress Payments claus
covering failure to comply with any material requirement
of the contract. In addition, if the contractor fails to dis-
close an existing encumbrance in the progress payment:s
ncertification, the ACO should consult with legal counsel
concerning possible violation of 31 U.S.C. 3729, the False

32.503-12 Maximum unliquidated amount.

(&) The contracting officer shall ensure that any excess
of the unliquidated progress payments over the contractuak
limitation in paragraph (a) of the Progress Payments clause[
in the contract is promptly corrected through one or more of
the following actions:

(1) Increasing the liquidation rate.
(2) Reducing the progress payment rate.
(3) Suspending progress payments.
(b) The excess described in paragraph (a) of this sectio
is most likely to arise under the following circumstances: .
(1) The costs of performance exceed the contract Claims Act.
price. o )
(2) The alternate method of liquidation (see 32.503- 32-503-15 Application of Government title terms.
9) is used and the actual costs of performance exceed the (8) Property to which the Government obtains title by
cost estimates used to establish the liquidation rate. operation of the Progress Payments clause solely is not, as

(3) The rate of progress or the quality of contract per- consequence, Governmer?t-fu.rnished property.
formance is unsatisfactory. (b) Although property title is vested in the Government

(4) The rate of rejections, waste, or spoilage is under the Progress Payments clause, the acquisition, han
excessive. dling, and disposition of certain types of property are

(c) As required, the services of the responsible audit governed by other clauses, as follows:
agency or office should be fully utilized, along with the ser- (1) The clause at 52.245-17, Special Tooling, for spe-
vices of qualified cost analysis and engineering personnel. cial tooling.

(2) The termination clauses at 52.249, for termination

32.503-13 Quarterly statements for price revision  inventory.

contracts. (c) The contractor may sell or otherwise dispose of cur-

Under price revision or redeterminable contracts that rent production scrap in the ordinary course of business on
include progress payments clauses, the contracting officeiits own volition, even if titte has vested in the Government
shall occasionally compare the quarterly statements submitunder the Progress Payments clause. The contracting office
ted under the price revision or renegotiation clause atshall require the contractor to credit the costs of the contract
52.216-5, 52.216-6, 52.216-16, or 52.216-17 with the con- performance with the proceeds of the scrap disposition.
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(d) When the title to materials or other inventories is Payments clause in the prime contract. This will allow the
vested in the Government under the Progress Paymentsontractor to include the progress payments to the subcon-
clause, the contractor may transfer the inventory items fromtractor in the cost basis for progress payments by the
the contract for its own use or other disposition only if, and Government. This modification shall not be considered a
on terms, approved by the contracting officer. The contrac-deviation and shall not require the clearance prescribed in

tor shall— 32.502-2(b).
(1) Eliminate the costs allocable to the transferred (d) The contractor has a duty to ensure that progress
property from the costs of contract performance, and payments to subcontractors conform to the standards and

(2) Repay or credit to the Government an amount principles prescribed in paragraph (j) of the Progress
equal to the unliquidated progress payments, allocable toPayments clause in the prime contract. Although the con-
the transferred property. tracting officer should, to the extent appropriate, review the

(e) If excess property remains after the contract perfor- subcontract as part of the overall administration of progress
mance is complete and all contractor obligations under thepayments in the prime contract, there is no special require-
contract are satisfied, including full liquidation of progress ment for contracting officer review or consent merely
payments, the excess property is outside the scope of théecause the subcontract includes a progress payments
Progress Payments clause. Therefore, the contractor holdslause except as provided in paragraph (c) of this section.

title to it. However, the contracting officer shall ensure that the con-
tractor has installed the necessary management control
32.503-16 Risk of loss. systems, including internal audit procedures.

(a) Under the Progress Payments clause, and except for (e) The subcontract terms shall include the substance of
normal spoilage, the contractor bears the risk for loss, theftthe Progress Payments clause in the prime contract, modi-
destruction, or damage to property affected by the clausefied to indicate that the contractor, not the Government,
even though title is vested in the Government, unless theawards the subcontract and administers the progress pay-
Government has expressly assumed this risk. The clausements. The following exceptions apply to wording
prescribed in this regulation related to progress paymentsmodifications:
default, and terminations do not constitute a Government (1) The subcontract terms on title to property under
assumption of this risk. progress payments shall provide for vesting of title in the

(b) If a loss occurs in connection with property for Government, not the contractor, as in paragraph (d) of the
which the contractor bears the risk, the contractor is oblig- Progress Payments clause in the prime contract. A refer-
ated to repay to the Government the amount of ence to the contractor may, however, be substituted for
unliquidated progress payments based on costs allocable t6Government” in subdivision (d)(2)(iv) of the clause.
the property. (2) In the subcontract terms on reports and access to

(c) The contractor is not obligated to pay for the loss of records, the contractor shall not delete the references to
property for which the Government has assumed the risk of‘Contracting Officer” and “Government” in adapting para-
loss. However, a serious loss may impede the satisfactorygraph (g) of the Progress Payments clause in the contract,
progress of contract performance, so that the contractingbut may expand the terms as follows:

officer may need to act under paragraph (c)(5) of the () The term “Contracting Officer” may be
Progress Payments clause. changed to “Contracting Officer or Prime Contractor.”
(i) The term “the Government” may be changed
32.504 Subcontracts. to “the Government or Prime Contractor.”
(a) The contracting officer shall encourage the contrac- (3) The subcontract special terms regarding default

tor to provide progress payments to subcontractors on termshall include paragraph (h) of the Progress Payments clause
that meet the standards in 32.502-1 for customary progresé the contract through its subdivision (i). The rest of para-
payments. graph (h) is optional.

(b) The contractor’s requests for progress payments may (f) If the contractor makes progress payments to a sub-
include the full amount paid to subcontractors as progresscontractor under a cost-reimbursement prime contract, the
payments under the contract and subcontracts. contracting officer shall accept the progress payments as

(c) If the contractor is considering making unusual reimbursable costs of the prime contract only under the fol-
progress payments to a subcontractor, the parties shall béowing conditions:

guided by the policies in 32.501-2. If unusual progress pay- (1) The payments are made under the criteria in
ments for the subcontract are approved by the Government32.502-1 for customary progress payments.
the contracting officer shall issue a contract modification to (2) The payments do not exceed the progress payment

specify the new rate in subdivision (j)(4) of the Progress rate in 32.501-1 unless unusual progress payments to the

32-30 (FAC 97-04)



PART 32—CONTRACT FINANCING 32.606

subcontractor have been approved in accordance witha postaward protest is sustained as a result of an awardee

32.501-2. misstatement, misrepresentation, or miscertification.
(3) The subcontractor complies with the liquidation
principles of 32.503-8, 32.503-9, and 32.503-10. 32.604 Exclusions.
(4) The subcontract contains progress payments This subpart does not apply to claims of the Government
terms as prescribed in this section. against military or civilian employees or their dependents
arising in connection with current or past employment by
Subpart 32.6—Contract Debts the Government. Sections 32.613, 32.614, and 32.616 dc
not apply to claims against common carriers for transporta-
32.600 Scope of subpart. tion overcharges and freight and cargo losses.

This subpart prescribes policies and procedures for the
Government’s actions in ascertaining and collecting con-32.605 Responsibilities and cooperation among
tract debts, charging interest on the debts, deferring Government officials.
collections, and compromising and terminating certain  (a) To protect the Government’s interests, contracting

debts. officers, contract financing offices, disbursing officials, and
auditors shall cooperate fully with each other to—
32.601 Definition. (1) Discover promptly when a contract debt arises;
“Responsible official,” as used in this subpart, means the (2) Ascertain the correct amount of the debt;
contracting officer (see Subpart 2.1) or other official desig- (3) Act promptly and effectively to collect the debt;
nated under agency procedures to administer the collection (4) Administer deferment of collection agreements;
of contract debts and applicable interest. and
(5) Provide up-to-date information on the status of
32.602 General. the debt.

The contract debts covered in this subpart arise in vari- (b) For most kinds of contract debts, including reim-
ous ways. The following are some examples: bursement of protest costs, the contracting officer has the
(a) Damages or excess costs related to defaults inprimary responsibility for determining the amounts of and
performance. collecting contract debt. Under some agency procedures,

(b) Breach of contract obligations concerning progress however, the individual who is responsible for payment
payments, advance payments, or Government-furnishedunder the contrack.g, the disbursing officer, may have
property or material. this primary responsibility.

(c) Government expense of correcting defects.

(d) Overpayments related to errors in quantity or billing 32.606 Debt determination and collection.
or deficiencies in quality. (a) If any indication of a contract debt arises, the respon-

(e) Retroactive price reductions resulting from contract sible official shall determine promptly whether an actual
terms for price redetermination or for determination of debt is due the Government and the amount. Any unwar-
prices under incentive type contracts. ranted delay may contribute to—

(f) Overpayments disclosed by quarterly statements (1) Loss of timely availability of the funds to the pro-
required under price redetermination or incentive contracts.gram for which the funds were initially provided;

(g) Delinquency in contractor payments due under (2) Increased difficulty in collecting the debt; or
agreements or arrangements for deferral or postponement of (3) Actual monetary loss to the Government.
collections. (b) In determining the amount of any contract debt, the

(h) Reimbursement of costs, as provided in 33.102(b) responsible official shall fairly consider both the
and 33.104(h)(1), paid by the Government where a Government’s claim and any contract claims by the con-
postaward protest is sustained as a result of an awardee®actor against the Government. This determination does

misstatement, misrepresentation, or miscertification. not constitute a settlement of such claims, nor is it a con-
tracting officer’s final determination under the Contract
32.603 Applicability. Disputes Act of 1978.

Except as otherwise specified, this subpart applies to all (c) The responsible official shall establish a control
debts to the Government arising in connection with con- record for each contract debt, to include at least the follow-
tracts and subcontracts for the acquisition of supplies oring information:
services, and debts arising from the Government’s payment (1) The name and address of the contractor.
of costs, as provided in 33.102(b) and 33.104(h)(1), where (2) The contract number, if any.
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(3) Adescription of the debt. 32.608 Negotiation of contract debts.
(4) The amount of debt and the appropriation to be  (a) The responsible official shall ensure that any negoti-
credited. ations concerning debt determinations are completed
(5) The date the debt was determined. expeditiously. If consistent with the contract, the official
(6) The dates of demands for payment. shall make a unilateral determination promptly if the con-
(7) The amounts and dates of collections, as theytractor is delinquent in any of the following actions:
occur. (1) Furnishing pertinent information.
(8) The date of any appeal filed or action brought in (2) Negotiating expeditiously.
the Court of Claims under the Disputes clause. (3) Entering into an agreement on a fair and reason-
(9) The status of collections. Examples include—  able price revision.
(i) Actions reported to the disbursing officer (4) Signing an interim memorandum evidencing a
(name, location, and date); negotiated pricing agreement involving refund.
(i) Funds requested to be withheld by the disburs- (5) Executing an appropriate contract modification
ing officer; reflecting the result of negotiations.
(iif) Funds requested to be withheld by other (b) The amount of indebtedness determined unilaterally
offices (date and office); shall be an amount that—
(iv) Deferment or installment payment arrange- (1) Is proper based on the merits of the case;
ment requested,; (2) Does not exceed an amount that would have been
(v) Deferment or installment request reviewed, considered acceptable in a negotiated agreement; and
(vi) Supplemental information requested to sup- (3) Is consistent with the contract terms.
port deferment requests; and (c) For unilateral debt determinations, the contracting
(vii) Actions transferred to the contract financing officer shall issue a decision as required by the clause at
office. 52.233-1, Disputes. Such decision shall include a demand

(d) Except in cases in which an agreement has beerfor payment (see 33.211(a)(4)(vi)). No demand for pay-
entered into for deferment of collections (32.613) or bank- ment under 32.610 shall be issued prior to a contracting
ruptcy proceedings against the contractor have been initiatedofficer's final decision. A copy of the final decision shall be
the contractor shall be required to liquidate the debt by—  sent to the appropriate finance office.

(1) Cash payment in a lump sum, on demand; or
(2) Credit against existing unpaid bills due the 32.609 Memorandum of pricing agreement with
contractor. refund.

(e) The responsible officials shall use all proper means (a) If a refund to the Government is agreed upon in nego-
available to them for collecting debts as rapidly as possible.tiations under a price revision type of contract, the responsible
Practices for ascertaining and collecting debts shall be com-official shall promptly write a memorandum to document the
prehensive, dynamic, and as uniform as practicable. Fullagreement and the contract debt. The memorandum shall be
consideration shall be given to personal contact and followup.signed by the negotiators for the Government and the contrac-

tor. If the procedures of either the agency or the contractor
32.607 Tax credit. require approval of the negotiation results by higher authority,

(a) If the contractor is entitled to a tax credit under sec- the memorandum shall be written without prejudice to the
tion 1481 of the Internal Revenue Code (26 U.S.C. 1481)final pricing. After negotiations are completed, a supplemen-
and requests recognition of the credit in the debt collection,tal agreement shall be executed without delay.
the responsible official shall comply. (b) The amount of refund shall be computed promptly,

(b) The tax credit shall be considered to reduce thewithout waiting for itemization of adjustment of past
amount of the debt as of the date when interest on the debbillings, accounting adjustments, or the adjusted invoices.
begins to accrue.

(c) The amount of the debt reduction shall be the amount32.610 Demand for payment of contract debt.
of the tax credit certificate, if a certificate was issued by the (a) A demand for payment shall be made as soon as the
Internal Revenue Service (IRS). If the IRS has not yet responsible official has computed the amount of refund due.
issued a certificate, the responsible official may accept thelf the debt arises from excess costs for a default termination,
contractor’s estimate of the tax credit amount until the cer-the demand shall be made without delay, as explained in
tificate is issued, subject to any verification that the 49.402-6.

responsible official considers appropriate. (b) The demand shall include the following:
(d) Areduction for a tax credit does not apply to a debt (1) A description of the debt, including the debt
arising from a subcontract. amount.
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(2) Notification that any amounts not paid within 30 request to see if the information included is adequate for
days from the date of the demand will bear interest from theaction on the request. If not, the contractor shall be asked tc
date of the demand, or from any earlier date specified in thefurnish the needed information. Any necessary changes to
contract, and that the interest rate shall be the rate estabthe terms of the proposed deferment/installment agreemen:
lished by the Secretary of the Treasury, for the period shall also be suggested.
affected, under Public Law 92-41. In the case of a debt aris- (b) If the contractor has appealed the debt under the pro-
ing from a price reduction for defective pricing, or as cedures of the Disputes clause of the contract, the
specifically set forth in a Cost Accounting Standards (CAS) information with the request for deferment may be limited
clause in the contract, that interest will run from the date of to an explanation of the contractor’s financial condition.
overpayment by the Government until repayment by the (c) If there is no appeal pending or action filed under the
contractor at the underpayment rate established by theDisputes clause of the contract, the following information
Secretary of the Treasury, for the periods affected, underabout the contractor should be submitted with the request:

26 U.S.C. 6621(a)(2). (1) Financial condition.
(3) A notification that the contractor may submit a (2) Contract backlog.
proposal for deferment of collection if immediate payment (3) Projected cash receipts and requirements.
is not practicable or if the amount is disputed. (4) The feasibility of immediate payment of the debt.
(4) Identification of the responsible official desig- (5) The probable effect on operations of immediate
nated for determining the amount of the debt and for its payment in full.
collection. (d) Although the existence of a contractor appeal of the

(c) If subparagraph (b)(3) of the clause at 52.232-17, debt does not of itself require the Government to suspend ot
Interest, applies, the demand mentioned in paragraph (a) oflelay collection action, the responsible official shall con-
this section shall accompany or be included in the transmit-sider whether deferment of the debt collection is advisable

tal mentioned in the clause. to avoid possible overcollection. The responsible official
may authorize a deferment pending the resolution of appeal.
32.611 Routine setoff. (e) Deferments pending disposition of appeal may be

If a disbursing officer is the responsible official for col- granted to small business concerns and financially weak
lection of a contract debt, or is notified of the debt by the contractors, with a reasonable balance of the need for
responsible official and has contractor invoices on hand for Government security against loss and undue hardship on the
payment, the disbursing officer shall make an appropriatecontractor.
setoff. The disbursing officer shall give the contractor an  (f) If a contractor has not appealed the debt or filed an
explanation of the setoff. To the extent that the setoff action under the Disputes clause of the contract, the respon
reduces the debt, the explanation shall replace the demandible official may arrange for deferment/installment

prescribed in 32.610. payments if the contractor is unable to pay at once in full or
the contractor’s operations under national defense contracts
32.612 Withholding and setoff. would be seriously impaired. The arrangement shall

During the 30 days following the issuance of a demand, include appropriate covenants and securities and should bt
the advisability of withholding payments otherwise due to limited to the shortest practicable maturity.
the contractor shall be considered based on the circum- (g) Contracts and arrangements for deferment may not
stances of the individual cases. If payment is not completedprovide that a claim of the Government will not become due
within 30 days, and deferment is not requested, withholdingand payable pending mutual agreement on the amount of
of principal and interest shall be initiated immediately. In the claim or, in the case of a dispute, until the decision is
the event the contract is assigned under the Assignment ofeached.
Claims Act of 1940 (31 U.S.C. 3727 and 41 U.S.C. 15), the (h) At a minimum, the deferment agreement shall con-
rights of the assignee will be scrupulously respected andtain the following:
withholding of payments shall be consistent with those (1) A description of the debt.
rights. For additional information on assignment of claims, (2) The date of first demand for payment.
see Subpart 32.8. (3) Notice of an interest charge, in conformity with
FAR 32.614 and the clause at FAR 52.232-17, Interest; or,
32.613 Deferment of collection. in the case of a debt arising from a defective pricing or a
(a) If the responsible official receives a written request CAS noncompliance overpayment, interest, as prescribed
from the contractor for a deferment of the debt collection or by the applicable Price Reduction for Defective Cost or
installment payments, the official shall promptly review the Pricing Data or CAS clause.
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(4) Identification of the office to which the contractor 32.614-1 Interest charges.
is to send debt payments. (&) Under the clause at 52.232-17, Interest, the responsi-

(5) Arequirement for the contractor to submit finan- ble official shall apply interest charges to any contract debt
cial information requested by the Government and for unpaid after 30 days from the issuance of a demand, unless—
reasonable access to the contractor’s records and property (1) The contract specifies another due date or proce-
by Government representatives. dure for charging or collecting interest;

(6) Provision for the Government to terminate the (2) The contract is a kind excluded under 32.617; or
deferment agreement and accelerate the maturity of the (3) The contract or debt has been exempted from
debt if the contractor defaults or if bankruptcy or insol- interest charges under agency procedures.
vency proceedings are instituted by or against the (b) If not already applicable under the contract terms,
contractor. interest on contract debt shall be made an element of any

(7) Protective requirements that are considered by theagreement entered into on deferment of collection.
Government to be prudent and feasible in the specific cir- (¢) Unless specified otherwise in the clause at FAR
cumstances. The coverage of protective terms at 32.40%2.232-17, the interest charge shall be at the rate established
and 32.501-5 may be used as a guide. by the Secretary of the Treasury under Public Law 92-41 for

(i) If a contractor appeal of the debt determination is the period in which the amount becomes due. The interest
pending, the deferment agreement shall also include acharge shall be computed for the actual number of calendar

requirement that the contractor shall— days involved beginning on the due date and ending on—
(1) Diligently prosecute the appeal; and (1) The date on which the designated office receives
(2) Pay the debt in full when the appeal is decided, or payment from the contractor;

when the parties reach agreement on the debt amount. (2) The date of issuance of a Government check to

() If the contractor does not plan to appeal the debt or the contractor from which an amount otherwise payable has
file an action under the Disputes clause of the contract, thebeen withheld as a credit against the contract debt;
deferment/installment agreement shall include a specific (3) The date on which an amount withheld and
schedule or plan for payment. It should permit the applied to the contract debt would otherwise have become
Government to make periodic financial reviews of the con- payable to the contractor; or
tractor and to require prepayments if the Government (4) The date of any applicable tax credit under
considers the contractor’s ability to pay improved. It should 32.607.
also provide for required stated or measurable prepayments
on the occurrence of specific events or contingencies that32.614-2 Interest credits.

improve the contractor’s ability to pay. (a) An equitable interest credit shall be applied under the
(k) If desired by the contractor, the deferment agreementfollowing circumstances:

may provide for the right to make prepayments without (1) When the amount of debt initially determined is

prejudice, for refund of overpayments, and for crediting of subsequently reduced;g, through a successful appeal.

interest (see 32.614-2). (2) When the collection procedures followed in a
() Actions filed by contractors under the Disputes given case result in an overcollection of the debt due.

clause shall not suspend or delay collection. Until the (3) When the responsible official determines that the

action is decided, deferments shall only be granted if, within Government has unduly delayed payments to the contractor
30 days after the filing of such action, the contractor pre- on the same contract at some time during the period to
sents to the responsible official a good and sufficient bond,which the interest charge applied, provided an interest
or other collateral acceptable to the responsible official, in penalty was not paid for such late payment.

the amount of the claim, and approved by the responsible (b) Any appropriate interest credits shall be computed
official. Any amount collected by the Government in under the following procedures:

excess of the amount found to be due on appeal under the (1) Interest at the rate under 32.614-1(c) shall be
Disputes clause of the contract shall be refunded to the coneharged on the reduced debt from the date specified in the
tractor with interest thereon from the date of collection by first demand made for payment of the higher debt.

the Government at the annual rate established by the (2) Interest may not be reduced for any time between
Secretary of Treasury under Public Law 92-41. Simple the due date under the demand and the period covered by a
interest shall be calculated through the period of indebted-deferment of collection, unless the contract includes an
ness to reflect each 6-month period change in the ratesnterest clauseg.g, the clause prescribed in 32.617.

established by the Secretary. (3) Interest shall not be credited in an amount that,
when added to other amounts refunded or released to the
32.614 Interest. contractor, exceeds the total amount that has been collected,
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or withheld for the purpose of collecting the debt. This lim- 32.702 Policy.
itation shall be further reduced by the amount of any No officer or employee of the Government may create or

limitation applicable under 32.614-2(b)(2). authorize an obligation in excess of the funds available, or in
advance of appropriations (Anti-Deficiency Act, 31 U.S.C.
32.615 Delays in receipt of notices or demands. 1341), unless otherwise authorized by law. Before execut-

If delivery of the demands or notices required by the ing any contract, the contracting officer shall—
clause at 52.232-17, Interest, is delayed by the Government (a) Obtain written assurance from responsible fiscal
(e.g, undue delay after dating at the originating office or authority that adequate funds are available or
delays in the mail), the date of the debt and accrual of inter- (b) Expressly condition the contract upon availability of
est shall be extended to a time that is fair and reasonabléunds in accordance with 32.703-2.
under the particular circumstances.

32.703 Contract funding requirements.

32.616 Compromise actions.

For debts under $100,000, excluding interest, if further col- 32.703-1 General.
lection is not practicable or would cost more than the amount (a) If the contract is fully funded, funds are obligated to
of recovery, the agency may compromise the debt or terminatecover the price or target price of a fixed-price contract or the
or suspend further collection action. Compromise is autho-estimated cost and any fee of a cost-reimbursement contraci
rized by the Federal Claims Collection Act of 1966 (31 U.S.C.  (b) If the contract is incrementally funded, funds are
3711). Compromise actions shall conform to Federal claimsobligated to cover the amount allotted and any correspond-
collection standards (4 CFR 101-105), and agency regulationsing increment of fee.

32.617 Contract clause. 32.703-2 Contracts conditioned upon availability of
(a) The contracting officer shall insert the clause at funds.
52.232-17, Interest, in solicitations and contracts, unless it (a) Fiscal year contractsThe contracting officer may
is contemplated that the contract will be in one or more of initiate a contracting action properly chargeable to funds of

the following categories: the new fiscal year before these funds are available; pro-
(1) Contracts at or below the simplified acquisition vided, that the contract includes the clause at 52.232-18,
threshold. Availability of Funds (see 32.705-1(a)). This authority may
(2) Contracts with Government agencies. be used only for operation and maintenance and continuing
(3) Contracts with a State or local government or services €.g, rentals, utilities, and supply items not
instrumentality. financed by stock funds)—
(4) Contracts with a foreign government or instru- (1) Necessary for normal operations and
mentality. (2) For which Congress previously had consistently
(5) Contracts without any provision for profit or fee appropriated funds, unless specific statutory authority exists
with a nonprofit organization. permitting applicability to other requirements.
(6) Contracts described in Subpart 5.5, Paid (b) Indefinite-quantity or requirements contracta.
Advertisements. one-year indefinite-quantity or requirements contract for
(7) Any other exceptions authorized under agency services that is funded by annual appropriations may extend
procedures. beyond the fiscal year in which it begins; provided, that—
(b) The contracting officer may insert the clause at (1) Any specified minimum quantities are certain to
52.232-17, Interest, in solicitations and contracts when it isbe ordered in the initial fiscal year (see 37.106) and
contemplated that the contract will be in any of the cate- (2) The contract includes the clause at 52.232-19,
gories specified in 32.617(a). Availability of Funds for the Next Fiscal Year (see
32.705-1(b)).
Subpart 32.7—Contract Funding (c) Acceptance of supplies or servicdhe Government
shall not accept supplies or services under a contract condi
32.700 Scope of subpart. tioned upon the availability of funds until the contracting

This subpart (a) describes basic requirements for contracofficer has given the contractor notice, to be confirmed in
funding and (b) prescribes procedures for using limitation of writing, that funds are available.
cost or limitation of funds clauses. Detailed acquisition fund-
ing requirements are contained in agency fiscal regulations. 32.703-3 Contracts crossing fiscal years.
(&) Acontract that is funded by annual appropriations may
32.701 [Reserved] not cross fiscal years, except in accordance with statutory
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authorization (see 41 U.S.C. 11a, 31 U.S.C. 1308, 42 U.S.Cwithout immediately increasing the funds available. Since

2459a and 41 U.S.C. 253l (see paragraph (b) of this section))a contractor is not obligated to incur costs in excess of the

or when the contract calls for an end product that cannot feaestimated cost in the contract, the contracting officer shall

sibly be subdivided for separate performance in each fiscalensure availability of funds for directed actions. The con-

year €.g, contracts for expert or consultant services). tracting officer may direct that any increase in the
(b) 41 U.S.C. 253I, as amended by Section 1073 of theestimated cost or amount allotted to a contract be used for

Federal Acquisition Streamlining Act of 1994 (Pub. L. 103- the sole purpose of funding termination or other specified

355), authorizes heads of executive agencies other than thexpenses.

Department of Defense, United States Coast Guard, and the (c) Government personnel encouraging a contractor to

National Aeronautics and Space Administration (41 U.S.C. continue work in the absence of funds will incur a violation

252(a)(1)), to enter into a basic contract, options, or ordersof Revised Statutes section 3679 (31 U.S.C. 1341) that may

under that contract for procurement of severable servicessubject the violator to civil or criminal penalties.

for a period that begins in one fiscal year and ends in the

next fiscal year if the period of the basic contract, options or32.705 Contract clauses.

orders under that contract does not exceed one year each.

Funds made available for a fiscal year may be obligated for32.705-1 Clauses for contracting in advance of funds.

the total amount of an action entered into under this author- (a) The contracting officer shall insert the clause at

ity (see 37.106(b)). Consult agency supplements for similar52.232-18, Availability of Funds, in solicitations and con-

authorities that may exist for the Department of Defense, tracts if the contract will be chargeable to funds of the new

United States Coast Guard, or the National Aeronautics andiscal year and the contracting action is to be initiated before

Space Administration. the funds are available.
(b) The contracting officer shall insert the clause at
32.704 Limitation of cost or funds. 52.232-19, Availability of Funds for the Next Fiscal Year, in

(a)(1) When a contract contains the clause at 52.232-20solicitations and contracts if a one-year indefinite-quantity
Limitation of Cost; 52.232-21, Limitation of Cost or requirements contract for services is contemplated and
(Facilities); or 52.232-22, Limitation of Funds, the contract- the contract—
ing officer, upon learning that the contractor is approaching (a) As funded by annual appropriations, and
the estimated cost of the contract or the limit of the funds (b) Is to extend beyond the initial fiscal year (see
allotted, shall promptly obtain funding and programming 32.703-2(b)).
information pertinent to the contract’'s continuation and
notify the contractor in writing that— 32.705-2 Clauses for limitation of cost or funds.

(i) Additional funds have been allotted, or the esti- (8) The contracting officer shall insert the clause at
mated cost has been increased, in a specified amount; 52.232-20, Limitation of Cost, in solicitations and contracts

(ii) The contract is not to be further funded and if a fully funded cost-reimbursement contract is contem-
that the contractor should submit a proposal for an adjust-plated, except those for consolidated facilities, facilities
ment of fee, if any, based on the percentage of workacquisition, or facilities use, whether or not the contract pro-
completed in relation to the total work called for under the vides for payment of a fee.

contract; (b) The contracting officer shall insert the clause at
(iii) The contract is to be terminated; or 52.232-21, Limitation of Cost (Facilities), in solicitations
(iv)(A) The Government is considering whetherto and contracts for consolidated facilities, facilities acquisi-
allot additional funds or increase the estimated cost— tion, or facilities use (see 45.301).

(B) The contractor is entitled by the contractterms ~ (c) The contracting officer shall insert the clause at
to stop work when the funding or cost limit is reached; and ~ 52.232-22, Limitation of Funds, in solicitations and con-
(C) Any work beyond the funding or cost limit  tracts if an incrementally funded cost-reimbursement
will be at the contractor’s risk. contract is contemplated.
(2) Upon learning that a partially funded contract
containing any of the clauses referenced in subparagraph Subpart 32.8—Assignment of Claims
(a)(2) of this section will receive no further funds, the con-
tracting officer shall promptly give the contractor written 32.800 Scope of subpart.
notice of the decision not to provide funds. This subpart prescribes policies and procedures for the
(b) Under a cost-reimbursement contract, the contract-assignment of claims under the Assignment of Claims Act
ing officer may issue a change order, a direction to replaceof 1940, as amended, 31 U.S.C. 3727, 41 U.S.C. 15 (here-
or repair defective items or work, or a termination notice after referred to as “the Act”).
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32.801 Definitions. Government activities, amounts due for individual orders
“Assignment of claims,” as used in this subpart, meansfor $1,000 or more may be assigned.
the transfer or making over by the contractor to a bank, trust (d) Any contract of a designated agency (see FAR
company, or other financing institution, as security for a 32.801), except a contract under which full payment has
loan to the contractor, of its right to be paid by the been made, may include a no-setoff commitment only when
Government for contract performance. a determination of need is made by the head of the agency
“Designated agency,” as used in this subpart, means anyn accordance with the Presidential delegation of authority
department or agency of the executive branch of the Uniteddated October 3, 1995, and after such determination has bee
States Government (see 32.803(d)). published in thd-ederal RegisterThe Presidential delega-
“No-setoff commitment,” as used in this subpart, means tion makes such determinations of need subject to further
a contractual undertaking that, to the extent permitted by theguidance issued by the Office of Federal Procurement
Act, payments by the designated agency to the assigne®olicy. The following guidance has been provided:
under an assignment of claims will not be reduced to liqui-

. Use of the no-setoff provision may be appropriate to
date the indebtedness of the contractor to the Government. p Y pprop

facilitate the national defense; in the event of a national
emergency or natural disaster; or when the use of the

32.802 Conditions. no-setoff provision may facilitate private financing of
Under the Assignment of Claims Act, a contractor may contract performance. However, in the event an
assign moneys due or to become due under a contract if all offeror is significantly indebted to the United States,
the following conditions are met: the contracting officer should consider whether the
(a) The contract specifies payments aggregating $1,000 inclusion of the no-setoff commitment in a particular
or more. contract is in the best interests of the United States. In

such an event, the contracting officer should consult
with the Government officer(s) responsible for collect-
ing the debt(s).

(b) The assignment is made to a bank, trust company, or
other financing institution, including any Federal lending

agency.
(c) The contract does not prohibit the assignment. (e) When an assigned contract does not include a no-
(d) Unless otherwise expressly permitted in the contract, setoff commitment, the Government may apply against
the assignment— payments to the assignee any liability of the contractor to
(1) Covers all unpaid amounts payable under the the Government arising independently of the assigned con-
contract; tract if the liability existed at the time notice of the

(2) Is made only to one party, except that any assign-assignment was received even though that liability had not
ment may be made to one party as agent or trustee for twget matured so as to be due and payable.
or more parties participating in the financing of the contract;
and 32.804 Extent of assignee’s protection.
(3) Is not subject to further assignment. (&) No payments made by the Government to the
(e) The assignee sends a written notice of assignmentssignee under any contract assigned in accordance with th
together with a true copy of the assignment instrument toAct may be recovered on account of any liability of the con-
the— tractor to the Government. This immunity of the assignee is
(1) Contracting officer or the agency head; effective whether the contractor’s liability arises from or
(2) Surety on any bond applicable to the contract; and independently of the assigned contract.
(3) Disbursing officer designated in the contract to (b) Except as provided in paragraph (c) of this section,

make payment. the inclusion of a no-setoff commitment in an assigned con-
tract entitles the assignee to receive contract payments fres
32.803 Policies. of reduction or setoff for—
(&) Any assignment of claims that has been made under (1) Any liability of the contractor to the Government

the Act to any type of financing institution listed in arising independently of the contract; and
32.802(b) may thereafter be further assigned and reassigned (2) Any of the following liabilities of the contractor
to any such institution if the conditions in 32.802(d) and (e) to the Government arising from the assigned contract:

continue to be met. () Renegotiation under any statute or contract
(b) A contract may prohibit the assignment of claims if clause.

the agency determines the prohibition to be in the (ii)y Fines.

Government’s interest. (iii) Penalties, exclusive of amounts that may be

(c) Under a requirements or indefinite quantity type con- collected or withheld from the contractor under, or for fail-
tract that authorizes ordering and payment by multiple ure to comply with, the terms of the contract.
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(iv) Taxes or social security contributions.

(v) Withholding or nonwithholding of taxes or

social security contributions.

(c) In some circumstances, a setoff may be appropriate
even though the assigned contract includes a no-setoff com-

mitment;e.g—

(1) When the assignee has neither made a loan under

the assignment nor made a commitment to do so; or

(2) To the extent that the amount due on the contract
exceeds the amount of any loans made or expected to be

made under a firm commitment for financing.

32.805 Procedure.

(a) Assignments(1) Assignments by corporations

should be—
(i) Executed by an authorized representative;

(i) Attested by the secretary or the assistant sec-

retary of the corporation; and

(iii) Impressed with the corporate seal or accom-
panied by a true copy of the resolution of the corporation’s
board of directors authorizing the signing representative to

execute the assignment.

(2) If the contractor is a partnership, the assignment
may be signed by one partner, if it is accompanied by an

Atrue copy of the instrument of assignment executed
by the Contractor on Ddte], is
attached to the original notice.

Payments due or to become due under this contract
should be made to the undersigned assignee.

Please return to the undersigned the three enclosed
copies of this notice with appropriate notations show-
ing the date and hour of receipt, and signed by the
person acknowledging receipt on behalf of the
addressee.

Very truly yours,

[Name of Assignee]
By

[Signature of Signing Offickr

[Title of Signing Officgr

[Address of Assignge

ACKNOWLEDGEMENT

Receipt is acknowledged of the above notice and of a
copy of the instrument of assignment. They were

D . . received __ (am)(pm)on__ ,19 .
acknowledged certification that the signer is a general part-
ner of the partnership. :
(3) If the contractor is an individual, the assignment [Signaturg
must be signed by that individual and the signature _
acknowledged before a notary public or other person autho- [Title]
rized to administer oaths.
On behalf of

(b) Filing. The assignee shall forward to each party
specified in 32.802(e) an original and three copies of the
notice of assignment, together with one true copy of the
instrument of assignment. The true copy shall be a certified
duplicate or photostat copy of the original assignment.

(c) Format for notice of assignmenthe following is a

[Name of Addressee of this Nojice

(d) Examination by the Governmenh examining and
processing notices of assignment and before acknowledging
their receipt, contracting officers should assure that the fol-

suggested format for use by an assignee in providing théowing conditions and any additional conditions specified in

notice of assignment required by 32.802(e).

NOTICE OF ASSIGNMENT

To: Address to one of the parties
specified in 32.802(¢)

This has reference to Contract No. dated

, entered into between Coifitractor’s
name and addrepand Government agency,
name of office, and addrdsfor Describe
nature of the contragt

Moneys due or to become due under the contract
described above have been assigned to the under-
signed under the provisions of the Assignment of

Claims Act of 1940, as amended, 31 U.S.C. 3727,

41 U.S.C. 15.
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agency regulations, have been met:
(1) The contract has been properly approved and exe-
cuted.
(2) The contract is one under which claims may be
assigned.
(3) The assignment covers only money due or to
become due under the contract.
(e) Release of assignmertfl) A release of an assign-
ment is required whenever—
(i) There has been a further assignment or reas-
signment under the Act; or
(i) The contractor wishes to reestablish its right to
receive further payments after the contractor's obligations to
the assignee have been satisfied and a balance remains due
under the contract.
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(2) The assignee, under a further assignment or reas32.902 Definitions.
signment, in order to establish a right to receive payment “Contract financing payment,” as used in this subpart,
from the Government, must file with the addressees listed inmeans a Government disbursement of monies to a contrac

32.802(e) a— tor under a contract clause or other authorization prior to
(i) Written notice of release of the contractor by acceptance of supplies or services by the Government.
the assigning financing institution; Contract financing payments include advance payments,
(ii) Copy of the release instrument; progress payments based on cost under the clause &
(iif) Written notice of the further assignment or 52.232-16, Progress Payments, progress payments based ¢
reassignment; and a percentage or stage of completion (see 32.102(e)(1)) othe
(iv) Copy of the further assignment or reassign- than those made under the clause at 52.232-5, Payment
ment instrument. Under Fixed-Price Construction Contracts or the clause at

(3) If the assignee releases the contractor from an52.232-10, Payments Under Fixed-Price Architect-Engineer
assignment of claims under a contract, the contractor, inContracts, and interim payments on cost-type contracts.
order to establish a right to receive payment of the balanceContract financing payments do not include invoice pay-
due under the contract, must file a written notice of releasements or payments for partial deliveries.
together with a true copy of the release of assignment instru- “Day,” as used in this subpart, means calendar day,
ment with the addressees noted in 32.802(e). including weekends and holidays, unless otherwise indi-

(4) The addressee of a notice of release of assignmentated. (However, see 32.903(e)(3) concerning payments
or the official acting on behalf of that addressee shall due on Saturdays, Sundays, and legal holidays.)

acknowledge receipt of the notice. “Designated billing office,” as used in this subpart,
means the office or person (governmental or nongovern-
32.806 Contract clauses. mental) designated in the contract where the contractor first

(a)(1) The contracting officer shall insert the clause at submits invoices and contract financing requests. This
52.232-23, Assignment of Claims, in solicitations and con- might be the Government disbursing office, contract admin-
tracts expected to exceed the micro-purchase thresholdistration office, office accepting the supplies delivered or
unless the contract will prohibit the assignment of claims services performed by the contractor, contract audit office,
(see 32.803(b)). The use of the clause is not required foror a nongovernmental agent. In some cases, different
purchase orders. However, the clause may be used in pureffices might be designated to receive invoices and contract
chase orders expected to exceed the micro-purchasdinancing requests.
threshold, that are accepted in writing by the contractor, if “Designated payment office” means the place designated
such use is consistent with agency policies and regulationsin the contract to make invoice payments or contract financ-

(2) If a no-setoff commitment has been authorized ing payments. Normally, this will be the Government
(see 32.803(d)), the contracting officer shall use the clausedisbursing office.
with its Alternate I. “Discount for prompt payment” means an invoice pay-

(b) The contracting officer shall insert the clause at ment reduction voluntarily offered by the contractor, in
52.232-24, Prohibition of Assignment of Claims, in solicita- conjunction with the clause at 52.232-8, Discounts for
tions and contracts for which a determination has beenPrompt Payment, if payment is made by the Government
made under agency regulations that the prohibition of prior to the due date. The due date is calculated from the

assignment of claims is in the Government's interest. date of the contractor’s invoice. If the contractor has not
placed a date on the invoice, the due date is calculated frorr

Subpart 32.9—Prompt Payment the date the designated billing office receives a proper
invoice, provided the agency annotates such invoice with

32.900 Scope of subpart. the date of receipt at the time of receipt. When the discount

This subpart prescribes policies, procedures, and clauseglate falls on a Saturday, Sunday, or legal holiday when
for implementing Office of Management and Budget Federal Government offices are closed and Government

(OMB) Circular A-125, “Prompt Payment.” business is not expected to be conducted, payment may b
made on the following business day and a discount may be
32.901 Applicability. taken.

This subpart applies to all Government contracts (includ-  “Due date” means the date on which payment should be
ing contracts at or below the simplified acquisition made.
threshold), except contracts with payment terms and late “Invoice” means a contractor’s bill or written request for
payment penalties established by other governmentalpayment under the contract for supplies delivered or ser-
authority €.g, tariffs). vices performed.
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“Invoice payment,” as used in this subpart, means a (e€)(1) Checks shall be mailed on the same day they are
Government disbursement of monies to a contractor under alated.
contract or other authorization for supplies or services (2) For payments made by electronic funds transfer,
accepted by the Government. This includes payments forthe date specified by the Government (see 32.902 for defin-
partial deliveries that have been accepted by theition of “specified payment date”) for settlement of the
Government and final cost or fee payments where amountgayment at a Federal Reserve Bank shall be on or before the
owed have been settled between the Government and thestablished due date.
contractor. For purposes of this subpart, invoice payments (3) When the due date falls on a Saturday, Sunday, or
also include all payments made under the clause atlegal holiday when Federal Government offices are closed
52.232-5, Payments Under Fixed-Price Construction and Government business is not expected to be conducted,
Contracts, and the clause at 52.232-10, Payments Undepayment may be made on the following business day with-
Fixed-Price Architect-Engineer Contracts. Invoice pay- out incurring a late payment interest penalty.
ments do not include contract financing payments. (H(2) Contracting officers shall, where the nature of the
“Payment date” means the date on which a check forwork permits, write contract statements of work and pricing
payment is dated or, for an electronic funds transfer, thearrangements that allow contractors to deliver, and receive
specified payment date. invoice payments for, discrete portions of the work as soon
“Proper invoice” means a bill or written request for pay- as completed and found acceptable by the Government (see
ment which meets the minimum standards specified in the32.102(d)).
clause at 52.232-25, Prompt Payment, 52.232-26, Prompt (2) Unless specifically prohibited by the contract, the
Payment for Fixed-Price Architect-Engineer Contracts, or contractor is entitled to payment for accepted partial deliv-
52.232-27, Prompt Payment for Construction Contracts eries of supplies or partial performance of services that
(also see 32.905(e)), and other terms and conditions coneomply with all applicable contract requirements and for
tained in the contract for invoice submission. which prices can be calculated from the contract terms.
“Receiving report” means written evidence meeting the (3) Under some types of contracts, such as many
requirements of 32.905(f) which indicates Government cost-reimbursement contracts, partial payments cannot be
acceptance of supplies delivered or services performed bymade because the invoice price cannot be determined until
the contractor (see Subpart 46.6). after settlement of total contract costs and other contract-
“Specified payment date,” as it applies to electronic wide final arrangements. However, interim payments or
funds transfer (EFT), means the date which the Governmentontract financing payments may be made in accordance
has placed in the EFT payment transaction instruction givenwith the terms of the contract.
to the Federal Reserve System as the date on which the (g) Discounts for prompt payment offered by the con-
funds are to be transferred to the contractor’s account by theéractor shall be taken only when payments are made within
financial agent. If no date has been specified in the instruc-the discount period specified by the contractor.
tion, the specified payment date is 3 business days after the (h) Agencies shall pay an interest penalty, without
payment office releases the EFT payment transactionrequest from the contractor, for late invoice payments or

instruction. improperly taken discounts for prompt payment. The tem-
porary unavailability of funds to make a timely payment
32.903 Policy. does not relieve an agency from the obligation to pay inter-

(a) All solicitations and contracts subject to this subpart est penalties or the additional interest penalties discussed in
shall specify payment procedures, payment due dates, angaragraph (i) of this section and paragraph (g) of 32.907-1.
interest penalties for late invoice payment. (i) For contracts awarded after October 1, 1989, if the

(b) The Government shall not make invoice and contract interest penalty is not paid within 10 days after it is due and
financing payments earlier than 7 days prior to the due dateghe contractor makes a written demand for payment within
specified in the contract unless the agency head, or40 days after payment of the principal amount due, agencies
designee, determines to make earlier payment on a case-byshall pay an additional penalty amount, which shall be cal-
case bhasis (see 32.908 for required clauses). culated in accordance with 32.907-1(g).

(c) Payment will be based on receipt of a proper invoice  (j) If the contractor has assigned a contractor identifier
or contract financing request and satisfactory contract per-(such as an invoice number) to an invoice or financing
formance. request, each payment or remittance advice shall use the

(d) Agency procedures shall ensure that, when specify-contractor identifier (in addition to any Government or con-
ing due dates, full consideration is given to the time tract information) in describing any payment made.
reasonably required by Government officials to fulfill their (k) For payments made by electronic funds transfer, the
administrative responsibilities under the contract. specified payment date, included in the Government’s order
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to pay the contractor, is the date of payment for prompt pay-deemed to have occurred on the effective date of the con-
ment purposes, whether or not the Federal Reserve Systenract settlement.

actually makes the payment by that date, and whether or not (i) For the sole purpose of computing an interest
the contractor's financial agent credits the contractor'spenalty that might be due the contractor, Government
account on that date. However, a specified payment dateacceptance shall be deemed to have occurred constructivel
must be a valid date under the rules of the Federal Reserven the 7th day after the contractor has delivered supplies ot
System. For example, if the Federal Reserve Systemperformed services in accordance with the terms and condi-
requires 2 days’ notice before a specified payment date tations of the contract, unless there is a disagreement ovel
process a transaction, release of a payment transactioguantity, quality, or contractor compliance with a contract
instruction to the Federal Reserve Bank 1 day before therequirement. In the event that actual acceptance occurs
specified payment date could not constitute a valid datewithin the constructive acceptance period, the determina-

under the rules of the Federal Reserve System. tion of an interest penalty shall be based on the actual date

of acceptance. The constructive acceptance requiremen

32.904 Responsibilities. does not, however, compel Government officials to accept

(&) Agency heads— supplies or services, perform contract administration func-
(1) Shall establish the policies and procedures necestions, or make payment prior to fulfilling their

sary to implement this subpart; responsibilities. Except in the case of a contract for the pur-

(2) May prescribe additional standards for establish- chase of a commercial item as defined in 2.101, including a
ing due dates on invoice payments (see 32.905) and contradirand-name commercial item for authorized resalg, (
financing payments (see 32.906) necessary to supportcommissary items), the contracting officer may specify a
agency programs and foster prompt payment to contractorsjonger period for constructive acceptance in the solicitation

(3) May adopt different payment procedures in order and resulting contract, if required to afford the Government
to accommodate unigue circumstances, provided that sucta reasonable opportunity to inspect and test the supplies
procedures are consistent with the policies set forth in thisfurnished or to evaluate the services performed. The con-
subpart; and tract file shall indicate the justification for extending the

(4) shall inform contractors of points of contact constructive acceptance period beyond 7 days. Extendec
within their cognizant payment offices to enable contractors acceptance periods shall not be a routine agency practice
to obtain status of invoices. but shall be used only when necessary to permit proper

(b) Contracting officers, in drafting solicitations and Government inspection and testing of the supplies delivered
contracts, shall identify for each contract line item number, or services performed.
subline item number, or exhibit line item number— (ii) If the contract does not require submission of

(1) Which of the applicable Prompt Payment clauses an invoice for payment(g, periodic lease payments), the
applies to each item when the solicitation or contract con-due date will be as specified in the contract.
tains items that will be subject to different payment terms; (2) If the designated billing office fails to annotate
and the invoice with the actual date of receipt at the time of

(2) The applicable Prompt Payment food category receipt, the invoice payment due date shall be the 30th day
(e.g, which item numbers are meat or meat food products, after the date of the contractor’s invoice, provided a proper
which are perishable agricultural commodities), when the invoice is received and there is no disagreement over quan:
solicitation or contract contains multiple payment terms for tity, quality, or contractor compliance with contract

various classes of foods and edible products. requirements.
(b) Architect-engineer contractsThe due date for mak-
32.905 Invoice payments. ing payments on contracts that contain the clause at

(a) General. Except as prescribed in paragraphs (b), (c), 52.232-10, Payments Under Fixed-Price Architect-Engineer
and (d) of this section, the due date for making an invoice Contracts, shall be as follows:
payment by the designated payment office shall be as (1) The due date for work or services completed by
follows: the contractor shall be the later of the following two events:

(1) The 30th day after the designated billing office (i) The 30th day after the designated billing office
has received a proper invoice from the contractor (except adas received a proper invoice from the contractor.
provided in subparagraph (a)(2) of this section); or the 30th (i) The 30th day after Government acceptance of
day after Government acceptance of supplies delivered ortthe work or services completed by the contractor. On a final
services performed by the contractor, whichever is later.  invoice where the payment amount is subject to contract
() On a final invoice where the payment amount settlement action®(g, release of claims), acceptance shall

is subject to contract settlement actions, acceptance shall bbe deemed to have occurred on the effective date of the set
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tlement. For the sole purpose of computing an interestthere is no disagreement over quantity, quality, or contractor
penalty that might be due the contractor, Governmentcompliance with contract requirements. The contracting
acceptance shall be deemed to have occurred constructivelgfficer may specify a longer period in the solicitation and
on the 7th day after the contractor has completed the workresulting contract if required to afford the Government a
or services in accordance with the terms and conditions ofreasonable opportunity to adequately inspect the work and
the contract (see also subparagraph (b)(4) of this section)to determine the adequacy of the contractor’'s performance
In the event that actual acceptance occurs within the con-under the contract. The contract file shall indicate the justi-
structive acceptance period, the determination of an interesfication for extending the due date beyond 14 days. The
penalty shall be based on the actual date of acceptance. contracting officer or a representative shall not approve
(2) The due date for progress payments shall be theprogress payment requests unless the certification and sub-
30th day after Government approval of contractor estimatesstantiation of amounts requested are provided as required by
of work or services accomplished. For the sole purpose ofthe clause at 52.232-5, Payments Under Fixed-Price
computing an interest penalty that might be due the con-Construction Contracts.
tractor, Government approval shall be deemed to have (i) The due date for payment of any amounts
occurred constructively on the 7th day after contractor esti-retained by the contracting officer in accordance with the
mates have been received by the designated billing officeclause at 52.232-5, Payments Under Fixed-Price
(see also subparagraph (b)(4) of this section). In the eventConstruction Contracts, shall be as specified in the contract
that actual approval occurs within the constructive approvalor, if not specified, 30 days after approval by the contract-
period, the determination of an interest penalty shall being officer for release to the contractor. This release of
based on the actual date of approval. retained amounts shall be based on the contracting officer’s
(3) If the designated billing office fails to annotate determination that satisfactory progress has been made.
the invoice or payment request with the actual date of (i) The due date for final payments based on
receipt at the time of receipt, the payment due date shall becompletion and acceptance of all work (including any
the 30th day after the date of the contractor’s invoice or pay-retained amounts), and payments for partial deliveries that
ment request, provided a proper invoice or payment requeshave been accepted by the Governmery,(each separate
is received and there is no disagreement over quantity, qualbuilding, public work, or other division of the contract for
ity, or contractor compliance with contract requirements.  which the price is stated separately in the contract) shall be
(4) The constructive acceptance and constructive as follows:
approval requirements described in subparagraphs (b)(1) (A) Either the 30th day after receipt by the des-
and (b)(2) of this section are conditioned upon receipt of aignated billing office of a proper invoice from the
proper payment request and no disagreement over quantitycontractor, or the 30th day after Government acceptance of
quality, contractor compliance with contract requirements, the work or services completed by the contractor, whichever
or the requested progress payment amount. These requirds later. If the designated billing office fails to annotate the
ments do not compel Government officials to accept work invoice with the actual date of receipt at the time of receipt,
or services, approve contractor estimates, perform contracthe invoice payment due date shall be deemed to be the 30th
administration functions, or make payment prior to fulfill- day after the date of the contractor’s invoice, provided a
ing their responsibilities. The contracting officer may proper invoice is received and there is no disagreement over
specify a longer period for constructive acceptance or con-quantity, quality, or contractor compliance with contract
structive approval, if required to afford the Government a requirements.
reasonable opportunity to inspect and test the supplies fur- (B) On a final invoice where the payment
nished or to evaluate the services performed. amount is subject to contract settlement actioas,(
(c) Construction contracts(l) The due date for mak- release of contractor claims), acceptance shall be deemed to
ing payments on construction contracts shall be as follows:have occurred on the effective date of the contract
(i) The due date for making progress payments settlement.
based on contracting officer approval of the estimated (iv) For the sole purpose of computing an interest
amount and value of work or services performed, including penalty that might be due the contractor for payments
payments for reaching milestones in any project, shall be 14described in subdivision (c)(1)(iii))(A) of this section,
days after receipt of a proper payment request by the desigGovernment acceptance or approval shall be deemed to
nated billing office. If the designated billing office fails to have occurred constructively on the 7th day after the con-
annotate the payment request with the actual date of receiptractor has completed the work or services in accordance
at the time of receipt, the payment due date shall be deemedith the terms and conditions of the contract (see also sub-
to be the 14th day after the date of the contractor’s paymenparagraph (c)(1)(v) of this section). In the event that actual
request, provided a proper payment request is received andcceptance occurs within the constructive acceptance
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period, the determination of an interest penalty shall be (1) For meat or meat food products, as defined in sec-
based on the actual date of acceptance. tion 2(a)(3) of the Packers and Stockyard Act of 1921
(v) The constructive acceptance and construc- (7 U.S.C. 182(3)), and as further defined in Pub. L. 98-181,
tive approval requirements described in subparagraphincluding any edible fresh or frozen poultry meat, any per-
(c)(1)(iv) of this section are conditioned upon receipt of a ishable poultry meat food product, fresh eggs, and any
proper payment request and no disagreement over quanperishable egg product, as close as possible to, but not late
tity, quality, contractor compliance with contract than, the 7th day after product delivery.
requirements, or the requested amount. These require- (2) For fresh or frozen fish, as defined in section
ments do not compel Government officials to accept work 204(3) of the Fish and Seafood Promotion Act of 1986
or services, approve contractor estimates, perform con-(16 U.S.C. 4003(3)), as close as possible to, but not later
tract administration functions, or make payment prior to than, the 7th day after product delivery.
fulfilling their responsibilities. The contracting officer (3) For perishable agricultural commodities, as
may specify a longer period for constructive acceptancedefined in section 1(4) of the Perishable Agricultural
or constructive approval in the solicitation and resulting Commodities Act of 1930 (7 U.S.C. 499a(4)), as close as
contract, if required to afford the Government a reason- possible to, but not later than, the 10th day after product
able opportunity to adequately inspect the work and to delivery, unless another date is specified in the contract.
determine the adequacy of the contractor’s performance (4) For dairy products (as defined in section 111(e) of
under the contract. the Dairy Production Stabilization Act of 1983 (7 U.S.C.
(2) Construction contracts contain special provi- 4502(e)), edible fats or oils, and food products prepared
sions concerning contractor payments to subcontractorsfrom edible fats or oils, as close as possible to, but not later
along with special contractor certification requirements. than, the 10th day after the date on which a proper invoice
The Office of Management and Budget has determinedhas been received. Liquid milk, cheese, certain processec
that these certifications are not to be construed as finalcheese products, butter, yogurt, ice cream, mayonnaise
acceptance of the subcontractor's performance. Thesalad dressings, and other similar products, fall within this
certification in 52.232-5(c) implements this determina- classification. Nothing in the Act limits this classification
tion; however, certificates are still acceptable if the to refrigerated products. When questions arise regarding
contractor deletes subparagraph (c)(4) of 52.232-5 fromthe proper classification of a specific product, prevailing
the certificate. industry practices should be followed in specifying a con-
(3)() Paragraph (d) of the clause at 52.232-5, tract payment due date. The burden of proof that a
Payments under Fixed-Price Construction Contracts, andclassification of a specific product is, in fact, prevailing
subparagraph (e)(6) of the clause at 52.232-27, Promptindustry practice is upon the contractor making the repre-
Payment for Construction Contracts, provide for the con- sentation.
tractor to pay interest on unearned amounts in certain (e) Content of invoicesA proper invoice must include
circumstances. This interest shall be recovered from subsethe items listed in subparagraphs (e)(1) through (e)(8) of
guent payments to the contractor. Therefore, normally nothis section. If the invoice does not comply with these
demand for payment shall be made. Contracting officersrequirements, it shall be returned within 7 days after the

shall— date the designated billing office received the invoice (3
(A) Compute the amount in accordance with days on contracts for meat, meat food products, or fish; 5
the clause; days on contracts for perishable agricultural commodities,
(B) Provide the contractor with a final deci- dairy products, edible fats or oils, and food products pre-
sion; and pared from edible fats or oils), with a statement of the
(C) Notify the payment office of the amount to reasons why it is not a proper invoice. If such notice is not
be withheld. timely, then an adjusted due date for the purpose of deter-

(i) The payment office shall be responsible for mining an interest penalty, if any, will be established in
making the deduction of interest. Amounts collected in accordance with 32.907-1(b):
accordance with these provisions shall revert to the (1) Name and address of the contractor.
Treasury of the United States. (2) Invoice date.(Contractors are encouraged to date

(d) Food and specified item®Pue dates for payments invoices as close as possible to the date of mailing or trans-

of contractor invoices for meat, meat food products, or fish; mission.)
perishable agricultural commodities; and dairy products, (3) Contract number or other authorization for sup-
edible fats or oils, and food products prepared from edibleplies delivered or services performed (including order
fats or oils are as follows: number and contract line item number).
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(4) Description, quantity, unit of measure, unit price, (g) Discounts.When a discount for prompt payment is
and extended price of supplies delivered or services perto be taken, payment will be made as close as possible to,
formed. but not later than, the end of the discount period. Payment

(5) Shipping and payment ternesd, shipment num-  terms are specified in the clause at 52.232-8, Discounts for
ber and date of shipment, prompt payment discount terms) Prompt Payment.

Bill of lading number and weight of shipment will be shown (h) Billing office. The designated billing office shall
for shipments on Government bills of lading. immediately annotate each invoice with the actual date it

(6) Name and address of contractor official to whom receives the invoice.
payment is to be sent (must be the same as that in the con- (i) Payment office The designated payment office shall
tract or in a proper notice of assignment). annotate each invoice and receiving report with the date a

(7) Name (where practicable), title, phone number, proper invoice or receiving report was received by the des-
and mailing address of person to be natified in the event ofignated payment office.

a defective invoice. ()) Multiple payment ratesContractors may be encour-
(8) Any other information or documentation required aged, but cannot be required, to submit separate invoices for
by the contract (such as evidence of shipment). products with different payment due dates under the same

(9) While not required, contractors are strongly contract or order. When an invoice is received that contains
encouraged to assign an identification number to eachitems with different payment periods (a mixed invoice), the
invoice. payment office shall comply with all contractual and statu-

(f) Authorization to payAll invoice payments shall be tory payment provisions. In dealing with mixed invoices
supported by a receiving report or any other Governmentthe payment office may, subject to agency policy—

documentation authorizing payment. The agency receiving (1) Pay all items at the later of the due dates, pro-
official should forward the receiving report or other vided applicable interest penalties also are paid,;
Government documentation to the designated payment (2) Pay all items at the earlier of the due dates; or
office by the 5th working day after Government acceptance (3) Split invoice payments, making payment by the

or approval, unless other arrangements have been madealue date applicable to each payment class.

This period of time does not extend the due dates prescribed

in this section. Acceptance should be completed as expedi32.906 Contract financing payments.

tiously as possible. The receiving report or other (a) Unless otherwise prescribed in policies and proce-
Government documentation authorizing payment shall, as adures issued by the agency head, or designee, the due date

minimum, include the following: for making contract financing payments by the designated
(1) Contract number or other authorization for sup- payment office will be the 30th day after the designated
plies delivered or services performed. billing office has received a proper request. In the event
(2) Description of supplies delivered or services per- that an audit or other review of a specific financing request
formed. is required to ensure compliance with the terms and condi-
(3) Quantities of supplies received and accepted ortions of the contract, the designated payment office is not
services performed, if applicable. compelled to make payment by the due date specified.

(4) Date supplies delivered or services performed.  Agency heads may prescribe shorter periods for payment, if

(5) Date supplies or services were accepted by theappropriate based on contract pricing or administrative con-
designated Government official (or progress payment siderations. For example, a shorter period may be justified
request was approved if being made under the clause aby an Agency if the nature and extent of contract financing
52.232-5, Payments Under Fixed-Price Construction arrangements are integrated with Agency contract pricing
Contracts, or the clause at 52.232-10, Payments Undepolicies. A period shorter than 7 days or longer than 30
Fixed-Price Architect-Engineer Contracts). days shall not be prescribed.

(6) Signature, or when permitted by agency regula- (b) For advance payments, loans, or other arrangements
tions, electronic equivalent, printed name, title, mailing that do not involve recurrent submission of contract financ-
address, and telephone number of the designatedng requests, payment shall be made in accordance with the
Government official responsible for acceptance or approvalapplicable contract financing terms or as directed by the
functions. contracting officer.

(7) If the contract provides for the use of Government  (c) A proper contract financing request must comply with
certified invoices in lieu of a separate receiving report, the the terms and conditions specified by contract financing
Government certified invoice also must contain the infor- clauses or other authorizing terms. The contractor shall cor-
mation described in subparagraphs (f)(1) through (f)(6) of rect any defects in requests submitted in the manner specified
this section. in the contract or as directed by the contracting officer.
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(d) The designated billing office and designated paymentshall remain fixed during the period for which an interest
office shall annotate each contract financing request with thepenalty is calculated. This rate is referred to as the
date a proper request was received in their respective offices:Renegotiation Board Interest Rate,” and it is published in

the Federal Registesemiannually on or about January 1
32.907 Interest penalties. and July 1. Information concerning this interest rate can be
obtained from the:
32.907-1 Late invoice payment. Department of the Treasury

(&) Aninterest penalty shall be paid automatically by the Financial Management Service
designated payment office, without request from the con- Washington, DC 20227
tractor, when all of the following conditions, if applicable, Telephone (202) 874-6995

have been met: .
(1) A proper invoice was received by the designated Interest calculations shall be based upon a 360-day year
billing office The interest penalty shall accrue daily on the invoice prin-
(2) A receiving report or other Government docu- cipal payment amount approved by th(_a Gpvernment until
mentation authorizing payment was processed, and theréh,ﬁ anment datg %f su%% 3ppr9ved pnnupgl zla\m'oun;, and
was no disagreement over quantity, quality, or contractorV!l P€ compounded in 30-day increments inclusive from
compliance with any contract requirement. the first day after the due date through the payment date.
(3) In the case of a final invoice, the payment amount That is, interest accrued at the end of any 30-day period will
is not subject to further contract settiement actions betweerP® @dded to the approved invoice principal payment amount
and will be subject to interest penalties if not paid in the suc-

the Government and the contractor. . . .
(4) The designated payment office paid the contrac- ceeding 30-day period. The interest penalty amount, the

tor after the due date. interest rate, and the period for which the interest penalty

(b) The interest penalty computation shall not include— Was computed, will be stated separately by the designatec
(1) The time taken by the Government to notify the Payment office on the check, in accompanying remittance

contractor of a defective invoice, unless it exceeds the peri-2dvice, or, for an electronic funds transfer, by an appropri-
ods prescribed in 32.905(e); ate electronic or other remittance advice. Adjustments will

(2) The time taken by the contractor to correct the b€ m.ade' by the design'ated payment office for errors in cal-
invoice. If the designated billing office failed to notify the Cculating interest penalties. _
contractor of a defective invoice within the periods pre- ~ (€) Interest penalties under the Prompt Payment Act will
scribed in 32.905(e), the due date on the corrected invoicd!0t continue to accrue—
will be adjusted by subtracting from such date the number (1) After the filing of a claim for such penalties under
of days taken beyond the prescribed notification of defectsthe clause at 52.233-1, Disputes, or
period. Any interest penalty owed the contractor will be (2) For more than 1 year. Interest penalties of less
based on this adjusted due date; and than $1.00 need not be paid.

(3) The period between the date of an attempted elec-  (f) Interest penalties are not required on payment delays
tronic funds transfer and the date the contractor furnishesdue to disagreement between the Government and
correct electronic funds transfer data; provided the contractor over the payment amount, or other issues
Government notifies the contractor of the defective datainvolving contract compliance, or on amounts temporarily
within 7 days after the Government receives notice that thewithheld or retained in accordance with the terms of the
transfer could not be completed because of defective data.contract. Claims involving disputes, and any interest that

(c) An interest penalty shall be paid automatically by the may be payable, will be resolved in accordance with the
designated payment office, without request from the con- Disputes clause.
tractor, if a discount for prompt payment is taken  (g)(1) For contracts awarded on or after October 1,
improperly. The interest penalty shall be calculated on the 1989, a penalty amount (calculated in accordance with sub-
amount of discount taken for the period beginning with the paragraph (g)(3) of this section) shall be paid, in addition to
first day after the end of the discount period through the datethe interest penalty amount, only if the contractor—

when the contractor is paid. () Is owed an interest penalty of $1 or more;

(d) The interest penalty shall be at the rate established (i) Is not paid the interest penalty within 10 days
by the Secretary of the Treasury under section 12 of theafter the date the invoice amount is paid; and
Contract Disputes Act of 1978 (41 U.S.C. 611) that is in (i) Makes a written demand to the designated

effect on the day after the due date, except where the interpayment office for additional penalty payment in accordance
est penalty is prescribed by other governmental authoritywith subparagraph (g)(2) of this section, postmarked not
(e.q, tariffs). The rate in effect on the day after the due date later than 40 days after the date the invoice amount is paid.
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(2)()) Contractors shall support written demands for 32.907-2 Late contract financing payment.
additional penalty payments with the following data. No No interest penalty shall be paid to the contractor as a
additional data shall be required. Contractors shall— result of delayed contract financing payments.
(A) Specifically assert that late payment inter-
est is due under a specific invoice, and request payment 0B2.908 Contract clauses.
all overdue late payment interest penalty and such addi- (&) The contracting officer shall insert the clause at

(B) Attach a copy of the invoice on which the Engineer Contracts, in solicitations and contracts that
unpaid late payment interest was due; and contain the clause at 52.232-10, Payments Under Fixed-

Price Architect-Engineer Contracts.
(1) As authorized in 32.905(b)(4), the contracting
(i) Demands must be postmarked on or before the officer may mc_>dify thg date in subdivision (a)(4)(i) of th?
40th day after payment was made, except that— clause to specify a penqd longer than _7 day; for constructive
' acceptance or constructive approval, if required to afford the

(A) If the postmark is illegible or nonexistent, Government a practicable opportunity to inspect and test the
the demand must have been received and annotated with th

. . ! gupplies furnished or evaluate the services performed.
date of receipt by the designhated payment office on or (2) If applicable, as authorized in 32.906(a) and only
before the 40th day after paymgnt. was made; or . as permitted by agency policies and procedures, the con-
(B) If the postmark is illegible or nonexistent  aciing officer may insert in paragraph (b) of the clause a

and the designated payment office fails to make the requiredperiod shorter than 30 days (but not less than 7 days) for
annotation, the demand's validity will be determined by the making contract financing payments.

date the contractor has placed on the demand; provided such (p) The contracting officer shall insert the clause at
date is no later than the 40th day after payment was made.52.232-27, Prompt Payment for Construction Contracts, in
(3)() The additional penalty shall be equal to 100 all solicitations and contracts for construction (see Part 36).

(C) State that payment of the principal has been
received, including the date of receipt.

percent of any original late payment interest penalty (1) As authorized in 32.905(c)(1)(i), the contracting
except— officer may modify the date in subdivision (a)(1)(i)(A) of
(A) The additional penalty shall not exceed the clause to specify a period longer than 14 days if required
$5,000; to afford the Government a reasonable opportunity to ade-
(B) The additional penalty shall never be less quately inspect the work and to determine the adequacy of
than $25; and the Contractor's performance under the contract.
(C) No additional penalty is owed if the (2) As authorized in 32.905(c)(1)(v), the contracting

amount of the underlying interest penalty is less than $1. ©fficer may modify the date in subdivision (a)(4)(i) of the
(i) If the interest penalty ceases to accrue in clause to specify a period longer than 7 days for constructive
accordance with the limits stated in subparagraphs (e)(1)2cceptance or constructive approval if required to afford the
and (e)(2) of this section, the amount of the additional Gove_rnment a reasonable opportunity 'go inspect and test the
penalty shall be calculated on the amount of interest penalty>UPPlies furnished or evaluate the services performed.

that would have accrued in the absence of these limits, but (3) . If Zpglicable, as auIthrizedci{n 32'9%6(61) ang only
shall not exceed the limits specified in subdivision (g)(3)(i) &5 PerMitted by agency policies and procedures, the con-
of this subsection. tracting officer may insert in paragraph (b) of the clause a

(iil) For determining the maximum and minimum period shorter than 30 days (but not less than 7 days) for

dditional lties. the test shall be the int i itv d making contract financing payments.
additional penalies, the test shail be the interest penally due (c) The contracting officer shall insert the clause at

on each separate payment made for each separate contra%t2_232_25’ Prompt Payment, in all other solicitations and
The maximum and minimum additional penalty shall not be qyracts (including contracts at or below the simplified
based upon individual invoices unless the invoices are pa'dacquisition threshold), except where the clause at 52.212-4,
separately. Where payments are consolidated for disburstontract Terms and Conditions—Commercial Items,
ing purposes, the maximum and minimum additional gppjies, and except as indicated in 32.901.
penalty determination shall be made separately for each (1) As authorized in 32.905(a)(1)(ii), the contracting
contract therein. officer may modify the date in subdivision (a)(5)(i) of the
(iv) The additional penalty does not apply to pay- clause to specify a period longer than 7 days for construc-
ments regulated by other Government regulationg,(  tive acceptance, if required to afford the Government a
payments under utility contracts subject to tariffs and reasonable opportunity to inspect and test the supplies fur-
regulation). nished or to evaluate the services performed, except in the
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case of a contract for the purchase of a commercial item asdowever, these payments shall be made in accordance witt
defined in 2.101, including a brand-name commercial item the agency's policy for prompt payment of contract financ-
for authorized resalee(g, commissary items). ing payments.

(2) As authorized in 32.906(a) and only as permitted (e) Performance-based payments are the preferred
by agency policies and procedures, the contracting officerfinancing method when the contracting officer finds them
may insert in paragraph (b) of the clause a period shortempractical, and the contractor agrees to their use.
than 30 days (but not less than 7 days) for making contract

financing payments. 32.1002 Bases for performance-based payments.
Performance-based payments may be made on any of th
32.909 Contractor inquiries. following bases—

Questions concerning delinquent payments should be (a) Performance measured by objective, quantifiable
directed to the designated billing office or designated pay- methods;
ment office. If a question involves a disagreement in  (b) Accomplishment of defined events; or
payment amount or timing, it should be directed to the con- (c) Other quantifiable measures of results.
tracting officer for resolution. The contracting officer shall
coordinate within appropriate contracting channels and seek32.1003 Criteria for use.
the advice of other offices as may be necessary to resolve Performance-based payments shall be used only if the
disagreements. Small business concerns may obtain addifollowing conditions are met:
tional assistance related to payment issues, late payment (a) The contracting officer and offeror are able to agree
interest penalties, and information on the Prompt Paymenton the performance-based payment terms;
Act, by contacting the Agency's local representative from (b) The contract is a definitized fixed-price type contract
the Office of Small and Disadvantaged Business Utilization. (but see 32.1005(b)); and
(c) The contract does not provide for other methods of
Subpart 32.10—Performance-Based Payments contract financing, except that advance payments in accor-
dance with Subpart 32.4, or guaranteed loans in accordanci
32.1000 Scope of subpart. with Subpart 32.3 may be used.
This subpart provides policy and procedures for perfor-
mance-based payments under non-commercial purchase32.1004 Procedure.
pursuant to Subpart 32.1. This subpart does not apply Performance-based payments may be made either on
to— whole contract or on a deliverable item basis, unless other-
(a) Payments under cost-reimbursement contracts; wise prescribed by agency regulations. Financing
(b) Contracts for architect-engineer services or con- payments to be made on a whole contract basis are applica
struction, or for shipbuilding or ship conversion, alteration, ble to the entire contract, and not to specific deliverable
or repair, when the contracts provide for progress paymentdtems. Financing payments to be made on a deliverable

based upon a percentage or stage of completion; item basis are applicable to a specific individual deliverable
(c) Contracts for research or development; or item. (A deliverable item for these purposes is a separate
(d) Contracts awarded through sealed bid or competitiveitem with a distinct unit price. Thus, a contract line item for

negotiation procedures. 10 airplanes, with a unit price of $1,000,000 each, has ten

deliverable items—the separate planes. A contract line item

32.1001 Policy. for 1 lot of 10 airplanes, with a lot price of $10,000,000, has
(a) Performance-based payments are contract financingonly one deliverable item—the lot.)

payments that are not payment for accepted items. (a) Establishing performance based.) The basis for

(b) Performance-based payments are fully recoverable,performance-based payments may be either specifically
in the same manner as progress payments, in the event alescribed event(g, milestones) or some measurable cri-
default. Except as provided in 32.1003(c), performance- terion of performance. Each event or performance criterion
based payments shall not be used when other forms othat will trigger a finance payment shall be an integral and
contract financing are provided. necessary part of contract performance and shall be identi-

(c) For Government accounting purposes, performance-fied in the contract, along with a description of what
based payments should be treated like progress paymentsonstitutes successful performance of the event or attain-
based on costs under Subpart 32.5. ment of the performance criterion. The signing of contracts

(d) Performance-based payments are contract financingor modifications, the exercise of options, or other such
payments and, therefore, are not subject to the interestactions shall not be events or criteria for performance-based
penalty provisions of prompt payment (see Subpart 32.9).payments. An event need not be a critical event in order to
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trigger a payment, but successful performance of each such (i) Engineering estimates of hours or other mea-
event or performance criterion shall be readily verifiable.  sures of effort to be expended in performance of an event or
(2) Events or criteria may be either severable or achievement of a performance criterion; or

cumulative. The successful completion of a severable (iii) The estimated projected cost of performance
event or criterion is independent of the accomplishment of of particular events.
any other event or criterion. Conversely, the successful (3) When subsequent contract modifications are

accomplishment of a cumulative event or criterion is issued, the performance-based payment schedule shall be
dependent upon the previous accomplishment of anothemdjusted as necessary to reflect the actions required by those
event. A contract may provide for more than one series of contract modifications.
severable and/or cumulative performance events or criteria (c) Instructions for multiple appropriationdf there is
performed in parallel. The following shall be included in more than one appropriation account (or subaccount) fund-
the contract: ing payments on the contract, the contracting officer shall
(i) The contract shall not permit payment for a provide instructions to the Government payment office for
cumulative event or criterion until the dependent event or distribution of financing payments to the respective funds

criterion has been successfully completed. accounts. Distribution instructions must be consistent with
(i) Severable events or criteria shall be specifi- the contract’s liquidation provisions.
cally identified in the contract. (d) Liguidating performance-based finance payments.

(i) The contract shall identify which events or Performance-based amounts shall be liquidated by deduct-
criteria are preconditions for the successful achievement ofing a percentage or a designated dollar amount from the
each cumulative event or criterion. delivery payments. The contracting officer shall specify the

(iv) If payment of performance-based finance liquidation rate or designated dollar amount in the contract.
amounts is on a deliverable item basis, each event or perThe method of liquidation shall ensure complete liquidation
formance criterion shall be part of the performance no later than final payment.
necessary for that deliverable item and shall be identified to (1) If the performance-based payments are estab-
a specific contract line item or subline item. lished on a delivery item basis, the liquidation amount for

(b) Establishing performance-based finance payment each line item shall be the percent of that delivery item price
amounts.(1) The contracting officer shall establish a com- that was previously paid under performance-based finance
plete, fully defined schedule of events or performance payments or the designated dollar amount.
criteria. and payment amounts when negotiating contract (2) If the performance-based finance payments are on
terms. If a contract action significantly affects the price, or a whole contract basis, liquidation shall be by predesignated
event or performance criterion, the contracting officer liquidation amounts or liquidation percentages.
responsible for pricing the contract modification shall adjust
the performance-based payment schedule appropriately. 32.1005 Contract clauses.

(2) Total performance-based payments shall not (a) If performance-based contract financing will be pro-
exceed 90 percent of the contract price if on a whole con-vided, the contracting officer shall insert the clause at
tract basis, or 90 percent of the delivery item price if on a 52.232-32, Performance-Based Payments, in the solicitation
delivery item basis. The amount of each performance-and contract with the description of the basis for payment
based payment shall be specifically stated either as a dollaand liquidation as required in 32.1004.
amount or as a percentage of a specifically identified price (b) In solicitations for undefinitized contracts, the con-
(e.g, contract price, or unit price of the deliverable item). tracting officer may include the clause at 52.232-32,
The payment of contract financing has a cost to the Performance-Based Payments, with a provision that the clause
Government in terms of interest paid by the Treasury to bor-is not effective until the contract is definitized and the perfor-
row funds to make the payment. Because the contractingmance-based payment schedule is included in the contract.
officer has wide discretion as to the timing and amount of
the performance-based payments, the contracting officer32.1006 Agency approvals.
must ensure that the total contract price is fair and reason- The contracting officer shall obtain such approvals as are
able, all factors (including the financing costs to the required by agency regulations.

Treasury of the performance-based payments) considered.

Performance-based payment amounts may be established2.1007 Administration and payment of performance-
on any rational basis determined by the contracting officer, based payments.

or agency procedures, which may include (but are not (a) Responsibility.The contracting officer responsible
limited to)— for administration of the contract shall be responsible for

(i) Engineering estimates of stages of completion; review and approval of performance-based payments.
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(b) Approval of financing requestéJnless otherwise  otherwise, may rely upon the contractor's certification con-
provided in agency regulations, or by agreement with thetained in the payment request.
appropriate payment official— (b) If the contracting officer becomes aware of any
(1) The contracting officer shall be responsible for arrangement or condition that would impair the
receiving, approving, and transmitting all performance-basedGovernment's title to the property affected by the
payment requests to the appropriate payment office; and  Performance-Based Payments clause, the contracting offi-
(2) Each approval shall specify the amount to be cer shall require additional protective provisions.
paid, necessary contractual information, and the appropria- (c) The existence of any such encumbrance is a violation
tion account(s) (see 32.1004(c)) to be charged for theof the contractor's obligations under the contract, and the
payment. contracting officer may, if necessary, suspend or reduce
(c) Reviews.The contracting officer is responsible for payments under the terms of the Performance-Based
determining what reviews are required for protection of the Payments clause covering failure to comply with a material
Government’s interests. The contracting officer should requirement of the contract. In addition, if the contractor
consider the contractor’'s experience, performance recordfails to disclose an existing encumbrance in the certifica-
reliability, financial strength, and the adequacy of controls tion, the contracting officer should consult with legal
established by the contractor for the administration of per-counsel concerning possible violation of 31 U.S.C. 3729,
formance-based payments. Based upon the risk to thehe False Claims Act.
Government, post-payment reviews and verifications
should normally be arranged as considered appropriate by82.1010 Risk of loss.
the contracting officer. If considered necessary by the con- (a) Under the clause at 52.232-32, Performance-Based
tracting officer, pre-payment reviews may be required. Payments, and except for normal spoilage, the contractor
(d) Incomplete performanceThe contracting officer  bears the risk for loss, theft, destruction, or damage to prop-
shall not approve a performance-based payment until theerty affected by the clause, even though title is vested in the
specified event or performance criterion has been successGovernment, unless the Government has expressly assume
fully accomplished in accordance with the contract. If an this risk. The clauses prescribed in this regulation related to
event is cumulative, the contracting officer shall not performance-based payments, default, and terminations dc
approve the performance-based payment unless all identinot constitute a Government assumption of risk.
fied preceding events or criteria are accomplished. (b) If a loss occurs in connection with property for
(e) Government-caused delakntitlement to a perfor-  which the contractor bears the risk, and the property is
mance-based payment is solely on the basis of successfuteeded for performance, the contractor is obligated to repay
performance of the specified events or performance criteria.the Government the performance-based payments related t
However, if there is a Government-caused delay, the con-the property.
tracting officer may renegotiate the performance-based (c) The contractor is not obligated to pay for the loss of
payment schedule, to facilitate contractor billings for any property for which the Government has assumed the risk of
successfully accomplished portions of the delayed event ofoss. However, a serious loss may impede the satisfactory
criterion. progress of contract performance, so that the contracting
officer may need to act under paragraph (e)(2) of the
32.1008 Suspension or reduction of performance- Performance-Based Payments clause. In addition, while the
based payments. contractor is not required to repay previous performance-
The contracting officer shall apply the policy and proce- based payments in the event of a loss for which the
dures in paragraphs (a), (b), (c), and (e) of 32.503-6,Government has assumed the risk, such a loss may prever
Suspension or reduction of payments, whenever exercisinghe contractor from making the certification required by the
the Government’s rights to suspend or reduce performancePerformance-Based Payments clause.
based payments in accordance with paragraph (e) of the
clause at 52.232-32, Performance-Based Payments. Subpart 32.11—Electronic Funds Transfer

32.1009 Title. 32.1100 Scope of subpart.

(a) Since the clause at 52.232-32, Performance-Based This subpart provides policy and procedures for
Payments, gives the Government title to the property Government payment by electronic funds transfer (EFT).
described in paragraph (f) of the clause, the contracting offi-
cer must ensure that the Government title is not 32.1101 Policy.
compromised by other encumbrances. Ordinarily, the con- (a) 31 U.S.C. 3332(e) requires payment by EFT in cer-
tracting officer, in the absence of reason to believe tain situations. The payment office, not the contracting
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officer, determines if payment is to be made by EFT. The 32.1102 Assignment of claims.

payment office may determine not to require submission of The use of EFT payment methods is not a substitute for
EFT information in accordance with paragraph (j) of the a properly executed assignment of claims in accordance
contract clauses at 52.232-33 and 52.232-34. with Subpart 32.8. EFT information which shows the ulti-

(b) The Government will protect against improper dis- mate recipient of the transfer to be other than the contractor,
closure of a contractor's EFT information. The clauses at;,, ihe absence of a proper assignment of claims, is consid-

52.232-33 and 52.232-34 require the contractor to Smeitered to be incorrect EFT information within the meaning of

such information directly to the payment office. " . "
the "Suspension of Payment aragraphs of the EFT
(c) Contractors that do not have an account at a domes- P y paragrap

tic United States financial institution or an authorized clauses at 52.232-33 and 52.232-34,
ayment agent are exempted by 31 U.S.C. 3332 until
\F])azuary 1, ?L999, from the Fr)equire)r/nent to be paid by EFT.32'1103 Con'Fract clauses. _ .
The clause at 52.232-33 provides for the contractor to sub- @ U.nless mstructed. otherwise by the (;ognlzgnt pay-
mit a certification to that effect directly to the payment ment office or agency guidance, the contracting officer shall
office in lieu of the EFT information otherwise required by insert the clause at 52.232-33, Mandatory Information for
the clause. Electronic Funds Transfer Payment, in all solicitations and
(d) Payment by EFT is the preferred method of contract resulting contracts which (1) will not be paid through use of
payment in normal contracting situations. However, in the Governmentwide commercial purchase card (see
accordance with 31 CFR 208.3(c), certain classes of con-13.003(f)); and (2) are not otherwise excepted in accordance
tracts have been authorized specific limited exceptions aswith 32.1101(d). The clause may be inserted in other con-
listed in paragraphs (d)(1) through (4) of this section. In tracts if the contractor requests payment by EFT and the
these situations, the method of payment shall be specifiethayment office concurs.
by the payment office, either through agency regulations or (1) Unless instructed otherwise by agency guidance, the
by specific agreement. _ , _ contracting officer shall insert the clause at 52.232-34,
(1) Contracts awarded by contracting officers outside Optional Information for Electronic Funds Transfer

g;/eoltJhn:ret?]:;aéi?aﬁdosvléig? E;/?nzh::lLsrg\élg?sfzgg:gg SITa tPayment, in all solicitations and resulting contracts which—
X ’ (1) Do not contain the clause at 52.232-33;

for this type of contract if the contractor agrees and the pay- i )

ment office concurs. (2) Will not be paid through use of the
(2) Contracts denominated or paid in other than Governmentwide commercial purchase card (see 13.301);

United States dollars shall provide for payment by other @nd

than EFT. (3) Are not otherwise excepted in accordance with
(3) Classified contracts (see 4.401) shall provide for 32.1101(d).

payment by other than EFT where payment by EFT could (c) For contracts containing the clause at 52.212-4,

compromise the safeguarding of classified information or Contract Terms and Conditions—Commercial Items, if the

national security, or where arrangements for appropriateclause at 52.232-33, Mandatory Information for Electronic

EFT payments would be impractical due to security consid- Funds Transfer Payment, will not be included in the contract

erations. in accordance with paragraph (a) of this section, the con-

(4) Contracts executed by deployed contracting offi- tracting officer shall attach an addendum to the contract that
cers in the course of military operations, including, but not yo|etes the clause at 52.232-33 and—

limited to, contingency operations as defined in 10 U.S.C. (1) If required by paragraph (b) of this section, incor-
101(a)(13), or contracts executed by any contracting officer

; . orates the clause at 52.232-34, Optional Information for
in the conduct of emergency operations, such as respons S : i

. . o ; lectronic Funds Transfer Payment, in the contract; or
to natural disasters or national or civil emergencies, shall

provide for payment by other than EFT where (i) EFT pay- (2) If the clause at 52'2_32'34 is not required, speci-
ment is not known to be possible, or (i) EFT payment fies that the Government will make payment under the
would not support the objectives of the operation. contract by check.

Contracting officers predesignated to perform contracting (d) If more than one disbursing office will make pay-

duties in the event of these operations shall include coordi-ment under a contract, the contracting officer shall include
nated plans for payment arrangements as part of thethe EFT clause appropriate for each office and shall identify
pre-contingency contract operations planning. the applicability by disbursing office and contract line item.
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