FAC 97—22 MAY 11, 2001

PART 52—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

52.215-1

52.215-1 Instructions to
Acquisition.
As prescribed in 15.209(a), insert the following provi-
sion:

Offerors—Competitive

INSTRUCTIONS TO OFFERORS—COMPETITIVE ACQUISITION
(MAY 2001)

(a) Definitions. As used in this provision—

“Discussions’ are negotiations that occur after establish-
ment of the competitive range that may, at the Contracting
Officer’s discretion, result in the offeror being allowed to
reviseits proposal.

“In writing,” “writing,” or “written” means any worded
or numbered expression that can be read, reproduced, and
later communicated, and includes electronically transmitted
and stored information.

“Proposal modification” is a change made to a proposal
before the solicitation’s closing date and time, or made in
response to an amendment, or made to correct a mistake at
any time before award.

“Proposal revision” is a change to a proposal made after
the solicitation closing date, at the request of or as allowed
by a Contracting Officer as the result of negotiations.

“Time,” if stated as anumber of days, is calculated using
calendar days, unless otherwise specified, and will include
Saturdays, Sundays, and legal holidays. However, if the last
day falls on a Saturday, Sunday, or legal holiday, then the
period shall include the next working day.

(b) Amendments to solicitations. If this solicitation is
amended, all terms and conditions that are not amended
remain unchanged. Offerors shall acknowledge receipt of
any amendment to this solicitation by the date and time
specified in the amendment(s).

() Submission, modification, revision, and withdrawal
of proposals. (1) Unless other methods (e.g., electronic
commerce or facsimile) are permitted in the solicitation,
proposals and modifications to proposals shall be submitted
in paper media in sealed envelopes or packages (i)
addressed to the office specified in the solicitation, and (ii)
showing the time and date specified for receipt, the solicita-
tion number, and the name and address of the offeror.
Offerors using commercia carriers should ensure that the
proposal is marked on the outermost wrapper with the infor-
mation in paragraphs (c)(1)(i) and (c)(1)(ii) of this
provision.

(2) Thefirst page of the proposal must show—

(i) The solicitation number;

(if) The name, address, and telephone and facsim-
ile numbers of the offeror (and electronic address if
available);

(iii) A statement specifying the extent of agree-
ment with all terms, conditions, and provisions included in

the solicitation and agreement to furnish any or al items
upon which prices are offered at the price set opposite each
item;

(iv) Names, titles, and telephone and facsimile
numbers (and electronic addresses if available) of persons
authorized to negotiate on the offeror’s behalf with the
Government in connection with this solicitation; and

(v) Name, title, and signature of person authorized
to sign the proposal. Proposals signed by an agent shall be
accompanied by evidence of that agent's authority, unless
that evidence has been previoudly furnished to the issuing
office.

(3) Submission, modification, revision, and with -
drawal of proposals. (i) Offerors are responsible for
submitting proposal's, and any modifications or revisions, so
as to reach the Government office designated in the solici-
tation by the time specified in the solicitation. If notimeis
specified in the solicitation, the time for receipt is4:30 p.m.,
local time, for the designated Government office on the date
that proposal or revision is due.

(if)(A) Any proposal, modification, or revision
received at the Government office designated in the solici-
tation after the exact time specified for receipt of offersis
“late” and will not be considered unlessit is received before
award is made, the Contracting Officer determines that
accepting the late offer would not unduly delay the acquisi -
tion; and—

(1) If it was transmitted through an elec-
tronic commerce method authorized by the solicitation, it
was received at the initial point of entry to the Government
infrastructure not later than 5:00 p.m. one working day prior
to the date specified for receipt of proposals; or

(2) There is acceptable evidence to establish
that it was received at the Government installation desig-
nated for receipt of offers and was under the Government’s
control prior to the time set for receipt of offers; or

(3) It isthe only proposal received.

(B) However, a late modification of an other-
wise successful proposal that makes its terms more
favorable to the Government, will be considered at any time
it is received and may be accepted.

(iii) Acceptable evidence to establish the time of
receipt at the Government installation includes the time/date
stamp of that installation on the proposal wrapper, other
documentary evidence of receipt maintained by the installa
tion, or ora testimony or statements of Government
personnel.

(iv) If an emergency or unanticipated event inter-
rupts normal Government processes so that proposals
cannot be received at the office designated for receipt of
proposals by the exact time specified in the solicitation, and
urgent Government requirements preclude amendment of
the solicitation, the time specified for receipt of proposals
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will be deemed to be extended to the same time of day spec-
ified in the solicitation on the first work day on which
normal Government processes resume.

(v) Proposals may be withdrawn by written notice
received at any time before award. Oral proposas in
response to oral solicitations may be withdrawn oraly. If
the solicitation authorizes facsimile proposals, proposals
may be withdrawn viafacsimile received at any time before
award, subject to the conditions specified in the provision at
52.215-5, Facsimile Proposals. Proposals may be with-
drawn in person by an offeror or an authorized
representative, if the identity of the person requesting with-
drawal is established and the person signs a receipt for the
proposal before award.

(4) Unless otherwise specified in the solicitation, the
offeror may propose to provide any item or combination of
items.

(5) Offerorsshall submit proposalsin responseto this
solicitation in English, unless otherwise permitted by the
solicitation, andin U.S. dollars, unlessthe provision at FAR
52.225-17, Evaluation of Foreign Currency Offers, is
included in the solicitation.

(6) Offerors may submit modifications to their pro-
posals at any time before the solicitation closing date and
time, and may submit modifications in response to an
amendment, or to correct a mistake at any time before
award.

(7) Offerors may submit revised proposals only if
requested or allowed by the Contracting Officer.

(8) Proposals may be withdrawn at any time before
award. Withdrawals are effective upon receipt of notice by
the Contracting Officer.

(d) Offer expiration date. Proposals in response to this
solicitation will be valid for the number of days specified on
the solicitation cover sheet (unless a different period is pro-
posed by the offeror).

(e) Restriction on disclosure and use of data. Offerors
that includein their proposals data that they do not want dis-
closed to the public for any purpose, or used by the
Government except for evaluation purposes, shall—

(1) Mark the title page with the following legend:

This proposal includes data that shall not be disclosed
outside the Government and shall not be duplicated,
used, or disclosed—in whole or in part—for any purpose
other than to evaluate this proposal. If, however, a con-
tract is awarded to this offeror as a result of—or in
connection with—the submission of this data, the
Government shall have the right to duplicate, use, or dis-
close the data to the extent provided in the resulting
contract. This restriction does not limit the
Government's right to use information contained in this
dataif it is obtained from another source without restric-
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tion. The data subject to thisrestriction are contained in
sheets[insert numbers or other identification of sheets);
and

(2) Mark each sheet of data it wishes to restrict with
the following legend:

Use or disclosure of data contained on this sheet is sub-
ject to the restriction on the title page of this proposal.

(f) Contract award. (1) The Government intends to
award a contract or contracts resulting from this solicitation
to the responsible offeror(s) whose proposal(s) represents
the best value after evaluation in accordance with the factors
and subfactors in the solicitation.

(2) The Government may reject any or all proposals
if such action isin the Government’sinterest.

(3) The Government may waive informalities and
minor irregularities in proposals received.

(4) The Government intends to evaluate proposals
and award a contract without discussions with offerors
(except clarifications as described in FAR 15.306(a)).
Therefore, the offeror’s initial proposal should contain the
offeror’s best terms from a cost or price and technical stand-
point. The Government reserves the right to conduct
discussions if the Contracting Officer later determines them
to be necessary. If the Contracting Officer determines that
the number of proposals that would otherwise be in the
competitive range exceeds the number at which an efficient
competition can be conducted, the Contracting Officer may
limit the number of proposalsin the competitive rangeto the
greatest number that will permit an efficient competition
among the most highly rated proposals.

(5) The Government reserves the right to make an
award on any item for a quantity less than the quantity
offered, at the unit cost or prices offered, unless the offeror
specifies otherwise in the proposal.

(6) The Government reserves the right to make mul -
tiple awards if, after considering the additiona
administrative costs, it isin the Government’s best interest
to do so.

(7) Exchanges with offerors after receipt of a pro-
posal do not constitute a rejection or counteroffer by the
Government.

(8) The Government may determine that aproposal is
unacceptable if the prices proposed are materially unbal-
anced between line items or subline items. Unbalanced
pricing exists when, despite an acceptable total evaluated
price, the price of one or more contract line items is signif-
icantly overstated or understated as indicated by the
application of cost or price analysis techniques. A proposal
may be rejected if the Contracting Officer determines that
the lack of balance poses an unacceptable risk to the
Government.
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(9) If acost realism analysisis performed, cost real-
ism may be considered by the source selection authority in
evauating performance or schedule risk.

(10) A written award or acceptance of proposal
mailed or otherwise furnished to the successful offeror
within the time specified in the proposal shall result in a
binding contract without further action by either party.

(11) The Government may disclose the following
information in postaward debriefings to other offerors:

(i) The overall evaluated cost or price and techni-
cal rating of the successful offeror;

(ii) The overall ranking of al offerors, when any
ranking was developed by the agency during source selec-
tion;

(iii) A summary of the rationale for award; and

(iv) For acquisitions of commercia items, the
make and model of the item to be delivered by the success-
ful offeror.

(End of provision)

Alternate | (Oct 1997). As prescribed in 15.209(a)(1),
substitute the following paragraph (f)(4) for paragraph
(f)(4) of the basic provision:

(f)(4) The Government intends to evaluate proposals
and award a contract after conducting discussions with
offerors whose proposals have been determined to be within
the competitive range. If the Contracting Officer deter-
mines that the number of proposals that would otherwise be
in the competitive range exceeds the number at which an

efficient competition can be conducted, the Contracting
Officer may limit the number of proposals in the competi-
tive range to the greatest number that will permit an
efficient competition among the most highly rated propos-
as. Therefore, the offeror'sinitial proposal should contain
the offeror's best terms from a price and technical stand-
point.

Alternate Il (Oct 1997). As prescribed in 15.209(a)(2),
add a paragraph (c)(9) substantially the same as the follow-
ing to the basic clause:

(c)(9) Offerors may submit proposals that depart from
stated requirements. Such proposals shall clearly identify
why the acceptance of the proposal would be advantageous
to the Government. Any deviationsfrom the terms and con-
ditions of the solicitation, as well as the comparative
advantage to the Government, shall be clearly identified and
explicitly defined. The Government reserves the right to
amend the solicitation to alow all offerors an opportunity to
submit revised proposal s based on the revised regquirements.

52.215-2 Audit and Recor ds—Negotiation.
As prescribed in 15.209(b), insert the following clause:

AuDIT AND RECORDS—NEGOTIATION (JUNE 1999)

(a) Asused in this clause, “records’ includes books, doc-
uments, accounting procedures and practices, and other
data, regardless of type and regardless of whether such
items are in written form, in the form of computer data, or
in any other form.

[The next pageis 52-59.]
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(b) Examination of costs. If thisis a cost-reimbursement,
incentive, time-and-materias, labor-hour, or price redeter-
minable contract, or any combination of these, the Contractor
shall maintain and the Contracting Officer, or an authorized
representative of the Contracting Officer, shall have the right
to examine and audit all records and other evidence sufficient
to reflect properly al costs claimed to have been incurred or
anticipated to be incurred directly or indirectly in performance
of this contract. This right of examination shall include
inspection at all reasonable times of the Contractor's plants, or
parts of them, engaged in performing the contract.

(c) Cost or pricing data. If the Contractor has been
required to submit cost or pricing datain connection with any
pricing action relating to this contract, the Contracting Officer,
or an authorized representative of the Contracting Officer, in
order to evaluate the accuracy, completeness, and currency of
the cost or pricing data, shall have the right to examine and
audit all of the Contractor's records, including computations
and projections, related to—

(1) The proposal for the contract, subcontract, or modi-
fication;

(2) The discussions conducted on the proposal(s),
including those related to negotiating;

(3) Pricing of the contract, subcontract, or modification;
or

(4) Performance of the contract, subcontract or modifi-
cation.

(d) Comptroller General—(1) The Comptroller Generdl of
the United States, or an authorized representative, shall have
access to and the right to examine any of the Contractor's
directly pertinent records involving transactions related to this
contract or a subcontract hereunder.

(2) This paragraph may not be construed to require the
Contractor or subcontractor to create or maintain any record
that the Contractor or subcontractor does not maintain in the
ordinary course of business or pursuant to aprovision of law.

(e) Reports. If the Contractor isrequired to furnish cost,
funding, or performance reports, the Contracting Officer or an
authorized representative of the Contracting Officer shall have
the right to examine and audit the supporting records and
materials, for the purpose of evaluating—

(1) The effectiveness of the Contractor's policies and
procedures to produce data compatible with the objectives of
these reports; and

(2) The data reported.

(f) Availahility. The Contractor shall make available at its
office at all reasonable times the records, materials, and other
evidence described in paragraphs (a), (b), (c), (d), and (e) of
this clause, for examination, audit, or reproduction, until 3
years after final payment under this contract or for any shorter
period specified in Subpart 4.7, Contractor Records Retention,
of the Federal Acquisition Regulation (FAR), or for any longer
period required by statute or by other clauses of this contract.
In addition—

(2) If this contract is completely or partially terminated,
the Contractor shall make available the records relating to the
work terminated until 3 years after any resulting final termi-
nation settlement; and

(2) The Contractor shall make available records relating
to appeals under the Disputes clause or to litigation or the set-
tlement of claims arising under or relating to this contract until
such appedls, litigation, or claims are finally resolved.

(g) The Contractor shall insert a clause containing al the
terms of this clause, including this paragraph (g), in all sub-
contracts under this contract that exceed the simplified
acquisition threshold, and—

(1) That are cost-reimbursement, incentive, time-and-
materials, labor-hour, or price-redeterminable type or any
combination of these;

(2) For which cost or pricing data are required; or

(3) That require the subcontractor to furnish reports as
discussed in paragraph (e) of this clause.

The clause may be altered only as necessary to identify
properly the contracting parties and the Contracting Officer
under the Government prime contract.

(End of clause)

Alternate | (Jan 1997). Asprescribed in 15.209(b)(2), in
facilities contracts, add the following sentence at the end of
paragraph (b) of the basic clause:

The obligations and rights specified in this paragraph
shall extend to the use of, and charges for the use of , the facil-
ities under this contract.

Alternate Il (Apr 1998). As prescribed in 15.209(b)(3),
add the following paragraph (h) to the basic clause:

(h) The provisionsof OMB Circular No. A-133, “Audits
of States, Local Governments, and Nonprofit Organizations,”
apply to this contract.

Alternate 111 (June 1999). As prescribed in 15.209(b)(4),
delete paragraph (d) of the basic clause and redesignate the
remaining paragraphs accordingly, and substitute the follow-
ing paragraph (e) for the redesignated paragraph (e) of the
basic clause:

(e) Availability. The Contractor shall make available at
its office at all reasonable times the records, materials, and
other evidence described in paragraphs (a), (b), (c), and (d) of
this clause, for examination, audit, or reproduction, until 3
years after final payment under this contract or for any shorter
period specified in Subpart 4.7, Contractor Records Retention,
of the Federa Acquisition Regulation (FAR), or for any longer
period required by statute or by other clauses of this contract.
In addition—

(2) If this contract is completely or partidly terminated,
the Contractor shall make available the records relating to the
work terminated until 3 years after any resulting final termi-
nation settlement; and
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(2) The Contractor shall make available records relat-
ing to appeals under the Disputes clause or to litigation or the
settlement of claims arising under or relating to this contract
until such appeals, litigation, or claims are findly resolved.

52.215-3 Reguest for Information or Solicitation for
Planning Pur poses.
As prescribed in 15.209(c), insert the following provision:

REQUEST FOR INFORMATION OR SOLICITATION FOR PLANNING
PurrosEes (OcT 1997)

(8 The Government does not intend to award a contract on
the basis of this solicitation or to otherwise pay for the infor-
mation solicited except as an allowable cost under other
contracts as provided in subsection 31.205-18, Bid and pro-
posal costs, of the Federal Acquisition Regulation.

(b) Although “proposal” and “offeror” are used in this
Request for Information, your response will be treasted as
information only. It shall not be used as a proposal.

(c) Thissolicitation isissued for the purpose of: [state pur -
posg].

(End of provision)

522154 [Reserved]

52.215-5 Facsmile Proposals.
As prescribed in 15.209(e), insert the following provision:

FAcsIMILE ProPosaLs (OcT 1997)

(a) Définition. “Facsimile proposal,” as used in this pro-
vision, means a proposal, revison or modification of a
proposal, or withdrawal of aproposal that is transmitted to and
received by the Government via facsimile machine.

(b) Offerors may submit facsimile proposals as responses
to thissolicitation. Facsimile proposals are subject to the same
rules as paper proposals.

(c) The telephone number of receiving facsimile equip-
ment is: [insert telephone number].

(d) If any portion of afacsimile proposal received by the
Contracting Officer is unreadable to the degree that confor-
mance to the essential requirements of the solicitation cannot
be ascertained from the document—

(1) The Contracting Officer immediately shall notify
the offeror and permit the offeror to resubmit the proposal;

(2) The method and time for resubmission shall be pre-
scribed by the Contracting Officer after consultation with the
offeror; and

(3) Theresubmission shall be considered asif it were
received at the date and time of the original unreadable sub-
mission for the purpose of determining timeliness, provided
the offeror complies with the time and format requirements for
resubmission prescribed by the Contracting Officer.
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(e) The Government reserves the right to make award
solely on the facsimile proposal. However, if requested to do
so by the Contracting Officer, the apparently successful
offeror promptly shall submit the complete original signed
proposal.

(End of provision)

52.215-6 Place of Performance.
As prescribed in 15.209(f), insert the following provision:

PLACE oF PERFORMANCE (OcT 1997)

(a) The offeror or respondent, in the performance of any
contract resulting from this solicitation, O intends, O does
not intend [check applicable block] to use one or more plants
or facilities located at a different address from the address of
the offeror or respondent as indicated in this proposal or
response to request for information.

(b) If the offeror or respondent checks "intends" in para-
graph (a) of this provision, it shall insert in the following
spaces the required information:

NAME AND ADDRESS OF OWNER
AND OPERATOR OF THE PLANT
OR FaciLITY IF OTHER THAN
OFFEROR OR RESPONDENT

PLACE OF PERFORMANCE
(STReeT ADDRESS, CITY,
SrATE, COUNTY, ZiP CODE)

(End of provision)

52.215-7 Annual Representations and Certifications—
Negotiation.
As prescribed in 15.209(g), insert the following provision:

ANNUAL REPRESENTATIONSAND CERTIFICATIONS—
NEcoTIATION (OcT 1997)

The offeror has [check the appropriate block]:

O (a) Submitted to the contracting office issuing this solic-
itation, annua representations and certifications dated
[insert date of signature on submis -
sion] that are incorporated herein by reference, and are
current, accurate, and complete as of the date of this proposd,
except as follows [insert changes that affect only this pro -
posal; if "none," so state]:

O (b) Enclosed its annual representations and certifica-
tions.

(End of provision)

52.215-8
Format.
As prescribed in 15.209(h), insert the following clause;

Order of Precedence—Uniform Contract
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ORDER OF PRECEDENCE—UNIFORM CONTRACT FORMAT
(Oct 1997)

Any inconsistency in this solicitation or contract shall be
resolved by giving precedence in the following order:

(8 The Schedule (excluding the specifications).

(b) Representations and other instructions.

(c) Contract clauses.

(d) Other documents, exhibits, and attachments.

(e) The specifications.

(End of clause)

52.215-9 Changes or Additions to Make-or-Buy
Program.
As prescribed in 15.408(a), insert the following clause:

CHANGES OR ADDITIONS TO MAKE-OR-BUY PROGRAM
(Oct 1997)

(@) The Contractor shall perform in accordance with the
make-or-buy program incorporated in this contract. If the
Contractor proposes to change the program, the Contractor
shall, reasonably in advance of the proposed change, (1)
notify the Contracting Officer in writing, and (2) submit jus-
tification in sufficient detail to permit evaluation. Changes
in the place of performance of any "make" itemsin the pro-
gram are subject to this requirement.

(b) For items deferred at the time of negotiation of this
contract for later addition to the program, the Contractor
shall, at the earliest possible time—

(1) Notify the Contracting Officer of each proposed
addition; and

(2) Provide justification in sufficient detail to permit
evaluation.

() Modification of the make-or-buy program to incor-
porate proposed changes or additions shall be effective upon
the Contractor's receipt of the Contracting Officer's written
approval.

(End of clause)

Alternate | (Oct 1997). As prescribed in 15.408(a)(1)
add the following paragraph (d) to the basic clause:

(d) If the Contractor desires to reverse the categoriza-
tion of "make" or "buy" for any item or items designated in
the contract as subject to this paragraph, it shall—

(1) Support its proposal with cost or pricing data
when permitted and necessary to support evaluation; and

(2) After approval is granted, promptly negotiate
with the Contracting Officer an equitable reduction in the
contract price in accordance with paragraph (k) of the
Incentive Price Revision—Firm Target clause or paragraph
(m) of the Incentive Price Revision—Successive Targets
clause of this contract.

Alternate Il (Oct 1997). As prescribed in 15.408(a)(2),
add the following paragraph (d) to the basic clause:

(d) If the Contractor desires to reverse the categoriza-
tion of "make" or "buy" for any item or items designated in
the contract as subject to this paragraph, it shall—

(1) Support its proposal with cost or pricing data to
permit evaluation; and

(2) After approva is granted, promptly negotiate
with the Contracting Officer an equitable reduction in the
contract's total estimated cost and fee in accordance with
paragraph (€) of the Incentive Fee clause of this contract.

52.215-10 Price Reduction for Defective Cost or Pricing
Data.
As prescribed in 15.408(b), insert the following clause:

Price RebucTioN FOR DEFECTIVE COST OR PRICING DATA
(Oct 1997)

(@) If any price, including profit or fee, negotiated in
connection with this contract, or any cost reimbursable
under this contract, was increased by any significant amount
because—

(1) The Contractor or a subcontractor furnished cost
or pricing data that were not compl ete, accurate, and current
ascertified in its Certificate of Current Cost or Pricing Data;

(2) A subcontractor or prospective subcontractor fur-
nished the Contractor cost or pricing data that were not
complete, accurate, and current as certified in the
Contractor's Certificate of Current Cost or Pricing Data; or

(3) Any of these parties furnished data of any descrip-
tion that were not accurate, the price or cost shall be reduced
accordingly and the contract shall be modified to reflect the
reduction.

(b) Any reduction in the contract price under paragraph
(a) of this clause due to defective data from a prospective
subcontractor that was not subsequently awarded the sub-
contract shall be limited to the amount, plus applicable
overhead and profit markup, by which—

(1) The actual subcontract; or

(2) The actual cost to the Contractor, if there was no
subcontract, was less than the prospective subcontract cost
estimate submitted by the Contractor; provided, that the
actual subcontract price was not itself affected by defective
cost or pricing data.

(c)(1) If the Contracting Officer determines under para-
graph (@) of this clause that a price or cost reduction should
be made, the Contractor agrees not to raise the following
matters as a defense:

(i) The Contractor or subcontractor was a sole
source supplier or otherwise was in a superior bargaining
position and thus the price of the contract would not have
been modified even if accurate, complete, and current cost
or pricing data had been submitted.
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(ii) The Contracting Officer should have known
that the cost or pricing data in issue were defective even
though the Contractor or subcontractor took no affirmative
action to bring the character of the data to the attention of
the Contracting Officer.

(iii) The contract was based on an agreement
about the total cost of the contract and there was no agree-
ment about the cost of each item procured under the
contract.

(iv) The Contractor or subcontractor did not sub-
mit a Certificate of Current Cost or Pricing Data.

(2)(i) Except as prohibited by subdivision (c)(2)(ii) of
this clause, an offset in an amount determined appropriate
by the Contracting Officer based upon the facts shall be
allowed against the amount of a contract price reduction
if—

(A) The Contractor certifies to the Contracting
Officer that, to the best of the Contractor's knowledge and
belief, the Contractor is entitled to the offset in the amount
requested; and

(B) The Contractor proves that the cost or pric-
ing data were available before the “as of” date specified on
its Certificate of Current Cost or Pricing Data, and that the
data were not submitted before such date.

(if) An offset shall not be allowed if—

(A) The understated data were known by the
Contractor to be understated before the “as of” date speci-
fied on its Certificate of Current Cost or Pricing Data; or

(B) The Government proves that the facts
demonstrate that the contract price would not have
increased in the amount to be offset even if the available
data had been submitted before the “as of” date specified on
its Certificate of Current Cost or Pricing Data.

(d) If any reduction in the contract price under this
clause reduces the price of items for which payment was
made prior to the date of the modification reflecting the
price reduction, the Contractor shall be liable to and shall
pay the United States at the time such overpayment is
repaid—

(1) Simple interest on the amount of such overpay-
ment to be computed from the date(s) of overpayment to the
Contractor to the date the Government is repaid by the
Contractor at the applicable underpayment rate effective for
each quarter prescribed by the Secretary of the Treasury
under 26 U.S.C. 6621(a)(2); and

(2) A pendty equa to the amount of the overpay-
ment, if the Contractor or subcontractor knowingly
submitted cost or pricing data that were incomplete, inaccu-
rate, or noncurrent.

(End of clause)
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52.215-11 Price Reduction for Defective Cost or Pricing
Data—M odifications.
As prescribed in 15.408(c), insert the following clause:

Price RebucTioN FOR DEFECTIVE COST OR PRICING DATA—
MobiFicATIONS (OcT 1997)

(@) This clause shall become operative only for any
maodification to this contract involving a pricing adjustment
expected to exceed the threshold for submission of cost or
pricing data at FAR 15.403-4, except that this clause does
not apply to any modification if an exception under FAR
15.403-1 applies.

(b) If any price, including profit or fee, negotiated in
connection with any modification under this clause, or any
cost reimbursable under this contract, was increased by any
significant amount because (1) the Contractor or a subcon-
tractor furnished cost or pricing data that were not complete,
accurate, and current as certified in its Certificate of Current
Cost or Pricing Data, (2) a subcontractor or prospective sub-
contractor furnished the Contractor cost or pricing data that
were not complete, accurate, and current as certified in the
Contractor's Certificate of Current Cost or Pricing Data, or
(3) any of these parties furnished data of any description
that were not accurate, the price or cost shall be reduced
accordingly and the contract shall be modified to reflect the
reduction. This right to a price reduction is limited to that
resulting from defects in data relating to modifications for
which this clause becomes operative under paragraph (a) of
this clause.

(c) Any reduction in the contract price under paragraph
(b) of this clause due to defective data from a prospective
subcontractor that was not subsequently awarded the sub-
contract shall be limited to the amount, plus applicable
overhead and profit markup, by which—

(1) The actual subcontract; or

(2) The actual cost to the Contractor, if there was no
subcontract, was less than the prospective subcontract cost
estimate submitted by the Contractor; provided, that the
actual subcontract price was not itself affected by defective
cost or pricing data.

(d)(1) If the Contracting Officer determines under para-
graph (b) of this clause that a price or cost reduction should
be made, the Contractor agrees not to raise the following
matters as a defense:

(i) The Contractor or subcontractor was a sole
source supplier or otherwise was in a superior bargaining
position and thus the price of the contract would not have
been modified even if accurate, complete, and current cost
or pricing data had been submitted.

(if) The Contracting Officer should have known
that the cost or pricing data in issue were defective even
though the Contractor or subcontractor took no affirmative
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action to bring the character of the data to the attention of
the Contracting Officer.

(iii) The contract was based on an agreement
about the total cost of the contract and there was no agree-
ment about the cost of each item procured under the
contract.

(iv) The Contractor or subcontractor did not sub-
mit a Certificate of Current Cost or Pricing Data.

(2)(i) Except as prohibited by paragraph (d)(2)(ii) of
this clause, an offset in an amount determined appropriate
by the Contracting Officer based upon the facts shall be
allowed against the amount of a contract price reduction
if—

(A) The Contractor certifies to the Contracting
Officer that, to the best of the Contractor's knowledge and
belief, the Contractor is entitled to the offset in the amount
requested; and

(B) The Contractor proves that the cost or pric-
ing data were available before the “as of” date specified on
its Certificate of Current Cost or Pricing Data, and that the
data were not submitted before such date.

(ii) An offset shall not be allowed if—

(A) The understated data were known by the
Contractor to be understated before the “as of” date speci-
fied on its Certificate of Current Cost or Pricing Data; or

(B) The Government proves that the facts
demonstrate that the contract price would not have
increased in the amount to be offset even if the available
data had been submitted before the “as of” date specified on
its Certificate of Current Cost or Pricing Data.

(e) If any reduction in the contract price under this
clause reduces the price of items for which payment was
made prior to the date of the modification reflecting the
price reduction, the Contractor shall be liable to and shall
pay the United States at the time such overpayment is
repaid—

(1) Simple interest on the amount of such overpay-
ment to be computed from the date(s) of overpayment to the
Contractor to the date the Government is repaid by the
Contractor at the applicable underpayment rate effective for
each quarter prescribed by the Secretary of the Treasury
under 26 U.S.C. 6621(a)(2); and

(2) A penalty equal to the amount of the overpayment,
if the Contractor or subcontractor knowingly submitted cost
or pricing data that were incompl ete, inaccurate, or noncur-
rent.

(End of clause)

52.215-12 Subcontractor Cost or Pricing Data.
As prescribed in 15.408(d), insert the following clause:

SUBCONTRACTOR COST OR PRICING DATA (OcT 1997)

(a) Before awarding any subcontract expected to exceed
the threshold for submission of cost or pricing data at FAR
15.403-4, on the date of agreement on price or the date of
award, whichever islater; or before pricing any subcontract
modification involving a pricing adjustment expected to
exceed the threshold for submission of cost or pricing data
at FAR 15.403-4, the Contractor shall require the subcon-
tractor to submit cost or pricing data (actually or by specific
identification in writing), unless an exception under FAR
15.403-1 applies.

(b) The Contractor shall require the subcontractor to cer-
tify in substantially the form prescribed in FAR 15.406-2
that, to the best of its knowledge and belief, the data sub-
mitted under paragraph (a) of this clause were accurate,
complete, and current as of the date of agreement on the
negotiated price of the subcontract or subcontract modifica
tion.

(c) In each subcontract that exceeds the threshold for
submission of cost or pricing data at FAR 15.403-4, when
entered into, the Contractor shall insert either—

(1) The substance of this clause, including this para-
graph (c), if paragraph (a) of this clause requires submission
of cost or pricing data for the subcontract; or

(2) The substance of the clause at FAR 52.215-13,
Subcontractor Cost or Pricing Data—M odifications.

(End of clause)

52.215-13 Subcontractor Cost or Pricing Data—
M odifications.
As prescribed in 15.408(€), insert the following clause:

SUBCONTRACTOR COST OR PrRICING DATA—MODIFICATIONS
(OcT 1997)

(@) The requirements of paragraphs (b) and (c) of this
clause shall—

(1) Become operative only for any modification to
this contract involving a pricing adjustment expected to
exceed the threshold for submission of cost or pricing data
at FAR 15.403-4; and

(2) Be limited to such modifications.

(b) Before awarding any subcontract expected to exceed
the threshold for submission of cost or pricing data at FAR
15.403-4, on the date of agreement on price or the date of
award, whichever is later; or before pricing any subcontract
modification involving a pricing adjustment expected to
exceed the threshold for submission of cost or pricing data
at FAR 15.403-4, the Contractor shall require the subcon-
tractor to submit cost or pricing data (actually or by specific
identification in writing), unless an exception under FAR
15.403-1 applies.
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(c) The Contractor shall require the subcontractor to cer-
tify in substantially the form prescribed in FAR 15.406-2
that, to the best of its knowledge and belief, the data sub-
mitted under paragraph (b) of this clause were accurate,
complete, and current as of the date of agreement on the
negotiated price of the subcontract or subcontract modifica-
tion.

(d) The Contractor shall insert the substance of this
clause, including this paragraph (d), in each subcontract that
exceeds the threshold for submission of cost or pricing data
at FAR 15.403-4 on the date of agreement on price or the
date of award, whichever is later.

(End of clause)

52.215-14 I ntegrity of Unit Prices.
As prescribed in 15.408(f)(1), insert the following
clause:

INTEGRITY OF UNIT PricEs (OcT 1997)

(a) Any proposal submitted for the negotiation of prices
for items of supplies shall distribute costs within contracts
on a basis that ensures that unit prices are in proportion to
the items base cost (e.g., manufacturing or acquisition
costs). Any method of distributing costs to line items that
distorts unit prices shall not be used. For example, distrib-
uting costs equally among line items is not acceptable
except when there is little or no variation in base cost.
Nothing in this paragraph requires submission of cost or
pricing data not otherwise required by law or regulation.

(b) When requested by the Contracting Officer, the
Offeror/Contractor shall also identify those supplies that it
will not manufacture or to which it will not contribute sig-
nificant value.

(c) The Contractor shall insert the substance of this
clause, less paragraph (b), in all subcontracts for other than:
acquisitions at or below the simplified acquisition threshold
in FAR Part 2; construction or architect-engineer services
under FAR Part 36; utility services under FAR Part 41; ser-
vices where supplies are not required; commercial items;
and petroleum products.

(End of clause)

Alternate | (Oct 1997). As prescribed in 15.408(f)(2),
substitute the following paragraph (b) for paragraph (b) of
the basic clause:

(b) The Offeror/Contractor shall also identify those

supplies that it will not manufacture or to which it will not
contribute significant value.

52.215-15 Pension Adjustmentsand Asset Reversions.
As prescribed in 15.408(g), insert the following clause:

52-64

PENSION ADJUSTMENTS AND ASSET REVERSIONS (DEC 1998)

(@) The Contractor shall promptly notify the Contracting
Officer in writing when it determines that it will terminate a
defined-benefit pension plan or otherwise recapture such
pension fund assets.

(b) For segment closings, pension plan terminations, or
curtailment of benefits, the adjustment amount shall be the
amount measured, assigned, and allocated in accordance
with 48 CFR 9904.413-50(c)(12) for contracts and subcon-
tracts that are subject to Cost Accounting Standards (CAS)
Board rules and regulations (48 CFR Chapter 99). For con-
tracts and subcontracts that are not subject to CAS, the
adjustment amount shall be the amount measured, assigned,
and alocated in accordance with 48 CFR 9904.413-
50(c)(12), except the numerator of the fraction at 48 CFR
9904.413-50(c)(12)(vi) shall be the sum of the pension plan
costs alocated to al non-CAS-covered contracts and sub-
contracts that are subject to Federal Acquisition Regulation
(FAR) Subpart 31.2 or for which cost or pricing data were
submitted.

(c) For al other situations where assets revert to the
Contractor, or such assets are constructively received by it
for any reason, the Contractor shall, at the Government’s
option, make arefund or give acredit to the Government for
its equitable share of the gross amount withdrawn. The
Government’s equitable share shall reflect the
Government’s participation in pension costs through those
contracts for which cost or pricing data were submitted or
that are subject to FAR Subpart 31.2.

(d) The Contractor shall include the substance of this
clause in all subcontracts under this contract that meet the
applicability requirement of FAR 15.408(g).

(End of clause)

52.215-16 Facilities Capital Cost of Money.
As prescribed in 15.408(h), insert the following provi-
sion:

FaciLiTies CaPiTaL CosT oF MoNEY (Oct 1997)

(a) Facilities capital cost of money will be an allowable
cost under the contemplated contract, if the criteria for
alowability in subparagraph 31.205-10(a)(2) of the Federal
Acquisition Regulation are met. One of the allowability cri-
teriarequires the prospective contractor to propose facilities
capital cost of money in its offer.

(b) If the prospective Contractor does not propose this
cost, the resulting contract will include the clause Waiver of
Facilities Capital Cost of Money.

(End of provision)
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52.215-17 Waiver of Facilities Capital Cost of Money.
As prescribed in 15.408(i), insert the following clause:

WAIVER OF FaciLITIES CAPITAL CosT oF MONEY
(Oct 1997)

The Contractor did not include facilities capital cost of
money as a proposed cost of this contract. Therefore, itisan
unallowable cost under this contract.

(End of clause)

52.215-18 Reversion or Adjustment of Plans for
Postretirement Benefits (PRB) Other Than Pensions.
As prescribed in 15.408(j), insert the following clause:

REVERSION OR ADJUSTMENT OF PLANS FOR POSTRETIREMENT
BeNEFITS (PRB) OTHER THAN PENSIONS (OcT 1997)

The Contractor shall promptly notify the Contracting
Officer in writing when it determines that it will terminate
or reduce a PRB plan. If PRB fund assets revert, or inure,
to the Contractor or are constructively received by it under
aplan termination or otherwise, the Contractor shall make a
refund or give a credit to the Government for its equitable
share as required by FAR 31.205-6(0)(6). The Contractor
shall include the substance of this clause in all subcontracts
under this contract that meet the applicability requirements
of FAR 15.408(j).

(End of clause)

52.215-19 Notification of Owner ship Changes.
As prescribed in 15.408(k), insert the following clause:

NoTIFICATION OF OWNERSHIP CHANGES
(Oct 1997)

(@ The Contractor shall make the following notifica-
tionsin writing:

() When the Contractor becomes aware that a
change in its ownership has occurred, or is certain to occur,
that could result in changesin the valuation of its capitalized
assets in the accounting records, the Contractor shall notify
the Administrative Contracting Officer (ACO) within 30
days.

(2) The Contractor shall aso notify the ACO within
30 days whenever changes to asset valuations or any other
cost changes have occurred or are certain to occur asaresult
of achange in ownership.

(b) The Contractor shall—

(1) Maintain current, accurate, and complete inven-
tory records of assets and their costs;

(2) Provide the ACO or designated representative
ready access to the records upon request;

(3) Ensure that all individual and grouped assets, their
capitalized values, accumulated depreciation or amortiza-
tion, and remaining useful lives are identified accurately
before and after each of the Contractor's ownership
changes; and

(4) Retain and continue to maintain depreciation and
amortization schedules based on the asset records main-
tained before each Contractor ownership change.

(©) The Contractor shall include the substance of this
clause in all subcontracts under this contract that meet the
applicability requirement of FAR 15.408(k).

(End of clause)

52.215-20 Requirements for Cost or Pricing Data or
Information Other Than Cost or Pricing Data.
As prescribed in 15.408(1), insert the following provi-
sion:

REQUIREMENTS FOR CoOST OR PRICING DATA OR
INFORMATION OTHER THAN COST OR PRrICING DATA
(Oct 1997)

(a) Exceptions from cost or pricing data. (1) In lieu of
submitting cost or pricing data, offerors may submit awrit-
ten request for exception by submitting the information
described in the following subparagraphs. The Contracting
Officer may require additional supporting information, but
only to the extent necessary to determine whether an excep-
tion should be granted, and whether the price is fair and
reasonable.

(i) ldentification of the law or regulation estab -
lishing the price offered If the priceis controlled under law
by periodic rulings, reviews, or similar actions of a govern-
mental body, attach a copy of the controlling document,
unlessit was previously submitted to the contracting office.

(if) Commercial item exception. For acommercia
item exception, the offeror shal submit, at a minimum,
information on prices at which the same item or similar
items have previously been sold in the commercia market
that is adequate for evaluating the reasonableness of the
price for this acquisition. Such information may include—

(A) For catalog items, a copy of or identifica-
tion of the catalog and its date, or the appropriate pages for
the offered items, or a statement that the catalog ison filein
the buying office to which the proposal is being submitted.
Provide a copy or describe current discount policies and
price lists (published or unpublished), e.g., wholesale, orig-
inal equipment manufacturer, or reseller. Also explain the
basis of each offered price and its relationship to the estab-
lished catalog price, including how the proposed price
relates to the price of recent salesin quantities similar to the
proposed quantities,
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(B) For market-priced items, the source and
date or period of the market quotation or other basis for
market price, the base amount, and applicable discounts. In
addition, describe the nature of the market;

(C) For items included on an active Federal
Supply Service Multiple Award Schedule contract, proof
that an exception has been granted for the schedule item.

(2) The offeror grants the Contracting Officer or an
authorized representative the right to examine, at any time
before award, books, records, documents, or other directly
pertinent records to verify any request for an exception
under this provision, and the reasonableness of price. For
items priced using catalog or market prices, or law or regu-
lation, access does not extend to cost or profit information
or other datarelevant solely to the offeror's determination of
the prices to be offered in the catalog or marketplace.

(b) Requirements for cost or pricing data. If the offeror
is not granted an exception from the requirement to submit
cost or pricing data, the following applies:

(1) The offeror shall prepare and submit cost or pric-
ing data and supporting attachments in accordance with
Table 15-2 of FAR 15.408.

(2) As soon as practicable after agreement on price,
but before contract award (except for unpriced actions such
as letter contracts), the offeror shall submit a Certificate of
Current Cost or Pricing Data, as prescribed by FAR 15.406-
2.

(End of provision)

Alternate | (Oct 1997). As prescribed in 15.408(1), sub-
stitute the following paragraph (b)(1) for paragraph (b)(1)
of the basic provision:

(b)(1) The offeror shall submit cost or pricing dataand
supporting attachments in the following format:

Alternate Il (Oct 1997). As prescribed in 15.408(1), add
the following paragraph (c) to the basic provision:

() When the proposal is submitted, also submit one
copy each to: (1) the Administrative Contracting Officer,
and (2) the Contract Auditor.

Alternate 111 (Oct 1997). As prescribed in 15.408(1), add
the following paragraph (c¢) to the basic provision (if
Alternate Il is aso used, redesignate the following para-
graph as paragraph (d)).

(c) Submit the cost portion of the proposal viathe fol-

lowing electronic media: [Insert media format, eg.,
electronic spreadsheet format, electronic mail, etc.]

Alternate 1V (Oct 1997). As prescribed in 15.408(1),
replace the text of the basic provision with the following:
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(@) Submission of cost or pricing data is not required.

(b) Provide information described below: [Insert
description of the information and the format that are
required, including accessto records necessary to permit an
adequate evaluation of the proposed price in accordance
with 15.403-3.]

52.215-21 Requirements for Cost or Pricing Data or
Information Other Than Cost or Pricing Data—
M odifications.
As prescribed in 15.408(m), insert the following clause:

REQUIREMENTS FOR COST OR PRICING DATA OR INFORMATION
OTHER THAN CosT OR PrRICING DATA—M ODIFICATIONS
(Oct 1997)

(8) Exceptions from cost or pricing data. (1) In lieu of
submitting cost or pricing data for modifications under this
contract, for price adjustments expected to exceed the
threshold set forth at FAR 15.403-4 on the date of the agree-
ment on price or the date of the award, whichever is later,
the Contractor may submit a written request for exception
by submitting the information described in the following
subparagraphs. The Contracting Officer may require addi-
tional supporting information, but only to the extent
necessary to determine whether an exception should be
granted, and whether the price is fair and reasonable—

() ldentification of the law or regulation estab -
lishing the price offered If the priceis controlled under law
by periodic rulings, reviews, or similar actions of a govern-
mental body, attach a copy of the controlling document,
unlessit was previously submitted to the contracting office.

(if) Information on modifications of contracts or
subcontracts for commercial items. (A) If—

(1) The original contract or subcontract was
granted an exception from cost or pricing data requirements
because the price agreed upon was based on adequate price
competition or prices set by law or regulation, or was a con-
tract or subcontract for the acquisition of a commercial
item; and

(2) The modification (to the contract or sub-
contract) is not exempted based on one of these exceptions,
then the Contractor may provide information to establish
that the modification would not change the contract or sub-
contract from a contract or subcontract for the acquisition of
acommercial item to acontract or subcontract for the acqui-
sition of an item other than a commercial item.

(B) For a commercial item exception, the
Contractor shall provide, at a minimum, information on
prices at which the same item or similar items have previ-
ousy been sold that is adequate for evaluating the
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reasonableness of the price of the modification. Such infor-
mation may include—

(1) For catalog items, a copy of or identifi-
cation of the catalog and its date, or the appropriate pages
for the offered items, or a statement that the catalog is on
file in the buying office to which the proposal is being sub-
mitted. Provide a copy or describe current discount policies
and price lists (published or unpublished), e.g., wholesale,
origina equipment manufacturer, or reseller. Also explain
the basis of each offered price and its relationship to the
established catal og price, including how the proposed price
relates to the price of recent salesin quantities similar to the
proposed quantities.

(2) For market-priced items, the source and
date or period of the market quotation or other basis for
market price, the base amount, and applicable discounts. In
addition, describe the nature of the market.

(3) For itemsincluded on an active Federal
Supply Service Multiple Award Schedule contract, proof
that an exception has been granted for the schedule item.

(2) The Contractor grants the Contracting Officer or
an authorized representative the right to examine, at any
time before award, books, records, documents, or other
directly pertinent records to verify any request for an excep-
tion under this clause, and the reasonableness of price. For
items priced using catalog or market prices, or law or regu-
lation, access does not extend to cost or profit information
or other data relevant solely to the Contractor's determina-
tion of the pricesto be offered in the catalog or marketplace.

(b) Requirements for cost or pricing data. If the
Contractor is not granted an exception from the requirement
to submit cost or pricing data, the following applies:

(1) The Contractor shall submit cost or pricing data
and supporting attachments in accordance with Table 15-2
of FAR 15.408.

(2) As soon as practicable after agreement on price,
but before award (except for unpriced actions), the
Contractor shall submit a Certificate of Current Cost or
Pricing Data, as prescribed by FAR 15.406-2.

(End of clause)

Alternate | (Oct 1997). As prescribed in 15.408(m),
substitute the following paragraph (b)(1) for paragraph
(b)(1) of the basic clause.

(b)(1) The Contractor shall submit cost or pricing data

and supporting attachments prepared in the following for-
mat:

Alternate Il (Oct 1997). As prescribed in 15.408(m), add
the following paragraph (c) to the basic clause:

() When the proposal is submitted, also submit one
copy each to: (1) the Administrative Contracting Officer,
and (2) the Contract Auditor.

Alternate I11 (Oct 1997). As prescribed in 15.408(m),
add the following paragraph (c) to the basic clause (if
Alternate Il is also used, redesignate the following para-
graph as paragraph (d)):

(c) Submit the cost portion of the proposal viathe fol-
lowing electronic media: [ Insert media format]

Alternate IV (Oct 1997). As prescribed in 15.408(m),
replace the text of the basic clause with the following:
(8) Submission of cost or pricing data is not required.
(b) Provide information described below: [Insert
description of the information and the format that are
required, including accessto records necessary to permit an

adequate evaluation of the proposed price in accordance
with 15.403-3 ]

52.216-1 Typeof Contract.
As prescribed in 16.105, complete and insert the follow-
ing provision:

TypPe oF CONTRACT (APR 1984)

The Government contemplates award of a
[Contracting Officer insert specific type of contract] con-
tract resulting from this solicitation.

(End of provision)

52.216-2 Economic Price Adjustment—Standard

Supplies.

Asprescribed in 16.203-4(a), insert the following clause.
The clause may be modified by increasing the 10 percent
limit on aggregate increases specified in subparagraph
(c)(2), upon approval by the chief of the contracting office.

Economic PRICE ADJUSTMENT—STANDARD SUPPLIES
(JaN 1997)

(a) The Contractor warrants that the unit price stated in
the Schedule for [offeror insert Schedule line
item number] is not in excess of the Contractor’s applicable
established price in effect on the contract date for like quan-
tities of the same item. The term “unit price” excludes any
part of the price directly resulting from requirements for
preservation, packaging, or packing beyond standard com-
mercial practice. Theterm “established price” meansaprice
that—
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(1) Is an established catalog or market price for a
commercial item sold in substantial quantities to the general
public; and

(2) Is the net price after applying any standard trade
discounts offered by the Contractor.

(b) The Contractor shall promptly notify the Contracting
Officer of the amount and effective date of each decrease in
any applicable established price. Each corresponding con-
tract unit price shall be decreased by the same percentage
that the established price is decreased. The decrease shall
apply to those items delivered on and after the effective date
of the decrease in the Contractor’s established price, and
this contract shall be modified accordingly.

(c) If the Contractor’s applicable established price is
increased after the contract date, the corresponding contract
unit price shall be increased, upon the Contractor’s written
reguest to the Contracting Officer, by the same percentage
that the established priceisincreased, and the contract shall
be modified accordingly, subject to the following limita-
tions:

(1) The aggregate of the increases in any contract unit
price under this clause shall not exceed 10 percent of the
original contract unit price.

(2) The increased contract unit price shall be effec-
tive—

(i) On the effective date of the increase in the
applicable established price if the Contracting Officer
receives the Contractor’s written request within 10 days
thereafter; or

(ii) If the written request is received later, on the
date the Contracting Officer receives the request.

(3) Theincreased contract unit price shall not apply to
quantities scheduled under the contract for delivery before
the effective date of the increased contract unit price, unless
failure to deliver before that date results from causes
beyond the control and without the fault or negligence of the
Contractor, within the meaning of the Default clause.

(4) No modification increasing a contract unit price
shall be executed under this paragraph (c) until the
Contracting Officer verifies the increase in the applicable
established price.

(5) Within 30 days after receipt of the Contractor’s
written request, the Contracting Officer may cancel, without
liability to either party, any undelivered portion of the con-
tract items affected by the requested increase.

(d) During the time allowed for the cancellation provided
for in subparagraph (c)(5) of this clause, and thereafter if
thereis no cancellation, the Contractor shall continue deliv-
eries according to the contract delivery schedule, and the
Government shall pay for such deliveries at the contract unit
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price, increased to the extent provided by paragraph (c) of
this clause.

(End of clause)

52.216-3 Economic Price Adjustment—Semistandard

Supplies.

Asprescribed in 16.203-4(b), insert the following clause.
The clause may be modified by increasing the 10 percent
limit on aggregate increases specified in subparagraph
(©)(2), upon approval by the chief of the contracting office.

Economic PRICE ADJUSTMENT—SEMISTANDARD SUPPLIES
(JaN 1997)

(a) The Contractor warrants that the supplies identified
aslineitems [offeror insert Schedule lineitem
number] in the Schedule are, except for modifications
required by the contract specifications, supplies for which it
has an established price. The term “established price’
means a price that (1) is an established catalog or market
price for acommercial item sold in substantial quantitiesto
the genera public, and (2) isthe net price after applying any
standard trade discounts offered by the Contractor. The
Contractor further warrants that, as of the date of this con-
tract, any difference between the unit prices stated in the
contract for these line items and the Contractor’s established
prices for like quantities of the nearest commercial equiva-
lents are due to compliance with contract specifications and
with any contract requirements for preservation, packaging,
and packing beyond standard commercial practice.

(b) The Contractor shall promptly notify the Contracting
Officer of the amount and effective date of each decreasein
any applicable established price. Each corresponding con-
tract unit price (exclusive of any part of the unit price that
reflects modifications resulting from compliance with spec-
ifications or with requirements for preservation, packaging,
and packing beyond standard commercia practice) shall be
decreased by the same percentage that the established price
is decreased. The decrease shall apply to those items deliv-
ered on and after the effective date of the decrease in the
Contractor’s established price, and this contract shall be
modified accordingly.

(c) If the Contractor's applicable established price is
increased after the contract date, the corresponding contract
unit price (exclusive of any part of the unit price resulting
from compliance with specifications or with requirements
for preservation, packaging, and packing beyond standard
commercial practice) shal be increased, upon the
Contractor’s written request to the Contracting Officer, by
the same percentage that the established price is increased,
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and the contract shall be modified accordingly, subject to
the following limitations:

(1) The aggregate of the increasesin any contract unit
price under this clause shall not exceed 10 percent of the
original contract unit price.

(2) The increased contract unit price shall be effec-
tive—

(i) On the effective date of the increase in the
applicable established price if the Contracting Officer
receives the Contractor’s written request within 10 days
thereafter; or

(i) If the written request is received later, on the
date the Contracting Officer receives the request.

(3) Theincreased contract unit price shall not apply to
quantities scheduled under the contract for delivery before
the effective date of the increased contract unit price, unless
fallure to deliver before that date results from causes
beyond the control and without the fault or negligence of the
Contractor, within the meaning of the Default clause.

(4) No modification increasing a contract unit price
shal be executed under this paragraph (c) until the
Contracting Officer verifies the increase in the applicable
established price.

(5) Within 30 days after receipt of the Contractor’s
written request, the Contracting Officer may cancel, without
liahility to either party, any undelivered portion of the con-
tract items affected by the requested increase.

(d) During thetime allowed for the cancellation provided
for in subparagraph (c)(5) of this clause, and thereafter if
there is no cancellation, the Contractor shall continue deliv-
eries according to the contract delivery schedule, and the
Government shall pay for such deliveries at the contract unit
price, increased to the extent provided by paragraph (c) of
this clause.

(End of clause)

52.216-4 Economic Price Adjustment—Labor and

Material.

As prescribed in 16.203-4(c), when contracting by nego-
tiation, insert a clause that is substantially the same as the
following clause in solicitations and contracts when the
conditions specified in 16.203-4(c)(1)(i) through (iv) apply
(but see 16.203-4(c)(2)). The clause may be modified by
increasing the 10-percent limit on aggregate increases spec-
ified in subparagraph (c)(4), upon approval by the chief of
the contracting office.

EconoMmic PrRICE ADIUSTMENT—LABOR AND MATERIAL (JAN
1997)

(a) The Contractor shall notify the Contracting Officer if,
at any time during contract performance, the rate of pay for

labor (including fringe benefits) or the unit prices for mate-
rial shown in the Schedule either increase or decrease. The
Contractor shall furnish this notice within 60 days after the
increase or decrease, or within any additional period that the
Contracting Officer may approve in writing, but not later
than the date of final payment under this contract. The
notice shall include the Contractor’s proposal for an adjust-
ment in the contract unit prices to be negotiated under
paragraph (b) of this clause, and shall include, in the form
required by the Contracting Officer, supporting data
explaining the cause, effective date, and amount of the
increase or decrease and the amount of the Contractor’s
adjustment proposal.

(b) Promptly after the Contracting Officer receives the
notice and data under paragraph (a) of this clause, the
Contracting Officer and the Contractor shall negotiate a
price adjustment in the contract unit prices and its effective
date. However, the Contracting Officer may postpone the
negotiations until an accumulation of increases and
decreases in the labor rates (including fringe benefits) and
unit prices of material shown in the Schedule results in an
adjustment allowable under subparagraph (c)(3) of this
clause. The Contracting Officer shall modify this contract
(2) to include the price adjustment and its effective date and
(2) to revise the labor rates (including fringe benefits) or
unit prices of material as shown in the Schedule to reflect
the increases or decreases resulting from the adjustment.
The Contractor shall continue performance pending agree-
ment on, or determination of, any adjustment and its
effective date.

(c) Any price adjustment under this clause is subject to
the following limitations:

(1) Any adjustment shall be limited to the effect on
unit prices of the increases or decreases in the rates of pay
for labor (including fringe benefits) or unit prices for mate-
rial shown in the Schedule. There shall be no adjustment
for—

(i) Supplies or services for which the production
cost is not affected by such changes,

(i) Changesin rates or unit prices other than those
shown in the Schedule; or

(iii) Changes in the quantities of labor or materia
used from those shown in the Schedule for each item.

(2) No upward adjustment shall apply to supplies or
services that are required to be delivered or performed
before the effective date of the adjustment, unless the
Contractor’s failure to deliver or perform according to the
delivery schedule results from causes beyond the
Contractor’s control and without its fault or negligence,
within the meaning of the Default clause.

(3) There shall be no adjustment for any change in
rates of pay for labor (including fringe benefits) or unit
prices for material which would not result in anet change of
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at least 3 percent of the then-current total contract price.
Thislimitation shall not apply, however, if, after final deliv-
ery of al contract line items, either party requests an
adjustment under paragraph (b) of this clause.

(4) The aggregate of the increases in any contract unit
price made under this clause shall not exceed 10 percent of
the original unit price. There is no percentage limitation on
the amount of decreasesthat may be made under this clause.

(d) The Contracting Officer may examine the
Contractor’s books, records, and other supporting data rele-
vant to the cost of labor (including fringe benefits) and
material during all reasonable times until the end of 3 years
after the date of final payment under this contract or the
time periods specified in Subpart 4.7 of the Federa
Acquisition Regulation (FAR), whichever is earlier.

(End of clause)

52.216-5 Price Redeter mination—Prospective.
As prescribed in 16.205-4, insert the following clause:

PRrIcE REDETERMINATION—PROSPECTIVE (OcT 1997)

(a) General. The unit prices and the total price stated in
this contract shall be periodically redetermined in accor-
dance with this clause, except that—

(2) The prices for supplies delivered and services per-
formed before the first effective date of price
redetermination (see paragraph (c) of this clause) shall
remain fixed; and

(2) In no event shall the total amount paid under this
contract exceed any ceiling price included in the contract.

(b) Definition. “Costs,” as used in this clause, means
allowable costs in accordance with Part 31 of the Federal
Acquisition Regulation (FAR) in effect on the date of this
contract.

(c) Price redetermination periods. For the purpose of
price redetermination, performance of this contract is
divided into successive periods. The first period shall
extend from the date of the contract to , (see Note
(1)) and the second and each succeeding period shall extend
for [insert appropriate number] months from the
end of the last preceding period, except that the parties may
agree to vary the length of the final period. The first day of
the second and each succeeding period shall be the effective
date of price redetermination for that period.

(d) Data submission. (1) Not more than nor
less than (see Note (2)) days before the end of each
redetermination period, except the last, the Contractor shall
submit—

(i) Proposed prices for supplies that may be deliv-
ered or services that may be performed in the next
succeeding period, and—
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(A) An estimate and breakdown of the costs of
these supplies or services in the format of Table 15-2, FAR
15.408, or in any other form on which the parties may agree;

(B) Sufficient data to support the accuracy and
reliability of this estimate; and

(C) An explanation of the differences between
this estimate and the original (or last preceding) estimate for
the same supplies or services; and

(ii) A statement of all costs incurred in performing
this contract through the end of the
month (see Note (3)) before the submission of proposed
prices in the format of Table 15-2, FAR 15.408 (or in any
other form on which the parties may agree), with sufficient
supporting data to disclose unit costs and cost trends for—

(A) Supplies delivered and services performed;

and

(B) Inventories of work in process and undeliv-
ered contract supplies on hand (estimated to the extent
necessary).

(2) The Contractor shall also submit, to the extent that
it becomes available before negotiations on redetermined
prices are concluded—

(i) Supplemental statements of costs incurred after
the date stated in subdivision (d)(1)(ii) of this section for—
(A) Supplies delivered and services performed;
and
(B) Inventories of work in process and undeliv-
ered contract supplies on hand (estimated to the extent
necessary); and
(ii) Any other relevant data that the Contracting
Officer may reasonably require.

(3) If the Contractor fails to submit the data required
by subparagraphs (d)(1) and (2) of this section, within the
time specified, the Contracting Officer may suspend pay-
ments under this contract until the data are furnished. If itis
later determined that the Government has overpaid the
Contractor, the Contractor shall repay the excess to the
Government immediately. Unless repaid within 30 days
after the end of the data submittal period, the amount of the
excess shall bear interest, computed from the date the data
were due to the date of repayment, at the rate established in
accordance with the Interest clause.

(e) Price redetermination. Upon the Contracting
Officer’s receipt of the data required by paragraph (d) of
this section, the Contracting Officer and the Contractor shall
promptly negotiate to redetermine fair and reasonable prices
for supplies that may be delivered or services that may be
performed in the period following the effective date of price
redetermination.

(f) Contract modifications. Each negotiated redetermi-
nation of prices shall be evidenced by a modification to this
contract, signed by the Contractor and the Contracting
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Officer, stating the redetermined prices that apply during the
redetermination period.

(9) Adjusting billing prices. Pending execution of the
contract modification (see paragraph (f) of this section), the
Contractor shall submit invoices or vouchers in accordance
with the billing prices stated in this contract. If at any time
it appears that the then-current billing prices will be sub-
stantially greater than the estimated final prices, or if the
Contractor submits data showing that the redetermined
price will be substantially greater than the current billing
prices, the parties shall negotiate an appropriate decrease or
increase in billing prices. Any billing price adjustment shall
be reflected in a contract modification and shall not affect
the redetermination of prices under this clause. After the
contract modification for price redetermination is executed,
the total amount paid or to be paid on al invoices or vouch-
ers shall be adjusted to reflect the agreed-upon prices, and
any requested additional payments, refunds, or credits shall
be made promptly.

(h) Quarterly limitation on payments statement. This
paragraph (h) applies only during periods for which firm
prices have not been established.

(2) Within 45 days after the end of the quarter of the
Contractor’sfiscal year in which adelivery isfirst made (or
services are first performed) and accepted by the
Government under this contract, and for each quarter there-
after, the Contractor shall submit to the contract
administration office (with a copy to the contracting office
and the cognizant contract auditor) a statement, cumulative
from the beginning of the contract, showing—

(i) Thetotal contract price of all supplies delivered
(or services performed) and accepted by the Government
and for which final prices have been established;

(i) The total costs (estimated to the extent neces-
sary) reasonably incurred for, and properly alocable solely
to, the supplies delivered (or services performed) and
accepted by the Government and for which final prices have
not been established;

(iii) The portion of the total interim profit (used in
establishing the initial contract price or agreed to for the
purpose of this paragraph (h)) that isin direct proportion to
the supplies delivered (or services performed) and accepted
by the Government and for which final prices have not been
established; and

(iv) The total amount of al invoices or vouchers
for supplies delivered (or services performed) and accepted
by the Government (including amounts applied or to be
applied to liquidate progress payments).

(2) The statement required by subparagraph (h)(1) of
this section need not be submitted for any quarter for which
either no costs are to be reported under subdivision
(h)(2)(ii) of this section, or revised billing prices have been
established in accordance with paragraph (g) of this section,

and do not exceed the existing contract price, the
Contractor’s price-redetermination proposal, or a price
based on the most recent quarterly statement, whichever is
least.

(3) Notwithstanding any provision of this contract
authorizing greater payments, if on any quarterly statement
the amount under subdivision (h)(1)(iv) of this section
exceeds the sum due the Contractor, as computed in accor-
dance with subdivisions (h)(1)(i), (i), and (iii) of this
section, the Contractor shall immediately refund or credit to
the Government the amount of this excess. The Contractor
may, when appropriate, reduce this refund or credit by the
amount of any applicable tax credits due the Contractor
under 26 U.S.C. 1481 and by the amount of previous
refunds or credits affected under this clause. If any portion
of the excess has been applied to the liquidation of progress
payments, then that portion may, instead of being refunded,
be added to the unliquidated progress payment account,
consistent with the Progress Payments clause. The
Contractor shall provide complete details to support any
claimed reductionsin refunds.

(4) If the Contractor failsto submit the quarterly state-
ment within 45 days after the end of each quarter and it is
later determined that the Government has overpaid the
Contractor, the Contractor shall repay the excess to the
Government immediately. Unless repaid within 30 days
after the end of the statement submittal period, the amount
of the excess shall bear interest, computed from the date the
quarterly statement was due to the date of repayment, at the
rate established in accordance with the Interest clause.

(i) Subcontracts. No subcontract placed under this contract
may provide for payment on a cost-plus-a-percentage-of-cost
basis.

(j) Disagreements. If the Contractor and the Contracting
Officer fail to agree upon redetermined prices for any price
redetermination period within 60 days (or within such other
period as the parties agree) after the date on which the data
required by paragraph (d) of this section areto be submit-
ted, the Contracting Officer shall promptly issue a decision
in accordance with the Disputes clause. For the purpose of
paragraphs (f), (g), and (h) of this section, and pending final
settlement of the disagreement on appeal, by failure to
appeal, or by agreement, this decision shall be treated as an
executed contract modification. Pending final settlement,
price redetermination for subsequent periods, if any, shall
continue to be negotiated as provided in this clause.

(k) Termination. If this contract is terminated, prices
shall continue to be established in accordance with this
clause for (1) completed supplies and services accepted by
the Government and (2) those supplies and services not ter-
minated under a partial termination. All other elements of
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the termination shall be resolved in accordance with other
applicable clauses of this contract.

(End of clause)

NoTES:

(1) Express in terms of units delivered, or as a
date; but in either case the period should end
on the last day of a month.

(2) Insert the number of days chosen so that the
Contractor’s submission will be late enough to
reflect recent cost experience (taking into
account the Contractor’s accounting system),
but early enough to permit review, audit (if
necessary), and negotiation before the start of
the prospective period.

(3) Insert “first,” except that “second” may be
inserted if necessary to achieve compatibility
with the Contractor’s accounting system.

52.216-6 Price Redeter mination—Retroactive.
As prescribed in 16.206-4, insert the following clause:

PrICE REDETERMINATION—RETROACTIVE (OcT 1997)

(a) General. The unit price and the total price stated in
this contract shall be redetermined in accordance with this
clause, but in no event shall the total amount paid under this
contract exceed [insert dollar amount of ceil -
ing price].

(b) Definition. “Costs,” as used in this clause, means
allowable costs in accordance with Part 31 of the Federal
Acquisition Regulation (FAR) in effect on the date of this
contract.

(c) Data submission. (1) Within [Contracting
Officer insert number of days] days after delivery of all sup-
plies to be delivered and completion of al services to be
performed under this contract, the Contractor shall sub-
mit—

(i) Proposed prices;

(ii) A statement in the format of Table 15-2, FAR
15.408, or in any other form on which the parties may agree,
of all costsincurred in performing the contract; and

(iii) Any other relevant data that the Contracting
Officer may reasonably require.

(2) If the Contractor fails to submit the data required
by subparagraph (c)(1) of this section within the time spec-
ified, the Contracting Officer may suspend payments under
this contract until the data are furnished. If it is later deter-
mined that the Government has overpaid the Contractor, the
excess shall be repaid to the Government immediately.
Unless repaid within 30 days after the end of the data sub-
mittal period, the amount of the excess shall bear interest,
computed from the date the data were due to the date of
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repayment, at the rate established in accordance with the
Interest clause.

(d) Price determination. Upon the Contracting Officer's
receipt of the data required by paragraph (c) of this section,
the Contracting Officer and the Contractor shall promptly
negotiate to redetermine fair and reasonable prices for sup-
plies delivered and services performed by the Contractor
under this contract.

(e) Contract modification. The negotiated redetermina-
tion of price shall be evidenced by a modification to this
contract, signed by the Contractor and the Contracting
Officer.

(f) Adjusting billing prices. Pending execution of the
contract modification (see paragraph (e) of this section), the
Contractor shall submit invoices or vouchers in accordance
with billing prices stated in this contract. If at any time it
appears that the then-current billing prices will be substan-
tialy greater than the estimated final prices, or if the
Contractor submits data showing that the redetermined
prices will be substantially greater than the current billing
prices, the parties shall negotiate an appropriate decrease or
increasein billing prices. Any billing price adjustment shall
be reflected in a contract modification and shall not affect
the redetermination of prices under this clause. After the
contract modification for price redetermination is executed,
the total amount paid or to be paid on al invoices or vouch-
ers shall be adjusted to reflect the agreed-upon prices, and
any resulting additional payments, refunds, or credits shall
be made promptly.

(g) Quarterly limitation on payments statement. This
paragraph (g) shall apply until final price redetermination
under this contract has been compl eted.

(1) Within 45 days after the end of the quarter of the
Contractor’s fiscal year in which adelivery isfirst made (or
services are first performed) and accepted by the
Government under this contract, and for each quarter there-
after, the Contractor shall submit to the contract
administration office (with a copy to the contracting office
and the cognizant contract auditor), a statement, cumulative
from the beginning of the contract, showing—

(i) Thetotal contract price of all supplies delivered
(or services performed) and accepted by the Government
and for which final prices have been established;

(ii) The total costs (estimated to the extent neces-
sary) reasonably incurred for, and properly allocable solely
to, the supplies delivered (or services performed) and
accepted by the Government and for which final prices have
not been established;

(iii) The portion of the total interim profit (used in
establishing the initial contract price or agreed to for the
purpose of this paragraph (g)) that isin direct proportion to
the supplies delivered (or services performed) and accepted
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by the Government and for which final prices have not been
established; and

(iv) The total amount of all invoices or vouchers
for supplies delivered (or services performed) and accepted
by the Government (including amounts applied or to be
applied to liquidate progress payments).

(2) Notwithstanding any provision of this contract
authorizing greater payments, if on any quarterly statement
the amount under subdivision (g)(1)(iv) of this section
exceeds the sum due the Contractor, as computed in accor-

dance with subdivisions (g)(1)(i), (ii), and (iii) of this sec-
tion, the Contractor shall immediately refund or credit to the
Government the amount of this excess. The Contractor may,
when appropriate, reduce this refund or credit by the
amount of any applicable tax credits due the contractor
under 26 U.S.C. 1481 and by the amount of previous
refunds or credits effected under this clause. If any portion
of the excess has been applied to the liquidation of progress
payments, then that portion may, instead of being refunded,

[The next pageis 52-77.]
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be added to the unliquidated progress payment account,
consistent with the Progress Payments clause. The
Contractor shall provide complete details to support any
claimed reduction in refunds.

(3) If the Contractor failsto submit the quarterly state-
ment within 45 days after the end of each quarter and it is
later determined that the Government has overpaid the
Contractor, the Contractor shall repay the excess to the
Government immediately. Unless repaid within 30 days
after the end of the statement submittal period, the amount
of the excess shall bear interest, computed from the date the
guarterly statement was due to the date of repayment, at the
rate established in accordance with the Interest clause.

(h) Subcontracts. No subcontract placed under this
contract may provide for payment on a cost-plus-a-percent-
age-of-cost basis.

(i) Disagreements. |If the Contractor and the Contracting
Officer fail to agree upon redetermined prices within 60
days (or within such other period as the parties agree) after
the date on which the data required by paragraph (c) of this
section are to be submitted, the Contracting Officer shall
promptly issue a decision in accordance with the Disputes
clause. For the purpose of paragraphs (e), (f), and (g) of this
section, and pending final settlement of the disagreement on
appeal, by failure to appeal, or by agreement, this decision
shall be treated as an executed contract modification.

() Termination. If this contract is terminated before
price redetermination, prices shall be established in accor-
dance with this clause for completed supplies and services
not terminated. All other elements of the termination shall
be resolved in accordance with other applicable clauses of
this contract.

(End of clause)

52.216-7 Allowable Cost and Payment.
As prescribed in 16.307(a), insert the following clause:

ALLowABLE CosT AND PayMENT (MAR 2000)

(@) Invoicing. The Government shall make payments to
the Contractor when requested as work progresses, but
(except for small business concerns) not more often than
once every 2 weeks, in amounts determined to be allowable
by the Contracting Officer in accordance with Subpart 31.2
of the Federal Acquisition Regulation (FAR) in effect on the
date of this contract and the terms of this contract. The
Contractor may submit to an authorized representative of
the Contracting Officer, in such form and reasonable detail
as the representative may require, an invoice or voucher
supported by a statement of the claimed allowable cost for
performing this contract.

(b) Reimbursing costs. (1) For the purpose of reimburs-
ing allowable costs (except as provided in subparagraph
(b)(2) of this clause, with respect to pension, deferred profit
sharing, and employee stock ownership plan contributions),
the term “costs” includes only—

(i) Those recorded costs that, at the time of the
request for reimbursement, the Contractor has paid by cash,
check, or other form of actual payment for items or services
purchased directly for the contract;

(ii) When the Contractor is not delinquent in pay-
ing costs of contract performance in the ordinary course of
business, costs incurred, but not necessarily paid, for—

(A) Suppliesand services purchased directly for
the contract and associated financing payments to subcon-
tractors, provided payments will be made—

(1) In accordance with the terms and condi-
tions of a subcontract or invoice; and

(2) Ordinarily prior to the submission of the
Contractor’s next payment request to the Government;

(B) Materials issued from the Contractor’'s
inventory and placed in the production process for use on
the contract;

(C) Direct labor;

(D) Direct travel;

(E) Other direct in-house costs; and

(F) Properly allocable and alowable indirect
costs, as shown in the records maintained by the Contractor
for purposes of obtaining reimbursement under Government
contracts; and

(iii) The amount of financing payments that have
been paid by cash, check, or other forms of payment to sub-
contractors.

(2) Accrued costs of Contractor contributions under
employee pension plans shall be excluded until actually
paid unless—

(i) The Contractor’s practice is to make contribu-
tions to the retirement fund quarterly or more frequently; and

(if) The contribution does not remain unpaid 30
days after the end of the applicable quarter or shorter pay-
ment period (any contribution remaining unpaid shall be
excluded from the Contractor’s indirect costs for payment
pUrposes).

(3) Notwithstanding the audit and adjustment of
invoices or vouchers under paragraph (g) of this clause,
allowable indirect costs under this contract shall be obtained
by applying indirect cost rates established in accordance
with paragraph (d) of this clause.

(4) Any statements in specifications or other docu-
ments incorporated in this contract by reference designating
performance of services or furnishing of materials at the
Contractor’s expense or at ho cost to the Government shall
be disregarded for purposes of cost-reimbursement under
this clause.
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(c) Small business concerns. A small business concern
may receive more frequent payments than every 2 weeks.

(d) Final indirect cost rates. (1) Final annua indirect
cost rates and the appropriate bases shall be established in
accordance with Subpart 42.7 of the Federal Acquisition
Regulation (FAR) in effect for the period covered by the
indirect cost rate proposal.

(2)(i) The Contractor shall submit an adequate final
indirect cost rate proposa to the Contracting Officer (or
cognizant Federal agency official) and auditor within the 6-
month period following the expiration of each of its fiscal
years. Reasonable extensions, for exceptional circum-
stances only, may be requested in writing by the Contractor
and granted in writing by the Contracting Officer. The
Contractor shall support its proposal with adequate support-
ing data.

(if) The proposed rates shall be based on the
Contractor's actual cost experience for that period. The
appropriate Government representative and the Contractor
shall establish the final indirect cost rates as promptly as
practical after receipt of the Contractor's proposal.

(3) The Contractor and the appropriate Government
representative shall execute a written understanding setting
forth the final indirect cost rates. The understanding shall
specify (i) the agreed-upon final annual indirect cost rates,
(i1) the bases to which the rates apply, (iii) the periods for
which the rates apply, (iv) any specific indirect cost items
treated as direct costs in the settlement, and (v) the affected
contract and/or subcontract, identifying any with advance
agreements or specia terms and the applicable rates. The
understanding shall not change any monetary ceiling, con-
tract obligation, or specific cost alowance or disalowance
provided for in this contract. The understanding is incorpo-
rated into this contract upon execution.

(4) Within 120 days after settlement of the final indi-
rect cost rates covering the year in which this contract is
physically complete (or longer, if approved inwriting by the
Contracting Officer), the Contractor shall submit a comple-
tion invoice or voucher to reflect the settled amounts and
rates.

(5) Failure by the parties to agree on a final annual
indirect cost rate shall be a dispute within the meaning of
the Disputes clause.

(e) Billing rates. Until final annual indirect cost rates are
established for any period, the Government shall reimburse
the Contractor at billing rates established by the Contracting
Officer or by an authorized representative (the cognizant
auditor), subject to adjustment when the fina rates are
established. These billing rates—

(2) shall be the anticipated final rates; and

(2) May be prospectively or retroactively revised by
mutual agreement, at either party’s request, to prevent sub-
stantial overpayment or underpayment.

52-78

(f) Quick-closeout procedures. Quick-closeout proce-
dures are applicable when the conditions in FAR 42.708(a)
are satisfied.

(9) Audit. At any time or times before final payment, the
Contracting Officer may have the Contractor’s invoices or
vouchers and statements of cost audited. Any payment may
be—

(1) Reduced by amounts found by the Contracting
Officer not to constitute allowable costs; or

(2) Adjusted for prior overpayments or underpay-
ments.

(h) Final payment. (1) Upon approval of a completion
invoice or voucher submitted by the Contractor in accor-
dance with paragraph (d)(4) of this clause, and upon the
Contractor’s compliance with all terms of this contract,
the Government shall promptly pay any balance of allow-
able costs and that part of the fee (if any) not previously
paid.

(2) The Contractor shall pay to the Government any
refunds, rebates, credits, or other amounts (including inter-
est, if any) accruing to or received by the Contractor or any
assignee under this contract, to the extent that those
amounts are properly allocable to costs for which the
Contractor has been reimbursed by the Government.
Reasonable expenses incurred by the Contractor for secur-
ing refunds, rebates, credits, or other amounts shall be
dlowable costs if approved by the Contracting Officer.
Beforefinal payment under this contract, the Contractor and
each assignee whose assignment is in effect at the time of
final payment shall execute and deliver—

(i) An assignment to the Government, in form and
substance satisfactory to the Contracting Officer, of refunds,
rebates, credits, or other amounts (including interest, if any)
properly alocable to costs for which the Contractor has
been reimbursed by the Government under this contract;
and

(it) A release discharging the Government, its offi-
cers, agents, and employees from al liabilities, obligations,
and claims arising out of or under this contract, except—

(A) Specified claims stated in exact amounts, or
in estimated amounts when the exact amounts are not
known;

(B) Claims (including reasonable incidental
expenses) based upon liabilities of the Contractor to third
parties arising out of the performance of this contract; pro-
vided, that the claims are not known to the Contractor on the
date of the execution of the release, and that the Contractor
gives notice of the claims in writing to the Contracting
Officer within 6 yearsfollowing the release date or notice of
final payment date, whichever is earlier; and

(C) Claims for reimbursement of costs, includ-
ing reasonable incidental expenses, incurred by the
Contractor under the patent clauses of this contract, exclud-
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ing, however, any expenses arising from the Contractor’s
indemnification of the Government against patent liability.

(End of clause)

Alternate | (Feb 1997). As prescribed in 16.307(38)(2),
substitute the following paragraph (b)(1)(iii) for paragraph
(b)(1)(iii) of the basic clause:

(iif) The amount of progress and other payments to
the Contractor’s subcontractors that either have been paid,

or that the Contractor is required to pay pursuant to the

clause of this contract entitted “Prompt Payment for

Construction Contracts.” Payments shall be made by cash,

check, or other form of payment to the Contractor’'s sub-

contractors under similar cost standards.

52.216-8 Fixed Fee.
As prescribed in 16.307(b), insert the following clause:

Fixep FEe (MAR 1997)

(@) The Government shall pay the Contractor for per-
forming this contract the fixed fee specified in the Schedule.

(b) Payment of the fixed fee shall be made as specified in
the Schedule; provided that after payment of 85 percent of
the fixed fee, the Contracting Officer may withhold further
payment of fee until areserveis set aside in an amount that
the Contracting Officer considers necessary to protect the
Government’s interest. This reserve shall not exceed 15
percent of the total fixed fee or $100,000, whichever isless.
The Contracting Officer shall release 75 percent of al fee
withholds under this contract after receipt of the certified
final indirect cost rate proposal covering the year of physi-
cal completion of this contract, provided the Contractor has
satisfied all other contract terms and conditions, including
the submission of the final patent and royalty reports, and is
not delinquent in submitting final vouchers on prior years
settlements. The Contracting Officer may release up to 90
percent of the fee withholds under this contract based on the
Contractor’s past performance related to the submission and
settlement of final indirect cost rate proposals.

(End of clause)

52.216-9 Fixed Fee—Construction.
As prescribed in 16.307(c), insert the following clause:

Fixep FEE—ConsTRucTION (MAR 1997)

(a) The Government shall pay to the Contractor for per-
forming this contract the fixed fee specified in the Schedule.
(b) Payment of the fixed fee shall be made in install-
ments based upon the percentage of completion of the work
as determined from estimates submitted to and approved by

the Contracting Officer, but subject to the withholding pro-
visions of paragraph (c) of this section.

(c) After the payment of 85 percent of the fixed fee, the
Contracting Officer may withhold further payment of fee
until areserveis set aside in an amount that the Contracting
Officer considers necessary to protect the Government’s
interest. Thisreserve shall not exceed 15 percent of thetotal
fixed fee or $100,000, whichever is less. The Contracting
Officer shall release 75 percent of al fee withholds under
this contract after receipt of the certified final indirect cost
rate proposal covering the year of physical completion of
this contract, provided the Contractor has satisfied all other
contract terms and conditions, including the submission of
the final patent and royalty reports, and is not delinquent in
submitting final vouchers on prior years' settlements. The
Contracting Officer may release up to 90 percent of the fee
withholds under this contract based on the Contractor’s past
performance related to the submission and settlement of
final indirect cost rate proposals.

(End of clause)

52.216-10 Incentive Fee.
As prescribed in 16.307(d), insert the following clause:

INCENTIVE FEE (MAR 1997)

(a) General. The Government shall pay the Contractor
for performing this contract a fee determined as provided in
this contract.

(b) Target cost and target fee. Thetarget cost and target
fee specified in the Schedule are subject to adjustment if the
contract is modified in accordance with paragraph (d) of
this clause.

(1) “Target cost,” as used in this contract, means the
estimated cost of this contract as initiadly negotiated,
adjusted in accordance with paragraph (d) below.

(2) “Target fee,” as used in this contract, means the
fee initially negotiated on the assumption that this contract
would be performed for a cost equal to the estimated cost
initially negotiated, adjusted in accordance with paragraph
(d) of this clause.

(c) Withholding of payment. Normally, the Government
shall pay the fee to the Contractor as specified in the
Schedule. However, when the Contracting Officer consid-
ers that performance or cost indicates that the Contractor
will not achieve target, the Government shall pay on the
basis of an appropriate lesser fee. When the Contractor
demonstrates that performance or cost clearly indicates that
the Contractor will earn a fee significantly above the target
fee, the Government may, at the sole discretion of the
Contracting Officer, pay on the basis of an appropriate
higher fee. After payment of 85 percent of the applicable
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fee, the Contracting Officer may withhold further payment
of fee until a reserve is set aside in an amount that the
Contracting Officer considers necessary to protect the
Government’s interest. This reserve shall not exceed 15
percent of the applicable fee or $100,000, whichever isless.
The Contracting Officer shall release 75 percent of al fee
withholds under this contract after receipt of the certified
fina indirect cost rate proposal covering the year of physi-
cal completion of this contract, provided the Contractor has
satisfied all other contract terms and conditions, including
the submission of the final patent and royalty reports, and is
not delinquent in submitting final vouchers on prior years
settlements. The Contracting Officer may release up to 90
percent of the fee withholds under this contract based on the
Contractor’s past performance related to the submission and
settlement of final indirect cost rate proposals.

(d) Equitable adjustments. When the work under this
contract is increased or decreased by a modification to this
contract or when any equitable adjustment in the target cost
is authorized under any other clause, equitable adjustments
in the target cost, target fee, minimum fee, and maximum
fee, as appropriate, shall be stated in a supplemental agree-
ment to this contract.

(e) Fee payable. (1) The fee payable under this contract
shall be the target fee increased by [Contracting
Officer insert Contractor’s participation] cents for every
dollar that the total allowable cost isless than the target cost
or decreased by [Contracting Officer insert
Contractor’s participation] cents for every dollar that the
total allowable cost exceeds the target cost. In no event shall
the fee be greater than [Contracting Officer
insert percentage] percent or less than
[Contracting Officer insert percentage percent of the target
Cost.

(2) The fee shall be subject to adjustment, to the
extent provided in paragraph (d) of this clause, and within
the minimum and maximum fee limitations in paragraph
(e)(1) of this clause, when the total alowable cost is
increased or decreased as a consequence of—

(i) Payments made under assignments; or

(ii) Claims excepted from the release as required
by paragraph (h)(2) of the Allowable Cost and Payment
clause.

(3) If thiscontract isterminated in its entirety, the por-
tion of the target fee payable shal not be subject to an
increase or decrease as provided in this paragraph. The ter-
mination shall be accomplished in accordance with other
applicable clauses of this contract.

(4) For the purpose of fee adjustment, “total allowable
cost” shall not include allowable costs arising out of —
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(i) Any of the causes covered by the Excusable
Delays clause to the extent that they are beyond the control
and without the fault or negligence of the Contractor or any
subcontractor;

(if) The taking effect, after negotiating the target
cost, of a statute, court decision, written ruling, or regula
tion that results in the Contractor’s being required to pay or
bear the burden of any tax or duty or rate increase in a tax
or duty;

(iii) Any direct cost attributed to the Contractor’s
involvement in litigation as required by the Contracting
Officer pursuant to a clause of this contract, including fur-
nishing evidence and information requested pursuant to the
Notice and Assistance Regarding Patent and Copyright
Infringement clause;

(iv) The purchase and maintenance of additional
insurance not in the target cost and required by the
Contracting Officer, or claims for reimbursement for liabil-
ities to third persons pursuant to the Insurance Liability to
Third Persons clause;

(v) Any claim, loss, or damage resulting from a
risk for which the Contractor has been relieved of liability
by the Government Property clause; or

(vi) Any claim, loss, or damage resulting from a
risk defined in the contract as unusually hazardous or as a
nuclear risk and against which the Government has
expressly agreed to indemnify the Contractor.

(5) All other alowable costs are included in “total
alowable cost” for fee adjustment in accordance with this
paragraph (€), unless otherwise specifically provided in this
contract.

(f) Contract modification. The total allowable cost and
the adjusted fee determined as provided in this clause shall
be evidenced by a modification to this contract signed by
the Contractor and Contracting Officer.

(9) Inconsistencies. In the event of any language incon-
sistencies between this clause and provisioning documents
or Government options under this contract, compensation
for spare parts or other supplies and services ordered under
such documents shall be determined in accordance with this
clause.

(End of clause)

52.216-11 Cost Contract—No Fee.

As prescribed in 16.307(e), insert the clause in solicita-
tions and contracts when a cost-reimbursement contract is
contemplated that provides no fee and is not a cost-sharing
contract or afacilities contract. This clause may be modified
by substituting “$10,000” in lieu of “$100,000” asthe max-
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imum reserve in paragraph (b) if the Contractor is a non-
profit organization.

Cost ConTRACT—NO FEE (APR 1984)

(8) The Government shall not pay the Contractor a fee
for performing this contract.

(b) After payment of 80 percent of the total estimated
cost shown in the Schedule, the Contracting Officer may
withhold further payment of allowable cost until areserveis
set aside in an amount that the Contracting Officer consid-
ers necessary to protect the Government’s interest. This
reserve shall not exceed one percent of the total estimated
cost shown in the Schedule or $100,000, whichever is less.

(End of clause)

Alternate | (Apr 1984). In a contract for research and
development with an educational institution or a nonprofit
organization, for which the Contracting Officer has deter-
mined that withholding of a portion of allowable costsis not
required, delete paragraph (b) of the basic clause.

52.216-12 Cost-Sharing Contract—No Fee.

As prescribed in 16.307(f), insert the following clausein
solicitations and contracts when a cost-sharing contract
(other than afacilities contract) is contemplated. This clause
may be modified by substituting “$10,000" in lieu of
“$100,000" as the maximum reserve in paragraph (b) if the
contract is with a nonprofit organization.

CosT SHARING CoNTRACT—NO FEE (APR 1984)

(a) The Government shall not pay to the Contractor afee
for performing this contract.

(b) After paying 80 percent of the Government’ s share of
the total estimated cost of performance shown in the
Schedule, the Contracting Officer may withhold further
payment of allowable cost until areserveis set asidein an
amount that the Contracting Officer considers necessary to
protect the Government’s interest. This reserve shall not
exceed one percent of the Government’s share of the total
estimated cost shown in the Schedule or $100,000,
whichever isless.

(End of clause)

Alternate | (Apr 1984). In a contract for research and
development with an educational ingtitution, for which the
contracting officer has determined that withholding of a
portion of allowable cost is not required, delete paragraph
(b) of the basic clause.

52.216-13 Allowable Cost and Payment—Facilities.
As prescribed in 16.307(g), insert the following clause:

ALLOWABLE CosT AND PAYMENT—FACILITIES (APR 1998)

(a) General. (1) For the performance of any work, duty,
or obligation specified in this contract to be at Government
expense, the Government shall pay the Contractor all allow-
able costs as determined by the Contracting Officer in
accordance with the contract terms and section 31.106 of
the Federal Acquisition Regulation (FAR) in effect on the
contract date.

(2) Except as otherwise specifically provided in this
contract, the failure of this contract to provide for reim-
bursement does not preclude the Contractor from including,
as part of the price or cost under any other Government con-
tract or subcontract, an allocable portion of the costs
incurred for any work, duty, or obligation performed under
this contract, but not reimbursable under it.

(b) Invoicing. The Government shall make payments to
the Contractor when requested once each month. The
Contractor may submit to an authorized representative of
the Contracting Officer, in such form and reasonable detail
as the representative may require, an invoice or voucher
supported by a statement of the claimed allowable cost for
the performance of this contract.

(c) Negotiated indirect costs. Notwithstanding the audit
and adjustment of invoices or vouchers under paragraph (f)
of this clause, allowable indirect costs under this contract
shall be abtained by applying final indirect cost rates estab-
lished asfollows:

() Final annual indirect cost rates and the appropriate
bases shall be established in accordance with Subpart 42.7
of the FAR in effect for the period covered by the indirect
cost rate proposal.

(2)(i) The Contractor shall submit an adequate final
indirect cost rate proposa to the Contracting Officer (or
cognizant Federal agency official) and auditor within the 6-
month period following the expiration of each of its fiscal
years. Reasonable extensions, for exceptional circum-
stances only, may be requested in writing by the Contractor
and granted in writing by the Contracting Officer. The
Contractor shall support its proposal with adequate support-
ing data.

(if) The proposed rates shall be based on the
Contractor's actual cost experience for that period. The
appropriate Government representative and the Contractor
shall establish the final indirect cost rates as promptly as
practical after receipt of the Contractor's proposal.

(3) The Contractor and the appropriate Government
representative shall execute a written understanding setting
forth the final indirect cost rates. The understanding shall
specify (i) the agreed-upon final annual indirect cost rates,
(ii) the bases to which the rates apply, (iii) the periods for
which the rates apply, (iv) any specific indirect cost items
treated as direct costs in the settlement, and (v) the affected
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contract and/or subcontract, identifying any with advance
agreements or special terms and the applicable rates. The
understanding shall not change any monetary ceiling, con-
tract obligation, or specific cost alowance or disallowance
provided for in this contract. The understanding is incorpo-
rated into this contract upon execution.

(4) Within 120 days after settlement of the final indirect
codt rates covering the year in which this contract is physically
complete (or longer, if approved in writing by the Contracting
Officer), the Contractor shall submit a completion invoice or
voucher to reflect the settled amounts and rates.

(5) Failure by the parties to agree on a final annual
indirect cost rate shall be a dispute within the meaning of
the Disputes clause.

(d) Billing rates. Until final annual indirect cost rates
are established for any period, the Government shall reim-
burse the Contractor at billing rates established by the
Contracting Officer or by an authorized representative (the
coghizant auditor), subject to adjustment when the fina
rates are established. These billing rates—

(2) Shall be the anticipated final rates; and

(2) May be prospectively or retroactively revised by
mutual agreement, at either party’s request, to prevent sub-
stantial overpayment or underpayment.

(e) Quick-closeout procedures. Quick-closeout proce-
dures are applicable when the conditions in FAR 42.708(a)
are satisfied.

(f) Audit. At any time or times before final payment, the
Contracting Officer may have the Contractor’s invoices or
vouchers and statements of cost audited. Any payment may
be—

(1) Reduced by amounts found by the Contracting
Officer not to constitute allowable costs; or

(2) Adjusted for prior overpayments or underpayments.

(g) Assignments and releases. The Contractor shall pay to
the Government any refunds, rebates, credits, or other
amounts (including interest, if any) accruing to or received by
the Contractor or any assignee under this contract to the
extent that those amounts are properly allocable to costs for
which the Contractor has been reimbursed by the
Government. Reasonable expenses incurred by the
Contractor for securing refunds, rebates, credits, or other
amounts shall be allowable costs if approved by the
Contracting Officer. Before final payment under this contract,
the Contractor and each assignee shall execute and deliver—

(1) An assignment to the Government, in form and
substance satisfactory to the Contracting Officer, of refunds,
rebates, creditsor other amounts (including interest, if any)
properly allocable to costs for which the Contractor has been
reimbursed by the Government under this contract; and

(2) A release discharging the Government, its officers,
agents, and employees from all liabilities, obligations, and
claims arising out of or under this contract, except—
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(i) Specified claims stated in exact amounts, or in
estimated amounts when the exact amounts are not known;

(ii) Claims (including reasonable incidental
expenses) based upon liabilities of the Contractor to third
parties arising out of performance of this contract; provided
that the claims are not known to the Contractor on the date
of the execution of the release, and that the Contractor gives
notice of the claims in writing to the Contracting Officer
within 6 years following the release date or notice of final
payment date, whichever is earlier; and

(iii) Claims for reimbursement of costs, including
related expenses, incurred by the Contractor under the
patent clauses of this contract, excluding, however, any
expenses arising from the Contractor’s indemnification of
the Government against patent liability.

(End of clause)

Alternate | (Mar 1997). If the contract is for facilities
acquisition, and the Contracting Officer considers it appro-
priate, add the following paragraphs (g) and (h) to the basic
clause, and redesignate paragraph (g) of the basic clause as
paragraph (i):

(9) Withholding. After payment of 80 percent of the total
estimated cost shown in the Schedule, the Contracting Officer
may withhold payment of allowable costs until areserveis
set aside in an amount that the Contracting Officer considers
necessary to protect the Government’ s interest. This reserve
shall not exceed one percent of the total estimated cost shown
in the Schedule or $100,000, whichever isless.

(h) Final payment. Upon approval of a completion
invoice or voucher submitted by the Contractor in accor-
dance with paragraph (c)(4) of this clause, and upon the
Contractor’s compliance with all terms of this contract, the
Government shall promptly pay any balance of alowable
costs not previoudly paid.

52.216-14 Allowable Cost and Payment—Facilities
Use.
As prescribed in 16.307(h), insert the following clausein
solicitations and contracts when a facilities use contract is
contemplated:

ALLOWABLE COSTAND PAYMENT—FACILITIES USE
(APR 1984)

(a) For the performance of any work, duty, or obligations
specified in this contract to be at Government expense, the
Government shall pay the Contractor all allowable costs as
determined by the Contracting Officer in accordance with
the contract terms and section 31.106 of the Federal
Acquisition Regulation (FAR) in effect on the contract date.

(b) Except as otherwise specifically provided in this con-
tract, the failure of this contract to provide for
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reimbursement does not preclude the Contractor from
including, as part of the price or cost under any other
Government contract or subcontract, an allocable portion of
the costs incurred for any work, duty, or obligation per-
formed under this contract, but not reimbursed under it.

(End of clause)

52.216-15 Predetermined Indirect Cost Rates.
As prescribed in 16.307(i), insert the following clause:

PREDETERMINED INDIRECT CosT RATES (APR 1998)

(8) Notwithstanding the Allowable Cost and Payment
clause of this contract, the allowable indirect costs under
this contract shall be obtained by applying predetermined
indirect cost rates to bases agreed upon by the parties, as
specified below.

(b)(1) The Contractor shall submit an adequate final indi-
rect cost rate proposal to the Contracting Officer (or
coghizant Federal agency official) and auditor within the 6-
month period following the expiration of each of its fiscal
years. Reasonable extensions, for exceptional circumstances
only, may be requested in writing by the Contractor and
granted in writing by the Contracting Officer. The Contractor
shall support its proposal with adequate supporting data.

(2) The proposed rates shall be based on the
Contractor's actual cost experience for that period. The
appropriate Government representative and the Contractor
shall establish the final indirect cost rates as promptly as
practical after receipt of the Contractor's proposal.

(c) Allowability of costs and acceptability of cost aloca
tion methods shall be determined in accordance with FAR
Subpart 31.3 in effect on the date of this contract.

(d) Predetermined rate agreementsin effect on the date of
this contract shall be incorporated into the contract Schedule.
The Contracting Officer (or cognizant Federal agency official)
and Contractor shall negotiate rates for subsequent periods
and execute awritten indirect cost rate agreement setting forth
theresults. The agreement shall specify (1) the agreed-upon
predetermined indirect cost rates, (2) the bases to which the
rates apply, (3) the period for which the rates apply, and (4) the
specific items treated as direct costs or any changes in the
items previously agreed to be direct costs. The indirect cost
rate agreement shall not change any monetary ceiling, contract
obligation, or specific cost allowance or disallowance pro-
vided for in this contract. The agreement is incorporated into
this contract upon execution.

(e) Pending establishment of predetermined indirect cost
rates for any fiscal year (or other period agreed to by the par-
ties), the Contractor shall be reimbursed either at the rates
fixed for the previous fiscal year (or other period) or at billing
rates acceptable to the Contracting Officer (or cognizant

Federal agency official), subject to appropriate adjustment
when the final rates for that period are established.

(f) Any failure by the parties to agree on any predeter-
mined indirect cost rates under this clause shall not be
considered a dispute within the meaning of the Disputes
clause. If for any fiscal year (or other period specified in the
Schedule) the parties fail to agree to predetermined indirect
cost rates, the alowable indirect costs shall be obtained by
applying fina indirect cost rates established in accordance
with the Allowable Cost and Payment clause.

(g) Allowable indirect costs for the period from the
beginning of performance until the end of the Contractor’s
fiscal year (or other period specified in the Schedule) shall
be obtained using the predetermined indirect cost rates and
the bases shown in the Schedule.

(End of clause)

52.216-16 Incentive Price Revison—Firm Target.
As prescribed in 16.406(a), insert the following clause:

INCENTIVE PRICE REVISION—FIRM TARGET (OcT 1997)

(a) General. The supplies or services identified in the
Schedule as Items [Contracting Officer insert
Schedule line item numbers] are subject to price revisionin
accordance with this clause; provided, that in no event shall
thetotal final price of these items exceed the ceiling price of

dollars ($ ___ ). Any supplies or services that are
to be (1) ordered separately under, or otherwise added to,
this contract and (2) subject to price revision in accordance
with the terms of this clause shall be identified as such in a
modification to this contract.

(b) Definition. “Costs,” as used in this clause, means
allowable costs in accordance with Part 31 of the Federal
Acquisition Regulation (FAR) in effect on the date of this
contract.

(c) Data submission. (1) Within
[Contracting Officer insert number of days] days after the
end of the month in which the Contractor has delivered the
last unit of supplies and completed the services specified by
item number in paragraph (a) of this clause, the Contractor
shall submit in the format of Table 15-2, FAR 15.408, or in
any other form on which the parties agree—

(i) A detailed statement of all costsincurred up to
the end of that month in performing all work under the items;

(if) An estimate of costs of further performance, if
any, that may be necessary to complete performance of all
work under the items;

(iii) A list of all residual inventory and an estimate
of itsvalue; and

(iv) Any other relevant data that the Contracting
Officer may reasonably require.
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(2) If the Contractor fails to submit the data required
by subparagraph (c)(1) of this clause within the time speci-
fied and it is later determined that the Government has
overpaid the Contractor, the Contractor shall repay the
excess to the Government immediately. Unless repaid
within 30 days after the end of the data submittal period, the
amount of the excess shall bear interest, computed from the
date the data were due to the date of repayment, at the rate
established in accordance with the Interest clause.

(d) Price revision. Upon the Contracting Officer's
receipt of the data required by paragraph (c) of this clause,
the Contracting Officer and the Contractor shall promptly
establish the total final price of the items specified in (a) of
this clause by applying to final negotiated cost an adjust-
ment for profit or loss, as follows:

(1) On the basis of the information required by para-
graph (c) of this clause, together with any other pertinent
information, the parties shall negotiate the total final cost
incurred or to beincurred for supplies delivered (or services
performed) and accepted by the Government and which are
subject to price revision under this clause.

(2) Thetotal final price shall be established by apply -
ing to the total final negotiated cost an adjustment for profit
or loss, asfollows:

(i) If the total final negotiated cost is equal to the
total target cost, the adjustment is the total target profit.

(ii) If the total final negotiated cost is greater than
the total target cost, the adjustment is the total target profit,
less [ Contracting Officer insert percent] percent of
the amount by which the total final negotiated cost exceeds
the total target cost.

(i) If the final negotiated cost isless than the total
target cost, the adjustment is the total target profit plus

[Contracting Officer insert percent] percent of the
amount by which the total final negotiated cost is less than
the total target cost.

(e) Contract modification. The total fina price of the
items specified in paragraph (a) of this clause shall be evi-
denced by a modification to this contract, signed by the
Contractor and the Contracting Officer. This price shall not
be subject to revision, notwithstanding any changes in the
cost of performing the contract, except to the extent that—

(2) The parties may agree in writing, before the deter-
mination of total final price, to exclude specific elements of
cost from this price and to a procedure for subsequent dis-
position of those elements; and

(2) Adjustments or credits are explicitly permitted or
required by this or any other clause in this contract.

(f) Adjusting billing prices. (1) Pending execution of the
contract modification (see paragraph (e) of this clause), the
Contractor shall submit invoices or vouchers in accordance
with billing prices as provided in this paragraph. The billing
prices shall be the target prices shown in this contract.
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(2) If at any time it appears from information provided
by the contractor under subparagraph (g)(2) of this clause that
the then-current billing prices will be substantially greater than
the estimated final prices, the parties shal negotiate areduction
in the billing prices. Similarly, the parties may negotiate an
increasein hilling prices by any or al of the difference between
the target prices and the ceiling price, upon the Contractor’s
submission of factual data showing that final cost under this
contract will be substantially greater than the target cost.

(3) Any billing price adjustment shall be reflectedin a
contract modification and shall not affect the determination
of the total fina price under paragraph (d) of this clause.
After the contract modification establishing the total final
price is executed, the total amount paid or to be paid on all
invoices or vouchers shall be adjusted to reflect the total
final price, and any resulting additional payments, refunds,
or credits shall be made promptly.

(g9) Quarterly limitation on payments statement. This
paragraph (g) shall apply until final price revision under this
contract has been completed.

(2) Within 45 days after the end of each quarter of the
Contractor’sfiscal year in which adelivery isfirst made (or
services are first performed) and accepted by the
Government under this contract, and for each quarter there-
after, the Contractor shall submit to the contract
administration office (with a copy to the contracting office
and the cognizant contract auditor) a statement, cumulative
from the beginning of the contract, showing—

(i) Thetotal contract price of all supplies delivered
(or services performed) and accepted by the Government
and for which final prices have been established;

(i) The total costs (estimated to the extent neces-
sary) reasonably incurred for, and properly allocable solely
to, the supplies delivered (or services performed) and
accepted by the Government and for which final prices have
not been established;

(iii) The portion of the total target profit (used in
establishing the initial contract price or agreed to for the
purpose of this paragraph (g)) that isin direct proportion to
the supplies delivered (or services performed) and accepted
by the Government and for which final prices have not been
established—increased or decreased in accordance with
subparagraph (d)(2) of this clause, when the amount stated
under subdivision (g)(1)(ii) of this clause differs from the
aggregate target costs of the supplies or services; and

(iv) The total amount of al invoices or vouchers
for supplies delivered (or services performed) and accepted
by the Government (including amounts applied or to be
applied to liquidate progress payments).

(2) Notwithstanding any provision of this contract
authorizing greater payments, if on any quarterly statement
the amount under subdivision (g)(1)(iv) of this clause
exceeds the sum due the Contractor, as computed in accor-
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dance with subdivisions (g)(1)(i), (ii), and (iii) of this clause,
the Contractor shall immediately refund or credit to the
Government the amount of this excess. The Contractor may,
when appropriate, reduce this refund or credit by the amount
of any applicable tax credits due the Contractor under 26
U.S.C. 1481 and by the amount of previous refunds or cred-
its effected under this clause. If any portion of the excess has
been applied to the liquidation of progress payments, then
that portion may, instead of being refunded, be added to the
unliquidated progress payment account consistent with the
Progress Payments clause. The Contractor shall provide com-
plete details to support any claimed reductions in refunds.

(3) If the Contractor failsto submit the quarterly state-
ment within 45 days after the end of each quarter and it is
later determined that the Government has overpaid the
Contractor, the Contractor shall repay the excess to the
Government immediately. Unless repaid within 30 days
after the end of the statement submittal period, the amount
of the excess shall bear interest, computed from the date the
guarterly statement was due to the date of repayment, at the
rate established in accordance with the Interest clause.

(h) Subcontracts. No subcontract placed under this
contract may provide for payment on a cost-plus-a-per-
centage-of-cost basis.

(i) Disagreements. If the Contractor and the Contracting
Officer fail to agree upon the total final price within 60 days
(or within such other period as the Contracting Officer may
specify) after the date on which the data required by para-
graph (c) of this clause are to be submitted, the Contracting
Officer shall promptly issue a decision in accordance with
the Disputes clause.

()) Termination. If this contract is terminated before the
total final priceis established, prices of supplies or services
subject to price revision shall be established in accordance
with this clause for (1) completed supplies and services
accepted by the Government and (2) those supplies and ser-
vices not terminated under a partia termination. All other
elements of the termination shall be resolved in accordance
with other applicable clauses of this contract.

(k) Equitable adjustment under other clauses. If an equi-
table adjustment in the contract price is made under any
other clause of this contract before the total final price is
established, the adjustment shall be made in the total target
cost and may be made in the maximum dollar limit on the
total final price, the total target profit, or both. If the adjust-
ment is made after the total final price is established, only
the total final price shall be adjusted.

(I) Exclusion from target price and total final price. If
any clause of this contract provides that the contract price
does not or will not include an amount for a specific pur-
pose, then neither any target price nor the total final price
includes or will include any amount for that purpose.

(m) Separate reimbursement. If any clause of this con-
tract expressly provides that the cost of performance of an
obligation shall be at Government expense, that expense
shall not be included in any target price or in the total final
price, but shall be reimbursed separately.

(n) Taxes. Asused in the Federa, State, and Local Taxes
clause or in any other clause that provides for certain taxes or
dutiesto beincluded in, or excluded from, the contract price,
the term “contract price’” includes the total target price or, if
it has been established, the total final price. When any of
these clauses requires that the contract price be increased or
decreased as a result of changes in the obligation of the
Contractor to pay or bear the burden of certain taxes or duties,
theincrease or decrease shall be made in the total target price
or, if it has been established, in the total final price, so that it
will not affect the Contractor’s profit or loss on this contract.

(End of clause)

Alternate | (Apr 1984). As prescribed in 16.406(a), add
the following paragraph (o) to the basic clause:

(o) Provisioning and options. Parts, other supplies, or
services that are to be furnished under this contract on the
basis of a provisioning document or Government option
shall be subject to price revision in accordance with this
clause. Any prices established for these parts, other sup-
plies, or services under a provisioning document or
Government option shall be treated as target prices. Target
cost and profit covering these parts, other supplies, or ser-
vices may be established separately, in the aggregate, or in
any combination, as the parties may agree.

52.216-17 Revision—Successive
Targets.
As prescribed in 16.406(b), insert the following clause:

Incentive Price

INCENTIVE PRICE REVISION—SUCCESSIVE TARGETS
(OcT 1997)

(a) General. The supplies or services identified in the
Schedule as Items [Contracting Officer insert
line item numbers] are subject to price revision in accor-
dance with this clause; provided, that in no event shall the
total final price of these items exceed the ceiling price of

dollars ($ ). The prices of

these items shown in the Schedule are the initial target
prices, which include aninitial target profit of
[Contracting Officer insert percent] percent of the theinitial
target cost. Any supplies or services that are to be—

(1) Ordered separately under, or otherwise added to,
this contract; and

(2) Subject to price revision in accordance with this
clause shall be identified as such in a modification to this
contract.
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(b) Definition. “Costs,” as used in this clause, means
allowable costs in accordance with Part 31 of the Federa
Acquisition Regulation (FAR) in effect on the date of this
contract.

(c) Submitting data for establishing the firm fixed price
or a final profit adjustment formula. (1) Within

[Contracting Officer insert number of days]
days after the end of the month in which the Contractor has
completed (see Note 1), the Contractor shall
submit the following data:

(i) A proposed firm fixed price or total firm target
price for supplies delivered and to be delivered and services
performed and to be performed.

(ii) A detailed statement of all costsincurred in the
performance of this contract through the end of the month
specified above, in the format of Table 15-2, FAR 15.408
(or in any other form on which the parties may agree), with
sufficient supporting data to disclose unit costs and cost
trends for—

(A) Supplies delivered and services performed;
and

(B) Inventories of work in process and undeliv-
ered contract supplies on hand (estimated to the extent
necessary).

(iii) An estimate of costs of all supplies delivered
and to be delivered and all services performed and to be per-
formed under this contract, using the statement of costs
incurred plus an estimate of costs to complete performance,
in the format of Table 15-2, FAR 15.408 (or in any other
form on which the parties may agree), together with—

(A) Sufficient data to support the accuracy and
reliability of the estimate; and

(B) An explanation of the differences between
this estimate and the original estimate used to establish the
initial target prices.

(2) The Contractor shall also submit, to the extent that
it becomes available before negotiations establishing the
total firm price are concluded—

(i) Supplementa statements of costs incurred after
the end of the month specified in subparagraph (1) of this
section for—

(A) Supplies delivered and services performed;
and

(B) Inventories of work in process and undeliv-
ered contract supplies on hand (estimated to the extent
necessary); and

(i) Any other relevant data that the Contracting
Officer may reasonably require.

(3) If the Contractor fails to submit the data required
by subparagraphs (¢)(1) and (2) of this section within the
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time specified and it is later determined that the
Government has overpaid the Contractor, the Contractor
shall repay the excess to the Government immediately.
Unless repaid within 30 days after the end of the data sub-
mittal period, the amount of the excess shall bear interest,
computed from the date the data were due to the date of
repayment, at the rate established in accordance with the
Interest clause.

(d) Establishing firm fixed price or final profit adjust -
ment formula. Upon the Contracting Officer’s receipt of the
data required by paragraph (c) of this section, the
Contracting Officer and the Contractor shall promptly
establish either afirm fixed price or a profit adjustment for-
mula for determining final profit, as follows:

(1) The parties shall negotiate a total firm target cost,
based upon the data submitted under paragraph (c) of this
section.

(2) If the total firm target cost is more than the total
initial target cost, the total initial target profit shall be
decreased. If the total firm target cost is less than the total
initial target cost, the total initial target profit shall be
increased. The initial target profit shall be increased or
decreased by percent (see Note 2) of the difference
between the total initial target cost and the total firm target
cost. The resulting amount shall be the total firm target
profit; provided, that in no event shall the total firm target
profit be less than percent or more than
percent [Contracting Officer insert
percents] of the total initial cost.

(3) If the total firm target cost plus the total firm tar-
get profit represent a reasonable price for performing that
part of the contract subject to price revision under this
clause, the parties may agree on a firm fixed price, which
shall be evidenced by a contract modification signed by the
Contractor and the Contracting Officer.

(4) Failure of the partiesto agree to afirm fixed price
shall not constitute a dispute under the Disputes clause. If
agreement is not reached, or if establishment of afirm fixed
price is inappropriate, the Contractor and the Contracting
Officer shall establish a profit adjustment formula under
which the total fina price shall be established by applying
to the total final negotiated cost an adjustment for profit or
loss, determined as follows:

(i) If the total final negotiated cost is equa to the
total firm target cost, the adjustment is the total firm target
profit.

(ii) If the total final negotiated cost is greater than
the total firm target cost, the adjustment is the total firm tar-
get profit, less percent of the amount by
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which the total final negotiated cost exceeds the total firm
target cost.

(iii) If the total final negotiated cost isless than the
total firm target cost, the adjustment is the total firm target
profit, plus percent of the amount by which
the total final negotiated cost is less than the total firm tar-
get cost.

(iv) The total firm target cost, total firm target
profit, and the profit adjustment formula for determining
final profit shall be evidenced by a modification to this con
tract signed by the Contractor and the Contracting Officer.

(e) Submitting data for final pricerevision. Unlessafirm
fixed price has been established in accordance with paragraph
(d) of this section within [Contracting
Officer insert number of days] days after the end of the month
in which the Contractor has delivered the last unit of supplies
and completed the services specified by item number in para-
graph (a) of this section, the Contractor shall submit in the
format of Table 15-2, FAR 15.408 (or in any other form on
which the parties agree)—

(1) A detailed statement of al costsincurred up to the
end of that month in performing all work under the items;

(2) An estimate of costs of further performance, if
any, that may be necessary to complete performance of all
work under the items;

(3) A list of all residual inventory and an estimate of
itsvaue; and

(4) Any other relevant data that the Contracting
Officer may reasonably reguire.

(f) Final price revision. Unless a firm fixed price has
been agreed to in accordance with paragraph (d) of this sec-
tion, the Contractor and the Contracting Officer shall,
promptly after submission of the datarequired by paragraph
(e) of this section, establish the total final price, as follows:

(1) On the basis of the information required by para-
graph (e) of this section, together with any other pertinent
information, the parties shall negotiate the total final cost
incurred or to be incurred for the supplies delivered (or ser-
vices performed) and accepted by the Government and
which are subject to price revision under this clause.

(2) Thetotal final price shall be established by apply -
ing to the total final negotiated cost an adjustment for final
profit or loss determined as agreed upon under subpara
graph (d)(4) of this section.

(g) Contract modification. The total final price of the
items specified in paragraph (a) of this section shall be evi-
denced by a modification to this contract, signed by the
Contractor and the Contracting Officer. This price shall not
be subject to revision, notwithstanding any changes in the
cost of performing the contract, except to the extent that—

(1) The parties may agree in writing, before the deter-
mination of total final price, to exclude specific elements of

cost from this price and to a procedure for subsequent dis-
position of these elements; and

(2) Adjustments or credits are explicitly permitted or
required by this or any other clause in this contract.

(h) Adjustment of billing prices. (1) Pending execution of
the contract modification (see paragraph (e) of this section),
the Contractor shall submit invoices or vouchers in accor-
dance with billing prices as provided in this paragraph. The
billing prices shall be the initial target prices shown in this
contract until firm target prices are established under para-
graph (d) of this section. When established, the firm target
prices shall be used as the billing prices.

(2) If at any time it appears from information pro-
vided by the contractor under subparagraph (i)(1) of this
section that the then-current billing prices will be substan-
tially greater than the estimated final prices, the parties shall
negotiate areduction in the billing prices. Similarly, the par-
ties may negotiate an increase in billing prices by any or all
of the difference between the target prices and the ceiling
price, upon the Contractor’s submission of factual data
showing that the final cost under this contract will be sub-
stantially greater than the target cost.

(3) Any adjustment of billing prices shall be reflected
in a contract modification and shall not affect the determi-
nation of any price under paragraph (d) or (f) of this section.
After the contract modification establishing the total final
price is executed, the total amount paid or to be paid on all
invoices or vouchers shall be adjusted to reflect the total
final price, and any resulting additional payments, refunds,
or credits shall be made promptly.

(i) Quarterly limitation on payments statement. This
paragraph (i) shall apply until a firm fixed price or a total
final priceis established under subparagraph (d)(3) or (f)(2).

(2) Within 45 days after the end of each quarter of the
Contractor’sfiscal year in which adelivery isfirst made (or
services are first performed) and accepted by the
Government under this contract, and for each quarter there-
after, the Contractor shal submit to the contract
administration office (with a copy to the contracting office
and the cognizant contract auditor) a statement, cumulative
from the beginning of the contract, showing—

(i) Thetotal contract price of all supplies delivered
(or services performed) and accepted by the Government
and for which final prices have been established,;

(if) The total cost (estimated to the extent neces-
sary) reasonably incurred for, and properly alocable solely
to, the supplies delivered (or services performed) and
accepted by the Government and for which final prices have
not been established;

(iii) The portion of the total interim profit (used in
establishing the initial contract price or agreed to for the
purpose of this paragraph (i)) that is in direct proportion to
the supplies delivered (or services performed) and accepted
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by the Government and for which final prices have not been
established— increased or decreased in accordance with
subparagraph (d)(4) of this section when the amount stated
under subdivision (ii) of this section, differsfrom the aggre-
gate firm target costs of the supplies or services; and

(iv) The total amount of al invoices or vouchers
for supplies delivered (or services performed) and accepted
by the Government (including amounts applied or to be
applied to liquidate progress payments).

(2) Notwithstanding any provision of this contract
authorizing greater payments, if on any quarterly statement
the amount under subdivision (i)(1)(iv) of this section
exceeds the sum due the Contractor, as computed in accor-
dance with subdivisions (i)(1)(i), (ii), and (iii) of this
section, the Contractor shall immediately refund or credit to
the Government the amount of this excess. The Contractor
may, when appropriate, reduce this refund or credit by the
amount of any applicable tax credits due the Contractor
under 26 U.S.C. 1481 and by the amount of previous
refunds or credits effected under this clause. If any portion
of the excess has been applied to the liquidation of progress
payments, then that portion may, instead of being refunded,
be added to the unliquidated progress payment account con-
sistent with the Progress Payments clause. The Contractor
shall provide complete details to support any claimed reduc-
tionsin refunds.

(3) If the Contractor failsto submit the quarterly state-
ment within 45 days after the end of each quarter and it is
later determined that the Government has overpaid the
Contractor, the Contractor shall repay the excess to the
Government immediately. Unless repaid within 30 days
after the end of the statement submittal period, the amount
of the excess shall bear interest, computed from the date the
quarterly statement was due to the date of repayment, at the
rate established in accordance with the Interest clause.

(1) Subcontracts. No subcontract placed under this
contract may provide for payment on a cost-plus-a-per-
centage-of-cost basis.

(k) Disagreements. If the Contractor and the Contracting
Officer fail to agree upon (1) atotal firm target cost and a
final profit adjustment formula or (2) a total final price,
within 60 days (or within such other period as the
Contracting Officer may specify) after the date on which the
data required in paragraphs (c) and (€) of this section are to
be submitted, the Contracting Officer shall promptly issue a
decision in accordance with the Disputes clause.

() Termination. If this contract is terminated before the
total final priceis established, prices of supplies or services
subject to price revision shall be established in accordance
with this clause for (1) completed supplies and services
accepted by the Government and (2) those supplies or ser-
vices not terminated under a partia termination. All other
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elements of the termination shall be resolved in accordance
with other applicable clauses of this contract.

(m) Equitable adjustments under other clauses. If an
equitable adjustment in the contract price is made under any
other clause of this contract before the total final price is
established, the adjustment shall be made in the total target
cost and may be made in the maximum dollar limit on the
total final price, the total target profit, or both. If the adjust-
ment is made after the total final price is established, only
the total final price shall be adjusted.

(n) Exclusion from target price and total final price. If
any clause of this contract provides that the contract price
does not or will not include an amount for a specific pur-
pose, then neither any target price nor the total final price
includes or will include any amount for that purpose.

(0) Separate reimbursement. If any clause of this con-
tract expressly provides that the cost of performance of an
obligation shall be at Government expense, that expense
shall not be included in any target price or in the total final
price, but shall be reimbursed separately.

(p) Taxes. Asused in the Federal, State, and Local Taxes
clause or in any other clause that provides for certain taxes
or duties to be included in, or excluded from, the contract
price, the term “contract price” includes the total target
price or, if it has been established, the total final price.
When any of these clauses requires that the contract price be
increased or decreased as a result of changes in the obliga-
tion of the Contractor to pay or bear the burden of certain
taxes or duties, the increase or decrease shall be made in the
total target price or, if it has been established, in the total
final price, so that it will not affect the Contractor’s profit or
loss on this contract.

(End of clause)

NoOTES:

(1) The degree of completion may be based on a
percentage of contract performance or any
other reasonable basis.

(2) The language may be changed to describe a
negotiated adjustment pattern under which the
extent of adjustment is not the samefor all lev-
els of cost variation.

Alternate | (Apr 1984). As prescribed in 16.406(b), add
the following paragraph (q) to the basic clause:

(q) Provisioning and options. Parts, other supplies, or
services that are to be furnished under this contract on the
basis of a provisioning document or Government option
shall be subject to price revision in accordance with this
clause. Any prices established for these parts, other sup-
plies, or services under a provisioning document or
Government option shall be treated as initial target prices,
or target prices as agreed upon and stipulated in the pricing
document supporting the provisioning or added items.
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Initial or firm target costs and profits and final prices cov-
ering these parts, other supplies, or services may be
established separately, in the aggregate, or in any combina-
tion, as the parties may agree.

52.216-18 Ordering.
As prescribed in 16.506(a), insert the following clause:

ORDERING (OcT 1995)

(a) Any supplies and services to be furnished under this
contract shall be ordered by issuance of delivery orders or
task orders by the individuals or activities designated in the
Schedule. Such orders may be issued from
through [insert dates].

(b) All delivery orders or task orders are subject to the
terms and conditions of this contract. In the event of con-
flict between adelivery order or task order and this contract,
the contract shall control.

(c) If mailed, adelivery order or task order is considered
“issued” when the Government deposits the order in the
mail. Orders may be issued orally, by facsimile, or by elec-
tronic commerce methods only if authorized in the
Schedule.

(End of clause)

52.216-19 Order Limitations.
As prescribed in 16.506(b), insert a clause substantially
the same asfollows:

ORDER LIMITATIONS (OcT 1995)

(8 Minimum order. When the Government requires
supplies or services covered by this contract in an amount of
less than [insert dollar figure or quantity],
the Government is not obligated to purchase, nor is the
Contractor obligated to furnish, those supplies or services
under the contract.

(b) Maximumorder. The Contractor is not obligated to
honor—

(1) Any order for a single item in excess of

[insert dollar figure or quantity];
(2) Any order for a combination of itemsin excess of
[insert dollar figure or quantity]; or

(3) A series of orders from the same ordering office
within days that together call for quantities
exceeding the limitation in subparagraph (b)(1) or (2) of this
section.

(c) If this is a requirements contract (i.e., includes the
Requirements clause at subsection 52.216-21 of the Federal
Acquisition Regulation (FAR)), the Government is not
required to order a part of any one requirement from the

Contractor if that requirement exceeds the maximum-order
limitations in paragraph (b) of this section.

(d) Notwithstanding paragraphs (b) and (c) of this sec-
tion, the Contractor shall honor any order exceeding the
maximum order limitations in paragraph (b), unless that
order (or orders) is returned to the ordering office within

days after issuance, with written notice stating the
Contractor’s intent not to ship the item (or items) called for
and the reasons. Upon receiving this notice, the
Government may acquire the supplies or services from
another source.

(End of clause)

52.216-20 Definite Quantity.
As prescribed in 16.506(c), insert the following clause:

DEerFINITE QUANTITY (OcT 1995)

(8 This is a definite-quantity, indefinite-delivery con-
tract for the supplies or services specified, and effective for
the period stated, in the Schedule.

(b) The Government shall order the quantity of supplies
or services specified in the Schedule, and the Contractor
shall furnish them when ordered. Delivery or performance
shall be at locations designated in orders issued in accor-
dance with the Ordering clause and the Schedule.

(c) Except for any limitations on quantities in the Order
Limitations clause or in the Schedule, there is no limit on
the number of orders that may be issued. The Government
may issue orders requiring delivery to multiple destinations
or performance at multiple locations.

(d) Any order issued during the effective period of this
contract and not completed within that time shall be com-
pleted by the Contractor within the time specified in the
order. The contract shall govern the Contractor's and
Government’s rights and obligations with respect to that
order to the same extent asif the order were completed dur-
ing the contract’'s effective period; provided, that the
Contractor shall not be required to make any deliveries
under this contract after [insert date].

(End of clause)

52.216-21 Requirements.
As prescribed in 16.506(d), insert the following clause:

REQUIREMENTS (OcT 1995)

(a) Thisisarequirements contract for the supplies or ser-
vices specified, and effective for the period stated, in the
Schedule. The quantities of supplies or services specified in
the Schedule are estimates only and are not purchased by
this contract. Except asthis contract may otherwise provide,
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if the Government’s requirements do not result in ordersin
the quantities described as “estimated” or “maximum” in
the Schedule, that fact shall not constitute the basis for an
equitabl e price adjustment.

(b) Delivery or performance shall be made only as autho-
rized by orders issued in accordance with the Ordering
clause. Subject to any limitations in the Order Limitations
clause or elsewherein this contract, the Contractor shall fur-
nish to the Government all supplies or services specified in
the Schedule and called for by orders issued in accordance
with the Ordering clause. The Government may issue orders
requiring delivery to multiple destinations or performance
at multiple locations.

(c) Except as this contract otherwise provides, the
Government shall order from the Contractor all the supplies
or services specified in the Schedule that are required to be
purchased by the Government activity or activities specified
in the Schedule.

(d) The Government is not required to purchase from the
Contractor requirements in excess of any limit on total
orders under this contract.

(e) If the Government urgently requires delivery of any
quantity of an item before the earliest date that delivery may
be specified under this contract, and if the Contractor will
not accept an order providing for the accelerated delivery,
the Government may acquire the urgently required goods or
services from another source.

(f) Any order issued during the effective period of this
contract and not completed within that period shall be com-
pleted by the Contractor within the time specified in the
order. The contract shal govern the Contractor’'s and
Government’s rights and obligations with respect to that
order to the same extent asif the order were completed dur-
ing the contract’'s effective period; provided, that the
Contractor shall not be required to make any deliveries
under this contract after [insert date].

(End of clause)

Alternate | (Apr 1984). If the requirements contract isfor
nonpersonal services and related supplies and covers esti-
mated requirements that exceed a specific Government
activity’s internal capability to produce or perform, substi-
tute the following paragraph (c) for paragraph (c) of the
basic clause:

(c) The estimated quantities are not the total require-
ments of the Government activity specified in the Schedule,
but are estimates of requirements in excess of the quantities
that the activity may itself furnish within its own capabili-
ties. Except as this contract otherwise provides, the
Government shall order from the Contractor all of that
activity’ srequirements for supplies and services specified in
the Schedule that exceed the quantities that the activity may
furnish within its own capabilities.
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Alternate Il (Apr 1984). If the requirements contract
includes subsistence for both Government use and resalein
the same Schedule, and similar products may be acquired on
a brand-name basis, add the following paragraph (g) to the
basic clause:

(g) The requirements referred to in this contract are for
items to be manufactured according to Government specifi-
cations. Notwithstanding anything to the contrary stated in
the contract, the Government may acquire similar products
by brand name from other sources for resae.

Alternate Il (Oct 1995). If the requirements contract
involvesapartial small business set-aside, substitute thefol-
lowing paragraph (c) for paragraph (c) of the basic clause:

(c) The Government’s requirements for each item or
subitem of supplies or services described in the Schedule
are being purchased through one non-set-aside contract and
one set-aside contract. Therefore, the Government shall
order from each Contractor approximately one-half of the
total supplies or services specified in the Schedule that are
required to be purchased by the specified Government
activity or activities. The Government may choose between
the set-aside Contractor and the non-set-aside Contractor in
placing any particular order. However, the Government
shall allocate successive orders, in accordance with its
delivery requirements, to maintain as close aratio asisrea
sonably practicable between the total quantities ordered
from the two Contractors.

Alternate IV (Oct 1995). If the contract includes subsis-
tence for both Government use and resde in the same
Schedule and similar products may be acquired on a brand-
name basis and the contract also involves a partial small
business set-aside, substitute the following paragraph (c) for
paragraph (c) of the basic clause and add the following para-
graph (g) to the basic clause:

(c) The Government’s requirements for each item or
subitem of supplies or services described in the Schedule
are being purchased through one non-set-aside contract and
one set-aside contract. Therefore, the Government shall
order from each Contractor approximately one-half of the
total supplies or services specified in the Schedule that are
required to be purchased by the specified Government
activity or activities. The Government may choose between
the set-aside Contractor and the non-set-aside Contractor in
placing any particular order. However, the Government
shall allocate successive orders, in accordance with its
delivery requirements, to maintain as close aratio asis rea-
sonably practicable between the total quantities ordered
from the two Contractors.

(9) The requirements referred to in this contract are for
items to be manufactured according to the Government
specifications. Notwithstanding anything to the contrary
stated in the contract, the Government may acquire similar
products by brand name from other sources for resale.
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52.216-22 Indefinite Quantity.
As prescribed in 16.506(€), insert the following clause:

INDEFINITE QUANTITY (OcT 1995)

(a) Thisisan indefinite-quantity contract for the supplies
or services specified, and effective for the period stated, in
the Schedule. The quantities of supplies and services speci-
fied in the Schedule are estimates only and are not
purchased by this contract.

(b) Delivery or performance shall be made only as autho-
rized by orders issued in accordance with the Ordering
clause. The Contractor shal furnish to the Government,
when and if ordered, the supplies or services specified in the
Schedule up to and including the quantity designated in the
Schedule asthe“maximum.” The Government shall order at
least the quantity of supplies or services designated in the
Schedule as the “minimum.”

(c) Except for any limitations on quantities in the Order
Limitations clause or in the Schedule, there is no limit on
the number of orders that may be issued. The Government
may issue orders requiring delivery to multiple destinations
or performance at multiple locations.

(d) Any order issued during the effective period of this
contract and not completed within that period shall be com-
pleted by the Contractor within the time specified in the
order. The contract shall govern the Contractor’'s and
Government’s rights and obligations with respect to that
order to the same extent asif the order were completed dur-
ing the contract’'s effective period; provided, that the
Contractor shall not be required to make any deliveries
under this contract after [insert date].

(End of clause)

52.216-23 Execution and Commencement of Work.

As prescribed in 16.603-4(b)(1), insert the following
clause in solicitations and contracts when a letter contract is
contemplated, except that it may be omitted from letter con-
tracts awarded on SF 26:

ExecuTioN AND COMMENCEMENT OF WORK (APR 1984)

The Contractor shall indicate acceptance of this letter
contract by signing three copies of the contract and return-
ing them to the Contracting Officer not later than
[insert date]. Upon acceptance by both
parties, the Contractor shall proceed with performance of
the work, including purchase of necessary materials.

(End of clause)

52.216-24 Limitation of Government Liability.

As prescribed in 16.603-4(b)(2), insert the following
clause in solicitations and contracts when aletter contract is
contemplated:

LIMITATION OF GOVERNMENT LIABILITY (APR 1984)

(@) In performing this contract, the Contractor is not
authorized to make expenditures or incur obligations
exceeding dollars.

(b) The maximum amount for which the Government
shall beliableif this contract is terminated is
dollars.

(End of clause)

52.216-25 Contract Definitization.
As prescribed in 16.603-4(b)(3), insert the following
clause:

CoNTRACT DerINITIZATION (OcCT 1997)

@A [insert specific type of contract]
definitive contract is contemplated. The Contractor agrees
to begin promptly negotiating with the Contracting Officer
the terms of a definitive contract that will include (1) all
clauses required by the Federal Acquisition Regulation
(FAR) on the date of execution of the letter contract, (2) all
clauses required by law on the date of execution of the
definitive contract, and (3) any other mutually agreeable
clauses, terms, and conditions. The Contractor agrees to
submit a [insert specific type of proposal; e.g.,
fixed-price or cost-and-fee] proposal and cost or pricing
data supporting its proposal .

(b) The schedule for definitizing this contract is [insert
target date for definitization of the contract and dates for
submission of proposal, beginning of negotiations, and, if
appropriate, submission of make-or-buy and subcontracting
plans and cost or pricing data]:

(c) If agreement on a definitive contract to supersede this
letter contract is not reached by the target date in paragraph
(b) of this section, or within any extension of it granted by
the Contracting Officer, the Contracting Officer may, with
the approval of the head of the contracting activity, deter-
mine a reasonable price or fee in accordance with Subpart
15.4 and Part 31 of the FAR, subject to Contractor appeal as |
provided in the Disputes clause. In any event, the
Contractor shall proceed with completion of the contract,
subject only to the Limitation of Government Liability
clause.
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(1) After the Contracting Officer’s determination of
price or fee, the contract shall be governed by—

(i) All clauses required by the FAR on the date of
execution of this letter contract for either fixed-price or
cost-reimbursement contracts, as determined by the
Contracting Officer under this paragraph (c);

(i) All clauses required by law as of the date of the
Contracting Officer’s determination; and

(i) Any other clauses, terms, and conditions
mutually agreed upon.

(2) To the extent consistent with subparagraph (c)(1)
of this section, all clauses, terms, and conditions included in
this letter contract shall continue in effect, except those that
by their nature apply only to aletter contract.

(End of clause)

Alternate | (Apr 1984). In letter contracts awarded on the
basis of price competition, add the following paragraph (d)
to the basic clause:

(d) The definitive contract resulting from this letter
contract will include a negotiated [insert
“priceceiling” or “firmfixed price’ ] in no event to exceed
[insert the proposed price upon
which the award was based].

52.216-26 Payments of Allowable Costs Before
Definitization.
As prescribed in 16.603-4(c), insert the following clause:

PAYMENTS OF ALLOWABLE CosTS BEFORE DEFINITIZATION
(MAR 2000)

(@) Reimbursement rate. Pending the placing of the
definitive contract referred to in this letter contract, the
Government will promptly reimburse the Contractor for all
allowable costs under this contract at the following rates:

(1) One hundred percent of approved costs represent-
ing financing payments to subcontractors under fixed-price
subcontracts, provided that the Government’s payments to
the Contractor will not exceed 80 percent of the allowable
costs of those subcontractors.

(2) One hundred percent of approved costs represent-
ing cost-reimbursement subcontracts;, provided, that the
Government’ s payments to the Contractor shall not exceed
85 percent of the allowable costs of those subcontractors.

(3) Eighty-five percent of all other approved costs.

(b) Limitation of reimbursement. To determine the
amounts payabl e to the Contractor under this letter contract,
the Contracting Officer shall determine allowable costs in
accordance with the applicable cost principlesin Part 31 of
the Federal Acquisition Regulation (FAR). The total reim-
bursement made under this paragraph shall not exceed 85
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percent of the maximum amount of the Government’s lia-
bility, as stated in this contract.

(c) Invoicing. Payments shall be made promptly to the
Contractor when requested as work progresses, but (except
for small business concerns) not more often than every 2
weeks, in amounts approved by the Contracting Officer. The
Contractor may submit to an authorized representative of
the Contracting Officer, in such form and reasonable detail
as the representative may require, an invoice or voucher
supported by a statement of the claimed alowable cost
incurred by the Contractor in the performance of this con-
tract.

(d) Allowable costs. For the purpose of determining
allowable costs, the term “costs’ includes—

(1) Those recorded costs that result, at the time of the
request for reimbursement, from payment by cash, check, or
other form of actual payment for items or services pur-
chased directly for the contract;

(2) When the Contractor is not delinquent in payment
of costs of contract performance in the ordinary course of
business, costs incurred, but not necessarily paid, for—

(i) Supplies and services purchased directly for the
contract, provided payments will be made—

(A) In accordance with the terms and conditions
of a subcontract or invoice; and

(B) Ordinarily prior to the submission of the
Contractor’s next payment request to the Government;

(if) Materials issued from the Contractor’s stores
inventory and placed in the production process for use on
the contract;

(iii) Direct labor;

(iv) Direct travel;

(v) Other direct in-house costs; and

(vi) Properly allocable and allowable indirect costs
as shown on the records maintained by the Contractor for
purposes of obtaining reimbursement under Government
contracts; and

(3) The amount of financing payments that the
Contractor has paid by cash, check, or other forms of pay-
ment to subcontractors.

(e) Small business concerns. A small business concern
may receive more frequent payments than every 2 weeks.

(f) Audit. At any time before final payment, the
Contracting Officer may have the Contractor’s invoices or
vouchers and statements of costs audited. Any payment may
be—

(1) Reduced by any amounts found by the Contracting
Officer not to constitute allowable costs; or

(2) Adjusted for overpayments or underpayments
made on preceding invoices or vouchers.

(End of clause)
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52.216-27 Single or Multiple Awards.
As prescribed in 16.506(f), insert the following provision:

SINGLE OR MULTIPLE AWARDS (OcT 1995)

The Government may elect to award a single delivery
order contract or task order contract or to award multiple
delivery order contracts or task order contracts for the same
or similar supplies or services to two or more sources under
this solicitation.

(End of provision)

52.216-28 Multiple Awards for
Assistance Services.
As prescribed in 16.506(g), insert the following provi-
sion:

Advisory and

MULTIPLE AWARDS FOR ADVISORY AND ASSISTANCE
ServICES (OcT 1995)

The Government intends to award multiple contracts for
the same or similar advisory and assistance services to two
or more sources under this solicitation unless the
Government determines, after evaluation of offers, that only
one offeror is capable of providing the services at the level
of quality required.

(End of provision)

52.217-1 [Reserved]

52.217-2 Cancedllation Under Multi-year Contracts.
As prescribed in 17.109(a), insert the following clause:

CANCELLATION UNDER MULTI-YEAR CONTRACTS
(OcTt 1997)

(a) “Cancellation,” as used in this clause, means that the
Government is canceling its requirements for all supplies or
servicesin program years subsequent to that in which notice
of cancellation is provided. Cancellation shall occur by the
date or within the time period specified in the Schedule,
unless alater date is agreed to, if the Contracting Officer—

(1) Notifies the Contractor that funds are not available
for contract performance for any subsequent program year; or

(2) Fails to notify the Contractor that funds are avail-
able for performance of the succeeding program year
reguirement.

(b) Except for cancellation under this clause or termina-
tion under the Default clause, any reduction by the
Contracting Officer in the requirements of this contract shall
be considered a termination under the Termination for
Convenience of the Government clause.

(c) If cancellation under this clause occurs, the
Contractor will be paid a cancellation charge not over the
cancellation ceiling specified in the Schedule as applicable
at the time of cancellation.

(d) The cancellation charge will cover only—

(1) Costs—

(i) Incurred by the Contractor and/or subcontractor;

(i) Reasonably necessary for performance of the
contract; and

(iii) That would have been equitably amortized
over the entire multi-year contract period but, because of the
cancellation, are not so amortized; and

(2) A reasonable profit or fee on the costs.

(e) The cancellation charge shall be computed and the
claim made for it asif the claim were being made under the
Termination for Convenience of the Government clause of
this contract. The Contractor shall submit the claim
promptly but no later than 1 year from the date—

(2) Of natification of the nonavailability of funds; or

(2) Specified in the Schedule by which notification of
the availability of additional funds for the next succeeding
program year is required to be issued, whichever is earlier,
unless extensions in writing are granted by the Contracting
Officer.

(f) The Contractor’s claim may include—

(1) Reasonable nonrecurring costs (see Subpart 15.4
of the Federal Acquisition Regulation) which are applicable
to and normally would have been amortized in al supplies
or services which are multi-year requirements;

(2) Allocable portions of the costs of facilities
acquired or established for the conduct of the work, to the
extent that it is impracticable for the Contractor to use the
facilities in its commercial work, and if the costs are not
charged to the contract through overhead or otherwise
depreciated;

(3) Costs incurred for the assembly, training, and
transportation to and from the job site of a specialized work
force; and

(4) Costs not amortized solely because the cancella-
tion had precluded anticipated benefits of Contractor or
subcontractor learning.

(g) The claim shall not include—

(2) Labor, materia, or other expenses incurred by the
Contractor or subcontractors for performance of the can-
celed work;

(2) Any cost already paid to the Contractor;

(3) Anticipated profit or unearned fee on the canceled
work; or

(4) For service contracts, the remaining useful commer-
cial life of facilities. “Useful commercial life” means the
commercia utility of the facilities rather than their physical
life with due consideration given to such factors as location of
facilities, their specialized nature, and obsolescence.
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(h) This contract may include an Option clause with the
period for exercising the option limited to the date in the
contract for notification that funds are available for the next
succeeding program year. If so, the Contractor agrees not to
include in option quantities any costs of a startup or nonre-
curring nature that have been fully set forth in the contract.
The Contractor further agrees that the option quantities will
reflect only those recurring costs and a reasonable profit or
fee necessary to furnish the additional option quantities.

(i) Quantities added to the original contract through the
Option clause of this contract shall be included in the quan-
tity canceled for the purpose of computing allowable
cancellation charges.

(End of clause)

52.217-3 Evaluation Exclusive of Options.

As prescribed in 17.208(a), insert a provision substan-
tially the same as in the following in solicitations when the
solicitation includes an option clause and does not include
one of the provisions prescribed in 17.208(b) or (c):

EvaLUATION ExcLUSIVE OF OPTIONS (APR 1984)

The Government will evaluate offers for award purposes
by including only the price for the basic requirement; i.e.,
optionswill not beincluded in the evaluation for award pur-
poses.

(End of provision)

52.217-4 Evaluation of Options Exercised at Time of
Contract Award.
As prescribed in 17.208(b), insert a provision substan-
tially the same as the following:

EvaLUATION OF OPTIONS EXERCISED AT TIME OF CONTRACT
AwARD (JuN 1988)

Except when it is determined in accordance with FAR
17.206(b) not to be in the Government's best interests, the
Government will evaluate the total price for the basic
requirement together with any option(s) exercised at the
time of award.

(End of provision)

52.217-5 Evaluation of Options.
Asprescribed in 17.208(c)(1), insert a provision substan-
tially the same as the following:

EvaLUATION OF OPTIONS (JuL 1990)

Except when it is determined in accordance with FAR
17.206(b) not to be in the Government's best interests, the
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Government will evaluate offers for award purposes by
adding the total price for all optionsto the total price for the
basic requirement. Evaluation of options will not obligate
the Government to exercise the option(s).

(End of provision)

52.217-6 Option for Increased Quantity.
As prescribed in 17.208(d), insert a clause substantially
the same as the following:

OPTION FOR INCREASED QUANTITY (MAR 1989)

The Government may increase the quantity of supplies
called for in the Schedule at the unit price specified. The
Contracting Officer may exercise the option by written
notice to the Contractor within [insert in the clause the
period of time in which the Contracting Officer has to exer-
cisethe option]. Delivery of the added items shall continue
at the same rate as the like items called for under the con-
tract, unless the parties otherwise agree.

(End of clause)

52.217-7 Option for Increased Quantity—Separately
Priced Lineltem.
As prescribed in 17.208(e), insert a clause substantially
the same as the following:

OPTION FOR INCREASED QUANTITY—SEPARATELY PRICED
LiNE ITEM (MAR 1989)

The Government may require the delivery of the num-
bered lineitem, identified in the Schedule as an option item,
in the quantity and at the price stated in the Schedule. The
Contracting Officer may exercise the option by written
notice to the Contractor within [insert in the clause the
period of time in which the Contracting Officer has to exer-
cise the option]. Delivery of added items shall continue at
the same rate that like items are called for under the con-
tract, unless the parties otherwise agree.

(End of clause)

52.217-8 Option to Extend Services.
As prescribed in 17.208(f), insert a clause substantially
the same as the following:

OpTION TO EXTEND SERVICES (Nov 1999)

The Government may require continued performance of
any services within the limits and at the rates specified in
the contract. These rates may be adjusted only as aresult of
revisions to prevailing labor rates provided by the Secretary
of Labor. The option provision may be exercised more than
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once, but the total extension of performance hereunder shall
not exceed 6 months. The Contracting Officer may exercise
the option by written notice to the Contractor within
[insert the period of time within which the Contracting
Officer may exercise the option].

(End of clause)

52.217-9 Option to Extend the Term of the Contract.
As prescribed in 17.208(g), insert a clause substantially
the same as the following:

OPTION TO EXTEND THE TERM OF THE CONTRACT (MAR 2000)

(@) The Government may extend the term of this con-
tract by written notice to the Contractor within
[insert the period of time within which the Contracting
Officer may exercise the option]; provided that the
Government gives the Contractor a preliminary written
notice of its intent to extend at least days [60 days
unless a different number of days is inserted] before the
contract expires. The preliminary notice does not commit
the Government to an extension.

(b) If the Government exercises this option, the extended
contract shall be considered to include this option clause.

(c) Thetota duration of this contract, including the exer-
cise of any options under this clause, shal not exceed

(months)(years).

(End of clause)

52.218 [Reserved]

52.219-1 Small Business Program Representations.
Asprescribed in 19.307(a)(1), insert the following provi-
sion:

I SMALL BusiNESs PROGRAM REPRESENTATIONS (MAY 2001)

(&(1) The North American Industry Classification

System (NAICS) code for this acquisition is
[insert NAICS code].
(20 The small business size standard is

[insert size standard].

(3) The small business size standard for a concern
which submits an offer in its own name, other than on a con-
struction or service contract, but which proposes to furnish
a product which it did not itself manufacture, is 500
employees.

(b) Representations. (1) The offeror represents as part of
itsoffer that it O is, O isnot asmall business concern.

(2) [Complete only if the offeror represented itself
as a small business concern in paragraph (b)(1) of this

provision.] The offeror represents, for general statistical
purposes, that it O is, O isnot, a small disadvantaged
business concern as defined in 13 CFR 124.1002.

(3) [Complete only if the offeror represented itself as
a small business concern in paragraph (b)(1) of this provi -
sion.] The offeror represents as part of its offer that it O is,
O isnot awomen-owned small business concern.

(4) [Complete only if the offeror represented itself as
a small business concern in paragraph (b)(1) of this provi -
sion.] The offeror represents as part of its offer that it O is,
O is not a veteran-owned small business concern.

(5) [Complete only if the offeror represented itself as
a veteran-owned small business concern in paragraph
(b)(4) of thisprovision] The offeror represents as part of its
offer that itD is, 0 isnot aservice-disabled veteran-owned
small business concern.

(c) Definitions. Asused in this provision—

“Service-disabled veteran-owned small business con-
cern”—

(1) Means asmall business concern—

(i) Not less than 51 percent of which is owned by
one or more service-disabled veterans or, in the case of any
publicly owned business, not less than 51 percent of the
stock of which is owned by one or more service-disabled
veterans, and

(i) The management and daily business operations
of which are controlled by one or more service-disabled vet-
erans or, in the case of aveteran with permanent and severe
disability, the spouse or permanent caregiver of such vet-
eran.

(2) Service-disabled veteran means a veteran, as
defined in 38 U.S.C. 101(2), with adisability that is service-
connected, as defined in 38 U.S.C. 101(16).

“Small business concern” means a concern, including its
affiliates, that is independently owned and operated, not
dominant in the field of operation in which it is bidding on
Government contracts, and qualified as a small business
under the criteriain 13 CFR part 121 and the size standard
in paragraph (a) of this provision.

“Veteran-owned small business concern” means a small
business concern—

(1) Not lessthan 51 percent of which is owned by one
or more veterans (as defined at 38 U.S.C. 101(2)) or, in the
case of any publicly owned business, not less than 51 per-
cent of the stock of which is owned by one or more
veterans, and

(2) The management and daily business operations of
which are controlled by one or more veterans.

“Women-owned small business concern” means a small
business concern—
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(1) That is at least 51 percent owned by one or more
women; or, in the case of any publicly owned business, at
least 51 percent of the stock of which is owned by one or
more women; and

(2) Whose management and daily business operations
are controlled by one or more women.

(d) Notice. (1) If this solicitation is for supplies and has
been set aside, in whole or in part, for small business con-
cerns, then the clause in this solicitation providing notice of
the set-aside contains restrictions on the source of the end
itemsto be furnished.

(2) Under 15 U.S.C. 645(d), any person who misrep-
resents a firm's status as a small, HUBZone small, small
disadvantaged, or women-owned small business concernin
order to obtain a contract to be awarded under the prefer-
ence programs established pursuant to section 8(a), 8(d), 9,
or 15 of the Small Business Act or any other provision of
Federal law that specifically references section 8(d) for a
definition of program eligibility, shall—

(i) Be punished by imposition of fine, imprison-
ment, or both;

(i) Be subject to administrative remedies, includ-
ing suspension and debarment; and

(iii) Be ineligible for participation in programs
conducted under the authority of the Act.

(End of provision)

Alternate | (Oct 2000). As prescribed in 19.307(a)(2),
add the following paragraph (b)(6) to the basic provision:
(6) [Complete only if offeror represented itself as a
small business concern in paragraph (b)(1) of this provi -
sion.] The offeror represents, as part of its offer, that—

(i) Ito is,0 isnot aHUBZone small business con-
cern listed, on the date of this representation, on the List of
Qualified HUBZone Small Business Concerns maintained
by the Small Business Administration, and no materia
change in ownership and control, principal office of owner-
ship, or HUBZone employee percentage has occurred since
it was certified by the Small Business Administration in
accordance with 13 CFR part 126; and

(if) It O is, O is not ajoint venture that complies
with the requirements of 13 CFR part 126, and the repre-
sentation in paragraph (b)(6)(i) of this provision is accurate
for the HUBZone small business concern or concerns that
are participating in the joint venture. [The offeror shall
enter the name or names of the HUBZone small business
concern or concerns that are participating in the joint ven -
ture: ] Each HUBZone
small business concern participating in the joint venture
shall submit a separate signed copy of the HUBZone repre-
sentation.

Alternate Il (Oct 2000). As prescribed in 19.307(a)(3),
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add the following paragraph (b)(7) to the basic provision:

(7) [Complete if offeror represented itself as disad -
vantaged in paragraph (b)(2) of thisprovision.] The offeror
shall check the category in which its ownership falls:

Black American.

Hispanic American.

Native American (American Indians, Eskimos,
Aleuts, or Native Hawaiians).

Asian-Pacific American (persons with origins
from Burma, Thailand, Malaysia, Indonesia, Singapore,
Brunei, Japan, China, Tawan, Laos, Cambodia
(Kampuchea), Vietnam, Korea, The Philippines, U.S. Trust
Territory of the Pacific Islands (Republic of Palau),
Republic of the Marshall Idands, Federated States of
Micronesia, the Commonwealth of the Northern Mariana
Islands, Guam, Samoa, Macao, Hong Kong, Fiji, Tonga,
Kiribati, Tuvalu, or Nauru).

Subcontinent Asian (Asian-Indian) American
(persons with origins from India, Pakistan, Bangladesh, Sri
Lanka, Bhutan, the Maldives Idlands, or Nepal).

Individual/concern, other than one of the pre-
ceding.

52.219-2 Equal Low Bids.
As prescribed in 19.307(c), insert the following provi-
sion:

EQuUAL Low Bips (Oct 1995)

(@) This provision applies to small business concerns
only.

(b) The bidder's status as alabor surplus area (LSA) con-
cern may affect entitlement to award in case of tie bids. If
the bidder wishes to be considered for this priority, the bid-
der must identify, in the following space, the LSA in which
the coststo be incurred on account of manufacturing or pro-
duction (by the bidder or the first-tier subcontractors)
amount to more than 50 percent of the contract price.

(c) Failure to identify the labor surplus areas as specified
in paragraph (b) of this provision will preclude the bidder
from receiving priority consideration. If the bidder is
awarded a contract as a result of receiving priority consid-
eration under this provision and would not have otherwise
received award, the bidder shall perform the contract or
cause the contract to be performed in accordance with the
obligations of an LSA concern.

(End of provision)

52.219-3 Notice of Total HUBZone Set-Aside.
As prescribed in 19.1308(a), insert the following clause:
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NoTice oF ToTAL HUBZONE SET-ASIDE  (JaN 1999)

(a) Definition. “HUBZone small business concern,” as
used in this clause, means a small business concern that
appears on the List of Qualified HUBZone Small Business

Concerns maintained by the Smal Business
Administration.
(b) General. (1) Offers are solicited only from

HUBZone small business concerns. Offers received from
concerns that are not HUBZone small business concerns
shall not be considered.

(2) Any award resulting from this solicitation will be
made to a HUBZone small business concern.

(c) Agreement. A HUBZone small business concern
agrees that in the performance of the contract, in the case of
acontract for—

(1) Services (except construction), at least 50 per-
cent of the cost of personnel for contract performance will
be spent for employees of the concern or employees of other
HUBZone small business concerns,

(2) Supplies (other than acquisition from a non-
manufacturer of the supplies), at least 50 percent of the cost
of manufacturing, excluding the cost of materials, will be
performed by the concern or other HUBZone small business
concerns,

(3) General construction, at least 15 percent of
the cost of the contract performance incurred for person-
nel will be spent on the concern's employees or the
employees of other HUBZone small business concerns;
or

(4) Construction by special trade contractors, at
least 25 percent of the cost of the contract performance
incurred for personnel will be spent on the concern's
employees or the employees of other HUBZone small busi -
Ness concerns.

(d) A HUBZone joint venture agrees that, in the perfor-
mance of the contract, the applicable percentage specified in
paragraph (c) of this clause will be performed by the
HUBZone small business participant or participants.

(e) A HUBZone small business concern nonmanufac-
turer agrees to furnish in performing this contract only end
items manufactured or produced by HUBZone small busi-
ness manufacturer concerns. This paragraph does not apply
in connection with construction or service contracts.

(End of clause)

52.219-4 Notice of Price Evaluation Preference for
HUBZone Small Business Concer ns.
As prescribed in 19.1308(b), insert the following clause:

NoTICE OF PrRICE EVALUATION PREFERENCE FOR HUBZONE
SMALL BusiNEss CONCERNS (JaN 1999)

(a) Definition. “HUBZone small business concern,” as
used in this clause, means a small business concern that
appears on the List of Qualified HUBZone Small Business
Concerns maintained by the Small Business Administration.

(b) Evaluation preference. (1) Offers will be evaluated
by adding a factor of 10 percent to the price of all offers,
except—

(i) Offers from HUBZone small business concerns
that have not waived the evaluation preference;

(ii) Otherwise successful offers from small busi-
Ness concerns;

(iii) Otherwise successful offers of eligible prod-
ucts under the Trade Agreements Act when the dollar
threshold for application of the Act is exceeded (see 25.402
of the Federal Acquisition Regulation (FAR)); and

(iv) Otherwise successful offers where application
of the factor would be inconsistent with a Memorandum of
Understanding or other international agreement with a for-
eign government.

(2) The factor of 10 percent shall be applied on aline
item basis or to any group of items on which award may be
made. Other evaluation factors described in the solicitation
shall be applied before application of the factor.

(3) A concern that is both a HUBZone small business
concern and a small disadvantaged business concern will
receive the benefit of both the HUBZone small business
price evaluation preference and the small disadvantaged
business price evaluation adjustment (see FAR clause
52.219-23). Each applicable price evaluation preference or
adjustment shall be calculated independently against an
offeror's base offer. These individual preference amounts
shall be added together to arrive at the total evaluated price
for that offer.

(c) Waiver of evaluation preference. A HUBZone small
business concern may elect to waive the evaluation prefer-
ence, in which case the factor will be added to its offer for
evaluation purposes. The agreements in paragraph (d) of
this clause do not apply if the offeror has waived the eval-
uation preference.

o Offeror elects to waive the evaluation pref-
erence.

(d) Agreement. A HUBZone small business concern
agrees that in the performance of the contract, in the case
of a contract for—

(1) Services (except construction), at least 50
percent of the cost of personnel for contract performance
will be spent for employees of the concern or employees
of other HUBZone small business concerns;

(2) Supplies (other than procurement from a
nonmanufacturer of such supplies), at least 50 percent of
the cost of manufacturing, excluding the cost of materials,
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will be performed by the concern or other HUBZone
small business concerns;

(3) General construction, at least 15 percent of
the cost of the contract performance incurred for person-
nel will be will be spent on the concern's employees or the
employees of other HUBZone small business concerns; or

(4) Construction by special trade contractors, at
least 25 percent of the cost of the contract performance
incurred for personnel will be spent on the concern's
employees or the employees of other HUBZone small
business concerns.

(e) A HUBZone joint venture agrees that in the perfor-
mance of the contract, the applicable percentage specified
in paragraph (d) of this clause will be performed by the
HUBZone small business participant or participants.

(f) A HUBZone small business concern nonmanufacturer
agrees to furnish in performing this contract only end items
manufactured or produced by HUBZone small business man-
ufacturer concerns. This paragraph does not apply in
connection with construction or service contracts.

(End of clause)

52.219-5 Very Small Business Set-Aside.
As prescribed in 19.905, insert the following clause:

VERY SMALL BusiNEss SET-ASIDE (MAR 1999)

(a) Definition. “Very Small Business Concern,” as used
in this clause, means a concern whose headquarters is
located within the geographical area served by a designated
SBAdistrict (see 13 CFR 125.7(b)); which, together with its
affiliates, has no more than 15 employees and has average
annual receipts that do not exceed $1 million.

(b) Eligibility. (1) Only those firms headquartered in the
Small Business Administration (SBA)
district [Contracting Officer shall insert the applicable SBA
designated district. |If the geographic area is served by the
BA Los Angeles or Santa Ana District offices, list both] are
eligible for this acquisition.

(2) Offers or quotations under this acquisition are
solicited from very small business concerns only. Offers
that are from other than an eligible very small business con-
cern shal not be considered and shall be rejected. The
offeror represents that it is an eligible very small business
concern by submission of an offer or quotation.

(c) Agreement. A very small business concern submit-
ting an offer in its own name agrees to furnish, in
performing the contract, only end items manufactured or
produced by small business concerns in the United States.
Asused in this clause, the term “United States’ includes its
territories and possessions, the Commonwealth of Puerto
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Rico, the trust territory of the Pacific Ilands, and the
District of Columbia.

(End of clause)

Alternate | (Mar 1999). As prescribed in 19.905(a),
delete paragraph (c) of the basic clause.

Alternate Il (Mar 1999). As prescribed in 19.905(b),
substitute the following paragraph (c) for paragraph (c) of
the basic clause:

(c) Agreement. A very small business concern submit-
ting an offer in its own name agrees to furnish, in
performing the contract, only end items manufactured or
produced by domestic firms in the United States. As used
in this clause, the term “United States” includes its territo-
ries and possessions, the Commonwealth of Puerto Rico,
the trust territory of the Pecific Islands, and the District of
Columbia.

52.219-6 Notice of Total Small Business Set-Aside.
As prescribed in 19.508(c), insert the following clause:

NoOTICE OF TOTAL SMALL BusiNEss SET-ASIDE (JuL 1996)

(a) Definition. “Small business concern,” as used in this
clause, means a concern, including its affiliates, that isinde-
pendently owned and operated, not dominant in the field of
operation in which it is bidding on Government contracts,
and qualified as a small business under the size standardsin
this solicitation.

(b) General. (1) Offers are solicited only from small
business concerns. Offers received from concerns that are
not small business concerns shall be considered nonrespon-
sive and will be rejected.

(2) Any award resulting from this solicitation will be
made to a small business concern.

(c) Agreement. A small business concern submitting an
offer in its own name agrees to furnish, in performing the
contract, only end items manufactured or produced by small
business concerns in the United States. The term “United
States” includes its territories and possessions, the
Commonwealth of Puerto Rico, the trust territory of the
Pacific Islands, and the District of Columbia. If this pro-
curement is processed under simplified acquisition
procedures and the total amount of this contract does not
exceed $25,000, a small business concern may furnish the
product of any domestic firm. This paragraph does not
apply in connection with construction or service contracts.

(End of clause)
Alternate | (Oct 1995). When the acquisition is for a

product in a class for which the Small Business
Administration has determined that there are no small busi-
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ness manufacturers or processors in the Federal market in
accordance with 19.502-2(c), delete paragraph (c).

52.219-7 Notice of Partial Small Business Set-Aside.
As prescribed in 19.508(d), insert the following clause:

NOTICE OF PARTIAL SMALL BUSINESS SET-ASIDE (JuL 1996)

(a) Definitions. “Small business concern”, asused in this
clause, means a concern, including its affiliates, that isinde-
pendently owned and operated, not dominant in the field of
operation in which it is bidding on Government contracts,
and qualified as a small business under the size standardsin
this solicitation.

(b) General. (1) A portion of this requirement, identified
elsawhere in this solicitation, has been set aside for award to
one or more small business concerns.

(2) Offers on the non-set-aside portion will be evalu-
ated first and award will be made on that portion in
accordance with the provisions of this solicitation.

(3) The set-aside portion will be awarded at the high-
est unit price(s) in the contract(s) for the non-set-aside
portion, adjusted to reflect transportation and other costs
appropriate for the selected contractor(s).

(4) The contractor(s) for the set-aside portion will be
selected from among the small business concerns that sub-
mitted responsive offers on the non-set-aside portion.
Negotiations will be conducted with the concern that sub-
mitted the lowest responsive offer on the non-set-aside
portion. If the negotiations are not successful or if only part
of the set-aside portion is awarded to that concern, negotia-
tions will be conducted with the concern that submitted the
second-lowest responsive offer on the non-set-aside portion.
This process will continue until a contract or contracts are
awarded for the entire set-aside portion.

(5) The Government reserves the right to not consider
token offers or offers designed to secure an unfair advantage
over other offerors eligible for the set-aside portion.

(c) Agreement. For the set-aside portion of the acquisition,
asmall business concern submitting an offer in its own name
agrees to furnish, in performing the contract, only end items
manufactured or produced by small business concernsin the
United States. Theterm “United States” includesitsterritories
and possessions, the Commonwealth of Puerto Rico, the trust
territory of the Pacific Idands, and the District of Columbia.
If this procurement is processed under simplified acquisition
procedures and the total amount of this contract does not
exceed $25,000, a small business concern may furnish the
product of any domestic firm. This paragraph does not apply
in connection with construction or service contracts.

(End of clause)

Alternate | (Oct 1995). When the acquisition isfor aprod-
uct in aclass for which the Small Business Administration has

determined that there are no small business manufacturers or
processors in the Federal market in accordance with 19.502-
2(c), delete paragraph (c).

52.219-8 Utilization of Small Business Concerns.
As prescribed in 19.708(a), insert the following clause:

UTILIZATION OF SMALL BusiNEss CoNcERNS (OcT 2000)

(a) It isthe palicy of the United States that small business
concerns, veteran-owned small business concerns, service-
disabled veteran-owned small business concerns, HUBZone
small business concerns, small disadvantaged business con-
cerns, and women-owned small business concerns shall have
the maximum practicable opportunity to participate in per-
forming contracts let by any Federal agency, including
contracts and subcontracts for subsystems, assemblies, com-
ponents, and related services for major systems. It isfurther
the palicy of the United States that its prime contractors estab-
lish procedures to ensure the timely payment of amounts due
pursuant to the terms of their subcontracts with small business
concerns, veteran-owned small business concerns, service-
disabled veteran-owned small business concerns, HUBZone
small business concerns, small disadvantaged business con-
cerns, and women-owned small business concerns.

(b) The Contractor hereby agreesto carry out this policy in
the awarding of subcontracts to the fullest extent consistent
with efficient contract performance. The Contractor further
agrees to cooperate in any studies or surveys as may be con-
ducted by the United States Small Business Administration or
the awarding agency of the United States as may be necessary
to determine the extent of the Contractor’ s compliance with
this clause.

(c) Definitions. Asused in this contract—

“HUBZone small business concern” means asmall busi-
ness concern that appears on the List of Qualified HUBZone
Small Business Concerns maintained by the Small Business
Administration.

“Service-disabled veteran-owned small business con-
cen’'—

(2) Meansasmall business concern—

(i) Not lessthan 51 percent of which isowned by one
or more service-disabled veterans or, in the case of any pub-
licly owned business, not less than 51 percent of the stock of
which is owned by one or more service-disabled veterans; and

(ii) The management and daily business operations
of which are controlled by one or more service-disabled vet-
erans or, in the case of a veteran with permanent and severe
disability, the spouse or permanent caregiver of such veteran.

(2) Service-disabled veteran means aveteran, as defined
in 38 U.S.C. 101(2), with a disability that is service-con-
nected, as defined in 38 U.S.C. 101(16).

52-99
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“Small business concern” means a small business as
defined pursuant to Section 3 of the Small Business Act and
relevant regulations promulgated pursuant thereto.

“Small disadvantaged business concern” means a small
business concern that represents, as part of its offer that—

(2) It hasreceived certification asasmall disadvantaged
business concern consistent with 13 CFR part 124, Subpart B;

(2) No material change in disadvantaged ownership and
control has occurred sinceits certification;

(3) Where the concern is owned by one or more indi-
viduals, the net worth of each individua upon whom the
certification is based does not exceed $750,000 after taking
into account the applicable exclusions set forth at 13 CFR
124.104(c)(2); and

(4) Itisidentified, on the date of its representation, asa
certified small disadvantaged business in the database main-
tained by the Small Business Administration (PRO-Net).

“Veteran-owned small business concern” means a small
business concern—

(1) Not lessthan 51 percent of which is owned by one
or more veterans (as defined at 38 U.S.C. 101(2)) or, in the
case of any publicly owned business, not less than 51 percent
of the stock of which is owned by one or more veterans; and

(2) The management and daily business operations of
which are controlled by one or more veterans.

“Women-owned small business concern” means a small
business concern—

(1) That is at least 51 percent owned by one or more
women, or, in the case of any publicly owned business, at least
51 percent of the stock of which is owned by one or more
women; and

(2) Whose management and daily business operations
are controlled by one or more women.

(d) Contractors acting in good faith may rely on written
representations by their subcontractors regarding their status
asasmall business concern, aveteran-owned small business
concern, a service-disabled veteran-owned small business
concern, aHUBZone small business concern, asmall disad-
vantaged business concern, or awomen-owned small business
concern.

(End of clause)

52.219-9 Small Business Subcontracting Plan.
As prescribed in 19.708(b), insert the following clause:;

SVALL BUSINESS SUBCONTRACTING PLAN (OcTt 2000)

(a) This clause does not apply to small business concerns.
(b) Definitions. Asused in this clause—
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“Commercial item” means a product or service that satis-
fies the definition of commercial item in section 2.101 of the
Federal Acquisition Regulation.

“Commercia plan” means a subcontracting plan (includ-
ing goals) that covers the offeror’ sfiscal year and that applies
to the entire production of commercia items sold by either the
entire company or a portion thereof (e.g., division, plant, or
product line).

“Individual contract plan” means a subcontracting plan
that covers the entire contract period (including option peri-
ods), applies to a specific contract, and has goals that are
based on the offeror’s planned subcontracting in support of
the specific contract, except that indirect costs incurred for
common or joint purposes may be allocated on a prorated
basisto the contract.

“Magter plan” means a subcontracting plan that contains all
the required elements of an individual contract plan, except
gods, and may be incorporated into individua contract plans,
provided the master plan has been approved.

“Subcontract” means any agreement (other than one
involving an employer-employee relationship) entered into by
aFederal Government prime Contractor or subcontractor call-
ing for supplies or services required for performance of the
contract or subcontract.

(c) The of feror, upon request by the Contracting Officer,
shall submit and negotiate a subcontracting plan, where
applicable, that separately addresses subcontracting with
small business, veteran-owned small business, HUBZone
small business concerns, small disadvantaged business, and
women-owned small business concerns. If the offeror is sub-
mitting an individual contract plan, the plan must separately
address subcontracting with small business, veteran-owned
small business, HUBZone small business, small disadvan-
taged business, and women-owned small business concerns,
with a separate part for the basic contract and separate parts
for each option (if any). The plan shall be included in and
made a part of the resultant contract. The subcontracting plan
shall be negotiated within the time specified by the
Contracting Officer. Failure to submit and negotiate the sub-
contracting plan shall make the offeror indligible for award of
acontract.

(d) The offeror's subcontracting plan shall include the
following:

(1) Goals, expressed in terms of percentages of total
planned subcontracting dollars, for the use of small business,
veteran-owned small business, HUBZone small business,
small disadvantaged business, and women-owned small busi-
ness concerns as subcontractors. Service-disabled
veteran-owned small business concerns meet the definition of
veteran-owned small business concerns, and offerors may
include them within the subcontracting plan goal for veteran-
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owned small business concerns. A separate goal for service-
disabled veteran-owned small business concerns is not
required. The offeror shall include all subcontracts that con-
tribute to contract performance, and may include a
proportionate share of products and services that are normally
allocated as indirect costs.

(2) Astatement of —

(i) Total dollars planned to be subcontracted for an
individual contract plan; or the offeror’ stotal projected sales,
expressed in dollars, and the total value of projected subcon-
tractsto support the sales for acommercia plan;

(i) Total dollars planned to be subcontracted to small
business concerns,

(iii) Total dollars planned to be subcontracted to vet-
eran-owned small business concerns;

(iv) Totd dollars planned to be subcontracted to
HUBZone small business concerns,

(V) Totd dollars planned to be subcontracted to small
disadvantaged business concerns; and

(vi) Totad dollars planned to be subcontracted to
women-owned small business concerns.

(3) A description of the principa types of suppliesand
services to be subcontracted, and an identification of the types
planned for subcontracting to—

(i) Small business concerns,

(i) Veteran-owned small business concerns;

(iii) HUBZone smdll business concerns;

(iv) Small disadvantaged business concerns; and

(V) Women-owned small business concerns.

(4) Adescription of the method used to develop the sub-
contracting goals in paragraph (d)(1) of this clause.

(5) A description of the method used to identify poten-
tial sources for solicitation purposes (e.g., existing company
source lists, the Procurement Marketing and Access Network
(PRO-Nget) of the Small Business Administration (SBA), vet-
erans service organizations, the National Minority Purchasing
Council Vendor Information Service, the Research and
Information Division of the Minority Business Devel opment
Agency in the Department of Commerce, or small, HUBZone,
small disadvantaged, and women-owned small business trade
associations). A firm may rely on the information contained
in PRO-Net as an accurate representation of a concern’s size
and ownership characterigtics for the purposes of maintaining
asmal, veteran-owned small, HUBZone small, small disad-
vantaged, and women-owned small business source list. Use
of PRO-Net asits source list does not relieve afirm of its
responsibilities (e.g., outreach, assistance, counsdling, or pub-
licizing subcontracting opportunities) in this clause.

(6) Astatement as to whether or not the offeror included
indirect costs in establishing subcontracting goals, and a
description of the method used to determine the proportionate
share of indirect costs to be incurred with—

(i) Smdl business concerns;

(i) Veteran-owned small business concerns,

(iii) HUBZone small business concerns;

(iv) Small disadvantaged business concerns; and

(v) Women-owned small business concerns.

(7) The name of theindividual employed by the offeror
who will administer the offeror's subcontracting program, and
adescription of the duties of the individual.

(8) A description of the efforts the offeror will make to
assure that small business, veteran-owned small business,
HUBZone small business, small disadvantaged business, and
women-owned small business concerns have an equitable
opportunity to compete for subcontracts.

(9) Assurances that the offeror will include the clause of
this contract entitled “ Utilization of Small Business Concerns’
in al subcontracts that offer further subcontracting opportuni-
ties, and that the offeror will require all subcontractors (except
small business concerns) that receive subcontracts in excess of
$500,000 ($1,000,000 for construction of any public facility)
to adopt a subcontracting plan that complies with the require-
ments of this clause.

(10) Assurances that the offeror will—

(i) Cooperate in any studies or surveys as may be
required;

(ii) Submit periodic reports so that the Government
can determine the extent of compliance by the offeror with
the subcontracting plan;

(iii) Submit Standard Form (SF) 294,
Subcontracting Report for Individual Contracts, and/or SF
295, Summary Subcontract Report, in accordance with
paragraph (j) of this clause. The reports shall provide infor-
mation on subcontract awards to small business concerns,
veteran-owned small business concerns, service-disabled
veteran-owned small business concerns, small disadvan-
taged business concerns, women-owned small business
concerns, and Historically Black Colleges and Universities
and Minority Ingtitutions. Reporting shall be in accordance
with the instructions on the forms or as provided in agency
regulations.

(iv) Ensure that its subcontractors agree to submit
SF 294 and SF 295.

(11) A description of the types of records that will be
maintained concerning procedures that have been adopted
to comply with the requirements and goals in the plan,
including establishing source lists; and a description of the
offeror's efforts to locate small business, veteran-owned
small business, HUBZone small business, small disadvan-
taged business, and women-owned small business concerns
and award subcontracts to them. The records shall include
at least the following (on a plant-wide or company-wide
basis, unless otherwise indicated):

(i) Sourcelists (e.g., PRO-Net), guides, and other
data that identify small business, veteran-owned small I
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business, HUBZone small business, small disadvantaged
business, and women-owned small business concerns.

(it) Organizations contacted in an attempt to locate
sources that are small business, veteran-owned small busi-
ness, HUBZone small business, small disadvantaged
business, or women-owned small business concerns.

(iii) Records on each subcontract solicitation
resulting in an award of more than $100,000, indicating—

(A) Whether small business concerns were
solicited and, if not, why not;

(B) Whether veteran-owned small business con-
cerns were solicited and, if not, why not;

(C) Whether HUBZone small business concerns
were solicited and, if not, why not;

(D) Whether small disadvantaged business corn-
cerns were solicited and, if not, why not;

(E) Whether women-owned small business con-
cerns were solicited and, if not, why not; and

(F) If applicable, the reason award was not
made to a small business concern.

(iv) Records of any outreach efforts to contact—

(A) Trade associations,

(B) Business devel opment organizations;

(C) Conferences and trade fairs to locate small,
HUBZone small, small disadvantaged, and women-owned
small business sources; and

(D) Veterans service organizations.

(v) Records of internal guidance and encourage-
ment provided to buyers through—

(A) Workshops, seminars, training, etc.; and
(B) Monitoring performance to evaluate com-
pliance with the program’ s requirements.

(vi) On a contract-by-contract basis, records to
support award data submitted by the offeror to the
Government, including the name, address, and business size
of each subcontractor. Contractors having commercial
plans need not comply with this requirement.

(e) In order to effectively implement this plan to the
extent consistent with efficient contract performance, the
Contractor shall perform the following functions:

(1) Assist small business, veteran-owned small busi-
ness, HUBZone small business, small disadvantaged
business, and women-owned small business concerns by
arranging solicitations, time for the preparation of bids,
guantities, specifications, and delivery schedules so as to
facilitate the participation by such concerns. Where the
Contractor'slists of potential small business, veteran-owned
small business, HUBZone small business, small disadvan-
taged business, and women-owned small business
subcontractors are excessively long, reasonable effort shall
be made to give all such small business concerns an oppor-
tunity to compete over a period of time.
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(2) Provide adequate and timely consideration of the
potentialities of small business, veteran-owned small busi-
ness, HUBZone small business, small disadvantaged
business, and women-owned small business concernsin all
"make-or-buy" decisions.

(3) Counsel and discuss subcontracting opportunities
with representatives of small business, veteran-owned small
business, HUBZone small business, small disadvantaged
business, and women-owned small business firms.

(4) Provide notice to subcontractors concerning
penalties and remedies for misrepresentations of business
status as small, veteran-owned small business, HUBZone
small, small disadvantaged, or women-owned small busi-
ness for the purpose of obtaining a subcontract that isto be
included as part or al of agoal contained in the Contractor's
subcontracting plan.

(f) A master plan on a plant or division-wide basis that
contains all the elements required by paragraph (d) of this
clause, except goals, may be incorporated by reference as a
part of the subcontracting plan required of the offeror by
this clause; provided—

(1) The master plan has been approved;

(2) The offeror ensures that the master plan is updated
as necessary and provides copies of the approved master
plan, including evidence of its approval, to the Contracting
Officer; and

(3) Goals and any deviations from the master plan
deemed necessary by the Contracting Officer to satisfy the
requirements of this contract are set forth in the individual
subcontracting plan.

(g) A commercia plan is the preferred type of subcon-
tracting plan for contractors furnishing commercial items.
The commercia plan shall relate to the offeror’s planned
subcontracting generally, for both commercial and
Government business, rather than solely to the Government
contract. Commercial plans are also preferred for subcon-
tractors that provide commercia items under a prime
contract, whether or not the prime contractor is supplying a
commercial item.

(h) Prior compliance of the offeror with other such sub-
contracting plans under previous contracts will be
considered by the Contracting Officer in determining the
responsibility of the offeror for award of the contract.

(i) Thefailure of the Contractor or subcontractor to com-
ply in good faith with—

(1) The clause of this contract entitled “ Utilization Of
Small Business Concerns;” or

(2) An approved plan required by this clause, shall be
amaterial breach of the contract.

() The Contractor shall submit the following reports:

(1) Sandard Form 294, SQubcontracting Report for
Individual Contracts. This report shall be submitted to the
Contracting Officer semiannually and at contract completion.
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The report covers subcontract award data related to this con-
tract. Thisreport isnot required for commercial plans.

(2) Standard Form 295, Summary Subcontract
Report. This report encompasses all of the contracts with
the awarding agency. It must be submitted semi-annually
for contracts with the Department of Defense and annually
for contracts with civilian agencies. If the reporting activ-
ity is covered by a commercial plan, the reporting activity
must report annually all subcontract awards under that plan.
All reports submitted at the close of each fiscal year (both
individual and commercia plans) shall include a breakout,
in the Contractor’s format, of subcontract awards, in whole
dollars, to small disadvantaged business concerns by North
American Industry Classification System (NAICS) Industry
Subsector. For acommercial plan, the Contractor may obtain
from each of its subcontractors a predominant NAICS
Industry Subsector and report al awards to that subcontractor
under its predominant NAICS Industry Subsector.

(End of clause)

Alternate | (Oct 2000). When contracting by sealed bid-
ding rather than by negotiation, substitute the following
paragraph (c) for paragraph (c) of the basic clause:

(c) The apparent low bidder, upon request by the
Contracting Officer, shall submit a subcontracting plan,
where applicable, that separately addresses subcontracting
with small business, veteran-owned small business,
HUBZone small business, small disadvantaged business,
and women-owned small business concerns. If the bidder is
submitting an individual contract plan, the plan must sepa-
rately address subcontracting with small business,
veteran-owned small business, HUBZone small business,
small disadvantaged business, and women-owned small
business concerns, with a separate part for the basic contract
and separate parts for each option (if any). The plan shal
beincluded in and made a part of the resultant contract. The
subcontracting plan shall be submitted within the time spec-
ified by the Contracting Officer. Failure to submit the
subcontracting plan shall make the bidder ineligible for the
award of a contract.

Alternate Il (Oct 2000). As prescribed in 19.708(b)(1),
substitute the following paragraph (c) for paragraph (c) of
the basic clause:

(c) Proposals submitted in response to this solicita-
tion shall include a subcontracting plan that separately
addresses subcontracting with small business, veteran-
owned small business, HUBZone small business, small
disadvantaged business, and women-owned small business
concerns. If the offeror is submitting an individual contract
plan, the plan must separately address subcontracting with
small business, veteran-owned small business, HUBZone
small business, small disadvantaged business, and women-
owned small business concerns, with a separate part for the

basic contract and separate parts for each option (if any).
The plan shall be included in and made a part of the resul-
tant contract. The subcontracting plan shall be negotiated
within the time specified by the Contracting Officer.
Failure to submit and negotiate a subcontracting plan shall
make the offeror ineligible for award of a contract.

52.219-10 I ncentive Subcontracting Program.
As prescribed in 19.708(c)(1), insert the following
clause:

INCENTIVE SUBCONTRACTING PROGRAM (OcT 2000)

(a) Of the total dollars it plans to spend under subcon-
tracts, the Contractor has committed itself in its
subcontracting plan to try to award certain percentages to
small business, veteran-owned small business (including
service-disabled veteran-owned small business), HUBZone
small business, small disadvantaged business, and women-
owned small business concerns, respectively.

(b) If the Contractor exceeds its subcontracting goals
for small business, veteran-owned small business (includ-
ing service-disabled veteran-owned small business),
HUBZone small business, and women-owned small busi-
ness concerns in performing this contract, it will receive

[Contracting Officer to insert the appropriate
number between 0 and 10] percent of the dollarsin excess
of each goal in the plan, unless the Contracting Officer
determines that the excess was not due to the Contractor’s
efforts (e.g., a subcontractor cost overrun caused the actual
subcontract amount to exceed that estimated in the sub-
contracting plan, or the award of subcontracts that had
been planned but had not been disclosed in the subcon-
tracting plan during contract negotiations). Determinations
made under this paragraph are unilateral decisions made
solely at the discretion of the Government.

(c) If thisis a cost-plus-fixed-fee contract, the sum of the
fixed fee and the incentive fee earned under this contract
may not exceed the limitations in 15.404-4 of the Federal
Acquisition Regulation.

(End of clause)

52.219-11 Special 8(a) Contract Conditions.
Asprescribed in 19.811-3(a), insert the following clause:

SPeciAL 8(A) CoNTRACT ConDITIONS (FEB 1990)

The Small Business Administration (SBA) agrees to the
following:

(a) To furnish the supplies or services set forth in this
contract according to the specifications and the terms and
conditions hereof by subcontracting with an eligible con-
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cern pursuant to the provisions of section 8(a) of the Small
Business Act, as amended (15 U.S.C. 637(a)).

(b) That in the event SBA does not award a subcontract
for al or apart of the work hereunder, this contract may be
terminated either in whole or in part without cost to either
party.

(c) Except for novation agreements and advance pay-
ments, delegate to the [insert name of

contracting agency] the responsibility for administering the
subcontract to be awarded hereunder with compl ete author-
ity to take any action on behalf of the Government under the
terms and conditions of the subcontract; provided, however,
that the [insert name of contracting agency]
shall give advance notice to the SBAbefore it issues afinal
notice terminating the right of a subcontractor to proceed
with further performance, either in whole or in part, under

[The next pageis 52-103.]

52-102.2 (FAC 97-20)
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the subcontract for default or for the convenience of the
Government.

(d) That payments to be made under any subcontract
awarded under this contract will be made directly to the sub-
contractor by the [insert name of contracting
agencyl.

(e) That the subcontractor awarded a subcontract hereun-
der shall have the right of appeal from decisions of the
Contracting Officer cognizable under the “Disputes’ clause
of said subcontract.

(f) To notify the [insert name of contracting
agency] Contracting Officer immediately upon notification
by the subcontractor that the owner or owners upon whom
8(a) digibility was based plan to relinquish ownership or
control of the concern.

(End of clause)

52.219-12 Special 8(a) Subcontract Conditions.
Asprescribed in 19.811-3(b), insert the following clause:

SpeciAL 8(A) SUBCONTRACT CoNDITIONS (FEB 1990)

(& The Small Business Administration (SBA) has
entered into Contract No. [insert number of con -
tract] with the [insert name of contracting
agency] to furnish the supplies or services as described
therein. A copy of the contract is attached hereto and made
apart hereof.

(b) The [insert name of subcontractor],
hereafter referred to as the subcontractor, agrees and
acknowledges as follows:

(1) That it will, for and on behaf of the SBA, fulfill
and perform all of the requirements of Contract No.

[insert number of contract] for the consideration stated
therein and that it has read and is familiar with each and
every part of the contract.

(2) That the SBA has delegated responsibility, except
for novation agreements and advance payments, for the
administration of this subcontract to the [insert
name of contracting agency] with complete authority to
take any action on behalf of the Government under the
terms and conditions of this subcontract.

(3) That it will not subcontract the performance of any
of the requirements of this subcontract to any lower tier sub-
contractor without the prior written approval of the SBA
and the designated Contracting Officer of the
[insert name of contracting agency].

(4) That it will notify the [insert name of
contracting agency] Contracting Officer in writing immedi-
ately upon entering an agreement (either oral or written) to
transfer al or part of its stock or other ownership interest to
any other party.

(c) Payments, including any progress payments under
this subcontract, will be made directly to the subcontractor
by the [insert name of contracting agency].

(End of clause)

52.219-13 [Reserved]

52.219-14 Limitationson Subcontracting.
As prescribed in 19.508(€) or 19.811-3(e), insert the fol-
lowing clause:

LIMITATIONS ON SUBCONTRACTING (DEC 1996)

(a) This clause does not apply to the unrestricted portion
of apartial set-aside.

(b) By submission of an offer and execution of a con-
tract, the Offeror/Contractor agrees that in performance of
the contract in the case of a contract for—

(1) Services (except construction). At least 50 percent
of the cost of contract performance incurred for personnel
shall be expended for employees of the concern.

(2) Supplies (other than procurement from a nonman -
ufacturer of such supplies). The concern shall perform
work for at least 50 percent of the cost of manufacturing the
supplies, not including the cost of materials.

(3) General construction. The concern will perform
at least 15 percent of the cost of the contract, not including
the cost of materials, with its own employees.

(4) Congtruction by special trade contractors. The
concern will perform at least 25 percent of the cost of the
contract, not including the cost of materias, with its own
employees.

(End of clause)

52.219-15 [Reserved]

52.219-16 Liquidated Damages—Subcontracting Plan.
As prescribed in 19.708(b)(2), insert the following
clause:

L1QUIDATED DAMAGES—SUBCONTRACTING PLAN (JAN 1999)

(a) “Failure to make a good faith effort to comply with
the subcontracting plan”, as used in this clause, means a
willful or intentional failure to perform in accordance with
the requirements of the subcontracting plan approved under
the clause in this contract entitled “Small Business
Subcontracting Plan,” or willful or intentional action to
frustrate the plan.

(b) Performance shall be measured by applying the per-
centage goals to the total actual subcontracting dollars or, if
acommercia planisinvolved, to the pro rata share of actual
subcontracting dollars attributable to Government contracts
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covered by the commercial plan. If, at contract completion
or, in the case of a commercia plan, at the close of the fis-
cal year for which the plan is applicable, the Contractor has
failed to meet its subcontracting goals and the Contracting
Officer decides in accordance with paragraph (c) of this
clause that the Contractor failed to make a good faith effort
to comply with its subcontracting plan, established in accor-
dance with the clause in this contract entitled “Small
Business Subcontracting Plan,” the Contractor shall pay the
Government liquidated damages in an amount stated. The
amount of probable damages attributabl e to the Contractor’s
failure to comply shall be an amount equal to the actual dol-
lar amount by which the Contractor failed to achieve each
subcontract goal.

(c) Before the Contracting Officer makes afinal deci-
sion that the Contractor has failed to make such good faith
effort, the Contracting Officer shall give the Contractor
written notice specifying the failure and permitting the
Contractor to demonstrate what good faith efforts have
been made and to discuss the matter. Failure to respond
to the notice may be taken as an admission that no valid
explanation exists. If, after consideration of all the perti-
nent data, the Contracting Officer finds that the
Contractor failed to make a good faith effort to comply
with the subcontracting plan, the Contracting Officer
shall issue afinal decision to that effect and require that
the Contractor pay the Government liquidated damages as
provided in paragraph (b) of this clause.

(d) With respect to commercial plans, the Contracting
Officer who approved the plan will perform the functions
of the Contracting Officer under this clause on behalf of
all agencies with contracts covered by the commercial
plan.

(e) The Contractor shall have the right of appeal, under
the clause in this contract entitled, Disputes, from any
final decision of the Contracting Officer.

(f) Liquidated damages shall be in addition to any
other remedies that the Government may have.

(End of clause)

52.219-17 Section 8(a) Award.
As prescribed in 19.811-3(c), insert the following
clause:

SecTION 8(A) AWARD (DEC 1996)

(8 By execution of a contract, the Small Business
Administration (SBA) agrees to the following:

(1) To furnish the supplies or services set forth in
the contract according to the specifications and the terms
and conditions by subcontracting with the Offeror who
has been determined an eligible concern pursuant to the
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provisions of section 8(a) of the Small Business Act, as
amended (15 U.S.C. 637(a)).

(2) Except for novation agreements and advance
payments, delegates to the [insert name of con -
tracting activity] the responsibility for administering the
contract with complete authority to take any action on
behalf of the Government under the terms and conditions
of the contract; provided, however that the contracting
agency shall give advance notice to the SBA before it
issues a final notice terminating the right of the subcon-
tractor to proceed with further performance, either in
whole or in part, under the contract.

(3) That payments to be made under the contract
will be made directly to the subcontractor by the con-
tracting activity.

(4) To notify the [insert name of con
tracting agency] Contracting Officer immediately upon
notification by the subcontractor that the owner or owners
upon whom 8(a) eligibility was based plan to relinquish
ownership or control of the concern.

(5) That the subcontractor awarded a subcontract
hereunder shall have the right of appeal from decisions of
the cognizant Contracting Officer under the “Disputes’
clause of the subcontract.

(b) The offeror/subcontractor agrees and acknowledges
that it will, for and on behalf of the SBA, fulfill and per-
form all of the requirements of the contract.

(c) The offeror/subcontractor agrees that it will not
subcontract the performance of any of the requirements of
this subcontract to any lower tier subcontractor without
the prior written approval of the SBA and the cognizant
Contracting Officer of the [insert name
of contracting agency].

(End of clause)

52.219-18 Notification of Competition Limited to
Eligible 8(a) Concerns.
As prescribed in 19.811-3(d), insert the following
clause:

NOTIFICATION OF COMPETITION LIMITED TO ELIGIBLE 8(A)
CoNCERNS (JuNE 1999)

(a) Offers are solicited only from small business con-
cerns expressly certified by the Small Business
Administration (SBA) for participation in the SBA's 8(a)
Program and which meet the following criteria at the time
of submission of offer—

(1) The Offeror isin conformance with the 8(a) sup-
port limitation set forth in its approved business plan; and



FAC 97-19 OCTOBER 1, 2000

PART 52—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

52.219-21

(2) The Offeror is in conformance with the Business
Activity Targets set forth in its approved business plan or
any remedial action directed by the SBA.

(b) By submission of its offer, the Offeror represents that
it meets all of the criteria set forth in paragraph (@) of this
clause.

(c) Any award resulting from this solicitation will be
made to the Small Business Administration, which will sub-
contract performance to the successful 8(a) offeror selected
through the evaluation criteria set forth in this solicitation.

(d)(1) Agreement. A small business concern submitting
an offer inits own name agreesto furnish, in performing the
contract, only end items manufactured or produced by small
business concerns in the United States. The term “United
States” includes its territories and possessions, the
Commonwealth of Puerto Rico, the trust territory of the
Pacific Islands, and the District of Columbia. If this pro-
curement is processed under simplified acquisition
procedures and the total amount of this contract does not
exceed $25,000, a small business concern may furnish the
product of any domestic firm. This subparagraph does not
apply in connection with construction or service contracts.

(2) The [insert name of SBA's con -
tractor] will notify the [insert name of
contracting agency] Contracting Officer in writing immedi-
ately upon entering an agreement (either oral or written) to
transfer al or part of its stock or other ownership interest to
any other party.

(End of clause)

Alternate | (Nov 1989). If the competition is to be lim-
ited to 8(a) concerns within one or more specific SBA
regions or districts, add the following subparagraph (a)(4) to
paragraph (a) of the clause:

(4) The offeror's approved business plan is on thefile
and serviced by [Contracting Officer completes
by inserting the appropriate SBA District and/or Regional
Office(s) as identified by the SBA].

Alternate Il (Dec 1996). When the acquisition is for a
product in a class for which the Small Business
Administration has determined that there are no small busi-
ness manufacturers or processors in the Federal market in
accordance with 19.502-2(c), delete subparagraph (d)(1).

52.219-19 Small Business Concern Representation for
the Small Business Competitiveness Demonstration
Program.

As prescribed in 19.1007(a), insert the following provi-
sion:

SMALL BusiNESs CONCERN REPRESENTATION FOR THE
SvALL BusiNEss COMPETITIVENESS DEMONSTRATION
ProGrAM (OcT 2000)

(a) Definition. “Emerging small business’ as used in this
solicitation, means a small business concern whose sizeisno
greater than 50 percent of the numerical size standard applic-
able to the North American Industry Classification System
(NAICS) code assigned to a contracting opportunity.

(b) [Complete only if the Offeror has represented itself
under the provision at 52.219-1 as a small business concern
under the size standards of this solicitation.] The Offeror O
is, 0 isnot an emerging small business.

(c) [ Complete only if the Offeror is a small business or
an emerging small business, indicating its size range.]
Offeror's number of employees for the past 12 months
[check this column if size standard stated in solicitation is
expressed in terms of number of employees] or Offeror's
average annual gross revenue for the last 3 fiscal years
[check this column if size standard stated in solicitation is
expressed in terms of annual receipts]. [Check one of the
following.]

No. oF EMPLOYEES AvG. ANNUAL GROSS REVENUES

_____50o0rfewer %1 million or less
51 -100 __ $1,000,001 - $2 million
_101-250 ___$2,000,001 - $3.5 million
_ 251-500 __ $3,500,001 - $5 million
__ 501-750 ____$5,000,001 - $10 million
_ 751-1,000 ____ $10,000,001 - $17 million
___ Over 1,000 __ Over $17 million

(End of provision)

52.219-20 Notice of Emerging Small Business Set-
Aside.
As prescribed in 19.1007(b), insert the following provi-
sion:

NOTICE OF EMERGING SMALL BUSINESS SET-ASIDE
(JaN 1991)

Offers or quotations under this acquisition are solicited
from emerging small business concerns only. Offers that
are not from an emerging small business shall not be con-
sidered and shall be rejected.

(End of provision)

52.219-21 Small Business Size Representation for
Targeted Industry Categories under the Small
Business Competitiveness Demonstration Program.
As prescribed in 19.1007(c), insert the following provi-

sion:
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SMALL BUSINESS SizE REPRESENTATION FOR TARGETED
INDUSTRY CATEGORIES UNDER THE SMALL BUSINESS
COMPETITIVENESS DEMONSTRATION PROGRAM (MAY 1999)

[Complete only if the Offeror has represented itself under
the provision at 52.219-1 as a small business concern under
the size standards of this solicitation.]

Offeror's number of employees for the past 12 months
[check this column if size standard stated in solicitation is
expressed in terms of number of employees] or Offeror's
average annual gross revenue for the last 3 fiscal years
[check this column if size standard stated in solicitation is
expressed in terms of annual receipts]. [Check one of the
following.]

No. oF EMPLOYEES AvG. ANNUAL GROSS REVENUES

____ BOorfewer _ $1millionorless

_ 51-100 ___$1,000,001 - $2 million
_101-250 ____ $2,000,001 - $3.5 million
__251-500 _ $3,500,001 - $5 million
___ 501-750 ____ $5,000,001 - $10 million
_751-1,000 __ $10,000,001 - $17 million
___ Over 1,000 __ Over $17 million

(End of provision)

52.219-22 Small Disadvantaged Business Status.
As prescribed in 19.307(b), insert the following provi-
sion:

SMALL DisaDVANTAGED BusiNESs StaTus (OcT 1999)

(a) General. Thisprovision isused to assess an offeror’s
small disadvantaged business status for the purpose of
obtaining a benefit on this solicitation. Status as a small
business and status as a small disadvantaged business for
general statistical purposes is covered by the provision at
FAR 52.219-1, Small Business Program Representation.

(b) Representations. (1) General. The offeror repre-
sents, as part of its offer, that it is asmall business under the
size standard applicable to this acquisition; and either—

O (i) It has received certification by the Small
Business Administration as a small disadvantaged business
concern consistent with 13 CFR 124, Subpart B; and

(A) No material change in disadvantaged
ownership and control has occurred since its certification;

(B) Where the concern is owned by one or
more disadvantaged individuals, the net worth of each indi-
vidual upon whom the certification is based does not exceed
$750,000 after taking into account the applicable exclusions
set forth at 13 CFR 124.104(c)(2); and
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(C) Itisidentified, on the date of its represen-
tation, as a certified small disadvantaged business concernin
the database maintained by the Small BusinessAdministration
(PRO-Nget); or

O (ii) It has submitted a completed application to the
Small Business Administration or a Private Certifier to be
certified as a small disadvantaged business concern in
accordance with 13 CFR 124, Subpart B, and a decision on
that application is pending, and that no material change in
disadvantaged ownership and control has occurred since its
application was submitted.

(2) O For Joint Ventures. The offeror represents, as
part of its offer, that it is ajoint venture that complies with
the requirements at 13 CFR 124.1002(f) and that the repre-
sentation in paragraph (b)(1) of this provision is accurate for
the small disadvantaged business concern that is participat-
ing in the joint venture. [The offeror shall enter the name of
the small disadvantaged business concern that is partici -
pating in the joint venture: ]

(c) Penalties and Remedies. Anyone who misrepresents
any aspects of the disadvantaged status of a concern for the
purposes of securing a contract or subcontract shall—

(1) Be punished by imposition of a fine, imprison-
ment, or both;

(2) Be subject to administrative remedies, including
suspension and debarment; and

(3) Be ineligible for participation in programs con-
ducted under the authority of the Small Business Act.

(End of provision)

Alternate | (Oct 1998). As prescribed in 19.307(b), add
the following paragraph (b)(3) to the basic provision:

(3) Address. The offeror represents that its address O
is, 0 isnotin aregion for which asmall disadvantaged busi-
ness procurement mechanism is authorized and its address has
not changed since its certification as a small disadvantaged
business concern or submission of its application for certifica
tion. Thelist of authorized small disadvantaged business
procurement mechanisms and regions is posted at
http://www.arnet.gov/References/sdbadjustments.htm. The
offeror shall usethelist in effect on the date of this solicitation.
“Address,” as used in this provision, means the address of the
offeror aslisted on the Small BusinessAdministration’s regis-
ter of small disadvantaged business concerns or the address on
the completed application that the concern has submitted to
the Small Business Administration or a Private Certifier in
accordance with 13 CFR part 124, subpart B. For joint ven-
tures, “address’ refers to the address of the small
disadvantaged business concern that is participating in the
joint venture.
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52.219-23 Notice of Price Evaluation Adjustment for
Small Disadvantaged Business Concerns.
As prescribed in 19.1104, insert the following clause:

NoOTICE OF PRICE EVALUATION ADJUSTMENT FOR SMALL
| DisADVANTAGED BusINESs CONCERNS (MAY 2001)

(a) Definitions. As used in this clause—

“Small disadvantaged business concern” means an
offeror that represents, as part of its offer, that it is a small
business under the size standard applicable to this acquisi-
tion; and either—

(2) It has received certification by the Small Business
Administration as a small disadvantaged business concern
consistent with 13 CFR part 124, subpart B; and

(i) No material change in disadvantaged ownership
and control has occurred since its certification;

(if) Where the concern is owned by one or more
disadvantaged individuals, the net worth of each individual
upon whom the certification is based does not exceed
$750,000 after taking into account the applicable exclusions
set forth at 13 CFR 124.104(c)(2); and

(iii) It is identified, on the date of its representa-
tion, as a certified small disadvantaged business concern in
the database maintained by the Small Business
Administration (PRO-Net).

(2) It has submitted a completed application to the
Small Business Administration or a Private Certifier to be
certified as a small disadvantaged business concern in
accordance with 13 CFR part 124, subpart B, and adecision
on that application is pending, and that no material change
in disadvantaged ownership and control has occurred since
its application was submitted. In this case, in order to
receive the benefit of a price evaluation adjustment, an
offeror must receive certification as a small disadvantaged
business concern by the Small Business Administration
prior to contract award; or

(3) Is a joint venture as defined in 13 CFR
124.1002(f).

“Historically black college or university” means an insti-
tution determined by the Secretary of Education to meet the
requirements of 34 CFR 608.2. For the Department of
Defense (DoD), the National Aeronautics and Space
Administration (NASA), and the Coast Guard, the term also
includes any nonprofit research institution that was an inte-
gral part of such a college or university before November
14, 1986.

“Minority institution” means an ingtitution of higher
education meeting the requirements of Section 1046(3) of
the Higher Education Act of 1965 (20 U.S.C. 1067k, includ-
ing a Hispanic-serving institution of higher education, as
defined in Section 316(b)(1) of the Act (20 U.S.C. 11014)).

“United States” means the United States, its territories
and possessions, the Commonwealth of Puerto Rico, the
U.S. Trust Territory of the Pacific Islands, and the District
of Columbia.

(b) Evaluation adjustment. (1) The Contracting Officer

will evaluate offers by adding a factor of [Contracting
Officer insert the percentage] percent to the price of all
offers, except—

(i) Offersfrom small disadvantaged business con-
cerns that have not waived the adjustment;

(if) An otherwise successful offer of eligible prod-
ucts under the Trade Agreements Act when the dollar
threshold for application of the Act is equaled or exceeded
(see section 25.402 of the Federal Acquisition Regulation
(FAR));

(iii) An otherwise successful offer where applica-
tion of the factor would be inconsistent with a
Memorandum of Understanding or other international
agreement with a foreign government;

(iv) For DoD, NASA, and Coast Guard acquisi-
tions, an otherwise successful offer from ahistorically black
college or university or minority institution; and

(v) For DoD acquisitions, an otherwise successful
offer of qualifying country end products (see sections
225.000-70 and 252.225-7001 of the Defense FAR
Supplement).

(2) The Contracting Officer will apply the factor to a
line item or a group of line items on which award may be
made. The Contracting Officer will apply other evaluation
factors described in the solicitation before application of the
factor. The factor may not be applied if using the adjust-
ment would cause the contract award to be made at a price
that exceeds the fair market price by more than the factor in
paragraph (b)(1) of this clause.

(c) Waiver of evaluation adjustment. A small disadvan-
taged business concern may elect to waive the adjustment,
in which case the factor will be added to its offer for evalu-
ation purposes. The agreements in paragraph (d) of this
clause do not apply to offers that waive the adjustment.

Offeror elects to waive the adjustment.

(d) Agreements. (1) A small disadvantaged business con-
cern, that did not waive the adjustment, agrees that in
performance of the contract, in the case of a contract for—

(i) Services, except construction, at least 50 per-
cent of the cost of personnel for contract performance will
be spent for employees of the concern;

(if) Supplies (other than procurement from a non-
manufacturer of such supplies), at least 50 percent of the
cost of manufacturing, excluding the cost of materials, will
be performed by the concern;

(iii) General construction, at least 15 percent of
the cost of the contract, excluding the cost of materials, will
be performed by employees of the concern; or

52-104.3



FAC 97-19 OCTOBER 1, 2000

52.219-24

FEDERALACQUISITION REGULATION

(iv) Construction by special trade contractors, at
least 25 percent of the cost of the contract, excluding the
cost of materials, will be performed by employees of the
concern.

(2) A small disadvantaged business concern submit-
ting an offer in its own name agreesto furnish in performing
this contract only end items manufactured or produced by
small disadvantaged business concernsin the United States.
This paragraph does not apply in connection with construc-
tion or service contracts.

(End of clause)

Alternate | (Oct 1998). As prescribed in 19.1104, sub-
stitute the following paragraph (d)(2) for paragraph (d)(2)
of the basic clause:

(2) A small disadvantaged business concern submit-
ting an offer in its own name agreesto furnish in performing
this contract only end items manufactured or produced by
small business concerns in the United States. This para
graph does not apply in connection with construction or
service contracts.

Alternate Il (Oct 1998) As prescribed in 19.1104, sub-
stitute the following paragraph (b)(1)(i) for paragraph
(b)(2)(i) of the basic clause:

(i) Offers from small disadvantaged business con-
cerns, that have not waived the adjustment, whose address
isin aregion for which an evaluation adjustment is autho-
rized;

52.219-24 Small Disadvantaged Business Participation
Program—Tar gets.
As prescribed in 19.1204(a), insert a provision substan-
tially the same as the following:

SMALL DISADVANTAGED BUSINESS PARTICIRATION
ProGRAM—TARGETS (OcT 2000)

(a) This solicitation contains a source selection factor or
subfactor related to the participation of small disadvantaged
business (SDB) concerns in the contract. Credit under that
evaluation factor or subfactor is not available to an SDB
concern that qualifies for a price evaluation adjustment
under the clause at FAR 52.219-23, Notice of Price
Evaluation Adjustment for Small Disadvantaged Business
Concerns, unless the SDB concern specifically waives the
price evaluation adjustment.

(b) In order to receive credit under the source selection
factor or subfactor, the offeror must provide, with its offer,
targets, expressed as dollars and percentages of total con-
tract value, for SDB participation in any of the North
American Industry Classification System (NAICS) Industry
Subsectors as determined by the Department of Commerce.
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The targets may provide for participation by a prime con-
tractor, joint venture partner, teaming arrangement member,
or subcontractor; however, the targets for subcontractors
must be listed separately.

(End of provision)

52.219-25 Small Disadvantaged Business Participation
Program-Disadvantaged Status and Reporting.
As prescribed in 19.1204(b), insert the following clause:

SMALL DisaADVANTAGED BUSINESS PaRTICIPATION PROGRAM—
DISADVANTAGED STATUSAND REPORTING (OcT 1999)

(a) Disadvantaged status for joint venture partners, team
members, and subcontractors. This clause addresses disad-
vantaged status for joint venture partners, teaming
arrangement members, and subcontractors and is applicable
if this contract contains small disadvantaged business (SDB)
participation targets. The Contractor shall obtain representa-
tions of small disadvantaged status from joint venture
partners, teaming arrangement members, and subcontractors
through use of a provision substantially the same as para-
graph (b)(1)(i) of the provision at FAR 52.219-22, Small
Disadvantaged Business Status. The Contractor shall con-
firm that a joint venture partner, team member, or
subcontractor representing itself as a small disadvantaged
business concern, isidentified as a certified small disadvan-
taged business in the database maintained by the Small
Business Administration (PRO-Net) or by contacting the
SBA's Office of Small Disadvantaged Business Certification
and Eligibility.

(b) Reporting requirement. If this contract contains SDB
participation targets, the Contractor shall report on the par-
ticipation of SDB concerns at contract completion, or as
otherwise provided in this contract. Reporting may be on
Optional Form 312, Small Disadvantaged Business
Participation Report, or in the Contractor’s own format pro-
viding the same information. This report is required for
each contract containing SDB participation targets. If this
contract contains an individual Small, Small Disadvantaged
and Women-Owned Small Business Subcontracting Plan,
reports may be submitted with the final Subcontracting
Report for Individual Contracts (Standard Form 294) at the
completion of the contract.

(End of clause)

52.219-26 Small Disadvantaged Business Participation
Program—I ncentive Subcontracting.
As prescribed in 19.1204(c), insert a clause substantially
the same as the following:
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SMALL DISADVANTAGED BUSINESS PARTICIRATION
PROGRAM—INCENTIVE SUBCONTRACTING (OcT 2000)

(a) Of the total dollars it plans to spend under subcon-
tracts, the Contractor has committed itself in its offer to try
to award a certain amount to small disadvantaged business
concerns in the North American Industry Classification
System (NAICS) Industry Subsectors as determined by the
Department of Commerce.

(b) If the Contractor exceeds its total monetary target for
subcontracting to small disadvantaged business concerns in
the authorized, NAICS Industry Subsectors, it will receive

[ Contracting Officer to insert the appro -
priate number between 0 and 10] percent of the dollars in
excess of the monetary target, unless the Contracting

Officer determines that the excess was not due to the
Contractor’'s efforts (e.g., a subcontractor cost overrun
caused the actual subcontract amount to exceed that esti-
mated in the offer, or the excess was caused by the award of
subcontracts that had been planned but had not been dis-
closed in the offer during contract negotiations).
Determinations made under this paragraph are unilateral
decisions made solely at the discretion of the Government.

(c) If thisis a cost-plus-fixed-fee contract, the sum of the
fixed fee and the incentive fee earned under this contract
may not exceed the limitationsin subsection 15.404-4 of the
Federal Acquisition Regulation.

(End of clause)

[The next pageis 52-105.]
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