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PART 25
FOREIGN ACQUISITION

25.000 Scope of part.

Except as provided in agency regulations, this part pro-
vides policies and procedures to implement the Buy
American Act, the Balance of Payments Program, purchases
under the Trade Agreements Act of 1979, and other laws and
regulations that pertain to acquiring foreign supplies, ser-
vices, and construction materials. This part also provides
policies and procedures pertaining to international agree-
ments, customs and duties, the clause at 52.215-2, Audit and
Records—Negotiation, and use of local currency for pay-
ment.

SUBPART 25.1—BUY AMERICAN ACT—
SUPPLIES

25.100 Scope of subpart.

This subpart implements the Buy American Act (41
U.S.C. 10) and Executive Order 10582, December 17, 1954
(as amended). It appliesto (a) supply contracts exceeding
the micro-purchase threshold; and (b) contracts for services
that involve the furnishing of supplies when the supply por-
tion of the contract exceeds the micro-purchase threshold.

25.101 Definitions.

“Civil aircraft and related articles,” as used in this sub-
part, means (@) all aircraft other than aircraft to be pur-
chased for use by the Department of Defense or the U.S.
Coast Guard; (b) the engines (and parts and components
for incorporation into the engines) of these aircraft; (c) any
other parts, components, and subassemblies for incorpora-
tion into the aircraft; and (d) any ground flight simulators,
and parts and components of these simulators, for use with
respect to the aircraft, whether to be used as original or
replacement equipment in the manufacture, repair, mainte-
nance, rebuilding, modification, or conversion of the air-
craft, and without regard to whether the aircraft or articles
receive duty-free treatment under section 601(a)(2) of the
Trade Agreements Act of 1979.

“Components,” as used in this subpart, means those arti-
cles, materials, and supplies incorporated directly into the
end products.

“Domestic end product,” as used in this subpart, means
(a) an unmanufactured end product mined or produced in
the United States, or (b) an end product manufactured in

the United States, if the cost of its components mined, pro-
duced, or manufactured in the United States exceeds 50 per-
cent of the cost of all its components. (In determining if an
end product is domestic, only the end product and its compo-
nents shall be considered.) The cost of each component
includes transportation costs to the place of incorporation into
the end product and any applicable duty (whether or not a
duty-free entry certificate is issued). Components of foreign
origin of the same class or kind for which determinations
have been made in accordance with 25.102(a)(3) and (4) are
treated as domestic. Scrap generated, collected, and prepared
for processing in the United States is considered domestic.

“Domestic offer,” as used in this subpart, means an offered
price for a domestic end product, including transportation to
destination.

“End product,” as used in this subpart, means those arti-
cles, materials, and supplies to be acquired for public use
under the contract.

“Foreign end product,” as used in this subpart, means an
end product other than a domestic end product.

“Foreign offer,” as used in this subpart, means an offered
price for a foreign end product, including transportation to
destination and duty (whether or not a duty-free entry certifi-
cateisissued).

“Ingtrumentality,” as used in this subpart, does not include
an agency or division of the government of a country, but
may be construed to include arrangements such as the
European Economic Community.

“United States,” as used in this subpart, means the United
States, its possessions, Puerto Rico, and any other place sub-
ject to its jurisdiction, but does not include leased bases or
trust territories.

25.102 Palicy.

(8 The Buy American Act requires that only domestic
end products be acquired for public use, except articles,
materials, and supplies—

(1) For use outside the United States;

(2) For which the cost would be unreasonable, as
determined in accordance with 25.105;

(3) For which the agency head determines that
domestic preference would be inconsistent with the pub-
lic interest;

(4) That are not mined, produced, or manufactured
in the United States in sufficient and reasonably avail-
able commercial quantities, of a satisfactory quality (see
25.108); or

(5) Purchased specifically for commissary resale.
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25.103

FEDERAL ACQUISITION REGULATION (FAR)

(b) Unless agency regulation prescribes otherwise—

(1) The contracting officer may make a nonavailabili-
ty determination under 25.102(a)(4) for an acquisition
if—

(i) The acquisition was conducted by full and
open competition;

(i) The acquisition was synopsized under 5.201; and,

(iii) No offer for a domestic end product was
received; or

(2) The head of the contracting activity or designee
may make a honavailability determination under 25.102
(a)(4) for any circumstance other than that specified in
paragraph (b)(1) of this section.

25.103 Agreementswith certain foreign governments.

The Department of Defense and the National
Aeronautics and Space Administration (NASA) have deter-
mined that it is inconsistent with the public interest to
apply the restrictions of the Buy American Act to their
acquisitions for public use of certain supplies mined, pro-
duced, or manufactured in certain foreign countries.
Detailed procedures implementing these determinations are
in the Department of Defense (DoD) Federal Acquisition
Regulation Supplement and the NASA Federal Acquisition
Regulation Supplement.

25.104 Acquiring civil aircraft and related articles.

(@) The U.S. Trade Representative, on February 19,
1980 (45 FR 12349, February 25, 1980), waived applying
the Buy American Act to acquiring civil aircraft and related
articles of countries or instrumentalities that are parties to
the Agreement on Civil Aircraft. The representative acted
under the authority of section 303 of the Trade Agreements
Act of 1979 (19 U.S.C. 2513). Countries and instrumentali-
tiesthat are parties to the agreement (as of January 1, 1986)
are Austria, Canada, the European Economic Community
(Belgium, Denmark, the Federal Republic of Germany,
France, Greece, Ireland, Italy, Luxembourg, the
Netherlands, Portugal, Spain, and the United Kingdom),
Japan, Norway, Romania, Sweden, and Switzerland. The
Office of the U.S. Trade Representative, Washington, DC
20506, can provide information on changes to the list of
parties to the agreement made since January 1, 1986.

(b) For the purpose of thiswaiver, an article is a product
of acountry or instrumentality only if—

(1) It is whally the growth, product, or manufacture
of that country or instrumentality; or

(2) In the case of an article that consists in whole or
in part of materials from another country or instrumen-
tality, it has been substantially transformed into a new
and different article of commerce with a name, charac-
ter, or use distinct from that of the article or articles
from which it was so transformed.

() The waiver is subject to modification or withdrawal
by the U.S. Trade Representative.
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25.105 Evaluating offers.

(8 Unless the agency head determines otherwise, the
offered price of a domestic end product is unreasonable
when the lowest acceptable domestic offer exceeds the
lowest acceptable foreign offer (see 25.101), inclusive of
duty, by—

(1) Morethan 6 percent, if the domestic offer isfrom a
large business; or

(2) More than 12 percent, if the domestic offer is
from a small business concern.

(b) The evaluation in paragraph (a) of this section shall
be applied on an item-by-item basis or to any group of
items on which award may be made as specifically provid-
ed by the solicitation.

(c) If an award of more than $250,000 would be made
to adomestic concern if the 12-percent factor were applied,
but not if the 6-percent factor were applied, the agency
head shall decide whether award to the domestic concern
would involve unreasonable cost.

(d) The evaluation in paragraph (a) of this section shall
not be applied to offers of Israeli end products at or above
$50,000 (see 25.402(8)(2)).

(e) The evaluation in paragraph (a) of this section shall
not be applied to offers of Canadian end products above
$25,000 (see 25.402(a)(3)). For the definition of
“Canadian end product,” see 25.401.

25.106 [Reserved]

25.107 Acquisition from or through other Government

agencies.

The General Services Administration is responsible for
compliance with the Buy American Act for—

(@) Foreign end products acquired for stock in GSA
stores depots;

(b) Direct purchases for other agencies; and

(c) Establishing mandatory Federal Supply Schedules
that do not include a domestic end product.

25.108 Excepted articles, materials, and supplies.

(8 One or more agencies have determined that the arti-
cles, materials, and supplies listed in paragraph (d) of this
section are not mined, produced, or manufactured in the
United States in sufficient and reasonably available com-
mercial quantities of a satisfactory quality. Thelistin para
graph (d) of this section is furnished for information only;
an article, material or supply listed therein may be treated
as domestic only when the agency concerned has made a
determination that it is not mined, produced, or manufac-
tured in the United States in sufficient and reasonably
available quantities of a satisfactory quality.
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25.108

(b) Agencies making determinations under 25.102(a)(4)
or 25.202(a)(3) for unlisted articles, materials, or supplies
shall submit a copy of these determinations to the appropri-
ate FAR Council for possible addition of itemsto thelist.

() Agencies shall provide detailed information to the
appropriate FAR Council if any item on the list becomes
reasonably available in sufficient commercial quantities of
a satisfactory quality.

(d)(1) The excepted articles, materials, and supplies are
asfollows:

Acetylene, black.

Agar, bulk.

Anise.

Antimony, as metal or oxide.

Asbestos, amosite, chrysotile, and crocidolite.

Bananas.

Bauxite.

Beef, corned, canned.

Beef extract.

Bephenium hydroxynapthoate.

Bismuth.

Books, trade, text, technical, or scientific; newspapers;
pamphlets; magazines; periodicals; printed briefs
and films; not printed in the United States and for which
domestic editions are not available.

Brazil nuts, unroasted.

Cadmium, ores and flue dust.

Calcium cyanamide.

Capers.

Cashew nuts.

Castor beans and castor ail.

Chalk, English.

Chestnuts.

Chicle.

Chrome ore or chromite.

Cinchona bark.

Cobalt, in cathodes, rondelles, or other primary ore and
metal forms.

Cocoa beans.

Coconut and coconut meat, unsweetened, in shredded,
desiccated, or similarly prepared form.

Coffee, raw or green bean.

Colchicine akaloid, raw.

Copra.

Cork, wood or bark and waste.

Cover glass, microscope slide.

Cranerail (85-pound per foot).

Cryolite, natural.

Dammar gum.

Diamonds, industrial, stones and abrasives.

Emetine, bulk.

Ergot, crude.

Erythrityl tetranitrate.

Fair linen, altar.

Fibers of the following types: abaca, abace, agave, coair,
flax, jute, jute burlaps, palmyra, and sisal.

Goat and kidskins.

Graphite, natural, crystalline, crucible grade.

Hand file sets (Swiss pattern).

Handsewing needles.

Hemp yarn.

Hog bristles for brushes.

Hyoscine, bulk.

I pecac, root.

lodine, crude.

Kaurigum.

Lac.

L eather, sheepskin, hair type.

Lavender ail.

Manganese.

Menthol, natural bulk.

Mica

Microprocessor chips (brought onto a Government con-
struction site as separate units for incorporation into build-
ing systems during construction or repair and alteration of
real property).

Nickel, primary, in ingots, pigs, shots, cathodes, or simi-
lar forms; nickel oxide and nickel salts.

Nitroguanidine (also known as picrite).

Nux vomica, crude.

Qiticicaail.

Oliveail.

Olives (green), pitted or unpitted, or stuffed, in bulk.

Opium, crude.

Oranges, mandarin, canned.

Petroleum, crude ail, unfinished ails, and finished prod-
ucts (see definitions of petroleum terms in subparagraph
(d)(2) of this section).

Pine needle ail.

Platinum and related group metals, refined, as sponge,
powder, ingots, or cast bars.

Pyrethrum flowers.

Quartz crystals.

Quebracho.

Quinidine.

Quinine.

Rabbit fur felt.

Radium salts, source and special nuclear materials.

Rosettes.

Rubber, crude and latex.

Rutile.

Santonin, crude.

Secretin.

Shellac.

Silk, raw and unmanufactured.

Spare and replacement parts for equipment of foreign
manufacture, and for which domestic parts are not avail-
able.

Spices and herbs, in bulk.
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Sugars, raw. falling within a distillation range overlapping the
Swords and scabbards. higher gasoline and the lower kerosenes.

Talc, block, steatite. (H) “Natural gas products’—Iiquids (under
Tantalum. atmospheric conditions), including natural gaso-

Tapioca flour and cassava.

Tartar, crude; tartaric acid and cream of tartar in bulk.

Teain bulk.

Thread, metallic (gold).

Thyme oil.

Tinin bars, blocks, and pigs.

Triprolidine hydrochloride.

Tungsten.

Vanillabeans.

Venom, cobra.

Wax, carnauba.

Wire glass

Woods; logs, veneer, and lumber of the following
species: Alaskan yellow cedar, angelique, balsa, ekki,
greenheart, lignum vitae, mahogany, and teak.

Yarn, 50 Denier rayon.

(2) As used in subparagraph (d)(1) of this section,

petroleum terms are defined as follows:

(i) “Crude oil” means crude petroleum, as it is
produced at the wellhead, and liquids (under atmo-
spheric conditions) that have been recovered from
mixtures of hydrocarbons that existed in a vaporous
phase in a reservoir and that are not natural gas
products.

(if) “Finished products’ means any one or more
of the following petroleum oils, or a mixture or com-
bination of these oils, to be used without further pro-
cessing except blending by mechanical means:

(A) “Asphalt”—a solid or semi-solid cementi-
tious material that (1) gradually liquefies when
heated, (2) has bitumens as its predominating
constituents, and (3) is obtained in refining crude
oil.

(B) “Fuel oil”—a liquid or liquefiable
petroleum product burned for lighting or for the
generation of heat or power and derived directly
or indirectly from crude oil, such as kerosene,
range oil, distillate fuel oils, gas oil, diesel fuel,
topped crude oil, or residues.

(C) “Gasoline”—a refined petroleum distillate
that, by its composition, is suitable for use as a
carburant in internal combustion engines.

(D) “Jet fuel”—a refined petroleum distillate
used to fuel jet propulsion engines.

(E) “Liquefied gases”’—hydrocarbon gases
recovered from natural gas or produced from
petroleum refining and kept under pressure to
maintain aliquid state at ambient temperatures.

(F) “Lubricating oil”—a refined petroleum
distillate or specially treated petroleum residue
used to lessen friction between surfaces.

(G) “Naphtha’—a refined petroleum distillate
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line, that—

(1) Are recovered by a process of absorp-
tion, adsorption, compression, refrigeration,
cycling, or a combination of these processes,
from mixtures of hydrocarbons that existed in
avaporous phase in areservoir, and

(2) When recovered and without processing
in arefinery, definitions of products contained
in (d)(2)(ii), (B), (C), (D), and (G) of this sec-
tion.

(I) “Residual fuel oil”—a topped crude oil or
viscous residuum that, as obtained in refining or
after blending with other fuel oil, meets or is the
equivalent of Military Specification Mil-F-859
for Navy Special Fuel Oil and any more viscous
fuel oil, such asNo. 5 or Bunker C.

(iii) “Unfinished o0ils’ means one or more of the
petroleum oils listed in subdivision (ii) of this sec-
tion, or a mixture or combination of these oils, that
are to be further processed other than by blending by
mechanical means.

25.109 Solicitation provisions and contract clauses.

(8 The contracting officer shall insert the provision at
52.225-1, Buy American Certificate, in solicitations where
the clause at 52.225-3 is used.

(b) When quotations are obtained oraly (see Part 13),
vendors shall be informed that only domestic end prod-
ucts, other than end products excepted on a blanket or
individual basis (see 25.108 and Subpart 25.4), shall be
acceptable, unless the price for an offered domestic end
product is unreasonable (see 25.105).

(c) The contracting officer shall insert the provision at
52.225-2, Waiver of Buy American Act for Civil Aircraft
and Related Articles, in solicitations for the acquisition of
civil aircraft and related articles.

(d) Except as provided in paragraph (g) of this section,
or when the clause prescribed by paragraph (f) is used, or
when the clause prescribed in 25.408(a)(4) is used, the
contracting officer shall insert the clause at 52.225-3, Buy
American Act—Supplies, in solicitations and contracts for
the acquisition of supplies, or for services involving the
furnishing of supplies, for use within the United States.

(e) The contracting officer shall insert the provision at
52.225-16, Buy American Act — Supplies under
European Community Agreement Certificate, in solicita-
tions where the clause at 52.225-17, Buy American Act —
Supplies under European Community Agreement, is used.

(f) Except as provided in paragraph (g) of this section,
the contracting officer shall insert the clause at 52.225-17,
Buy American Act—Supplies under European Community
Agreement, in solicitations and contracts for the acquisition
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25.205

of supplies, or for services involving the furnishing of sup-
plies when the estimated acquisition value meets or
exceeds $182,000 for the agencies listed at FAR 25.407,
except for the Power Marketing Administrations segment
of the Department of Energy, where the estimated acquisi-
tion value is $450,000 or more.
(g) Do not use the clauses prescribed in paragraphs (d)
and (f) of this section when—
(1) The solicitation is restricted to domestic end
products under Subpart 6.3; or
(2) The acquisition is made under the Trade
Agreements Act (see Subpart 25.4); or
(3) Another exception to the Buy American Act
applies (e.g., nonavailability or public interest).

SUBPART 25.2—BUY AMERICAN ACT—
CONSTRUCTION MATERIALS

25.200 Scope of subpart.

This subpart implements the Buy American Act (41
U.S.C. 10) and Executive Order 10582, December 17, 1954
(as amended). It applies to contracts for the construction,
alteration, or repair of any public building or public work
in the United States.

25.201 Definitions.

“Components’, as used in this subpart, means those arti-
cles, materials, and supplies incorporated directly into con-
struction materials.

“Construction”, as used in this subpart, means construc-
tion, ateration, or repair of any public building or public
work in the United States.

“Construction material”, as used in this subpart, means
an article, material, or supply brought to the construction
site for incorporation into the building or work.
Construction material also includes an item brought to the
site pre-assembled from articles, materials, and supplies.
However, emergency life safety systems, such as emergency
lighting, fire alarm, and audio evacuation systems, which
are discrete systems incorporated into a public building or
work and which are produced as a complete system, shall be
evaluated as a single and distinct construction material
regardless of when or how the individua parts or compo-
nents of such systems are delivered to the construction site.

“Domestic construction material”, as used in this sub-
part, means (a) an unmanufactured construction material
mined or produced in the United States, or (b) a construc-
tion material manufactured in the United States, if the cost
of its components mined, produced, or manufactured in the
United States exceeds 50 percent of the cost of all its com-
ponents. (In determining whether a construction material is
domestic, only the construction material and its compo-
nents shall be considered.) The cost of each component
includes transportation costs to the place of incorporation
into the construction material and any applicable duty

(whether or not a duty-free entry certificate is issued).
Components of foreign origin of the same class or kind for
which determinations have been made in accordance with
25.202(a)(3) are treated as domestic.

“Foreign construction material”, as used in this subpart,
means a construction material other than a domestic con-
struction material.

“United States’, (see 25.101).

25.202 Palicy.

(a) The Buy American Act requires that only domestic
construction materials be used in construction in the United
States, except when—

(1) The cost would be unreasonable as determined in

accordance with 25.203;

(2) The agency head determines that use of a particular
domestic construction material would beimpracticable; or
(3) The head of the contracting activity or designee
determines the construction material is not mined, pro-
duced, or manufactured in the United States in sufficient
and reasonably available commercia quantities of a satis-

factory quality (see 25.108).

(b) When it is determined for any of the reasons stated
in this section that certain foreign construction materials
may be used, the excepted materials shall be listed in the
contract. Findings justifying the exception shall be avail-
able for public inspection.

(c) For construction contracts with an acquisition value
of $6,500,000 or more, see 25.402(a)(3) and (4).

25.203 Evaluating offers.

(&) Theredtrictions of the Buy American Act do not apply
when the head of the concerned agency determines that
using a particular domestic construction material would
unreasonably increase the cost or would be impracticable.

(b) When proposed awards are submitted to the agency
head for approval, each submission shall include a descrip-
tion of the materials, including unit and quantity, estimated
costs, location of the construction project, name and
address of the proposed contractor, and a detailed justifica
tion of the impracticability of using domestic materials.

25.204 Violations.

If the agency head finds that in the performance of a
construction contract there has been a failure to comply
with the clause at 52.225-5, Buy American Act—
Construction Materias, those findings (including the name
of the contractor obligated under the contract) shall be
made public. No other contract for construction shall be
awarded to that contractor, its subcontractors, or suppliers
with which that contractor is associated or affiliated, within
aperiod of 3 years after the findings are made public. (For
debarment procedures, see Subpart 9.4.)

25.205 Solicitation provision and contract clause.
(FAC90-29) 25-5
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(@) Except when use of the clause at 52.225-15 is pre-
scribed, the contracting officer shall insert the clause at
52.225-5, Buy American Act—Construction Materials, in
solicitations and contracts for construction.

(b) For construction contracts with an estimated acqui-
sition value of $6,500,000 ($8,000,000 for the Power
Marketing Administrations) or more, to be awarded by
agencies listed in 25.407, insert the clause at 52.225-15,
Buy American Act—Construction Materials under
European Community and North American Free Trade
Agreements, in solicitations and contracts for construction.

SUBPART 25.3—BALANCE OF
PAYMENTS PROGRAM

25.300 Scope of subpart.

This subpart provides policies and procedures applicable
to contracting for supplies, services, or construction for use
outside the United States and provides for the use of excess
or near-excess foreign currency. The Balance of Payments
Program restrictions have been waived with respect to the
acquisition, in accordance with Subpart 25.4, of certain
products under the Trade Agreements Act of 1979 and the
North American Free Trade Agreement (NAFTA)
Implementation Act.

25.301 Definitions.

“Components’ (see 25.101).

“Domestic end product” (see 25.101).

“Domestic offer” (see 25.101).

“Domestic services’, as used in this subpart, means
services performed in the United States. If services pro-
vided under a single contract are performed both inside
and outside the United States, they shall be considered
domestic if 25 percent or less of their total cost is
attributable to services (including incidental supplies used
in connection with these services) performed outside the
United States.

“End product” (see 25.101).

“Foreign end product” (see 25.101).

“Foreign offer” (see 25.101).

“Foreign services’, as used in this subpart, means ser-
vices other than domestic services.

“United States” (see 25.101).

25.302 Palicy.

(a) The Balance of Payments Program is an interim
measure imposed to alleviate the impact of Government
expenditures on the Nation's balance of international pay-
ments. The Balance of Payments Program differs from the
Buy American Act in that the Buy American Act applies
only to acquisitions for use inside the United States, while
the Balance of Payments Program applies to acquisitions
for use outside the United States.

(b) Foreign end products or services may be acquired
25-6

for use outside the United States if any of the following
conditions are met:

(1) The estimated cost of the product or service does
not exceed the appropriate small purchase limitation in
Part 13.

(2) Perishable subsistence items are required and the
agency head, or a designee, determines that delivery
from the United States would significantly impair their
quality at the point of consumption.

(3) The agency head, or a designee, determines that a
requirement can only be filled by a foreign end product
or service, and that it is not feasible to forgo filling it or
to provide a domestic substitute (see 25.108).

(4) The acquisition is for ice, books, utilities, com-
munications, and other materials or services that, by
their nature or as a practical matter, can only be acquired
or performed in the country concerned and a U.S.
Government capability does not exist.

(5) Subsistence items are required specifically for
resale in overseas commissary stores.

(6) The acquisition of foreign end products or ser-
vices is required by a treaty or executive agreement
between governments.

(7) Petroleum supplies and their by-products as listed
and defined in 25.108 are required.

(8) The end products or services are paid for with
excess or near-excess foreign currencies (see 25.304).

(9) The end products or services are mined, pro-
duced, or manufactured in Panama and are required by
and of the use of United States Forces in Panama.

(c) Contracts shall require use of domestic construction
materials (see 25.201) for construction, repair, or mainte-
nance of real property outside the United States, except
when the cost of these materials (including transportation
and handling costs) exceeds the cost of foreign construc-
tion materials by more than 50 percent. A differential
greater than 50 percent may be used when specifically
authorized by the agency head or adesignee.

25.303 Procedures.

() Solicitation of offers. The procedures in this section
apply to contracts for supplies and services when the
exceptions in 25.302(b) do not apply. Solicitations shall
state that information regarding articles, materials, sup-
plies, and services excepted from these procedures is avail-
able to prospective contractors upon request. When quota
tions are obtained orally (see Part 13), vendors shall be
informed that only domestic end products or services will
be acceptable, except for those items that have been except-
ed or when the price for the foreign end products or ser-
vices meets the evaluation criteria in paragraph (b) of this
section.

(b) Evaluation. For purposes of evaluation, each for-
eign offer shall be adjusted by increasing it by 50 percent.
If this procedure results in a tie between a foreign offer as
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evaluated and a domestic offer, the domestic offer shall be
considered the successful offer. When this procedure
results in the acquisition of foreign end products or ser-
vices, the acquisition of domestic end products or services
is thereby considered unreasonable in cost or inconsistent
with the public interest.

25.304 Excess and near-excess foreign currencies.

(8 The United States holds currencies of certain coun-
tries in amounts determined annually by the Secretary of
the Treasury to be excess to the normal, or above the
immediate (near excess) requirements of the Government.
These countries are identified in Bulletins issued by the
Office of Management and Budget which will be distribut-
ed through agency procedures on an expedited basis.
Additional information may also be obtained from the
Department of the Treasury, Office of the Assistant
Secretary for International Affairs, Office of Development
Policy. Acquisitions of foreign end products, services, or
construction paid for in excess or near-excess foreign cur-
rencies are an exception to the balance of payments restric-
tionsin this subpart (see 25.302(b)(8)).

(b) Excess and near-excess foreign currencies shall be
used whenever feasible in payment of contracts over $1
million performed wholly or partly in any of the listed
countries. In some cases, award may be made to an offeror
willing to accept payment, in whole or part, in excess or
near-excess foreign currency, even though the offer, when
compared to offers in United States dollars, is not the low-
est received. Price differentials may be funded from excess
or near-excess foreign currencies available without charge
to agency appropriations, subject to Office of Management
and Budget (OMB) Circular No. A-20, May 21, 1966.

(c) Before issuing solicitations for contracts to be per-
formed wholly or partly in the listed countries, the con-
tracting officer shall obtain a determination from the agen-
cy head, or a designee no lower than the head of the con-
tracting activity, as to the feasibility of using excess or
near-excess foreign currency. Agency officials shall con-
sult with the Budget Review Division, Office of
Management and Budget, and verify—

(1) The availahility of excess or near-excess foreign
currency;

(2) The feasibility of using that currency in payment
of the contract;

(3) The price differential, if any, that will be consid-
ered acceptable; and

(4) Procedures for obtaining excess or near-excess
foreign currency requirements.

(d) When use of excess or near-excess foreign currency
is determined feasible, the contracting officer shall, in the
solicitation—

(1) Require that offers be stated in U.S. dollars;
(2) Request that offers also be stated, in whole or in
part, in excess or near-excess foreign currency; and

(3) Reserve the right to make the award to the
responsive offeror (i) that is willing to accept payment,
in whole or in part, in excess or near-excess foreign cur-
rency, and (ii) whose offer is most advantageous to the
Government, even though the total price may be higher
than offersin U.S. dollars.

25.305 Solicitation provision and contract clause.

(a) Solicitation provision. The contracting officer shall
insert the provision at 52.225-6, Balance of Payments
Program Certificate, in solicitations for supplies or services
for use outside the United States, unless one or more of the
exceptions in 25.302(b) applies or the acquisition is made
under the Trade Agreements Act of 1979 or NAFTA (see
Subpart 25.4).

(b) Oral quotations. When quotations are obtained orally,
vendors shall be informed that only domestic end products or
services will be acceptable, except for those items that have
been excepted or when the price for the foreign end products
or services meets the evaluation criteriain 25.303(b).

(c) Contract clause. The contracting officer shall insert
the clause at 52.225-7, Balance of Payments Program, in
solicitations and contracts for acquiring supplies or ser-
vices for use outside the United States, unless one or more
of the exceptions in 25.302(b) applies or the acquisition is
made under the Trade Agreements Act of 1979 or NAFTA
(see Subpart 25.4).

SUBPART 25.4—TRADE AGREEMENTS

25.400 Scope of subpart.

This subpart provides policies and procedures for acquisi-
tions subject to the Agreement on Government Procurement
and the Trade Agreements Act of 1979 (19 U.S.C. 2501-
2582) and other trade agreements, including—

(a) Acquisitions from countries designated under the
Caribbean Basin Economic Recovery Act (19 U.S.C.
2701, et seq.);

(b) Acquisitions involving offers of Isragli end products
under the U.S.-Israel Free Trade Area Agreement, as
approved by Congress in the United States-Israel Free
Trade Area Implementation Act of 1985 (19 U.S.C. 2112
note);

(c) Acquisitions involving offers of Canadian or
Mexican end products under the North American Free
Trade Agreement (NAFTA), as approved by Congress in
the NAFTA Implementation Act (Pub. L. 103-182, 107
Stat. 2057);

(d) The Agreement on Civil Aircraft (19 U.S.C. 2513);
and

(e) The Memorandum of Understanding between the
United States of America and the European Economic
Community on Government Procurement.

25.401 Definitions.
25-7
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“Canadian end product”, as used in this subpart, means
an article that (a) is wholly the growth, product, or manu-
facture of Canada, or (b) in the case of an article which
consists in whole or in part of materials from another coun-
try or instrumentality, has been substantially transformed in
Canada into a new and different article of commerce with a
name, character, or use distinct from that of the article or
articles from which it was transformed. The term includes
services (except transportation services) incidental to its
supply; provided, that the value of those incidental services
does not exceed that of the product itself. It does not
include service contracts as such.

“Caribbean Basin country”, as used in this subpart,
means a country designated by the President as a
beneficiary under the Caribbean Basin Economic Recovery
Act (19 U.S.C. 2701, et seq.) and listed below:

Antigua and Barbuda Guatemala

Aruba Guyana

Bahamas Honduras

Barbados Jamaica

Belize Montserrat

British Virgin Ilands Netherlands Antilles
CostaRica St. Christopher-Nevis
Dominica St. Lucia

Dominican Republic St. Vincent and

El Salvador the Grenadines
Grenada Tobago

Trinidad

“Caribbean Basin country end product”, as used in this
subpart, means an article that (a) is wholly the growth,
product, or manufacture of the Caribbean Basin country, or
(b) in the case of an article which consists in whole or in
part of materials from another country or instrumentality,
has been substantially transformed into a new and different
article of commerce with a name, character, or use distinct
from that of the article or articles from which it was so
transformed. The term includes services (except trans-
portation services) incidental to its supply; provided, that
the value of those incidental services does not exceed that
of the product itself. It does not include service contracts
as such. The term excludes products that are excluded from
duty free treatment for Caribbean countries under 19
U.S.C. 2703(b), which presently are—

(1) Textiles and apparel articles that are subject to
textile agreements,

(2) Footwear, handbags, luggage, flat goods, work
gloves, and leather wearing apparel not designated as
eligible articles for the purpose of the Generalized
System of Preferences under Title V of the Trade Act of
1974;

(3) Tuna, prepared or preserved in any manner in air-
tight containers;

(4) Petroleum, or any product derived from
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petroleum; and
(5) Watches and watch parts (including cases,

bracelets and straps), of whatever type including, but not

limited to, mechanical, quartz digital or quartz analog, if

such watches or watch parts contain any material that is

the product of any country to which the Tariff Schedule

of the United States (TSUS) column 2 rates of duty

apply.

“Designated country”, as used in this subpart, means a
country or instrumentality designated under the Trade

Austria Japan

Bangladesh Lesotho

Belgium Liechtenstein

Benin L uxembourg

Bhutan Malawi

Botswana Maldives

Burkina Faso Mali

Burundi Nepal

Canada Netherlands

Cape Verde Niger

Central African Republic Norway

Chad Portugal

Comoros Rwanda

Denmark Singapore

Federal Republic of Somalia
Germany Spain

Finland Sudan

France Sweden

Gambia Switzerland

Greece Uganda

Guinea United Kingdom

Haiti United Republic of

Hong Kong Tanzania

Ireland Western Samoa

Israel Yemen

[taly

Agreements Act of 1979 and listed below:

“Designated country end product”, as used in this sub-
part, means an article that (a) is wholly the growth, prod-
uct, or manufacture of the designated country, or (b) in the
case of an article which consists in whole or in part of
materials from another country or instrumentality, has been
substantially transformed into a new and different article of
commerce with a name, character, or use distinct from that
of the article or articles from which it was so transformed.
The term includes services (except transportation services)
incidental to its supply; provided, that the value of those
incidental services does not exceed that of the product
itself. It does not include service contracts as such.

“Eligible product”, as used in this subpart, means a des-
ignated, North American Free Trade Agreement (NAFTA),
or Caribbean Basin country end product.

“European Community (EC) construction materia”, as
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used in this subpart, means an article, material, or supply
that (a) is wholly the growth, product, or manufacture of an
EC country, or (b) in the case of a construction material
which consists in whole or in part of materials from anoth-
er country or instrumentality, has been substantially trans-
formed in an EC country into a new and different construc-
tion materia distinct from the materials from which it was
transformed.

“EC country”, as used in this subpart, means Austria,
Belgium, Denmark, Finland, France, Greece, Ireland, Itay,
Luxembourg, the Netherlands, Portugal, Spain, Sweden, and
the United Kingdom.

“EC end product”, as used in this subpart, means an arti-
cle that (a) is whally the growth product or manufacture of
an EC country or (b) in the case of an article which consists
in whole or in part of materials from another country or
instrumentality, has been substantially transformed in an EC
country into a new and different article of commerce with a
name, character or use distinct from that from which it was
so transformed. The term includes services (except trans-
portation services) incidenta to its supply; provided, that the
value of these incidental services does not exceed that of the
product itself. It does not include service contracts as such.

“Mexican end product”, as used in this subpart, means
an article that (a) is wholly the growth, product, or manu-
facture of Mexico, or (b) in the case of an article which
consists in whole or in part of materials from another coun-
try or instrumentality, has been substantially transformed in
Mexico into a new and different article of commerce with a
name, character, or use distinct from that of the article or
articles from which it was transformed. The term includes
services (except transportation services) incidental to its
supply; provided, that the value of those incidental services
does not exceed that of the product itself. It does not
include service contracts as such.

“North American Free Trade Agreement (NAFTA)
country”, as used in this subpart, means Canada or
Mexico.

“NAFTA country construction material”, means a con-
struction material that (a) is wholly the growth, product, or
manufacture of a NAFTA country or (b) in the case of a
construction material which consists in whole or in part of
materials from another country or instrumentality, has been
substantially transformed in a NAFTA country into a new
and different construction material distinct from the materi-
alsfrom which it was transformed.

“NAFTA country end product”, as used in this subpart,
means a Canadian end product or a Mexican end product.

25.402 Palicy.

(3)(1) Executive Order 12260 requires the U.S. Trade
Representative to set the dollar threshold for application of
the Trade Agreements Act. The current threshold is
$182,000. The threshold will be published in the Federal
Register and will be distributed through agency procedures

on an expedited basis. When the value of the proposed
acquisition of an eligible product is estimated to be at or
over the dollar threshold, agencies shall evaluate offers for
an eligible product without regard to the restrictions of the
Buy American Act (see Subpart 25.1) or the Balance of
Payments Program (see Subpart 25.3). When the value of
the proposed acquisition is estimated to be below the Trade
Agreements Act threshold, the restrictions of the Buy
American Act or the Balance of Payments Program shall be
applied to foreign offers, except as noted in subparagraphs
(a)(2) and (8)(3) of this section (see 25.105).

(2) As required by Article 15 of the U.S.-Israel Free
Trade Area Agreement, agencies other than the
Department of Defense shall evaluate offers of Israeli
end products at or above $50,000 in amount without
regard to the restrictions of the Buy American Act (see
Subpart 25.1) or the Balance of Payments Program (see
Subpart 25.3).

(3) Asrequired by the North American Free Trade
Agreement (NAFTA) Implementation Act (Pub. L. 103-
182, 107 Stat. 2057) agencies shall evauate offers of the
following NAFTA country end products without regard
to the restrictions of the Buy American Act (see Subpart
25.1) or the Balance of Payments Program (see Subpart
25.3):

(i) NAFTA country construction materials under
construction contracts with an estimated acquisition
value of $6,500,000 or more for the agencies in
25.407, except for the Power Marketing
Administration segments of the Department of
Energy where the estimated acquisition value is
$8,000,000 or more.

(il) Canadian end products under supply contracts
with an estimated value above $25,000 and Mexican
end products under supply contracts with an estimat-
ed value of $50,000 or more for the agencies in
25.407, except for the Power Marketing Administra-
tions' segment of the Department of Energy where
the estimated acquisition value is $250,000 or more.
(4) As required by the Memorandum of

Understanding between the United States of America
and the European Economic Community on
Government Procurement (European Community
Agreement) as implemented by EO 12849, application
of the Buy American Act is exempted for the following:

(i) EC construction materials under construction
contracts with an estimated acquisition value of
$6,500,000 or more purchased by the agencies listed
in 25.407.

(i) EC country end products under supply con-
tracts with an estimated acquisition value of $182,000
or more purchased by the agencies listed at 25.407,
except for the Power Marketing Administrations' seg-
ment of the Department of Energy where the estimat-
ed acquisition value is $450,000 or more.

25-9
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(5) To determine whether the Trade Agreements Act
or NAFTA applies to the acquisition of products by lease,
rental, or lease-purchase contract (including lease-to-own-
ership, or lease-with-option-to purchase), the contracting
officer shall calculate the estimated acquisition value as
follows:

(i) If afixed-term contract of 12 months or lessis
contemplated, use the total estimated value of this
acquisition.

(i1) If afixed-term contract of more than 12
months is contemplated, use the total estimated value
of the acquisition plus the estimated residual value of
the leased equipment at the conclusion of the con-
templated term of the contract.

(iii) If an indefinite-term contract is con-
templated, use the estimated monthly payment multi-
plied by 48.

(iv) If there is any doubt as to the contemplated
term of the contract, use the estimated monthly pay-
ment multiplied by 48.

(6) If acontemplated acquisition includes an option
clause (see Subpart 17.2), when calculating the thresh-
old for application of Trade Agreements Act or NAFTA
provisions, include the value of all options.

(b) The U.S. Trade Representative has determined that in
order to promote further the economic recovery of the
Caribbean Basin countries (as defined in 25.401), products
originating in those countries which are eligible for duty free
treatment under the Caribbean Basin Economic Recovery
Act shall be treated as eligible products for the purposes of
this subpart (see 51 FR 6964-6965, February 27, 1986).
This determination is effective until September 30, 1995,
unless otherwise extended by the U.S. Trade Representative
by means of anoticein the Federal Register.

(c) Except when waived under section 302(b)(2) of the
Trade Agreements Act, there shall be no acquisition of for-
eign end products subject to the Act unless the foreign end
products are designated country end products or Caribbean
Basin country end products. This prohibition does not apply
to subparagraphs (a)(2), ()(3), or (a)(4) of this section.

(d) No requirement for the acquisition of eligible prod-
ucts shall be divided with the intent of reducing the esti-
mated value of the acquisition below the dollar threshold
addressed in paragraph (&) of this section.

(e) Acquisitions of eligible products are subject to the
requirements of Part 6. The use of the authorities cited in
6.302-3(a)(2)(i) or 6.302-7 requires compliance with
6.303-1(d).

(f) Subject to the provisions of U.S. law and regulation, a
supplier established in a designated, North American Free
Trade Agreement, or a Caribbean Basin country shall not be
accorded less favorable treatment than is accorded to anoth-
er supplier established in that country on the basis of —

(1) Foreign ownership or affiliation; or

(2) Where the goods being supplied were produced,
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provided that the country of production is a designated,
North American Free Trade Agreement, or a Caribbean
Basin country.

25.403 Exceptions.

This subpart does not apply to—

(&) An acquisition of an eligible product where the esti-
mated value of the acquisition falls below the dollar thresh-
olds discussed in 25.402(a);

(b) Products of countries (1) not identified in 25.401 as
designated, Caribbean Basin, or North American Free
Trade Agreement countries, or (2) barred by 25.402(c);

(¢) Purchases under small or small disadvantaged busi-
ness preference programs;

(d)(1) Purchases of arms, ammunition, or war materials,
or purchases indispensable for national security or for
national defense purposes, by the Department of Defense,
as provided in departmental regulations;

(2) Purchases indispensable for national security or
for national defense purposes, subject to policies estab-
lished by the U.S. Trade Representative.

(e) Construction contracts (but see 25.402(a)(3) and
4);

(f) Service contracts (except those services incidental to
the purchase of eligible products; provided, that the value
of the servicesis not greater than the value of the product);

(9) Research and devel opment contracts;

(h) Purchases by the U.S. Army Corps of Engineers,
except as provided at 25.402(a)(3) and (4);

(i) Purchases of itemsfor resale;

(j) Purchases under Subpart 8.6, Acquisition from
Federal Prison Industries, Inc., and Subpart 8.7,
Acquisition from the Blind and Other Severely
Handicapped,;

(k) Reserved;

(D(1) For purchases subject to North American Free
Trade Agreement or the European Community Agreement,
agencies not listed at 25.407;

(2) For other purchases under this subpart, agencies
not listed at 25.406; or
(m) Purchases of products that are excluded from duty

free treatment for Caribbean countries under 19 U.S.C.
2703(b), which presently are—

(1) Textiles and apparel articles that are subject to
textile agreements;

(2) Footwear, handbags, luggage, flat goods, work
gloves, and leather wearing apparel not designated as €li-
gible articles for this purpose of the Generalized System
of Preferences under Title V of the Trade Act of 1974;

(3) Tuna, prepared or preserved in any manner in air-
tight containers;

(4) Petroleum, or any product derived from
petroleum; and

(5) Watches and watch parts (including cases, bracelets
and straps), of whatever type including, but not limited to,
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mechanica, quartz digital or quartz analog, if such watch-
es or watch parts contain any material that is the product
of any country to which the Tariff Schedule of the United
States (TSUS) column two rates of duty apply.

25.404 [Reserved]

25.405 Procedures.

When the Trade Agreements Act or North American
Free Trade Agreement (NAFTA) applies, the following
procedures shall be used:

(a) Contracting officers shall comply with the require-
ments of 5.203, Publicizing and response time.

(b) Agencies shall not impose technical requirements
solely to preclude the acquisition of eligible products.

(c) Offers received in response to solicitations anticipat-
ing competitive negotiations shall be opened in the pres-
ence of an impartial witness, whose name shall be recorded
in the contract file.

(d) Solicitations shall specify that offers involving eligi-
ble products from designated, NAFTA, or Caribbean Basin
countries shall be submitted in the English language and in
U.S. dollars.

(e) Within three days after a contract award for an eligi-
ble product, agencies shall give unsuccessful offerors from
designated or NAFTA countries notice in accordance with
14.409-1 and 15.1002. “Day,” for purposes of the notifica-
tion process, means calendar day, except that the period
will run until a day which is not a Saturday, Sunday, or
legal holiday.

25.406 Agencies covered by the Agreement on
Government Procurement.

ACTION

Administrative Conference of the United States

American Battle Monuments Commission

Board for International Broadcasting

Commission on Civil Rights

Commodity Futures Trading Commission

Community Services Administration

Consumer Product Safety Commission

Department of Agriculture (the Agreement on
Government Procurement does not apply to acquiring agri-
cultural products in furtherance of agricultural support pro-
grams or human feeding programs)

Department of Commerce

Department of Defense (excludes Army Corps of
Engineers)

Department of Education

Department of Health and Human Services
Department of Housing and Urban Devel opment

Department of the Interior (excludes the Bureau of
Reclamation)

Department of Justice

Department of Labor

Department of State

Department of the Treasury

Department of Veterans Affairs

Environmental Protection Agency

Equal Employment Opportunity Commission

Executive Office of the President

Export-Import Bank of the United States

Farm Credit Administration

Federal Communications Commission

Federal Deposit Insurance Corporation

Federal Home Loan Bank Board

Federal Maritime Commission

Federal Mediation and Conciliation Service

Federal Trade Commission

General Services Administration (except Federal
Supply Groups 51 and 52 and Federal Supply Class 7340)

Interstate Commerce Commission

Maritime Administration of the Department of
Transportation

Merit Systems Protection Board

National Aeronautics and Space Administration

National Archives and Records Administration

National Credit Union Administration

National Labor Relations Board

National Mediation Board

National Science Foundation

National Transportation Safety Board

Nuclear Regulatory Commission

Office of Personnel Management

Overseas Private Investment Corporation

Peace Corps

Panama Canal Commission

Railroad Retirement Board

Securities and Exchange Commission

Selective Service System

Smithsonian Institution

United States Arms Control and Disarmament Agency

United States Information Agency

United States International Development Cooperation
Agency

United States International Trade Commission

25.407 Agencies covered by the European Community
and North American Free Trade Agreements.

(&) Theagencieslisted in 25.406.

(b) Bureau of Reclamation, Department of the Interior.

(c) Department of Energy (not including national secu-
rity procurements made in support of safeguarding nuclear
materials or technology and entered into under the authori-
ty of the Atomic Energy Act, or oil purchases related to
the Strategic Petroleum Reserve).

(d) Department of Transportation (the national security
considerations currently applicable to the Department of
Defense under the Agreement on Government Procurement
are applicable to the Coast Guard).
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(e) U.S. Army Corps of Engineers, Department of
Defense.

(f) Federal Housing Finance Board.

(g) Officeof Thrift Supervision.

25.408 Solicitation provision and contract clause.

(a) The contracting officer shall insert—

(1) The provision at 52.225-8, Buy American
Act—Trade Agreements—Balance of Payments
Program Certificate, in solicitations containing the
clause at 52.225-9;

(2) The clause at 52.225-9, Buy American
Act—Trade Agreements—Balance of Payments
Program, where the contracting officer has determined
that the acquisition is subject to the Trade Agreements
Act;

(3) The provision at 52.225-20, Buy American
Act—North American Free Trade Agreement (NAFTA)
Implementation Act—Balance of Payments Program
Certificate, in solicitations containing the clause at
52.225-21; and

(4) The clause at 52.225-21, Buy American
Act—North American Free Trade Agreement (NAFTA)
Implementation Act—Balance of Payments Program,
where the contracting officer has determined that the
acquisition is not subject to the Trade Agreements Act
but is subject to NAFTA.

(b) The contracting officer shall rely on the offeror’s
certification as submitted.

(c) The clause prescriptions at paragraph (a) of this sec-
tion shall apply where any item under a multiple item solic-
itation is determined to be subject to the Trade Agreements
Act or North American Free Trade Agreement
Implementation Act. If the Acts do not apply to al of the
items being solicited, the contracting officer shall indicate,
in the schedule, those items that are exempt.

(d) The contracting officer shall insert the provisions at
52.214-34, Submission of Offersin the English Language,
and 52.214-35, Submission of Offersin U.S. Currency, in
all solicitations subject to the Trade Agreements Act or
NAFTA.

SUBPART 25.5—PAYMENT IN LOCAL
FOREIGN CURRENCY

25.501 Padlicy.

(a) Contracts entered into and performed outside the
United States with local foreign firms will be priced and
paid in local currency, unless an international agreement
provides for payment in U.S. dollars or the contracting offi-
cer determines the use of local currency to be inequitable
or inappropriate.

(b) When the local currency increases in value in rela
tion to the dollar, aviolation of the Anti-Deficiency Act (31
U.S.C. 665) could occur. To avoid this possibility, agencies
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should ensure the availability of adequate dollar appropria-
tions to purchase local currency needed to make payments
against the contract.

SUBPART 25.6—CUSTOMSAND DUTIES

25.600 Scope of subpart.

This subpart provides policies and procedures for
exempting from import duties certain supplies purchased
under Government contracts. Regulations governing impor-
tations and duties are contained in the “Customs
Regulations” issued by the U.S. Customs Service,
Department of the Treasury (Chapter 1, Title 19 of the
Code of Federal Regulations).

25.601 Definition.

“Customs territory of the United States,” as used in this
subpart, means the States, the District of Columbia, and
Puerto Rico.

25.602 Palicy.

United States laws impose duties on foreign supplies
imported into the customs territory of the United States.
Certain exemptions from these duties are available to
Government agencies. Agencies shall use these exemptions
whenever the anticipated savings to appropriated funds will
outweigh the administrative costs associated with process-
ing required documentation.

25.603 Procedures.

(a) General. Except as provided elsewhere in the
Customs Regulations (see 19 CFR 10.100), all shipments
of imported supplies purchased under Government con-
tracts are subject to the usual Customs entry and examina-
tion requirements. Unless the agency obtains an exemption
(see 25.604), those shipments are also subject to duty.

(b) Formal entry and release. (1) Upon receipt of a
notice from a Government contractor or customs office of
the arrival, or pending arrival, of a shipment of supplies
entitled to duty-free entry, the contracting officer normally
shall execute—

(i) Customs Form 7501, Consumption Entry,
which shall serve as both the entry and the entry
summary (see 19 CFR Parts 141-142) (two copies to
be forwarded to the District Director of Customs at
port of entry);

(ii) Customs Form 7501-A, Consumption Entry
Permit (one copy to be forwarded to the District
Director of Customs at port of entry); and

(iti) Either a duty-free entry certificate when
required in accordance with 25.604 (two copiesto be
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forwarded to the District Director of Customs at port

of entry) or Customs Form 7506, Warehouse

Withdrawal Conditionally Free of Duty, and Permit

(two copies to be forwarded to the District Director

of Customs at warehouse |ocation).

(2) Customs forms are available from any District
Director of Customs Office or United States Customs
port. Data for completing customs forms shall be
obtained from the contractor.

(c) Immediate entry and release. Imported supplies pur-
chased under Government contracts are regarded as ship-
ments, the immediate delivery of which is necessary under
the provisions of 19 U.S.C. 1448(b). Request for their
release from Customs custody before formal entry and
release shall normally be made by the contracting officer
by filing Customs Form 3461, Immediate Delivery
Application, with the District Director of Customs at port
of entry. Forms for formal entry and release must be filed
within a reasonable time thereafter. Applications for imme-
diate delivery may be limited to particular shipments or
may cover all shipments under a Government contract.
They may be approved for specific or indefinite periods of
time (see 19 CFR 10.101 and 19 CFR Part 142, Subpart A,
for requirements).

25.604 Exempted supplies.

(a) Schedule 8 of the Tariff Schedules of the United
States (19 U.S.C. 1202) lists supplies for which exemptions
from duty may be obtained when imported into the cus-
toms territory of the United States under a Government
contract. For certain of these supplies, the contracting
agency must certify to the Commissioner of Customs that
they are for the purpose stated in the Tariff Schedule (see
19 CFR 10.102-104, 10.110, 10.114-119, 10.121, and 15
CFR 301 for requirements and formats).

(b) Supplies (as opposed to equipment) for Government-
operated vessels or aircraft may be withdrawn from any
customs-bonded warehouse, from continuous customs cus-
tody elsewhere than in a bonded warehouse, or from a for-
eign-trade zone free of duty and internal revenue tax as
provided in 19 U.S.C. 1309(a). The contracting activity
shall cite this authority on the appropriate customs form
when making such purchases (see 19 CFR 10.59(a)).

25.605 Contract clause.

(a) The contracting officer shall insert the clause at
52.225-10, Duty-Free Entry, in solicitations and contracts
over $100,000 that provide for, or anticipate furnishing to
the Government, supplies to be imported into the customs
territory of the United States.

(b) The clause may be used in solicitations and contracts
of $100,000 or less, if such action is consistent with the
policy in 25.602.

(c) If the contracting officer knows before award that the
contract includes specific supplies that will be accorded

duty-free entry, a list of these supplies shall be inserted in
the contract Schedule. The list shall include item numbers
from Schedule 8, Tariff Schedules of the United States, and
adescription of the supplies.

SUBPART 25.7—RESTRICTIONS ON CERTAIN
FOREIGN PURCHASES

25.701 [Reserved]

25.702 Restrictions.

(@) The Government does not acquire supplies or ser-
vices from foreign governments or their organizations
when these supplies or services cannot be imported lawful-
ly into the United States. Therefore, except as provided in
25.703(a), agencies and their contractors and subcontrac-
tors shall not acquire—

(1) Any supplies or services originating from sources
within the communist areas of North Korea, Vietnam,
Cambodia, or Cuba (31 CFR 500);

(2) Any supplies that are or were located in or trans-
ported from or through North Korea, Vietnam,
Cambodia, or Cuba (31 CFR 515); or

(3) Arms, ammunition, or military vehicles produced
in South Africa, or manufacturing data for such articles
(22 U.S.C. 2778).

(b) Agencies and their contractors and subcontractors
shall not acquire supplies or services originating from
sources within Irag, any supplies that are or were located in
or transported from or through Irag, or any supplies or ser-
vices from entities controlled by the Government of Iraq
(E.O. 12722 and 12724) (31 CFR 575). The effective date
for Iragi restrictionsis August 2, 1990. Questions concern-
ing these restrictions should be referred to the Department
of the Treasury, Office of Foreign Assets Control,
Washington, DC 20220 (Telephone No. (202) 622-2520).

25.703 Exceptions.

In unusual situations, supplies and services restricted by
25.702(a) may be acquired for use outside the United
States, its possessions, or Puerto Rico. Examples of an
unusual situation are an emergency or when the supplies or
services are not available from another source and a substi-
tute is not acceptable. The approval level for this exception
is the contracting officer for acquisitions at or below the
simplified acquisition threshold unless otherwise provided
by agency procedures. In the case of contracts in excess of
the simplified acquisition threshold, the approval level is
the agency head. A copy of the written approval shall be
furnished to the contractor.

25.704 Contract clause.

The contracting officer shall insert the clause at 52.225-
11, Restrictions on Certain Foreign Purchases, in solicita-
tions and contracts.
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SUBPART 25.8—INTERNATIONAL AGREEMENTS
AND COORDINATION

25.801 International agreements.

Treaties and agreements between the United States and
foreign governments may affect contracting within foreign
countries. Contracting officers should give particular atten-
tion to the provisions in those agreements that pertain to
purchase procedures, contract forms and clauses, taxes,
patents, technical information, facilities, and other matters
related to contracting.

25.802 Procedures.

() When placing contracts with contractors outside the
United States, for performance outside the United States,
contracting officers shall—

(1) Determine the existence and applicability of any
international agreements to contracts being planned or
processed, and ensure compliance with these agreements;
and

(2) Conduct the necessary advance acquisition plan-
ning and coordination between the appropriate United
States executive agencies and foreign interests as
required by these agreements.

(b) Many international agreements are compiled in the
“United States Treaties and Other International
Agreements’ series published by the Department of State.
Copies of this publication are normally available in over-
seas legal offices and United States diplomatic missions.

SUBPART 25.9—ADDITIONAL FOREIGN
ACQUISITION CLAUSES

25.901 Omission of examination of records clause.

(a) Definition. “Foreign contractor,” as used in this sub-
part, means a contractor or subcontractor organized or
existing under the laws of a country other than the United
States, itsterritories, or possessions.

(b) Policy. Asrequired by 10 U.S.C. 2313, 41 U.S.C.
254, and 15.106-1(b)(3), the contracting officer shall con-
sider for use in negotiated contracts with foreign contrac-
tors, whenever possible, the clause at 52.215-1,
Examination of Records by Comptroller General.
Omission of the clause should be approved only after the
contracting agency, having considered such factors as alter-
nate sources of supply, additional cost, and time of deliv-
ery, has made all reasonable efforts to include the clause.

(c) Conditions for omission. (1) The contracting officer
may omit the clause at 52.215-1, Examination of Records
by Comptroller General, from contracts with foreign con-
tractors—

(i) If the agency head determines, with the concur-
rence of the Comptroller General or a designee, the
omission of the clause will serve the public interest; or

(ii) If the contractor is a foreign government or
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agency thereof or is precluded by the laws of the
country involved from making its books, documents,
papers, or records available for examination, and the
agency head determines, after taking into account the
price and availability of the property or services from
domestic sources, that omission of the clause best
serves the public interest.

(2) When a determination under subparagraph
(©)(2)(ii) of this section is the basis for omission of the
clause at 52.215-1, Examination of Records by
Comptroller General, the agency head shall forward a
written report to the Congress explaining the reasons for
the determination; except that this requirement is not
applicable to the Department of Defense.

(d) Determination and findings. The determination and
findings shall—

(1) Identify the contract and its purpose, and whether
it is a contract with a foreign contractor or with a for-
eign government or agency thereof;

(2) Describe the effortsto include the clause;

(3) State the reasons for the contractor's refusal to
include the clause;

(4) Describe the price and availahility of the property
or services from the United States and other sources; and

(5) Determine that it will serve the interest of the
United States to omit the clause.

25.902 Inconsistency between English version and
translation of contract.

The contracting officer shall insert the clause at 52.225-
14, Inconsistency Between English Version and Trandlation
of Contract, in solicitations and contracts whenever transla-
tion into another language is anticipated.

SUBPART 25.10—IMPLEMENTATION OF
SANCTIONS AGAINST COUNTRIES THAT
DISCRIMINATE AGAINST UNITED STATES
PRODUCTSOR SERVICESIN GOVERNMENT
PROCUREMENT

25.1000 Scope of subpart.

This subpart implements section 305(d)(1) of the Trade
Agreements Act of 1979, as amended (19 U.S.C.
2515(d)(1)), which requires the President to identify a
country which discriminates against U.S. products or ser-
vices in Government procurement and to impose sanctions
on that country's products and services. This subpart does
not apply to the Department of Defense.

25.1001 Déefinitions.

As used in this subpart—

“Sanctioned European Community (EC) construction”
means construction to be performed in a sanctioned member
state of the EC and the contract is awarded by a contracting
activity located in the United States or itsterritories.
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“Sanctioned EC end product” means an article that (a) is
wholly the growth product or manufacture of a sanctioned
member state of the EC or (b) in the case of an article
which consists in whole or in part of materials from anoth-
er country or instrumentality, has been substantially trans-
formed into a new and different article of commerce with a
name, character or use distinct from that from which it was
so transformed in a sanctioned member state of the EC.
The term includes services (except transportation services)
incidental to its supply; provided, that the value of these
incidental services does not exceed that of the product
itself. It does not include service contracts as such.

“Sanctioned EC services” means services to be per-
formed in a sanctioned member state of the EC when the
contract is awarded by a contracting activity located in the
United States or its territories.

“Sanctioned member state of the EC” means Austria,
Belgium, Denmark, Finland, France, Ireland, Italy,
Luxembourg, the Netherlands, Sweden, and the United
Kingdom.

25.1002 Tradesanctions.
(@) Subject to the exceptions in paragraph (b) of this
section, executive agencies shall not award contracts for—
(1) Sanctioned EC end products with an estimated
acquisition value of less than—

(i) $450,000 for Power Marketing Administra-
tions of the Department of Energy; or

(ii) $176,000 for other executive agencies.

(2) Sanctioned EC construction with an estimated
acquisition value of less than $6,500,000.
(3) Sanctioned EC services asfollows:

(i) All service contracts awarded by the Power
Marketing Administrations of the Department of
Energy.

(ii) Service contracts with an estimated acquisi-
tion value less than $176,000 for all other executive
agencies.

(ill) Regardless of dollar value, contracts for—

(A) All transportation services, including
Launching Services (all V codes, J019, J998,
J999, K019);

(B) Dredging (Y216, Z216);

(C) Management and operation contracts of
certain government or privately-owned facilities
used for government purposes, including federal-
ly-funded research and development centers (all
M codes);

(D) Development, production or co-production
of program material for broadcasting, such as
motion pictures (T006, TO16);

(E) Research and development (all A codes);

(F) Airport concessions (S203);

(G) Legal services (R418);

(H) Hotel and restaurant services (S203);

(1) Placement and supply of personnel services

(V241, V251);

(J) Investigation and security services (S206,

S211, R423);

(K) Education and training services (all U
codes, R419);
(L) Health and social services (all O codes, all

G codes);

(M) Recreational, cultural, and sporting ser-
vices (G003); and

(N) Telecommunications services (encompass-
ing only voice telephony, telex, radio telephony,
paging, and satellite services) (S1, D304, D305,

D316, D317, D399).

(b) The sanctions in paragraph (a) of this section do not
apply to the following:

(1) Purchases awarded by simplified procedures in
accordance with Part 13.

(2) Total small business set asides under 19.502-2.

(3) Contracts in support of the U.S. national security
interests.

(4) Contracts for goods or services awarded outside
the United States and its territories where the goods or
services are to be used outside the United States.

(5) Contracts for essential spare, repair, or replace-
ment parts not otherwise available from non-sanctioned
countries.

(c) Authority to exempt certain procurements. (1) The
head of an agency, without power of redelegation, may
authorize the award of a contract or class of contracts for
sanctioned EC end products, services, and construction, the
purchase of which is otherwise prohibited under paragraph
(a) of this section if the agency head determines that such
action is necessary—

() Inthe publicinterest;

(ii) To avoid the restriction of competition in a
manner which would limit the procurement in ques-
tion to, or would establish a preference for, the ser-
vices, articles, materials, or supplies of a single man-
ufacturer or supplier; or

(iii) Because there would be or are an insufficient
number of potential or actual bidders to assure the
procurement of services, articles, materials or sup-
plies of requisite quality at competitive prices.

(2) When a determination is made according to this
paragraph (c), the head of the agency shall notify the
Chairman of the Committee on Banking, Finance and
Urban Affairs and the Chairman of the Committee on
Governmental Affairs of the United States Senate; the
Chairman of the Committee on Ways and Means and the
Chairman of the Committee on Government Operations
of the United States House of Representatives—

(i) Not less than 30 days prior to the date of
award of a contract or the date of authorization of the
award of a class of contracts; or
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(i) Not more than 90 days after the award of a
contract or authorization where the agency's need for
the service, article, material or supply is of such
urgency that the United States would be seriously
injured by adelay.

(3) A copy of the notification required in paragraph
(©)(2) of this section shall be sent to the United States
Trade Representative.

25.1003 Salicitation provisions and contract clauses.

Except as provided in 25.1002(b) and (c)—
(a) Insert the clause at 52.225-18, European
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Community Sanctions for End Products, in solicitations
and contracts for supplies with an estimated acquisition
value less than: (1) $450,000 for Power Marketing
Administrations of the Department of Energy; and (2)
$182,000 for all other executive agencies.

(b) Insert the clause at 52.225-19, European
Community Sanction for Services, in solicitations and con-
tracts (1) for all services purchased by the Power
Marketing Administrations of the Department of Energy;
(2) for services with an estimated value less than $182,000
purchased by all other executive agencies; and (3) al ser-
viceslisted in FAR 25.1002(a)(3)(iii).



