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PART 16
TYPESOF CONTRACTS

16.000 Scope of part.

This part describes types of contracts that may be used
in acquisitions. It prescribes policies and procedures and
provides guidance for selecting a contract type appropriate
to the circumstances of the acquisition.

SUBPART 16.1—SELECTING CONTRACT TYPES

16.101 General.

(a) A wide selection of contract types is available to the
Government and contractors in order to provide needed
flexibility in acquiring the large variety and volume of sup-
plies and services required by agencies. Contract types
vary according to (1) the degree and timing of the responsi-
bility assumed by the contractor for the costs of perfor-
mance and (2) the amount and nature of the profit incentive
offered to the contractor for achieving or exceeding speci-
fied standards or goals.

(b) The contract types are grouped into two broad cate-
gories: fixed-price contracts (see Subpart 16.2) and cost-
reimbursement contracts (see Subpart 16.3). The specific
contract types range from firm-fixed-price, in which the
contractor has full responsibility for the performance costs
and resulting profit (or loss), to cost-plus-fixed-fee, in
which the contractor has minimal responsibility for the per-
formance costs and the negotiated fee (profit) is fixed. In
between are the various incentive contracts (see Subpart
16.4), in which the contractor’s responsibility for the perfor-
mance costs and the profit or fee incentives offered are tai-
lored to the uncertainties involved in contract performance.

16.102 Palicies.

(a) Contracts resulting from sealed bidding shall be
firm-fixed-price contracts or fixed-price contracts with eco-
nomic price adjustment.

(b) Contracts negotiated under Part 15 may be of any
type or combination of types that will promote the
Government’s interest, except as restricted in this part (see
10 U.S.C. 2306(a) and 41 U.S.C. 254(a)). Contract types
not described in this regulation shall not be used, except as
a deviation under Subpart 1.4.

(c) The cost-plus-a-percentage-of-cost system of con-
tracting shall not be used (see 10 U.S.C. 2306(a) and 41
U.S.C. 254(b)). Prime contracts (including letter contracts)
other than firm-fixed-price contracts shall, by an appropri-
ate clause, prohibit cost-plus-a-percentage-of-cost subcon-
tracts (see clauses prescribed in Subpart 44.2 for cost-reim-
bursement contracts and Subparts 16.2 and 16.4 for fixed-
price contracts).

(d) No contract may be awarded before the execution of
any determination and findings (D&F's) required by this
part. Minimum requirements for the content of D&F's
required by this part are specified in 1.704.

16.103 Negotiating contract type.

(a) Selecting the contract type is generally a matter for
negotiation and requires the exercise of sound judgment.
Negotiating the contract type and negotiating prices are
closely related and should be considered together. The
objective is to negotiate a contract type and price (or esti-
mated cost and fee) that will result in reasonable contractor
risk and provide the contractor with the greatest incentive
for efficient and economical performance.

(b) A firm-fixed-price contract, which best utilizes the
basic profit motive of business enterprise, shall be used
when the risk involved is minimal or can be predicted with
an acceptable degree of certainty. However, when a reason-
able basis for firm pricing does not exist, other contract
types should be considered, and negotiations should be
directed toward selecting a contract type (or combination
of types) that will appropriately tie profit to contractor per-
formance.

(c) In the course of an acquisition program, a series of
contracts, or a single long-term contract, changing circum-
stances may make a different contract type appropriate in
later periods than that used at the outset. In particular, con-
tracting officers should avoid protracted use of a cost-reim-
bursement or time-and-materials contract after experience
provides abasis for firmer pricing.

(d) Each contract file shall include documentation to
show why the particular contract type was selected.
Exceptions to this requirement are (1) fixed-price acquisi-
tions made under simplified acquisition procedures, (2)
contracts on a firm fixed-price basis other than those for
major systems or research and development, and (3)
awards on the set-aside portion of sealed bid partial set-
asides for small business.
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16.104 Factorsin selecting contract types.

There are many factors that the contracting officer
should consider in selecting and negotiating the contract
type. They include the following:

(a) Price competition. Normally, effective price compe-
tition results in redlistic pricing, and a fixed-price contract
isordinarily in the Government’s interest.

(b) Price analysis. Price analysis, with or without com-
petition, may provide a basis for selecting the contract
type. The degree to which price analysis can provide areal-
istic pricing standard should be carefully considered. (See
15.805-2.)

(c) Cost analysis. In the absence of effective price
competition and if price analysisis not sufficient, the cost
estimates of the offeror and the Government provide the
bases for negotiating contract pricing arrangements. It is
essential that the uncertainties involved in performance
and their possible impact upon costs be identified and
evaluated, so that a contract type that places a reasonable
degree of cost responsibility upon the contractor can be
negotiated.

(d) Type and complexity of the requirement. Complex
requirements, particularly those unique to the Government,
usually result in greater risk assumption by the
Government. This is especially true for complex research
and development contracts, when performance uncertain-
ties or the likelihood of changes makes it difficult to esti-
mate performance costs in advance. As a requirement
recurs or as quantity production begins, the cost risk should
shift to the contractor, and a fixed-price contract should be
considered.

(e) Urgency of the requirement. If urgency is a primary
factor, the Government may choose to assume a greater
proportion of risk or it may offer incentives to ensure time-
ly contract performance.

(f) Period of performance or length of production run.
In times of economic uncertainty, contracts extending over
arelatively long period may require economic price adjust-
ment terms.

(g) Contractor’s technical capability and financial
responsibility.

(h) Adequacy of the contractor’s accounting system.
Before agreeing on a contract type other than firm-fixed-
price, the contracting officer shall ensure that the con-
tractor’s accounting system will permit timely develop-
ment of all necessary cost data in the form required by
the proposed contract type. This factor may be critical
when the contract type requires price revision while per-
formance is in progress, or when a cost-reimbursement
contract is being considered and all current or past expe-
rience with the contractor has been on a fixed-price
basis.
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(i) Concurrent contracts. If performance under the pro-
posed contract involves concurrent operations under other
contracts, the impact of those contracts, including their
pricing arrangements, should be considered.

(j) Extent and nature of proposed subcontracting. If the
contractor proposes extensive subcontracting, a contract
type reflecting the actual risks to the prime contractor
should be selected.

16.105 Solicitation provision.

The contracting officer shall complete and insert the
provision at 52.216-1, Type of Contract, in a solicitation
unlessitisfor—

(@) A fixed-price acquisition made under simplified
acquisition procedures; or

(b) Information or planning purposes.

SUBPART 16.2—FIXED-PRICE CONTRACTS

16.201 General.

Fixed-price types of contracts provide for a firm price
or, in appropriate cases, an adjustable price. Fixed-price
contracts providing for an adjustable price may include a
ceiling price, atarget price (including target cost), or both.
Unless otherwise specified in the contract, the ceiling price
or target price is subject to adjustment only by operation of
contract clauses providing for equitable adjustment or other
revision of the contract price under stated circumstances.
The contracting officer shall use firm-fixed-price or fixed-
price with economic price adjustment contracts when
acquiring commercial items.

16.202 Firm-fixed-price contracts.

16.202-1 Description.

A firm-fixed-price contract provides for a price that is
not subject to any adjustment on the basis of the contrac-
tor’s cost experience in performing the contract. This con-
tract type places upon the contractor maximum risk and
full responsibility for all costs and resulting profit or loss.
It provides maximum incentive for the contractor to control
costs and perform effectively and imposes a minimum
administrative burden upon the contracting parties.

16.202-2 Application.

A firm-fixed-price contract is suitable for acquiring
commercial items (see Parts 2 and 12) or for acquiring
other supplies or services on the basis of reasonably defi-
nite functional or detailed specifications (see Part 11) when
the contracting officer can establish fair and reasonable
prices at the outset, such as when—
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(a) There is adequate price competition;

(b) There are reasonable price comparisons with prior
purchases of the same or similar supplies or services made
on a competitive basis or supported by valid cost or pricing
data;

(c) Available cost or pricing information permits realis-
tic estimates of the probable costs of performance; or

(d) Performance uncertainties can be identified and rea-
sonable estimates of their cost impact can be made, and the
contractor is willing to accept a firm fixed price represent-
ing assumption of the risks involved.

16.203 Fixed-price contracts with economic price
adjustment.

16.203-1 Description.

A fixed-price contract with economic price adjust-
ment provides for upward and downward revision of the
stated contract price upon the occurrence of specified con-
tingencies. Economic price adjustments are of three genera
types:

(a) Adjustments based on established prices. These
price adjustments are based on increases or decreases from
an agreed-upon level in published or otherwise established
prices of specific items or the contract end items.

(b) Adjustments based on actual costs of labor or mate-
rial. These price adjustments are based on increases or
decreases in specified costs of labor or material that the
contractor actually experiences during contract perfor-
mance.

(c) Adjustments based on cost indexes of labor or mate-
rial. These price adjustments are based on increases or
decreasesin labor or material cost standards or indexes that
are specifically identified in the contract.

16.203-2 Application.

A fixed-price contract with economic price adjustment
may be used when (i) there is serious doubt concerning the
stability of market or labor conditions that will exist during
an extended period of contract performance, and (ii) con-
tingencies that would otherwise be included in the contract
price can be identified and covered separately in the con-
tract. Price adjustments based on established prices should
normally be restricted to industry-wide contingencies.
Price adjustments based on labor and material costs should
be limited to contingencies beyond the contractor’s control.
For use of economic price adjustment in sealed bid con-
tracts, see 14.408-4.

(a) In establishing the base level from which adjustment
will be made, the contracting officer shall ensure that con-
tingency allowances are not duplicated by inclusion in both
the base price and the adjustment requested by the contrac-
tor under economic price adjustment clause.

(b) In contracts that do not require submission of cost or
pricing data, the contracting officer shall obtain adequate
information to establish the base level from which adjust-
ment will be made and may require verification of data
submitted.

16.203-3 Limitations.

A fixed-price contract with economic price adjustment
shall not be used unless the contracting officer determines
that it is necessary either to protect the contractor and the
Government against significant fluctuations in labor or
material costs or to provide for contract price adjustment in
the event of changes in the contractor’s established prices.

16.203-4 Contract clauses.

(a) Adjustment based on established prices—standard
supplies. (1) The contracting officer shall, when contract-
ing by negotiation, insert the clause at 52.216-2, Economic
Price Adjustment—Standard Supplies, or an agency-pre-
scribed clause as authorized in subparagraph (a)(2) of this
subsection, in solicitations and contracts when all of the
following conditions apply:

(i) A fixed-price contract is contempl ated.

(i1) The requirement is for standard supplies that
have an established catalog or market price, verified
using the criteriain 15.804-1.

(i) The contracting officer has made the determi-
nation specified in 16.203-3.

(2) If al the conditions in subparagraph (a)(1) of this
subsection apply and the contracting officer determines
that the use of the clause at 52.216-2 is inappropriate,
the contracting officer may use an agency-prescribed
clause instead of the clause at 52.216-2.

(3) If the negotiated unit price reflects a net price after
applying a trade discount from a catalog or list price, the
contracting officer shall document in the contract file
both the catalog or list price and the discount. (This does
not apply to prompt payment or cash discounts.)

(b) Adjustment based on established prices—semistan-
dard supplies. (1) The contracting officer shall, when con-
tracting by negotiation, insert the clause at 52.216-3,
Economic Price Adjustment—Semistandard Supplies, or
an agency-prescribed clause as authorized in subparagraph
(2) below, in solicitations and contracts when all of the fol-
lowing conditions apply:

(i) A fixed-price contract is contemplated.

(if) The requirement is for semistandard supplies
for which the prices can be reasonably related to the
prices of nearly equivalent standard supplies that
have an established catalog or market price, verified
using the criteriain 15.804-1.

(iii) The contracting officer has made the determi-
nation specified in 16.203-3.
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(2) If al conditions in subparagraph (b)(1) above
apply and the contracting officer determines that the use
of the clause at 52.216-3 is inappropriate, the contract-
ing officer may use an agency-prescribed clause instead
of the clause at 52.216-3.

(3) If the negotiated unit price reflects a net price after
applying a trade discount from a catalog or list price, the
contracting officer shall document in the contract file
both the catalog or list price and the discount. (This does
not apply to prompt payment or cash discounts.)

(4) Before entering into the contract, the contracting
officer and contractor must agree in writing on the iden-
tity of the standard supplies and the corresponding con-
tract line items to which the clause applies.

(5) If the supplies are standard, except for preserva-
tion, packaging, and packing requirements, the clause
prescribed in 16.203-4(a) shall be used rather than this
clause.

(c) Adjustments based on actual cost of labor or mate-
rial. (1) The contracting officer shall, when contracting by
negotiation, insert a clause that is substantially the same as
the clause at 52.216-4, Economic Price Adjustment
—Labor and Material, or an agency-prescribed clause as
authorized in subparagraph (2) below, in solicitations and
contracts when all of the following conditions apply:

(i) A fixed-price contract is contemplated.

(i) There is no major element of design engineer-
ing or development work involved.

(iii) One or more identifiable labor or material
cost factors are subject to change.

(iv) The contracting officer has made the determi-
nation specified in 16.203-3.

(2) If al conditions in subparagraph (c)(1) above
apply and the contracting officer determines that the use
of the clause at 52.216-4 is inappropriate, the contract-
ing officer may use an agency-prescribed clause instead
of the clause at 52.216-4.

(3) The contracting officer shall describe in detail in
the contract Schedule—

(i) The types of labor and materials subject to
adjustment under the clause;

(if) The labor rates, including fringe benefits (if
any) and unit prices of materials that may be
increased or decreased; and

(iif) The quantities of the specified labor and
materials allocable to each unit to be delivered under
the contract.

(4) In negotiating adjustments under the clause, the
contracting officer shall—

(i) Consider work in process and materials on
hand at the time of changes in labor rates, including
fringe benefits (if any) or material prices;

(ii) Not include in adjustments any indirect cost
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(except fringe benefits as defined in 31.205-6(m)) or

profit; and

(iii) Consider only those fringe benefits specified
in the contract Schedule.

(d) Adjustments based on cost indexes of labor or mate-
rial. The contracting officer should consider using an eco-
nomic price adjustment clause based on cost indexes of
labor or material under the circumstances and subject to
approval as described in subparagraphs (1) and (2) below.

(1) A clause providing adjustment based on cost
indexes of labor or materials may be appropriate
when—

(i) The contract involves an extended period of
performance with significant costs to be incurred
beyond 1 year after performance begins;

(if) The contract amount subject to adjustment is
substantial; and

(iii) The economic variables for labor and materi-
als are too unstable to permit a reasonable division of
risk between the Government and the contractor,
without this type of clause.

(2) Any clause using this method shall be prepared
and approved under agency procedures. Because of the
variations in circumstances and clause wording that may
arise, no standard clause is prescribed.

16.204 Fixed-priceincentive contracts.

A fixed-price incentive contract is a fixed-price contract
that provides for adjusting profit and establishing the final
contract price by a formula based on the relationship of
final negotiated total cost to total target cost. Fixed-price
incentive contracts are covered in Subpart 16.4, Incentive
Contracts. See 16.403 for more complete descriptions,
application, and limitations for these contracts. Prescribed
clauses are found at 16.405.

16.205 Fixed-price contracts with prospective price
redeter mination.

16.205-1 Description.

A fixed-price contract with prospective price redetermi-
nation provides for (a) afirm fixed price for an initial peri-
od of contract deliveries or performance and (b) prospec-
tive redetermination, at a stated time or times during per-
formance, of the price for subsequent periods of perfor-
mance.

16.205-2 Application.

A fixed-price contract with prospective price redetermi-
nation may be used in acquisitions of quantity production
or services for which it is possible to negotiate a fair and
reasonable firm fixed price for an initial period, but not for
subsequent periods of contract performance.
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(a) The initial period should be the longest period for
which it is possible to negotiate a fair and reasonable firm
fixed price. Each subsequent pricing period should be at
least 12 months.

(b) The contract may provide for a ceiling price based
on evaluation of the uncertainties involved in performance
and their possible cost impact. This ceiling price should
provide for assumption of a reasonable proportion of the
risk by the contractor and, once established, may be adjust-
ed only by operation of contract clauses providing for equi-
table adjustment or other revision of the contract price
under stated circumstances.

16.205-3 Limitations.

This contract type shall not be used unless—

(a) Negotiations have established that (1) the conditions
for use of a firm-fixed-price contract are not present (see
16.202-2), and (2) a fixed-price incentive contract would
not be more appropriate;

(b) The contractor’s accounting system is adequate for
price redetermination;

(c) The prospective pricing periods can be made to con-
form with operation of the contractor’s accounting system;
and

(d) Thereis reasonable assurance that price redetermina-
tion actions will take place promptly at the specified times.

16.205-4 Contract clause.

The contracting officer shall, when contracting by nego-
tiation, insert the clause at 52.216-5, Price
Redetermination—Prospective, in solicitations and con-
tracts when a fixed-price contract is contemplated and the
conditions specified in 16.205-2 and 16.205-3(a) through

(d) apply.

16.206 Fixed-ceiling-price contracts with retroactive
price redeter mination.

16.206-1 Description.

A fixed-ceiling-price contract with retroactive price
redetermination provides for (a) a fixed ceiling price, and
(b) retroactive price redetermination within the ceiling after
completion of the contract.

16.206-2 Application.

A fixed-ceiling-price contract with retroactive price
redetermination is appropriate for research and devel-
opment contracts estimated at $100,000 or less when it
is established at the outset that a fair and reasonable
firm fixed price cannot be negotiated and that the
amount involved and short performance period make
the use of any other fixed-price contract type impracti-
cable.

(a) A ceiling price shall be negotiated for the contract at
alevel that reflects a reasonable sharing of risk by the con-
tractor. The established ceiling price may be adjusted only
if required by the operation of contract clauses providing
for equitable adjustment or other revision of the contract
price under stated circumstances.

(b) The contract should be awarded only after negotia-
tion of a billing price that is as fair and reasonable as the
circumstances permit.

(c) Since this contract type provides the contractor no
cost control incentive except the ceiling price, the contract-
ing officer should make clear to the contractor during dis-
cussion before award that the contractor’s management
effectiveness and ingenuity will be considered in retroac-
tively redetermining the price.

16.206-3 Limitations.

This contract type shall not be used unless—

(a) The contract is for research and development and the
estimated cost is $100,000 or less;

(b) The contractor’s accounting system is adequate for
price redetermination;

(c) There is reasonable assurance that the price redeter-
mination will take place promptly at the specified time; and

(d) The head of the contracting activity (or a higher-
level official, if required by agency procedures) approves
its use in writing.

16.206-4 Contract clause.

The contracting officer shall, when contracting by
negotiation, insert the clause at 52.216-6, Price
Redetermination—Retroactive, in solicitations and con-
tracts when a fixed-price contract is contemplated and
the conditions in 16.206-2 and 16.206-3(a) through (d)

apply.
16.207 Firm-fixed-price, level-of-effort term contracts.

16.207-1 Description.

A firm-fixed-price, level-of-effort term contract requires
(a) the contractor to provide a specified level of effort, over
a stated period of time, on work that can be stated only in
general terms and (b) the Government to pay the contractor
afixed dollar amount.

16.207-2 Application.

A firm-fixed-price, level-of-effort term contract is
suitable for investigation or study in a specific research
and development area. The product of the contract is usu-
ally areport showing the results achieved through appli-
cation of the required level of effort. However, payment
is based on the effort expended rather than on the results
achieved.
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16.207-3 Limitations.

This contract type may be used only when—

(a) The work required cannot otherwise be clearly
defined;

(b) The required level of effort is identified and agreed
upon in advance;

(c) There is reasonable assurance that the intended result
cannot be achieved by expending less than the stipulated
effort; and

(d) The contract price is $100,000 or less, unless
approved by the chief of the contracting office.

SUBPART 16.3—COST-REIMBURSEMENT CON-
TRACTS

16.301 General.

16.301-1 Description.

Cost-reimbursement types of contracts provide for pay-
ment of allowable incurred costs, to the extent prescribed in
the contract. These contracts establish an estimate of total
cost for the purpose of obligating funds and establishing a
celling that the contractor may not exceed (except at its own
risk) without the approval of the contracting officer.

16.301-2 Application.

Cost-reimbursement contracts are suitable for use only
when uncertainties involved in contract performance do not
permit costs to be estimated with sufficient accuracy to use
any type of fixed-price contract.

16.301-3 Limitations.
(@) A cost-reimbursement contract may be used only
when—
(1) The contractor’s accounting system is adequate for
determining costs applicable to the contract; and
(2) Appropriate Government surveillance during per-
formance will provide reasonable assurance that effi-
cient methods and effective cost controls are used;
(3) See 15.903(d) for statutory limitations on price or
fee.
(b) The use of cost-reimbursement contracts is prohibit-
ed for the acquisition of commercial items (see Parts 2 and
12).

16.302 Cost contracts.

(a) Description. A cost contract is a cost-reimbursement
contract in which the contractor receives no fee.

(b) Application. A cost contract may be appropriate for
research and development work, particularly with nonprofit
educational institutions or other nonprofit organizations,
and for facilities contracts.

(c) Limitations. See 16.301-3.
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16.303 Cost-sharing contracts.

(a) Description. A cost-sharing contract is a cost-reim-
bursement contract in which the contractor receives no fee
and is reimbursed only for an agreed-upon portion of its
allowable costs.

(b) Application. A cost-sharing contract may be used
when the contractor agrees to absorb a portion of the costs,
in the expectation of substantial compensating benefits.

(c) Limitations. See 16.301-3.

16.304 Cost-plus-incentive-fee contracts.

A cost-plus-incentive-fee contract is a cost-reimburse-
ment contract that provides for an initially negotiated fee to
be adjusted later by a formula based on the relationship of
total allowable costs to total target costs. Cost-plus-incen-
tive-fee contracts are covered in Subpart 16.4, Incentive
Contracts. See 16.404-1 for a more complete description
and discussion of application of these contracts. See
16.301-3 for limitations.

16.305 Cost-plus-awar d-fee contracts.

A cost-plus-award-fee contract is a cost-reimbursement
contract that provides for a fee consisting of (a) a base
amount (which may be zero) fixed at inception of the con-
tract and (b) an award amount, based upon a judgmental
evaluation by the Government, sufficient to provide moti-
vation for excellence in contract performance. Cost-plus-
award-fee contracts are covered in Subpart 16.4, Incentive
Contracts. See 16.404-2 for a more complete description
and discussion of application of these contracts. See
16.301-3 and 16.404-2(c) for limitations.

16.306 Cost-plus-fixed-fee contracts.

(a) Description. A cost-plus-fixed-fee contract is a cost-
reimbursement contract that provides for payment to the
contractor of a negotiated fee that is fixed at the inception
of the contract. The fixed fee does not vary with actual
cost, but may be adjusted as aresult of changes in the work
to be performed under the contract. This contract type per-
mits contracting for efforts that might otherwise present too
great a risk to contractors, but it provides the contractor
only a minimum incentive to control costs.

(b) Application. (1) A cost-plus-fixed-fee contract is
suitable for use when the conditions of 16.301-2 are pre-
sent and, for example—

(i) The contract is for the performance of research
or preliminary exploration or study, and the level of
effort required is unknown; or

(if) The contract is for development and test, and
using a cost-plus-incentive-fee contract is not practical.
(2) A cost-plus-fixed-fee contract normally should

not be used in development of major systems (see

Part 34) once preliminary exploration, studies, and risk
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reduction have indicated a high degree of probability

that the development is achievable and the Government

has established reasonably firm performance objectives

and schedules.

(c) Limitations. No cost-plus-fixed-fee contract shall be
awarded unless—

(1) All limitations in 16.301-3 are complied with;
and

(2) The contracting officer has signed a determina-
tion and findings establishing the basis for application
of the statutory price or fee limitation (see 15.903(d)).
(d) Completion and term forms. A cost-plus-fixed-fee

contract may take one of two basic forms—completion or
term.

(1) The completion form describes the scope of work
by stating a definite goal or target and specifying an end
product. This form of contract normally requires the
contractor to complete and deliver the specified end
product (e.g., a final report of research accomplishing
the goal or target) within the estimated cogt, if possible,
as a condition for payment of the entire fixed fee.
However, in the event the work cannot be completed
within the estimated cost, the Government may require
more effort without increase in fee, provided the
Government increases the estimated cost.

(2) The term form describes the scope of work in
general terms and obligates the contractor to devote a
specified level of effort for a stated time period. Under
this form, if the performance is considered satisfactory
by the Government, the fixed fee is payable at the expi-
ration of the agreed-upon period, upon contractor certi-
fication that the level of effort specified in the contract
has been expended in performing the contract work.
Renewal for further periods of performance is a new
acquisition that involves new cost and fee arrangements.

(3) Because of the differences in obligation assumed
by the contractor, the completion form is preferred over
the term form whenever the work, or specific milestones
for the work, can be defined well enough to permit
development of estimates within which the contractor
can be expected to compl ete the work.

(4) The term form shall not be used unless the con-
tractor is obligated by the contract to provide a specific
level of effort within a definite time period.

16.307 Contract clauses.

(a) The contracting officer shall insert the clause at
52.216-7, Allowable Cost and Payment, in solicitations and
contracts when a cost-reimbursement contract (other than a
facilities contract) is contemplated. If the contract is with
an educational institution, modify the clause by deleting
from paragraph (a) the words “ Subpart 31.2” and substitut-
ing for them “Subpart 31.3.” If the contract is with a State
or local government, modify the clause by deleting from
paragraph (a) the words “ Subpart 31.2" and substituting for

them “Subpart 31.6.”" If the contract is with a nonprofit
organization other than an educational institution, a State or
local government, or a nonprofit organization exempted
under OMB Circular No. A-122, modify the clause by
deleting from paragraph (a) the words “Subpart 31.2" and
substituting for them “ Subpart 31.7.”

(b) The contracting officer shall insert the clause at
52.216-8, Fixed Fee, in solicitations and contracts when a
cost-plus-fixed-fee contract (other than a facilities contract
or a construction contract) is contemplated.

(c) The contracting officer shall insert the clause at
52.216-9, Fixed-Fee—Construction, in solicitations and
contracts when a cost-plus-fixed-fee construction contract
is contemplated.

(d) The contracting officer shall insert the clause at
52.216-10, Incentive Fee, in solicitations and contracts
when a cost-plus-incentive-fee contract (other than afacili-
ties contract) is contemplated.

(e)(1) The contracting officer shall insert the clause at
52.216-11, Cost Contract—No Fee, in solicitations and
contracts when a cost-reimbursement contract is contem-
plated that provides no fee and is not a cost-sharing con-
tract or afacilities contract.

(2) If a cost-reimbursement research and devel op-
ment contract with an educational institution or a non-
profit organization that provides no fee or other payment
above cost and is not a cost-sharing contract is contem-
plated, and if the contracting officer determines that
withholding of a portion of allowable costs is not
required, the contracting officer shall use the clause with
itsAlternate 1.

(f)(1) The contracting officer shall insert the clause at
52.216-12, Cost-Sharing Contract—No Fee, in solicitations
and contracts when a cost-sharing contract (other than a
facilities contract) is contemplated.

(2) If a cost-sharing research and development con-
tract with an educational institution or a nonprofit orga-
nization is contemplated, and if the contracting officer
determines that withholding of a portion of allowable
costs is not required, the contracting officer shall use the
clause with its Alternate I.

(9)(1) The contracting officer shall insert the clause at
52.216-13, Allowable Cost and Payment—Facilities, in
solicitations and contracts when a cost-reimbursement con-
solidated facilities contract or a cost-reimbursement facili-
ties acquisition contract (see 45.302-6) is contempl ated.

(2) If afacilities acquisition contract is contemplated
and, in the judgment of the contracting officer, it may be
necessary to withhold payment of an amount to protect
the Government’s interest, the contracting officer shall
use the clause with its Alternate |.

(h) The contracting officer shall insert the clause at
52.216-14, Allowable Cost and Payment—Facilities Use,
in solicitations and contracts when a facilities use contract
is contemplated.

(FAC 90-39) 16-7
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(i) The contracting officer shall insert the clause at
52.216-15, Predetermined Indirect Cost Rates, in solicita-
tions and contracts when a cost-reimbursement research
and development contract with an educational institution
(see 42.705-3(b)) is contemplated and predetermined indi-
rect cost rates are to be used. If the contract is a facilities
contract, modify paragraph (c) by deleting the words
“Subpart 31.1" and substituting for them “section 31.106.”

SUBPART 16.4—INCENTIVE CONTRACTS

16.401 General.

(a) Incentive contracts as described in this subpart are
appropriate when a firm-fixed-price contract is not appro-
priate and the required supplies or services can be acquired
at lower costs and, in certain instances, with improved
delivery or technical performance, by relating the amount
of profit or fee payable under the contract to the contrac-
tor’s performance. Incentive contracts are designed to
obtain specific acquisition objectives by—

(1) Establishing reasonable and attainable targets that
are clearly communicated to the contractor; and

(2) Including appropriate incentive arrangements
designed to (i) motivate contractor efforts that might not
otherwise be emphasized and (ii) discourage contractor
inefficiency and waste.

(b) When predetermined, formula-type incentives on
technical performance or delivery are included, increasesin
profit or fee are provided only for achievement that sur-
passes the targets, and decreases are provided for to the
extent that such targets are not met. The incentive increases
or decreases are applied to performance targets rather than
minimum performance requirements.

(c) The two basic categories of incentive contracts are
fixed-price incentive contracts (see 16.403) and cost-reim-
bursement-incentive contracts (see 16.404). Since it is usu-
aly to the Government’s advantage for the contractor to
assume substantial cost responsibility and an appropriate
share of the cost risk, fixed-price incentive contracts are
preferred when contract costs and performance require-
ments are reasonably certain. Cost-reimbursement incen-
tive contracts are subject to the overall limitations in
16.301 that apply to al cost-reimbursement contracts.

16.402 Application of predetermined, formula-type
incentives.

16.402-1 Cost incentives.

(@) Most incentive contracts include only cost incen-
tives, which take the form of a profit or fee adjustment for-
mula and are intended to motivate the contractor to effec-
tively manage costs. No incentive contract may provide for
other incentives without also providing a cost incentive (or
constraint).

(b) Except for cost-plus-award-fee contracts (see
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16.404-2), incentive contracts include a target cost, a target
profit or fee, and a profit or fee adjustment formula that
(within the constraints of a price ceiling or minimum and
maximum fee) provides that—
(1) Actual cost that meets the target will result in the
target profit or fee;
(2) Actual cost that exceeds the target will result in
downward adjustment of target profit or fee; and
(3) Actual cost that is below the target will result in
upward adjustment of target profit or fee.

16.402-2 Technical performanceincentives.

(8) Technical performance incentives may be considered
in connection with specific product characteristics (e.g., a
missile range, an aircraft speed, an engine thrust, or a vehi-
cle maneuverability) or other specific elements of the con-
tractor’s performance. These incentives should be designed
to tailor profit or fee to results achieved by the contractor,
compared with specified target goals.

(b) Technical performance incentives may be particular-
ly appropriate in major systems contracts, both in develop-
ment (when performance objectives are known and the fab-
rication of prototypes for test and evaluation is required)
and in production (if improved performance is attainable
and highly desirable to the Government).

(c) Technical performance incentives may involve a
variety of specific characteristics that contribute to the
overall performance of the end item. Accordingly, the
incentives on individual technical characteristics must be
balanced so that no one of them is exaggerated to the detri-
ment of the overall performance of the end item.

(d) Performance tests are generally essential in order to
determine the degree of attainment of performance targets.
Therefore, the contract must be as specific as possible in
establishing test criteria such as testing conditions, instru-
mentation precision, and data interpretation.

(e) Because performance incentives present complex
problems in contract administration, the contracting officer
should negotiate them in full coordination with
Government engineering and pricing specialists.

(f) It is essential that the Government and contractor
agree explicitly on the effect that contract changes (e.g.,
pursuant to the Changes clause) will have on performance
incentives.

(g) The contracting officer must exercise care, in estab-
lishing performance criteria, to recognize that the contrac-
tor should not be rewarded or penalized for attainments of
Government-furnished components.

16.402-3 Delivery incentives.

(a) Delivery incentives should be considered when
improvement from arequired delivery schedule is a signifi-
cant Government objective. It isimportant to determine the
Government’s primary objectives in a given contract (e.g.,
earliest possible delivery or earliest quantity production).
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(b) Incentive arrangements on delivery should specify
the application of the reward-penalty structure in the event
of Government-caused delays or other delays beyond the
control, and without the fault or negligence, of the contrac-
tor or subcontractor.

16.402-4 Structuring multiple-incentive contracts.

A properly structured multiple-incentive arrangement
should—

(a) Motivate the contractor to strive for outstanding
resultsin al incentive areas; and

(b) Compel trade-off decisions among the incentive
areas, consistent with the Government’s overall objectives
for the acquisition. Because of the interdependency of the
Government’s cost, the technical performance, and the
delivery goals, a contract that emphasizes only one of the
goals may jeopardize control over the others. Because out-
standing results may not be attainable for each of the incen-
tive areas, all multiple-incentive contracts must include a
cost incentive (or constraint) that operates to preclude
rewarding a contractor for superior technical performance
or delivery results when the cost of those results outweighs
their value to the Government.

16.403 Fixed-price incentive contracts.

(a) Description. A fixed-price incentive contract is a
fixed-price contract that provides for adjusting profit and
establishing the final contract price by application of afor-
mula based on the relationship of total final negotiated
cost to total target cost. The final priceis subject to aprice
ceiling, negotiated at the outset. The two forms of fixed-
price incentive contracts, firm target and successive tar-
gets, are further described in 16.403-1 and 16.403-2
below.

(b) Application. A fixed-price incentive contract is
appropriate when—

(2) A firm-fixed-price contract is not suitable;

(2) The nature of the supplies or services being
acquired and other circumstances of the acquisition are
such that the contractor’s assumption of a degree of cost
responsibility will provide a positive profit incentive for
effective cost control and performance; and

(3) If the contract aso includes incentives on techni-
cal performance and/or delivery, the performance
requirements provide a reasonable opportunity for the
incentives to have a meaningful impact on the contrac-
tor’s management of the work.

(c) Billing prices. In fixed-price incentive contracts,
billing prices are established as an interim basis for pay-
ment. These billing prices may be adjusted, within the ceil-
ing limits, upon request of either party to the contract,
when it becomes apparent that final negotiated cost will be
substantially different from the target cost.

16.403-1 Fixed-price incentive (firm target) contracts.

(a) Description. A fixed-price incentive (firm target)
contract specifies a target cost, a target profit, a price ceil-
ing (but not a profit ceiling or floor), and a profit adjust-
ment formula. These elements are all negotiated at the out-
set. The price ceiling is the maximum that may be paid to
the contractor, except for any adjustment under other con-
tract clauses. When the contractor completes performance,
the parties negotiate the final cost, and the final price is
established by applying the formula. When the final cost is
less than the target cost, application of the formula results
in a final profit greater than the target profit; conversely,
when final cost is more than target cost, application of the
formularesultsin afinal profit less than the target profit, or
even a net loss. If the final negotiated cost exceeds the
price ceiling, the contractor absorbs the difference as aloss.
Because the profit varies inversely with the cost, this con-
tract type provides a positive, calculable profit incentive
for the contractor to control costs.

(b) Application. A fixed-price incentive (firm target)
contract is appropriate when the parties can negotiate at the
outset a firm target cost, target profit, and profit adjustment
formula that will provide a fair and reasonable incentive
and a ceiling that provides for the contractor to assume an
appropriate share of the risk. When the contractor assumes
a considerable or major share of the cost responsibility
under the adjustment formula, the target profit should
reflect this responsibility.

(c) Limitations. This contract type may be used only
when—

(1) The contractor’s accounting system is adequate
for providing data to support negotiation of final cost
and incentive price revision; and

(2) Adequate cost or pricing information for estab-
lishing reasonable firm targets is available at the time of
initial contract negotiation.

(d) Contract schedule. The contracting officer shall
specify in the contract schedule the target cost, target prof-
it, and target price for each item subject to incentive price
revision.

16.403-2 Fixed-price incentive (successive targets)
contracts.

(a) Description. (1) A fixed-price incentive (successive
targets) contract specifies the following elements, all of
which are negotiated at the outset:

(i) Aninitial target cost.

(if) Aninitial target profit.

(iii) An initial profit adjustment formula to be
used for establishing the firm target profit, including
aceiling and floor for the firm target profit. (Thisfor-
mula normally provides for a lesser degree of con-
tractor cost responsibility than would a formula for

16-9
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establishing final profit and price.)

(iv) The production point at which the firm target
cost and firm target profit will be negotiated (usual-
ly before delivery or shop completion of the first
item).

(v) A ceiling price that is the maximum that may
be paid to the contractor, except for any adjustment
under other contract clauses providing for equitable
adjustment or other revision of the contract price
under stated circumstances.

(2) When the production point specified in the con-
tract is reached, the parties negotiate the firm target cost,
giving consideration to cost experience under the con-
tract and other pertinent factors. The firm target profit is
established by the formula. At this point, the parties
have two alternatives, asfollows:

(i) They may negotiate a firm fixed price, using
the firm target cost plus the firm target profit as a
guide.

(ii) If negotiation of a firm fixed price is inappro-
priate, they may negotiate a formula for establishing
the final price using the firm target cost and firm tar-
get profit. The final cost is then negotiated at
completion, and the final profit is established by for-
mula, as under the fixed-price incentive (firm target)
contract (see 16.403-1 above).

(b) Application. A fixed-price incentive (successive tar-
gets) contract is appropriate when—

(1) Available cost or pricing information is not suffi-
cient to permit the negotiation of a redistic firm target
cost and profit before award,;

(2) Sufficient information is available to permit
negotiation of initial targets; and

(3) There is reasonable assurance that additional reli-
able information will be available at an early point in
the contract performance so as to permit negotiation of
either (i) afirm fixed price or (ii) firm targets and a for-
mula for establishing final profit and price that will pro-
vide a fair and reasonable incentive. This additional
information is not limited to experience under the con-
tract, itself, but may be drawn from other contracts for
the same or similar items.

(c) Limitations. This contract type may be used only
when—

(1) The contractor’s accounting system is adequate
for providing data for negotiating firm targets and a
realistic profit adjustment formula, as well as later nego-
tiation of final costs; and

(2) Cost or pricing information adequate for estab-
lishing a reasonable firm target cost is reasonably
expected to be available at an early point in contract
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performance.

(d) Contract schedule. The contracting officer shall
specify in the contract schedule the initial target cost, initial
target profit, and initial target price for each item subject to
incentive price revision.

16.404 Cost-reimbur sement incentive contracts.

See 16.301 for requirements applicable to all cost-reim-
bursement contracts, for use in conjunction with the fol-
lowing subsections.

16.404-1 Cost-plus-incentive-fee contracts.

(a) Description. The cost-plus-incentive-fee contract is
a cost-reimbursement contract that provides for the initially
negotiated fee to be adjusted later by a formula based on
the relationship of total allowable costs to total target costs.
This contract type specifies a target cost, a target fee, mini-
mum and maximum fees, and a fee adjustment formula
After contract performance, the fee payable to the contrac-
tor is determined in accordance with the formula. The for-
mula provides, within limits, for increases in fee above tar-
get fee when total allowable costs are less than target costs,
and decreases in fee below target fee when total allowable
costs exceed target costs. This increase or decrease is
intended to provide an incentive for the contractor to man-
age the contract effectively. When total allowable cost is
greater than or less than the range of costs within which the
fee-adjustment formula operates, the contractor is paid total
allowable costs, plus the minimum or maximum fee.

(b) Application. (1) A cost-plus-incentive-fee contract is
appropriate for development and test programs when (i) a
cost-reimbursement contract is necessary (see 16.301-2) and
(ii) atarget cost and a fee adjustment formula can be negoti-
ated that are likely to motivate the contractor to manage
effectively.

(2) The contract may include technical performance
incentives when it is highly probable that the required
development of a major system is feasible and the
Government has established its performance objectives,
at least in general terms. This approach may also apply to
other development programs, if the use of both cost and
technical performance incentives is desirable and admin-
istratively practical.

(3) The fee adjustment formula should provide an
incentive that will be effective over the full range of rea
sonably foreseeable variations from target cost. If a high
maximum fee is negotiated, the contract shall also pro-
vide for alow minimum fee that may be a zero fee or, in
rare cases, anegative fee.

(c) Limitations. No cost-plus-incentive-fee contract
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shall be awarded unless all limitationsin 16.301-3 are com-
plied with.

16.404-2 Cost-plus-awar d-fee contracts.

(a) Description. A cost-plus-award-fee contract is a
cost-reimbursement contract that provides for a fee consist-
ing of (1) a base amount fixed at inception of the contract
and (2) an award amount that the contractor may earn in
whole or in part during performance and that is sufficient
to provide motivation for excellence in such areas as quali-
ty, timeliness, technical ingenuity, and cost-effective man-
agement. The amount of the award fee to be paid is deter-
mined by the Government’s judgmental evaluation of the
contractor’s performance in terms of the criteria stated in
the contract. This determination is made unilaterally by the
Government and is not subject to the Disputes clause.

(b) Application. (1) The cost-plus-award-fee contract is
suitable for use when—

(i) The work to be performed is such that it is nei-
ther feasible nor effective to devise predetermined
objective incentive targets applicable to cost, techni-
cal performance, or schedule;

(ii) The likelihood of meeting acquisition objec-
tives will be enhanced by using a contract that effec-
tively motivates the contractor toward exceptional
performance and provides the Government with the
flexibility to evaluate both actual performance and
the conditions under which it was achieved; and

(iii) Any additional administrative effort and cost
required to monitor and evaluate performance are
justified by the expected benefits.

(2) The number of evaluation criteria and the require-
ments they represent will differ widely among contracts.
The criteria and rating plan should motivate the contrac-
tor to improve performance in the areas rated, but not at
the expense of at least minimum acceptable perfor-
mancein al other areas.

(3) Cost-plus-award-fee contracts shall provide for
evaluation at stated intervals during performance, so
that the contractor will periodically be informed of the
quality of its performance and the areas in which
improvement is expected. Partial payment of fee shall
generally correspond to the evaluation periods. This
makes effective the incentive which the award fee can
create by inducing the contractor to improve poor per-
formance or to continue good performance.

(c) Limitations. No cost-plus-award-fee contract shall
be awarded unless—

(1) All of the limitations in 16.301-3 are complied
with;

(2) The maximum fee payable (i.e., the base fee plus
the highest potential award fee) complies with the limi-
tationsin 16.301-3; and

(3) The contract amount, performance period, and
expected benefits are sufficient to warrant the additional
administrative effort and cost involved.

16.405 Contract clauses.
(a) The contracting officer shall insert the clause at

52.216-16, Incentive Price Revision—Firm Target, in solic-
itations and contracts when a fixed-price incentive (firm
target) contract is contemplated. If the contract calls for
supplies or services to be ordered under a provisioning
document or Government option and the prices are to be
subject to the incentive price revision under the clause, the
contracting officer shall use the clause with its Alternate |.

(b) The contracting officer shall insert the clause at
52.216-17, Incentive Price Revision—Successive Targets,
in solicitations and contracts when a fixed-price incentive
(successive targets) contract is contemplated. If the con-
tract calls for supplies or services to be ordered under a
provisioning document or Government option and the
prices are to be subject to incentive price revision under the
clause, the contracting officer shall use the clause with its
Alternate I.

(c) The clause at 52.216-7, Allowable Cost and
Payment, is prescribed in 16.307(a) for insertion in solicita-
tions and contracts when a cost-plus-incentive-fee contract
or a cost-plus-award-fee contract is contempl ated.

(d) The clause at 52.216-10, Incentive Feg, is prescribed
in 16.307(d) for insertion in solicitations and contracts
when a cost-plus-incentive-fee contract is contemplated.

(e) The contracting officer shall insert an appropriate
award fee clause in solicitations and contracts when a cost-
plus-award-fee contract is contemplated, provided that the
clause—

(1) Is prescribed by or approved under agency acqui-
sition regulations;
(2) I's compatible with the clause at 52.216-7,

Allowable Cost and Payment; and

(3) Expressly excludes from the operation of the

Disputes clause any disagreement by the contractor con-

cerning the amount of the award fee.

SUBPART 16.5—INDEFINITE-DELIVERY CON-
TRACTS

16.500 Scope of subpart.

This subpart prescribes policies and procedures for
making awards of indefinite-delivery contracts and
establishes a preference scheme for making multiple
awards of indefinite-quantity contracts. This subpart
does not limit the use of other than competitive proce-
dures authorized by Part 6. Nothing in this subpart
shall be construed to limit, impair, or restrict the
authority of the General Services Administration
(GSA) to enter into schedule, multiple award, or task
or delivery order contracts under any other provision of
law. Therefore, GSA regulations and the coverage for
the Federal Supply Schedule program in Subpart 8.4
and Part 38 take precedence over this subpart. This
subpart may be used to acquire information technology
requirements that are not satisfied under the Federal
Supply Schedule program. The multiple award prefer-
ence scheme established by this subpart does not apply
to architect-engineer contracts subject to the proce-
dures in Subpart 36.6. However, agencies are not
precluded from making multiple awards for architect-
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engineer services using the procedures in this subpart,
provided the selection of contractors and placement of
orders are consistent with Subpart 36.6.

16.501-1 Definitions.

Asused in this subpart—

“Advisory and assistance services’ has the same mean-
ing as set forth in 37.201.

“Delivery order contract” means a contract for supplies
that does not procure or specify a firm quantity of supplies
(other than a minimum or maximum quantity) and that pro-
vides for the issuance of orders for the delivery of supplies
during the period of the contract.

“Task order contract” means a contract for services that
does not procure or specify a firm quantity of services
(other than a minimum or maximum quantity) and that pro-
vides for the issuance of orders for the performance of
tasks during the period of the contract.

16.501-2 General.

(8 There are three types of indefinite-delivery contracts:
definite-quantity contracts, requirements contracts, and indef-
inite-quantity contracts. The appropriate type of indefinite-
ddivery contract may be used to acquire supplies and/or ser-
vices when the exact times and/or exact quantities of future
deliveries are not known at the time of contract award.
Pursuant to 10 U.S.C. 2304d and section 303K of the Federa
Property and Administrative Services Act of 1949, require-
ments contracts and indefinite-quantity contracts are also
known as delivery order contracts or task order contracts.

(b) The various types of indefinite-delivery contracts
offer the following advantages:

(1) All three types permit (i) Government stocks to
be maintained at minimum levels and (ii) direct ship-
ment to users.

(2) Indefinite-quantity contracts and requirements
contracts also permit (i) flexibility in both quantities and
delivery scheduling and (ii) ordering of supplies or ser-
vices after requirements materialize.

(3) Indefinite-quantity contracts limit the
Government’s obligation to the minimum quantity spec-
ified in the contract.

(4) Requirements contracts may permit faster deliver-
ies when production lead time is involved, because con-
tractors are usually willing to maintain limited stocks
when the Government will obtain all of its actual pur-
chase requirements from the contractor.

(c) Indefinite-delivery contracts may provide for any
appropriate cost or pricing arrangement under Part 16.
Cost or pricing arrangements that provide for an estimated
quantity of supplies or services (e.g., estimated number of
labor hours) must comply with the appropriate procedures
of this subpart.

16.502 Definite-quantity contracts.

(a) Description. A definite-quantity contract provides
for delivery of a definite quantity of specific supplies or
services for a fixed period, with deliveries or performance
to be scheduled at designated |ocations upon order.
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(b) Application. A definite-quantity contract may be
used when it can be determined in advance that (1) a defi-
nite quantity of supplies or services will be required during
the contract period and (2) the supplies or services are reg-
ularly available or will be available after a short lead time.

16.503 Requirements contracts.

(a) Description. A requirements contract provides for
filling all actual purchase requirements of designated
Government activities for supplies or services during a
specified contract period, with deliveries or performance to
be scheduled by placing orders with the contractor.

(1) For the information of offerors and contractors,
the contracting officer shall state a realistic estimated
total quantity in the solicitation and resulting contract.
This estimate is not a representation to an offeror or
contractor that the estimated quantity will be required or
ordered, or that conditions affecting requirements will
be stable or normal. The contracting officer may obtain
the estimate from records of previous requirements and
consumption, or by other means, and should base the
estimate on the most current information available.

(2) The contract shall state, if feasible, the maximum
limit of the contractor’s obligation to deliver and the
Government’s obligation to order. The contract may also
specify maximum or minimum quantities that the
Government may order under each individual order and
the maximum that it may order during a specified period
of time.

(b) Application. A requirements contract may be appro-
priate for acquiring any supplies or services when the
Government anticipates recurring requirements but cannot
predetermine the precise quantities of supplies or services
that designated Government activities will need during a
definite period.

(c) Government property furnished for repair. When a
requirements contract is used to acquire work (e.g., repair,
modification, or overhaul) on existing items of
Government property, the contracting officer shall specify
in the Schedule that failure of the Government to furnish
such items in the amounts or quantities described in the
Schedule as “estimated” or “maximum” will not entitle the
contractor to any equitable adjustment in price under the
Government Property clause of the contract.

(d) Limitations on use of requirements contracts for
advisory and assistance services. (1) Except as provided in
paragraph (d)(2) of this section, no solicitation for a
requirements contract for advisory and assistance services
in excess of three years and $10,000,000 (including all
options) may be issued unless the contracting officer or
other official designated by the head of the agency deter-
mines in writing that the services required are so unique or
highly specialized that it is not practicable to make multi-
ple awards using the procedures in 16.504.

(2) The limitation in paragraph (d)(1) of this section
is not applicable to an acquisition of supplies or services
that includes the acquisition of advisory and assistance
services, if the contracting officer or other official des-
ignated by the head of the agency determines that the
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advisory and assistance services are necessarily inci-
dent to, and not a significant component of, the contract.

16.504 Indefinite-quantity contracts.

(a) Description. An indefinite-quantity contract pro-
vides for an indefinite quantity, within stated limits, of sup-
plies or services to be furnished during a fixed period, with
deliveries or performance to be scheduled by placing
orders with the contractor.

(1) The contract shall require the Government to order
and the contractor to furnish at least a stated minimum
quantity of supplies or services and, if and as ordered, the
contractor to furnish any additional quantities, not to
exceed a stated maximum. The contracting officer may
obtain the basis for the maximum from records of previ-
ous requirements and consumption, or by other means,
but the maximum quantity should be redistic and based
on the most current information available.

(2) To ensure that the contract is binding, the mini-
mum quantity must be more than a nominal quantity,
but it should not exceed the amount that the
Government isfairly certain to order.

(3) The contract may also specify maximum or mini-
mum quantities that the Government may order under
each task or delivery order and the maximum that it may
order during a specific period of time.

(4) In addition to other required provisions and claus-
es, a solicitation and contract for an indefinite quantity
shall—

(i) Specify the period of the contract, including the
number of options and the period for which the con-
tract may be extended under each option, if any;

(i) Specify the total minimum and maximum
quantity or dollar value of supplies or services to be
acquired under the contract;

(iii) Include a statement of work, specifications, or
other description, that reasonably describes the gen-
eral scope, nature, complexity, and purpose of the
supplies or services to be acquired under the contract
in a manner that will enable a prospective offeror to
decide whether to submit an offer;

(iv) Stete the procedures that will be used in issu-
ing orders and, if multiple awards may be made, state
the procedures and selection criteria that will be used
to provide awardees a fair opportunity to be consid-
ered for each order (see 16.505(b)(1));

(v) If multiple awards may be made, include the
provision at 52.216-27, Single or Multiple Awards, to
notify offerors that more than one contract may be
awarded; and

(vi) If an award of a task order contract for advi-
sory and assistance services in excess of three years
and $10,000,000 (including all options) is anticipat-
ed, include the provision at 52.216-28, Multiple
Awards for Advisory and Assistance Services, unless
a determination to make a single award is made
under paragraph (c)(2)(i)(A) of this section.

(b) Application. An indefinite-quantity contract may be
used when the Government cannot predetermine, above a
specified minimum, the precise quantities of supplies or

services that will be required during the contract period,
and it is inadvisable for the Government to commit itself
for more than a minimum quantity. An indefinite-quantity
contract should be used only when a recurring need is
anticipated.

(c) Multiple award preference—(1) General preference.
Except for indefinite-quantity contracts for advisory and
assistance services as provided in paragraph (c)(2) of this
section, the contracting officer shall, to the maximum
extent practicable, give preference to making multiple
awards of indefinite-quantity contracts under a single solic-
itation for the same or similar supplies or services to two or
more sources. In making a determination as to whether
multiple awards are appropriate, the contracting officer
shall exercise sound business judgment as part of acquisi-
tion planning. No separate written determination to make a
single award is necessary when the determination is con-
tained in awritten acquisition plan or when a class determi-
nation has been made in accordance with Subpart 1.7.
Multiple awards should not be made if the contracting offi-
cer determines that—

(i) Only one contractor is capable of providing
performance at the level of quality required because
the supplies or services are unique or highly special-
ized;

(if) Based on the contracting officer's knowledge
of the market, more favorable terms and conditions,
including pricing, will be provided if a single award
is made;

(iii) The cost of administration of multiple con-
tracts may outweigh any potential benefits from mak-
ing multiple awards;

(iv) The tasks likely to be ordered are so integrally
related that only a single contractor can reasonably
perform the work;

(v) Thetotal estimated value of the contract isless
than the simplified acquisition threshold; or

(vi) Multiple awards would not be in the best
interests of the Government.

(2) Contracts for advisory and assistance services.

(i) Except as provided in paragraph (c)(2)(ii) of this sec-
tion, if an indefinite-quantity contract for advisory and
assistance services will not exceed three years and
$10,000,000, including al options, a contracting officer
may, but is not required to, give preference to making
multiple awards. If an indefinite-quantity contract for
advisory and assistance services exceeds three years and
$10,000,000, including all options, multiple awards
shall be made unless—

(A) The contracting officer or other official
designated by the head of the agency determines
in writing, prior to the issuance of the solicitation,
that the services required under the task order con-
tract are so unique or highly specialized that it is
not practicable to award more than one contract.
This determination may also be appropriate when
the tasks likely to be issued are so integrally relat-
ed that only a single contractor can reasonably
perform the work;

(B) The contracting officer or other official
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designated by the head of the agency determines

in writing, after the evaluation of offers, that only

one offeror is capable of providing the services
required at the level of quality required; or
(C) Only one offer isreceived.

(i) The requirements of paragraph (c)(2)(i) of this
section are not applicable to an acquisition of sup-
plies or services that includes the acquisition of advi-
sory and assistance services, if the contracting officer
or other officia designated by the head of the agency
determines that the advisory and assistance services
are necessarily incident to, and not a significant com-
ponent of, the contract.

16.505 Ordering.

(a) General. (1) When placing orders under this sub-
part, a separate notice under 5.201 is not required.

(2) The contracting officer or duly appointed ordering
officer shal ensure that individua orders clearly describe
all services to be performed or supplies to be delivered.
Such officer shall also ensure that orders are within the
scope, period, and maximum value of the contract.

(3) The contracting officer shall include in the con-
tract Schedule the names of the activity or activities
authorized to issue orders.

(4) If appropriate, authorization for placing oral
orders may be included in the contract Schedule; pro-
vided, that procedures have been established for obligat-
ing funds and that oral orders are confirmed in writing.

(5) Orders may be placed by facsimile or by electron-
ic commerce methods, if provided for in the contract.

(6) Orders placed under indefinite-delivery contracts
shall contain the following information:

(i) Date of order.

(i) Contract number and order number.

(iii) Item number and description, quantity, and
unit price or estimated cost or fee.

(iv) Delivery or performance date.

(v) Place of delivery or performance (including
consignee).

(vi) Packaging, packing, and shipping instruc-
tions, if any.

(vii) Accounting and appropriation data.

(viii) Any other pertinent information.

(7) No protest under Subpart 33.1 is authorized in con-
nection with the issuance or proposed issuance of an order
under a task order contract or delivery order contract
except for a protest on the grounds that the order increases
the scope, period, or maximum value of the contract.

(b) Orders under multiple award contracts. (1) Except as
provided for in paragraph (b)(2) of this section, for orders
issued under multiple delivery order contracts or multiple
task order contracts, each awardee shall be provided a fair
opportunity to be considered for each order in excess of
$2,500. In determining the procedures for providing
awardees a fair opportunity to be considered for each order,
contracting officers shall exercise broad discretion. The con-
tracting officer, in making decisions in the award of any indi-
vidual task order, should consider factors such as past perfor-
mance on earlier tasks under the multiple award contract,
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qudity of deliverables, cost control, price, cost, or other fac-
tors that the contracting officer believes are relevant to the
award of atask order to an awardee under the contract. In
evaluating past performance on individua orders, the proce-
dura requirements in Subpart 42.15 are not mandatory. The
procedures and selection criteria that will be used to provide
multiple awardees a fair opportunity to be considered for
each order must be set forth in the solicitation and contract.
The procedures for selecting awardees for the placement of
particular orders need not comply with the competition
requirements of Part 6. However, agencies shall not use any
method (such as allocation) that would not result in fair con-
sderation being given to al awardees prior to placing each
order. Formal evaluation plans or scoring of quotes or offers
are not required. Agencies may use oral proposals and
streamlined procedures when sdlecting an order awardee. In
addition, the contracting officer need not contact each of the
multiple awardees under the contract before selecting an
order awardee if the contracting officer has information avail-
able to ensure that each awardeeis provided afair opportuni-
ty to be considered for each order.

(2) Awardees need not be given an opportunity to be
considered for a particular order in excess of $2,500 under
multiple delivery order contracts or multiple task order
contractsif the contracting officer determines that—

(i) The agency need for such supplies or services
is of such urgency that providing such opportunity
would result in unacceptable delays;

(i) Only one such contractor is capable of provid-
ing such supplies or services required at the level of
quality required because the supplies or services
ordered are unique or highly specialized;

(iii) The order should be issued on a sole-source
basis in the interest of economy and efficiency as a
logical follow-on to an order already issued under the
contract, provided that all awardees were given afair
opportunity to be considered for the original order; or

(iv) It is necessary to place an order to satisfy a
minimum guarantee.

(3) The “competing independently” requirement of
15.804-1(b)(1) is satisfied for orders placed under multi-
ple delivery order contracts or multiple task order con-
tracts when—

(i) The price for the supplies or services is estab-
lished in the contract at the time of contract award; or

(i) The contracting officer solicits offers from two
or more awardees for order placement when the price
for the supplies or services is not established in the
contract at the time of contract award.

(4) The head of the agency shall designate a task
order contract and delivery order contract ombudsman
who shall be responsible for reviewing complaints from
contractors on task order contracts and delivery order
contracts. The ombudsman shall review complaints
from the contractors and ensure that al contractors are
afforded a fair opportunity to be considered, consistent
with the procedures in the contract. The ombudsman
shall be a senior agency official who is independent of
the contracting officer and may be the agency's competi-
tion advocate.
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(c) Limitation on ordering period for task order contracts
for advisory and assistance services. (1) Except as provided
for in paragraph (c)(2) of this section, the ordering period of a
task order contract for advisory and assistance services,
including al options or modifications, may not exceed five
years, unless a longer period is specifically authorized by a
gtatute that is applicable to such a contract. Notwithstanding
the five-year limitation or the requirements of Part 6, a task
order contract for advisory and assistance services may be
extended on a sole-source basis only once for a period not to
exceed six months if the contracting officer or other officia
designated by the head of the agency determines that—

(i) The award of afollow-on contract is delayed by
circumstances that were not reasonably foreseeable at
thetimetheinitial contract was entered into; and

(i) The extension is necessary to ensure continuity
of services pending the award of the follow-on con-
tract.

(2) The limitation on ordering period contained in para-
graph (c)(2) of this section is not applicable to an acquisi-
tion of supplies or services that includes the acquisition of
advisory and assistance services, if the contracting officer
or other official designated by the head of the agency
determines that the advisory and assistance services are
necessarily incident to, and not a significant component
of, the contract.

16.506 Solicitation provisionsand contract clauses.

(a) The contracting officer shall insert the clause at
52.216-18, Ordering, in solicitations and contracts when a
definite-quantity contract, a requirements contract, or an
indefinite-quantity contract is contemplated.

(b) The contracting officer shal insert a clause substantial-
ly the same as the clause at 52.216-19, Order Limitations, in
solicitations and contracts when a definite-quantity contract, a
requirements contract, or an indefinite-quantity contract is
contemplated.

(c) The contracting officer shall insert the clause at
52.216-20, Definite Quantity, in solicitations and contracts
when a definite-quantity contract is contemplated.

(d)(2) The contracting officer shall insert the clause at
52.216-21, Requirements, in solicitations and contracts when
arequirements contract is contemplated.

(2) If the contract is for nonpersonal services and relat-
ed supplies and covers estimated requirements that exceed
a specific Government activity’sinternal capability to pro-
duce or perform, the contracting officer shall use the
clause with its Alternate .

(3) If the contract includes subsistence for both
Government use and resale in the same Schedule, and
similar products may be acquired on a brand-name basis,
the contracting officer shall use the clause with its
Alternate Il (but see paragraph (d)(5) of this section).

(4) If the contract involves a partial small business set-
aside, the contracting officer shall use the clause with its
Alternate I11 (but see paragraph (d)(5) of this section).

(5) If the contract (i) includes subsistence for both

Government use and resale in the same Schedule and sim-

ilar products may be acquired on a brand-name basis and

(ii) involves a partiad small business set-aside, the con-

tracting officer shall use the clause with its Alternate I V.

(e) The contracting officer shall insert the clause at
52.216-22, Indefinite Quantity, in solicitations and contracts
when an indefinite-quantity contract is contemplated.

(f) The contracting officer shall insert the provision at
52.216-27, Single or Multiple Awards, in solicitations for
indefinite quantity contracts that may result in multiple con-
tract awards. This provision shall not be used for advisory
and assistance services contracts that exceed three years and
$10,000,000 (including &l options). Contracting officers
may modify the provision to specify the number of awards
the Government reasonably estimates that it may make.

(9) In accordance with 16.504(a)(4)(vi), the contracting
officer shall insert the provision at 52.216-28, Multiple
Awards for Advisory and Assistance Services, in solicitations
for task order contracts for advisory and assistance services
that exceed three years and $10,000,000 (including all
options) unless a determination has been made under
16.504(c)(2)(i)(A). Contracting officers may modify the pro-
vision to specify the number of awards the Government rea-
sonably estimatesthat it may make.

SUBPART 16.6—TIME-AND-MATERIALS, LABOR-
HOUR, AND LETTER CONTRACTS

16.601 Time-and-materials contracts.

(a) Description. A time-and-materials contract provides
for acquiring supplies or services on the basis of (1) direct
labor hours at specified fixed hourly rates that include wages,
overhead, genera and administrative expenses, and profit and
(2) materias at cogt, including, if appropriate, material han-
dling costs as part of material costs.

(b) Application. A time-and-materias contract may be
used only when it is not possible at the time of placing the
contract to estimate accurately the extent or duration of the
work or to anticipate costs with any reasonable degree of
confidence.

(1) Government surveillance. A time-and-materials
contract provides no positive profit incentive to the con-
tractor for cost control or labor efficiency. Therefore,
appropriate Government surveillance of contractor perfor-
mance is required to give reasonable assurance that effi-
cient methods and effective cost controls are being used.

(2) Material handling costs. When included as part of
material costs, material handling costs shall include only
costs clearly excluded from the labor-hour rate. Material
handling costs may include all appropriate indirect costs
allocated to direct materias in accordance with the con-
tractor’s usual accounting procedures consistent with Part
31

(3) Optional method of pricing material. When the
nature of the work to be performed reguires the contractor
to furnish material that it regularly sellsto the general pub-
lic in the normal course of its business, the contract may
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provide for charging material on a basis other than at cost

if—

(i) The total estimated contract price does not
exceed $25,000 or the estimated price of material so
charged does not exceed 20 percent of the estimated
contract price;

(i) The material to be so charged isidentified in the
contract;

(iii) No element of profit on materia so charged is
included as profit in the fixed hourly labor rates; and

(iv) The contract provides (A) that the price to be
paid for such material shall be based on an established
catalog or list price in effect when materid isfurnished,
less all applicable discounts to the Government, and
(B) that in no event shal the price exceed the contrac-
tor’s sales price to its most-favored customer for the
same item in like quantity, or the current market price,
whichever is lower.

(c) Limitations. A time-and-materials contract may be
used (1) only after the contracting officer executes a determi-
nation and findings that no other contract type is suitable and
(2) only if the contract includes a celling price that the con-
tractor exceeds at its own risk. The contracting officer shall
document the contract file to justify the reasons for and
amount of any subsequent change in the ceiling price.

16.602 L abor-hour contracts.

Description. A labor-hour contract is a variation of the
time-and-materials contract, differing only in that materials
are not supplied by the contractor. See 16.601(b) and
16.601(c) for application and limitations, respectively.

16.603 L etter contracts.

16.603-1 Description.

A letter contract is a written preliminary contractual
instrument that authorizes the contractor to begin immediate-
ly manufacturing supplies or performing services.

16.603-2 Application.

(a) A letter contract may be used when (1) the
Government's interests demand that the contractor be given a
binding commitment so that work can start immediately and
(2) negotiating a definitive contract is not possible in suffi-
cient time to meet the requirement. However, a letter contract
should be as complete and definite as feasible under the cir-
cumstances.

(b) When aletter contract award is based on price compe-
tition, the contracting officer shall include an overal price
celling in the | etter contract.

(c) Each letter contract shal, as required by the clause at
52.216-25, Contract Definitization, contain a negotiated defini-
tization schedule including (1) dates for submission of the con-
tractor’s price proposal, required cost or pricing data, and, if
required, make-or-buy and subcontracting plans, (2) a date for
the gtart of negotiations, and (3) atarget date for definitization,
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which shall be the earliest practicable date for definitization.
The schedule will provide for definitization of the contract with-
in 180 days after the date of the letter contract or before comple-
tion of 40 percent of the work to be performed, whichever
occurs first. However, the contracting officer may, in extreme
cases and according to agency procedures, authorize an addi-
tional period. If, after exhaudting all reasonable efforts, the con-
tracting officer and the contractor cannot negotiate a definitive
contract because of failure to reach agreement asto price or fee,
the clause at 52.216-25 requires the contractor to proceed with
the work and provides that the contracting officer may, with the
approva of the head of the contracting activity, determine ares
sonable price or fee in accordance with Subpart 15.8 and Part
31, subject to apped as provided in the Disputes clause.

(d) The maximum liability of the Government inserted in
the clause a 52.216-24, Limitation of Government Liability,
shdll be the estimated amount necessary to cover the contrac-
tor’s requirements for funds before definitization. However, it
shall not exceed 50 percent of the estimated cost of the
definitive contract unless approved in advance by the officia
that authorized the letter contract.

() The contracting officer shdl assign a priority rating to
the letter contract if it is appropriate under 11.604.

16.603-3 Limitations.

A letter contract may be used only after the head of the
contracting activity or a designee determines in writing that
no other contract is suitable. Letter contracts shall not—

(8) Commit the Government to a definitive contract in
excess of the funds available at the time the letter contract is
executed;

(b) Be entered into without competition when competition
isrequired by Part 6; or

(c) Be amended to satisfy a new requirement unless that
requirement is inseparable from the existing letter contract.
Any such amendment is subject to the same requirements and
limitations as a new letter contract.

16.603-4 Contract clauses.

() The contracting officer shall include in each letter con-
tract the clauses required by this regulation for the type of
definitive contract contemplated and any additional clauses
known to be appropriate for it.

(b) In addition, the contracting officer shall insert the fol-
lowing clauses in solicitations and contracts when a letter
contract is contempl ated:

(1) The clause at 52.216-23, Execution and
Commencement of Work, except that this clause may be
omitted from letter contracts awarded on SF 26;

(2) The clause at 52.216-24, Limitation of Government
Liability, with dollar amounts completed in a manner con-
sstent with 16.603-2(d); and

(3) The clause at 52.216-25, Contract Definitization,
with its paragraph (b) completed in a manner consistent
with 16.603-2(c). If the letter contract is being awarded
on the basis of price competition, the contracting officer
shall use the clause with its Alternate |.
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(c) The contracting officer shall also insert the clause at
52.216-26, Payments of Allowable Costs Before
Definitization, in solicitations and contracts if a cost-reim-
bursement definitive contract is contemplated, unless the
acquisition involves conversion, alteration, or repair of
ships.

SUBPART 16.7—AGREEMENTS

16.701 Scope.

This subpart prescribes policies and procedures for
establishing and using basic agreements and basic ordering
agreements. (See Subpart 13.2 for blanket purchase agree-
ments (BPA's) and see 35.015(b) for additional coverage of
basic agreements with educational institutions and nonprof-
it organizations.)

16.702 Basic agreements.

(a) Description. A basic agreement is a written instru-
ment of understanding, negotiated between an agency or
contracting activity and a contractor, that (1) contains con-
tract clauses applying to future contracts between the par-
ties during its term and (2) contemplates separate future
contracts that will incorporate by reference or attachment
the required and applicable clauses agreed upon in the
basic agreement. A basic agreement is not a contract.

(b) Application. A basic agreement should be used
when a substantial number of separate contracts may be
awarded to a contractor during a particular period and sig-
nificant recurring negotiating problems have been experi-
enced with the contractor. Basic agreements may be used
with negotiated fixed-price or cost-reimbursement con-
tracts.

(1) Basic agreements shall contain (i) clauses
required for negotiated contracts by statute, executive
order, and this regulation and (ii) other clauses pre-
scribed in this regulation or agency acquisition regula
tions that the parties agree to include in each contract as
applicable.

(2) Each basic agreement shall provide for discontin-
uing its future applicability upon 30 days written notice
by either party.

(3) Each basic agreement shall be reviewed annually
before the anniversary of its effective date and revised
as necessary to conform to the requirements of this reg-
ulation. Basic agreements may need to be revised before
the annual review due to mandatory statutory require-
ments. A basic agreement may be changed only by
modifying the agreement itself and not by a contract
incorporating the agreement.

(4) Discontinuing or modifying a basic agreement
shall not affect any prior contract incorporating the basic
agreement.

(5) Contracting officers of one agency should obtain
and use existing basic agreements of another agency to

the maximum practical extent.

(c) Limitations. A basic agreement shall not—

(1) Cite appropriations or obligate funds;

(2) State or imply any agreement by the Government
to place future contracts or orders with the contractor; or

(3) Be used in any manner to restrict competition.

(d) Contracts incorporating basic agreements. (1) Each
contract incorporating a basic agreement shall include a
scope of work and price, delivery, and other appropriate
terms that apply to the particular contract. The basic agree-
ment shall be incorporated into the contract by specific ref-
erence (including reference to each amendment) or by
attachment.

(2) The contracting officer shall include clauses per-
taining to subjects not covered by the basic agreement,
but applicable to the contract being negotiated, in the
same manner asif there were no basic agreement.

(3) If an existing contract is modified to effect new
acquisition, the modification shall incorporate the most
recent basic agreement, which shall apply only to work
added by the modification, except that this action is not
mandatory if the contract or modification includes all
clauses required by statute, executive order, and this
regulation as of the date of the modification. However,
if it isin the Government’s interest and the contractor
agrees, the modification may incorporate the most
recent basic agreement for application to the entire con-
tract as of the date of the modification.

16.703 Basic ordering agreements.

(a) Description. A basic ordering agreement is awritten
instrument of understanding, negotiated between an agen-
cy, contracting activity, or contracting office and a contrac-
tor, that contains (1) terms and clauses applying to future
contracts (orders) between the parties during its term, (2) a
description, as specific as practicable, of supplies or ser-
vices to be provided, and (3) methods for pricing, issuing,
and delivering future orders under the basic ordering agree-
ment. A basic ordering agreement is not a contract.

(b) Application. A basic ordering agreement may be
used to expedite contracting for uncertain requirements for
supplies or services when specific items, quantities, and
prices are not known at the time the agreement is executed,
but a substantial number of requirements for the type of
supplies or services covered by the agreement are anticipat-
ed to be purchased from the contractor. Under proper cir-
cumstances, the use of these procedures can result in
economies in ordering parts for equipment support by
reducing administrative lead-time, inventory investment,
and inventory obsolescence due to design changes.

(c) Limitations. A basic ordering agreement shall not
state or imply any agreement by the Government to place
future contracts or orders with the contractor or be used in
any manner to restrict competition.

(1) Each basic ordering agreement shall—
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(i) Describe the method for determining prices to
be paid to the contractor for the supplies or services,

(it) Include delivery terms and conditions or speci-
fy how they will be determined;

(iii) List one or more Government activities autho-
rized to issue orders under the agreement;

(iv) Specify the point at which each order
becomes a binding contract (e.g., issuance of the
order, acceptance of the order in a specified manner,
or failure to reject the order within a specified num-
ber of days);

(v) Provide that failure to reach agreement on
price for any order issued before its price is estab-
lished (see paragraph (d)(3) of this section) is a dis-
pute under the Disputes clause included in the basic
ordering agreement; and

(vi) If fast payment procedures will apply to
orders, include the special data required by 13.303.
(2) Each basic ordering agreement shall be reviewed

annually before the anniversary of its effective date and
revised as necessary to conform to the requirements of
this regulation. Basic ordering agreements may need to
be revised before the annual review due to mandatory
statutory requirements. A basic ordering agreement shall
be changed only by modifying the agreement itself and
not by individual orders issued under it. Modifying a
basic ordering agreement shall not retroactively affect
orders previoudy issued under it.

(d) Orders. A contracting officer representing any

ensure that use of the basic ordering agreement is not

prejudicia to other offerors; and

(iii) Sign or obtain any applicable justifications
and approvals, and any determination and findings,
and comply with other requirements in accordance
with 1.602-1(b), as if the order were a contract
awarded independently of a basic ordering agree-
ment.

(2) Contracting officers shall—

(i) Issue orders under basic ordering agreements
on Optional Form (OF) 347, Order for Supplies or
Services, or on any other appropriate contractual
instrument;

(i) Incorporate by reference the provisions of the
basic ordering agreement;

(iii) If applicable, cite the authority under 6.302 in
each order; and

(iv) Comply with 5.203 when synopsis is required
by 5.201.

(3) The contracting officer shall neither make any
final commitment nor authorize the contractor to begin
work on an order under a basic ordering agreement until
prices have been established, unless the order establish-
es a ceiling price limiting the Government’s obligation
and either—

(i) The basic ordering agreement provides ade-
guate procedures for timely pricing of the order early
in its performance period; or

(if) The need for the supplies or services is com-

Government activity listed in a basic ordering agreement
may issue orders for required supplies or services covered
by that agreement.
(1) Before issuing an order under a basic ordering
agreement, the contracting officer shall—
(i) Obtain competition in accordance with Part 6;
(it) If the order is being placed after competition,

pelling and unusually urgent (i.e., when the
Government would be seriously injured, financially
or otherwise, if the requirement is not met sooner
than would be possible if prices were established
before the work began). The contracting officer shall
proceed with pricing as soon as practical. In no event
shall an entire order be priced retroactively.
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