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I . DECISION MOPTED  BY TIDS  COWI=

At ito 12th meeting  on 18 nay 1979, the Cqllittee  decided to tranarit the
draft international agreement on illicit pryrnta  centaintd  in chapter  III of the
present  report  to the Bzonaric  and Social Council  at ita second regular
6t66iOn, 1979, and to the Comiaaion  on Tranamtional  Corporationa at ita fifth
tewion,  drawing theft attention to the notes  concerning the draft contained in
chapter IV of th+a  report.

I I . PROCEEDINGS

1 . The Caarittee  began it8 consideration  of l draft text of an international
l grtennt on illicit payaenta  at ita first maaion  and  had before it, aa a basic
&cment, the report of the Ad Xoc  Intergovernmental Working Group on the Problem
of Corrupt Practices on ita fourth, fifth and reamed  fifth aeaaiona (X/1978/llS).

2. The Cmittea  used aware bracket8 in drafting the international agreement on
illicit payment6  not only to indicate lack of agreement in the Comittee  but alao
to reflect problama arising frm differences in national legal systems to which
particular attention right have to be paid at the plenipotentiary conference.

3 . l’be  concluaiona reached by the Ccmnittee  during it8  firat  aeaaion are
mtaimd in document E/AC.67/L.l,  vhich i~cludta  the ttxta approved at the firat
ataaion,  M well aa  note6  concerning those  ttxta.

4 . At its second a66aion,  the -ittee  continued ita drafting of an
inttrn6tion6l agreement on illicit payments on the baaia  of the concluaiona rtachtd
at its firat  aeaaion (E/AC.67/L.l). The Committee alao  had before it  docuvnt
E/AC.67/L.2,  containing the draft final clause8 of an international agreement on
illicit payment6 prepared by  the Secretariat.

5. At its 12th  meeting  on  18 llay 1979, the  Colrittee  decided  to tranarit the
draft international agreement on illicit prrynenta  contained in chapter  III of the
prtaent report to the Bconaic and Social Council at its second regular aeaaion for
1979, and to the Comiaaion  on Trananational Corporation6 at its fifth aeaaion,
drauing  their attenth  to the notta concerning the draft containd  in chapter IV
of thia report.

111. DRAFT 1xTxRxATIDNAL B OU ILLICIT PAYWKPS

6. The  draft international agreement on illicit payunta which the  Coraittee
decided  to transmit to the  Council at it8  second regular aeaaion for 1979 and to
the cliaaion  on  Trananational CorpOraliOn 6t it6 fifth 6t66iOn aad  a6 fOllOwax
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Qrticle  1

l 1. Bsch Contracting Stat.  undertskw  to rke the folloufng  ects  punishable
by appropriate  cri8inal penaltiM under  its  national  lawr

‘(a)  Tba  offsting, promising oc giving of any  pmymnt,  gift or othsr
l dvurtage ty any natural person , on bis mm  behalf or on behalf  of any
l ntorprise,or any other psrson  uhether  juridical or natural, to or for the
benefit of a public official u undw  consideration for parforring or
rsfraining from the psrformance  of his &ties in comexion  uith  UI
international cwrcial  transaction.

l (b) The soliciting, &-ding,  accepting or reoeiving,  directly or
indirectly, b a public official of any paywnt, gift or other advantage,  as
undo  consideration for psrforring  or refraining from the psrforsance  of his
duties in comexion  with an international ccmorcfal  transaction.

.2. BW&  cuttrkting  state likwise  m&rtakes  to r&e  ths sets  rrfsrrsd  to in
paragraph 1 (a) of this srticle  punishable by appropriate crixinal  penalties
unhr  its  aational law when cadttod  by a juridical person, or, in the case
of a State which does  not recognire  csiri~l  responsibility of juridical
psrsons,  to take appropriate rasuros
objective of vrable deterrent effects.

, according to it8  nrtional  law, with the

.Attic1e 2

Vor  the purpose 6f this  Agreeeentr

‘(a) ‘Public official’ means any person , whether  sppointed  or l loctod,
uhetber  pe -tly  or tqrarily  who,  at the national, regional or local
level holds  a legislative, l ddnstrative, judicial or nilitary  offhe,  or who,
performing s public function, is sn -loyes  of a Government oc  of a public or
governmental mMxxity or agency or uho  otherwise performs a public functionr

.(b)  ‘International cawrcial  transaction’ 8eans,  tinter l lia] any sale,
ContrsCt  Or my other  busimu  tranuction,  actual or proposed,vith  a
MtioMl,  regional or local governnnt  or sny suthoritg  or agency roferrad  to
in paragraph (a) of this article or any business transaction involving an
application for governmental approval nf a sale, contract or any other
bu8iness  transaction, actual or proposed, relating to the supply or purchase
of 90068,  services, c8pit81  or technology emanating  from 8 State or State8
other than that  in ubich  thoee  goods, services, capital or twhnolagy  arm to
be delivered or randered. It ala3 man8 any application for or scqui8ition of
propdewy  intore8t8  or production rights from 8 Comrnmsnt  by a forsign
natioasl  or onterpriwr

‘(C)  @Interrrdi8ry8  Beans any  enterprime  or any  other peroon, t&ether
juridical or nsturti,  vbo negotiates with or otherwise deals with a public
OffkiL aN  behalf of any  other enterprise or any other person, tither
juridical or. natural, in comexion with  an internstional mrcial
transaction.
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l Article 3

%ach  Contracting state &all  take all practicable meaeuros  fox the
purpo6e of preventing  the offencem  rntioned  in article 1.

l Article 4

l 1. Sach  Contracting State ahall  take wch  measurea as my be necesaacy  to
eatablimh  it8  juti8dictionr

‘(a) Over the offencee  referred to in article 1 when they are committed in
the territory of that State1

‘(b) Over the offence referrod to in article 1 (b) when it i8 mmitted
by a public official of that Stat.1

‘(c)  Over the offence referred to in article 1, paragra$ 1 (a),  relating
to any payment, gift or other advAntage  in connexion with (the negotiation,
conclusion, retention, revision or termination of] an international commercial
tranuctim  uhen  the offence  is caaitted  by a national of that State,
provided that any element of that offence, or my act aiding or abetting that
offence, 18  cgmnected  with the territory of that State.

‘t(d) Ov r the offences  reffered to in article 1 when there have effects
within the to

t
titory of that State.1

‘2. Thi@  A&ent  doe8  hot exclude any cririnal  jurisdiction exercised in
l coordanm with the national  law of a Contracting State.

.[3.  Each Cocrtracting  State ahall  al80  take such aeaaures  a.s  wy be necessary
to utabliah  it8  jurisdiction  over any other offence that may cane within the
mope  of this Agrnmant  when ouch  offence is comitted in the territory of
that State, by a public official of that State, by a national of that State or
by a juridical pereon established in the territory of that State.1

l 1. A Contracting State in whose trttito,zy the alleged offender is found,
ahall, if it hu  jurisdiction under article 4, paragrbph  1, be obliged without
exception whatmwer  to submit  the case to it8  -tent authorities for the
pwpome of poncution,  through proceedings in accordance with the laws of
that State.

/ . . .
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l 2. The obligation provided for in paragraph 1 of thia article shall not only
apply if the Contracting State txtrrditta tht alleged offender.

.Atticle  6

-Each Contracting State shall l naurt that tnttrpriaea or other  juridical
persona tatabliahed in its  territory maintain, under penalty of law, accurate
records of payments made  by them to an inttrmediary,  or received by  thea  as an
intermediary, in co~txion  with an international caawrcial  transaction.
Thtat records shall include the aaount  and date  of any such payumta  and the
name and addruaa of the intermediary or inttrrediarita  receiving such payments.

. IArticle  7

l 1. Each Contracting State shall prohibit its nationals and tnttrpriata of its
nationality from rrrking  any royalty or tax payments to, or froa hnowingly
transferring any raaita or other financial resources in contravention of
United Nations rtaolutiona to facilitate trade with, or investment in a
territory occupied by, an illegal rinority  &ire  in southern Africa.

-2. Each Contracting State shall require, by law or regulation, its nationals
and enterprises of its nationality to roport to the cuapetent  authority of
that State any royalties or taxes paid to ah illegal ainority r&gime  in
southern Africa in contravention of United  Nations  reaolutiona.

‘3. Each  Contracting State shall subnit annually , to the Secrttary-Gantral of
the United Nations, reports on the  activities of trananational. corporations of
its nationality which collaborate directly or indirectly wit): illegal minority
r~gimta  in southern Africa in contravention of United Nations rtaolutiona.l

g [Article 8

‘Etch Contracting State recognizes that if any of the offenc.la  that come
within the scope of this Agrttaant  is decisive in procuring the consent of a
party to an international camrmcial  transaction as dtfinch in article 2,
paragraph (b),  such international commercial transaction should be voidable
and agrees to ensure  that its national law provide that such party may at its
option institute judicial proceedings in order to have the international
caruoercial  transaction declared null and void or to obtain damages or both.]

.Article  9

‘1. Contracting States shall inform each other upon request of measures taken
in the  implewntation of this Agreement.

/ . . .
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‘2. Each Contracting state ahall furniah once every second  Year@  in accordance
with ita  national laws, to the Secretary-General of the United Nations,
information concerning ita inplenentation of thia Agreement. Such information
ahcll  include legislative measurea  and adainiatrative regulations as well as
general if)fotmation  on judicial proceeding8 and other meaaurea  taken pursuant
to eudr  laws and regulations. mere  final convictions have been obtained
under laws within the acope  of thia Agreement, information shall alao be
furnished concerning the case, the decision and sanctions inposed  in so fat as
they are not confidential under the national law of the State which provides
the information.

l 3. The Secretary-General shall circulate a summary of the information
referred to in paragraph 2 of this article to the Contracting States.

‘Article 10

l 1. Contracting States ahall afford one another the greatest possible measure
of araiatance in connoxion with ctiairml  invertigationa and proceedings
brought in respect of any of the offencea [referred to in article l/within the
scope of thia Agreememtl. The law of the State requertcd  shall apply in all
caaea.

-2. Contracting States  ahall alao afford one another the greatest possible
reaaure of asaistanm  in connexion with invertigatione and proceedings
relating to the measures  ,mterplated  by article 1, paragraph 2, as far as
permitted under  their national laws.

-3. )Cltual  aclaistance ahall  include, as far aa  permitted under the law cf the
State requested and  taking into account the heed for preserving the
confidential nature of documents and other intornmtion  tranraitted to
appropriate law enforcement authorities [and subject to the essential  national
interests of the requested State]8

‘(a) Production of document8 or other information, taking of evidence
and service Of documents relevant to investigations or court proceedings)

.(b)  Notice of the initiation and outcome of any public criminal
proceeding8 concerning an offence  referred t3 in article 1, to ether
Contracting Statea which may have jurisdiction  over the same offence  according
to article 47

‘(c)  Production of the records mintained  puisuant to article 6.

-4. Contracting State8 ahall  upon mutual agreement enter into negotiations
towards the conclusion  of bilateral agreements with each other to facilitate
the provision of mutual assistance in accordance with this article.
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‘5. Any evidence or lnforaatloo obtained pursusnt  to the provislonr  of this
article shall be used in the requesting Stste solely for the plrwses  for
whldr it has been obtained, for the enforcement of this Agreement,  and shall
be kept confidential except to the extent that disclosure is required  in
proceedings for such l nforcmnt . The l pprwal of the requested State shall
be ob$alned  prior to any other use, including disclosure of such evidence or
lnfotutlon.

l 6. The provisions of this article shall not affect obligations under any
other treaty, bilateral or multilateral, vhlch governs or will govern, in
vhole or in part,  mutual assistance in criminal matters.

‘Article 11

l 1. The offences  [referred to in article l/ulthln  the scope of this
Agresmentl  shrll’be  deemed to be included as extraditable offences  in any
extradition treaty existing between Contracting States. Contracting States
undertske to include the said offences  as extraditable offences  in every
extradition treaty to be concluded  between then.

.2. If s Contracting State which rakes extradltlon conditional on the
existence of a treaty receives a reque*t  for extradition from mother
Contracting State with which it has no l xtradltloo treaty, it [say  at its
option/shall] consider its Agreemrnt  as the lseal basis for extradition in
respect of the offence. Extradition shall be subject to the other conditions
provided by the law of the requested State.

-3. Contracting States which do not make  extradition conditional on the
existence of a treaty [shall/may  at theft option1 recognize the offence  as an
extraditable offence  between themselves subject to the conditions provided by
the law of the requested State.

‘4. The offence  shall be treated, for the purpose of extradition between
Contracting States, as if it had been cosmltted  not only in the place in which
it occurred but also in the terrltorles  of the States required to establish
the jurlsdlctlon in accordance with article 4, paragraph 1.’

IV. Kms  otd  ME  DRApT  INTEP~ATIONAL  M;REWNT
ON ILLICIT PAYM04TS

Preamble

7. The Ccmmlttee  held a prellnlnafy discussion on the preamble and decided that
the formulation of the text of the preamble should be left to the conference of
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plenipotentiaries envisaged in Econoaic  and Social Council resolution E/1978/71  of
4 August 1978. L/

Article 1

a. Scnoe  delegatiolro  were of the view that the  word Qndue-  should not appear in
article 1, subparagraph 1 (b); other delegations were  of the view that the word
.undue. should be placed betveen the words -any’ and .payment”.

9 . Several delegations observed that paragraph 2 of article 1 could not be
interpreted as having the consequence  of extending the swpe of the penal
provisions of the agreement to areas other than criminal mtters,  at the risk of
jeopardizing the compromise already achieved.

10. CWe  delegation stated that the extension of the agreement to wmpanies could
most effectively be achieved through the coverage of both natural and juridical
persons in article 1,  subparagraph 1 (a). It rererved  its position on article 1,
paragraph (2) for further examination of its adequacy.

11. In relation to that question , one delegation expressed the view that the issue
should be resolv’ed  when considering article 13, and resolved in such a way that
reservations should not affect the very object of the agreement nor create an
imbalance between the States parties regarding the obligations they  might acquire
by the agreement.

12. me delegation stated that the scope of the agreement could not be limited to
criminal matters, especially taking into account the case of countries that did not
consider the juridical persons as capable of being incriminated under  penal law.
Also the assistance could not be limited to criminal matters, taking into account
what vas established in article 8.

13. Another delegation stated that because of the link between article 10 and
article 1.  its ultimate acceptance of the article 1, paragraph 2, would be dependent
on the solution of the problems still remaining in article 10.

Y In its resolution 1978/71  the Ewnomlc and Social Council decided:

‘in principle, to convene, if possible in 1980 and subject to a definitive
decision by the Council at its second regular session, 1979, a conference of
plenipotentiaries t0 ~Xnclude an international agreement on illicit payments,
bearing in mind the progress of the work in the Committee”.

,
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Article 2

14. Sow  delegation8 objected to the inclusion of pereone holding legielative
office in article 2, subparagraph (a). Thoe4  delagatione  l xpreeeed the V!CV  that
thy would not  be able to eocrrit  themeelvre  to -king  expreee  legislative provision
in that l r4a and that th4y empted  the d414tioo  of the equete  breckete l round the
word “lcgielative’  only on the condition that those problru  could k ov4rcom  by
r484rvetlone  by the counttics conccrncd.

1.). In relation to that question , one &legation exprereed  the viev that the issue
l hould be resolved when considering article 13 , and reeolvad  in euch a way that
r4e4rvatione  ehould not affect the very object of the agreement  nor create an
imbalann  betw44n  the Stetee parties regarding the obligations they  ray  acquire by
t h i s  agreewnt.

16. Several  klegatione proposed that article 2, nubparagrAph (a),  should cover
off icicle  of international intergovernmental  organizations and suggestad  the
following wording for eubparagraph  (a)  x

“(a) ‘Public official’ wane any pereon, whether appointed  or elected
vhether pereanentlv  or temporarily:

‘(i)  Who, at the national , regional or local level hold8  a legislative,
adndnietrative, judicial or military off ice or who hold8  euch an
office in an international intergoverne4ntal  organirationl or

“(ii) Who, p+rforaing  a public function is an mploycc of an intc:rnationsl
intergovernnmtal  organization or of a Covernnsnt  or of a public or
governmental  authority or agency or who otherwise pcrforme  a publ ic
f u n c t i o n :

17. T h e  view use axpreeeed t h a t  e i t h e r  t h e  agreemmt  o n  i l l i c i t  p a y m e n t s  or  a
pcotocol  thereto should cover officials of international intergovernmental
organizations. Some delegates felt that prior consultations were required on that
point with the international intergovernswmtal  organization8 concerned.

18. One delegation propeed  inclusion in the agreement of the following general
teeervation  concerning the privileges and iaunitiee  of international civil
l ervente:

‘The privilagee  and immnitiee  ae well  as agreewnte relating to them between
a Contracting State and international intergovernaantal  organiratione are
s u b j e c t  t o  reeervation.’

19. QIe  delegation wae  of the opinion that the definition of public official
ehould k l xtend4d to inclu&  any official who holds an office either in an
international intergovernmental  or an international non-governmental organitation.
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20. Another delegation expterrly  reretved its position with regard to  the
inclu6ion  in article 2, subparagraph (b)  of l pplicetiona for governaental  w~rov~l.

21. The Cmittee noted the view expreraed by the senior Adviser on Legal Matters
of the Centre on Trananational Corporationa, who explained that in hia  opinion the
second sentence of article 2, l ubp6ragraph (b), would cover the various
arrangements, both pcopriecary  and contractu61,  relrting  to the exploration or
exploit6tion  of natural reaourcea by foreign nationals and enterprises - such as
conceaaiom,  production ahating  contracts, service contr6cta,  “risk  contracta~,
operaticn  and work  contracts.

22. It was noted that the  scope of the agreeunt could  be widened if in
aubwragraph  (b)  , in the definition of ‘international camercial  tramaction’,  the
words *wholly or substantially” uere  added imdiately after the word l em6natingg.

23. tie delegation was of the view that in subparagraph (b) the words .or
originating’ should be added after the word .emanatingm  in the definitio.6  of the
t e r r  ginternation6l  canmercial  trafwactim‘.

24. Another delegation reserved its pOSitiOn  concerning the second sentence in
article 2,  subparagraph (b).

Article 3

25. Several delegaciona hed reservations regarding the deletion from the text of
article 3 OF the words ‘endeavour to* before the uord ‘take.. It was noted that
the word gpracticebleg  is subject to differing interpretation6 and might be viewed
as maning  that federrrl  States shall carry out their obligation6 under article 3 in
accordance with their  respective constitutional systems.

26. At least one delegation was  of the opinion thet it should be possible to
extend the suape  of article 3 to other offencea  that came  or right ‘cme  within the
scope of this agreercnt  tut which wet9  not stated or described in drticle  1.

A r t i c l e  4

27. hs a rerult  of the addition of paragraph 2 to article 1, aom delegations
considered  that new  language should be added to article 4, subparagraph 1 (c) that
uould  require a State to extend its jurisdiction  over acts comitted  by or on
behalf of juridical persons (in addition to natural persona) uhich  are nationals of
t h a t  State.

28. me  &legation stressed that the adoption of article 4, subparagraph 1 (c),
would  represent a aub6tantial  departure from  its country’s fundamental rules on
jurisdiction 6nd  that in its country there could be difflcultiea in enforcing a law
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bud  Q,  such a  j u r i s d i c t i o n . It therefcre  teaerved  its position  on that paragraph
and proposed  an alternative aolution. 2J Another delegation expressed a similar
toaetvation.

29. In relation to that question , one delegation l xpreaaed the view that the iaaue
should  be resolved when considering  article 13 and in l uch a wry that reretvationa
should  not affect the very object of the agreement nor create an imbalance between
the States partiea  regarding the obligations they BB~  acquire by the agreement.

30. Delegations favouring retention of the wxda  placed vithin equare  brackets in
article  4 ,  eubparagraph  1  (cl , stated that those vocda were  necessary in order to
comply vith their national legal rules on jurisdiction. Thoae delegationa noted
that  their national legal rystcu did not accept  the theory of jurirdiction  baaed
molely  on nationality.

31. E&legations  favouring deletion of the words placed vithin equarc  brackets in
article 4, subparagraph 1 (c),  vere  of the viev that retention of the words would
unduly narrov  the scope of application of the agreeaent  as tho agreeamnt rroold  then
be focused only on canpetition  among large enterprises.

32. Several delegations expressed the view  that vhile they preferred to retain the
vordm  placed within equate brackets , as they formed part of a compromise arrived at
an earlier stage of the Coaoittee’a  work  on the  contents of article 4,
subparagraph 1 (c), they could also accept the deletion of the bracketed words.

33. SoBe  delegations stated that they would not be able to accept the proposal for
adding the nev paragraph 3 to article 4.

Article 5

. . m. . . : Lega . . G..,..~~-~~ the  vlr-  that paragraph 1 of article 5 should refer
to paragraph 3 of article 4 , as well a8  to paragraph 1 of article 4.

Article 6

35. The delegation of a federal State noted that his Government wuld  not itself
be able  to iBplament  fully the proviaiona  of article 6, since under itr
constitutional 8yater the subject utter vaa subject to shared jurisdiction

li At the session of the Cmittee  011  Illicit Payments held in January 1979,
the Unitd  King&m  delegation propoeed,  in a conference rooa paper,  M alternative
version  of article 4 as a baaia  for discussion. The United Kingdom delegation
conai&ra  that it would be helpful to place on record that part of its proposal
replacing article 4, paragraph 1 (c)t

*In the case  of a State which exercises a prohibition a t& extradition of ite
nationals, over the offence  referred to in article 1 (a) vhen  mitted  by a
national of that state.”
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between the federal Covernrrant  and the provinces. Rx  this reason his Governaent
would need an appropriate federal State clause or the possibility of making a
reservation concerning article 61  otherwise his Governmant  would not be able to
ratify the agreement until  all its provincea had enacted implementing legislation.

36. In relation to that question, one delegation l spressed the viw that the issue
should be resolved when  considering article 13 and in such a way that reservations
should not affect the very object of the agreement nor create an imbalance betveen
the States parties regarding the obligations they might acquire by the agreement.

37. One delegation proposed  that the follwing words should be added at the end of
article 6t -and,  to the extent known by the party concerned, the name and address
of any public official who  is retained by or has a financial interest in the
intermediary..

Article 7

36. The Caamittee  held some discussions  on article 7 at its  first session and
agreed to retain the article in brackets in the draft agreement for further
consideration by the conference of plenipotentiaries envisaqed  in Econaic and
Social Council re50lution  1978/71  of 4  August 1978.

Article 8

39. Several delegations noted that article 3 would pose serious WMtitUtiional,
legislative or juridical problem5 for them , especially since the article vould
affect the area of private law vhich was not otherwise within the scope of the
agreement. Several  other delegations expressed the view  that the provisions
contained in article 8 sharld  pose no insurmountable problems, that the article
provided a strong additional deterrent against  corrupt practices, and that it
should therefore be retained7 those delegations were  also of the opinion that the
article should form an essential part of the agreement.

Article 9

40. Sass delegations noted that the provisions in paragraphs 2 and 3 of article 9
rice not indispensable as regards an instrument obligatory in nature.

41. One  delegation noted that the article should be looked at in conjunction with
the provisions on review conferences that may be included in the final clauses of
the agreement..

Article 10

42. With regard to paragraph 2 of article 10, one delegation indicated that it
rould  prefer that it  not be retained , since that form of utual assistance fell
within the soope of paragraph 4 of article 10.

/ . . .
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43. CLw  delegation stated tht, in conforrity  vith the trench language teyt  of
article  10, prwra#l  2, l 8 met  forth in document C/AC.C7/L.l,  that paragraph  only
referted  to %utual  judicial assistance’. In the light of the discrepancy on that
point mg the langusge  vetrions  of  article 10,  paragraph 2, in docunnt
I/AC.67/L.l,  the delegation reserved its position on the issue.

44. Son &legation*  felt t3rt  in their countries arttcle  10, paragrafll  5, vou\d
be considered to apply only ta judicial proceedings. Other delegations were of the
view  that  the scope of that paragraph should  also encompass other proceedings, such
as l Qlini8ttative ones.

45. CM delegation could not envisage the extension of the scope of article IO.
paragraph 5, to non-judicial proceedings.

46. Another delegation expressed the view that the question should be resolved
vhen  considering article 13 and in such a vay that reservations should not affect
the very object of the agreement nor create M imbalance between the States psrtles
regatding  the obligations they.right  acquire by the agreement.

47. QIe delegation pointed out that wing to  the broadening of the scope of the
applicability of.  the draft l gremnt, introduced by na:, paragraph 2 of article 1,
the rrtual  assistance Contrxting  States should lend to one another was  to refer
not on?y  to criminal proceeding8 and investigations that would be launched against
the alleged offender, but should also cover proceedings and investigation8 of an
l tiinistrative or civil nature and, since a number of delegation8 vere  unable to
agree to that interpretation , that &legation rcservsd  its position vith  respect to
the ultimate acceptance of article 10. The same  delegation also pointed out that
the absolute requirement of confidentiality to which article 10, paragraph 3,
referred also vas  unacceptable as ruling  counter to the referencs of the same
issue  in  *ragrapt  5 of article 10.

Article 11

48. Several delegations were opposed to the incorporation of the phrase ‘within
the stop+  of this Agreemnt’  in the text of article 11, paragraph 1. Those
delegation8 noted that the above wording would extend to off&cc8  arising under
article 6 concerning the requirement to maintain a record of payments involving
intermedisr  ies. Other delegations vere  of the opinion that other offences  than
thoee  mentioned in articles 1 and 5 shculd  be added and therefore reference to
Within  the scope of this Agreesent’ would be useful in article 11, paragraph 1.

49. Several delegation8 stated that in article 11, paragraph 3, retaining the
bracketed text ‘may at its  option.  m8de  little sense, since the provisions of
paragraph 3 referred to obligation8 that were  fundamentally different from those
covered by article 11, paragraph 2.

so. Qn delegation noted that if the bracketed text %ay  at its option.  were
retained in article 11, paragraph 3,  then for balance the sauce  option would have to
k introduced in article 11, paragraph 1, at 8opT  later stage.
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51. me delegation expressed the view  that peragraphm  2 and 3 of article 11 wet*
~10~ely  linked and  thst an lmbskence would  be crested if paragraph 2 said l My at
its Option’ while paragraph 3 said ‘shallg.

52. Several States that Q not rake  extradition conditional on the existence Of a
treaty once again insisted on the need to retain the word l shall’ in article 11,
paragraph 2, in order to ensure that States that could extradite vithout  a treaty
and thow that could sot extradite without a tresty nnde  sn equal comitwnt.

53. Another delegation noted the diversity of systems of extradition applied by
dlfferent States, rsnglng from the willingness  of moms  States to extradite their
own nationals to the total prohibition exercised by others. The delegation
cansidtred it  neceetsry  to :etain the pssslbility  of using  the Agreenant  as an
optional legal basis for extradition in line with the precedents in nuserous  other
agreements.

Pins1  clsunes

54. The Cammittee  held prclirinary  discussfons  on the final clauses but WAS of the
view  that their substance should be left for decision at the conference of
plenipotentiaries  envisaged in Economic and Social Council resolution 1978/71  of 4
August 1978. 1/ It vss  noted that the contents of the final clauses depended upon
the final texts of the substantive provisions  of the agreement as adopted & that
conference.

Article 12

55. The Ccnnmittee  noted that the subject of settlement of drsputes, covered by
article 12, formed part of tne final clauses of an international agreement and
agreed that the subject should be considered in conjunction with the other final
clauses of the agreement. The Committee proposed the following two  alttrnatiVe8
concerning the settleuttnt  of disputes for consideration by the conference of
p~enlpottntiarltsr

Alternative 1

l 1. Any dispute between two or smre  States Patties concerning the
interpretation or application of this Convention which is not settled by
negotiation shall, at the request of one of them, be submitted to
arbitration. If within six months from the date of the request for
arbitration the parties are unable to agree cm the organization of the
arbitration, any one of those parties asy  refer the dispute to the
International Court of Justice by regutst  fn conformity with the Statute of
the Court.

l 2. Esch  State Party ray at the time  of signature or ratification of
this Convention or accession thereto declare that it dces  not consider itself
bound by paragraph 1 of this article. The other Stster Parties shall not be
bound by paragraph 1 of this article vith respect to any State Party which has
made such a reservation.

/. . .
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l 3. kry  State party  vhich  has nade  a rceervatim  in accordance vith
paragraph 2 of this article uy  at any tiara vithdrav that reservation by
notification to the Secretary-General of the Unit4  Nations.’ z/

Alternative 2, proposed by the delegstion of Irsnce

‘1. Any dispute concerning the interpretation or application of
this Convention shall, st the request of either p6rty  to the dispute, be
subbitted  to an l rbitral tribunsl.

‘2. The party which acts first shall qive notice  cf tha name of an
arbitrator to the other party, vhich shall, vithin a period of tvo months
after such notice, give notice of the nane  of a second arbitrator. The two
arbitrators so named shall, vithfn  a period of 60 days after the naming of the
second arbitrator, rppoint  the third 6rbitr6tor,  vho shall not  be a
represent6tive  of either party and shall not be of the same nationality a6
either of the first tvo arbitrators. The  third srbitrstor  shall serve as
chairman of the tribunal. If the second arbitrator is not named vithin the
prescribed period, or if the two  arbitrators fail to agree  within the
prescribed period on the apintment  of the third arbitrator, the arbitrator
reaaining  to bs naned  or appofnted  shall , at the request of either patty, be
appointed by the Secretary-General of the United Nations. Each  Contracting
Party undsrtskes  to accept the decision of the arbitrator6 as final ahd
binding.

l 3. The arbitrators shall adopt their decision by a nrsjority  vote.

‘4. The parties shall contribute in equal proportions to the payment of
the emluments  of the third arbitrator and the costs of the arbitral
tribunal. The tribunal shall establish its other rules of procedure:

Article 13

56. Several proposals vere  made concerning the provisions on entry into force of
the agreement. The Coamittee  decided that the folloving proposals should be
submitted to the conference of plenipotentiaries for its consideration:

(a) This agreewnt shall enter into force 130  days1  after the date of deposit
of the xth instrument of catificatioc, acceptance, approval or accessionr

(b) Some delegrrtions  proposed that entry into force should depend both on the
number of ratifying or acceding States and on ratif  ication or acceptance by States
representing a certain percentage of:

1/ This is the text of article 13 in the 1373 Nev York Convention on the
Prevention and Punishaent  of Crimes against Internationally Protected Persons,
including Diplomtic  Agents (see A/AC.lslVL.21
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(1)  Alternative 1:  world trade)

(11)  Uternatlve  2t production of basic ammdltles  used in world trabr

Several delegations vere  opposed to those proposals

(cl Some delegations proposed that entry into force should depend on
ratification or amptsnce by a minirun number of States fron different
?tcrgt~#~iurl  regions) several delegations vere opposed to the propo~al~

(d) tie delegation suggested that the entry into force of the agreement
should generally follow article 25, paragraph 1, of the Constitution of the United
Nations Industrial Lbvelbprant  Organization , adopted on 8  April 1979,  which read as
follwSr

‘This Constitution shall enter into force when at leant  eighty State8
that had &posited instruments of rstlflcatlon , l mptance Or approval  notify
the Depository that they have *greed,  after connultstlons among  the-elves,
that this Constitution shall enter into force:  i/

57. <xle  delegation speaking on behalf of the Group of 77 stated that, regardless
of the basic provision on entry into force , the agreement should not enter into
force until the code of conduct on transnstlonsl mrporatlons,  vhich vbs being
negotiated by the Intergovernrcntal  Working Group established by the Econculc and
Social Council, had come  into force.

Other final clauses

58. The Ccaamlttee  took note of the following draft final clauses prepared by the
Secretariat, set forth in docusent  E/AC.67/L.2,  and referred them for consideration
to the conference of plenl~tentiariesx

Article A: cepos1t0ry

Article Br Signature, ratification, acceptance, approval, accession

Article C: Reservat ions

Article Et Nwlslon  or amendment

Article P: Revleu  conference

Y The quotation only serves as an example for possible language and 18  not
meant  to indicate the number of ratifying States needed for the ACceement  to enter
into  force.
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Attic10 Cc knunciation

Article Hr Federal State clause.

General statement on the draft agreement aS  a whole

59. In mnnexion  with the above-mentioned brticle CO  on reservationa,  the.
delegation proposed that the provisions shwld be based on the folloving text8

‘1. The SecretaryGeneral  of the United Nations shall receive and circulate
to all States uhich are or my  becone Parties to this Convention reservations
lade by States at the ths of ratification or accession. Any State which
obje&S to the reservation shall , within a period of ninety days froa~  the date
of the said  commmication,  notify the Secretary-General that it  does not
bccept  i t .

‘2. A reservation  inwpstible  with the object and purpose of this Convention
shall not  be permitted. A reservation shrll be considered incompatible or
inhibitive if at least two-thirds of the States Parties to this Convention
object to it.

*3. SWervations  may  be withdrawn at any time by notification to this effect
addressed to the Secretary4emeral. Such notification shall take effect on
the date on which it is received: z/

General statement on the draft agreement as a whole

60. One  delegation stated that it ha3 followed with interest the debates of the
Cmittee over the past 10 days. It noted vith some concern the lack of adequate
representation from all interested regional areas, which prevented the holding of
formal reetings. The work vas  done most of the time in informal sessions because a
quorum could not be found m&r  the special conditions set by the Economic and
Social Council that the Cmittee  should only meet  if at least four States from
each interested geographical group were represented. That delegation vished  to
have it  on  record that under those circumstances it could hot participate in the
comensus  fOt the text of the international agreement 416  found in the present
report.

61. One delegation reserved its position in order to make further comments and
declarations  on the draft agreement at a later stage.

62. me delegation noted that it had participated in the work of the Comittee  as
well aa  in the work of its predecessor group, the Ad Hoc Intergovernsentsl Working
Group on the Problem of Corrupt Practices. However, in vieu  of the great changes
that were currently taking place in that country as a result of the revolution,

11 See article 20 of the International Convention on the Elimination of All
Ferns  of Racial Discrinination,  opened for Signature  at New York on 7 March 1966.

/ . . .
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which were bound to affect the entire 8ocia1,  political, legal and economic ry8ten
of the country, the participation of that country’8 delegation should not be
COn8trued  a8 an approval of the text of the draft agreement contained in the
present  report.

63. At the requerrt  of one delegation, the proposal it had wde earlier for a
convention on the elimination  of bribery in international caunercial  transactlans,
is annexed to the present report.

v. ORGANIZATION OF HEETINCS

A. Introduction

64. The Canmittee  on an Tnternatio.Qal  Agreement on Illicit Paynwntr  was
established by lkonmic  and Social Council  resolution 1979171  of 4 August 1978.

65. The Committee  held it8 first 8ession  at Headquarter8 from  29 January to
9 Pebruary  1979. Durins that session it held 8 formal meetings and 10 informal
wetings.

66. The second. 8e8sion  of the Connoittee  was held at Iieadquarters  from 7 to
18 nsy 1979. During that 8esion  the Committee held 4 foraal meetings and 15
informal  rseting8.

67. The first ression  was opened by the Executive Director of the Centre on
Transnational  COrporatiOn8r who made an introductory statement. The second session
of the Committee  was opened by the Chairman, Profersor 14.  R. WX  (Netherlands).

FL Uemberrhip  and attendance

68. In accordance with Economic and Social Council resolution 1978/71,  the
Caruaittee,  which was t0 meet only if a quorum of four States frm each interested
geographical group was represented , was open to all inprrested  States. At both
8ession8,  the Carmittee  coducted its work  mainly in informal meetings in order to
overcom the problea  of the quorum requirement. The arrangement al8o  allowed a
more  frank and informal exchange of views among delegations.

/ . . .



69. T~J  follwing  states  uere  represented at the fitat and/or second sessions:

Argentina
Aurtralia
Benin
Belg iur
Brar il
Canada
Central African Empire
Colanb  ia
Denmark
Dainican Republic
Egypt
Ethiopia
Prance
Gabon
Germmy, Federal Republic of
Greece
Holy See
India
I ran
Italy
Ivory Coast
Jamaica
Japan
Kenya
Madagascar

nali
)Icxico
Netherlands
Niger ia
Panam
Saralia
Sudan
Sweden
Switzerland
Syrian Arab Republrc
Thailand
Trinidad and Tobago
Tunisia
‘hrkey
Vganda
Vnited King&m of Great

Britain md  Northern
Ireland

Vnited Republic of Cameroon
Vnited States of knerlca
vcuguay
Venezuela
Zaire
Zambia

70.

71.

72.

73.

The following United Nations organization was represented?:

United Nations Industrial Development Organization.

The following specialized agency was represented:

United  Xations  Educational, Scientific and Cultural Organitatiorl.

The following non-governmntal organization was  representd:

International Chamber of Canmecce.

C. Officers of the Committee

The follwing  officers of the Camittee  were elected by  acclamation at the
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f i rst  sersion;

Chairman:

Vice-Chairman:

Rapparteur:

Hr. ?L R. FlOK (Netherlands)

Hiss  Ana  RIC?iTER  (Argentina)

nr. Harold ACEHAH (Uganda)

/ . . .
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D. Adoption of the aqtnda

74. At it8  2nd meting, on 30 January 1919, the Camittw  adopt&  the follWin9
l gtnd4 fOt  its fir8t  8t88ion  (t/X.67/1)  t

1. Opening of the stsaion

2. Elect ion of off fCtt8

3 . Adoption  of the agenda and organization of work

4. Advancing the work on an international agreement  on illicit paybent8,
particularly  in respect of the article8 not yet dircursed

5. Draft pCOvf8fOMl  agenda  for the 8emnd  8e88ion  of the coadtttt  On M
International Agreement on Illicit Payments.

75. At its  9th meeting, on 7 My  1979, the Comittt  adopted the following agenda
for i t 8  8tcond  8ea8ion  (E/AC.67/2):

1. Opening of the 8es8fon

2 . Election of officer8

3. ,Adoption of the agenda and organization of work

4 . Approval  Of the rt8tdt8  Of the fir8t  8t88iOn

5. Mvancing the work  on an international agteemmt  on illicit pnymente,
psrtiCUlarly in re8peCt  Of the article8 Mt  yet di8CU88ed

6. Moption  of the report of the Comittee.

E. Documentation

76. The Camittee had before  it the follouing documentrx

Title Session Symbol

‘PrWi8ional  agenda Pir8t E/AC.  67/l

Report of the  Ad S3oc  Intergovtrnmmtal  Working
Cramp  on the Problem of Corrupt Pr8ctice8
on it8  fourth, fifth and rtruntd  fifth
8t88iOn8

PrWi8ional agenda Second E/AC. 67/2

/ . . .
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COW~US~OIW  reached  by the Committee on
on International Agreenent  on Illicit
Payments during its first session held
at Headquattecs  from 29 January to
0 February 1979

International Agreement on Illicit
Payments: draft final clauses
prepared by the Secretariat

Draft report on  the first and second
se88  ions
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Sess ion *Bbo1

Second E/AC.67/L.  1

E/AC. 67/L. 2

P. Adoption of the report

E/AC. 67/L. 3 and
Add.

77. The Committee, at its 12th meeting, on 18 Hay 1979, adopted the draft report
on its  first and second sessions.

/ . . .
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Annex

PROPOSAIS  BY FRANCE FOR A 02NmION  ON TNE ELIMINATION
OF BRIBERY IN INTERNATIONAL -CIAL TPANSAfXIONS

Article 1

1 . Any public official and any person holding elective office who s~licitm
or accepts offers or promises or who solicits or receives gifts or other
considerations in return for performing or refraining from  the performance of an
act falling within his functions or his employment, regular or otherwise, in
connexion with an international cowaetcial  transaction shall be deemed to have
canmitted a criainal  offence.

2. Any person who, in order to induce someone to perform OK refrain from the
performance of an act as provided in paragraph 1, resorts to promises, offers,
gifts or other considerations shall also be deemed to have comitted  a criminal
offence.

Article 2

Each  Contracting State undertakes to make the offences  referred to in
article 1 punishable by severe penalties.

Article 3

For the purpose of this Conventiont

1 . The term ‘public official’ shall refer to any administrative, judicial,
military or equivalent civil servant, whether principal or agent, of a public
agency or of an  agency subject to the jurisdiction of the public authorities, and
to any citizen performing public functions.

2. The term .international commercial transaction. shall refer to any sale,
contract or other business transaction with a central or local service or agency
which under the lavc of the State concerned ir open ‘for competition to foreign
per sons or enterprises.

Article 4

1 . Each Contracting State shall take such aeasures  as may be necessary to
establish its jurisdiction over the offences referred to in article 1 when they are
ccxmitted  in its territory or by one of its nationals.

2. This Convention does not exclude any ctirinal  jurisdiction exercised in
accordance with national lav.
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Article 5

A Contracting State shall, if it has  jurisdictioo  under article 4 but does not
extradite the alleged offender, be obliged, without exception whatsoever,  to Submit
the csse to its  capetont  authorities for the purme  of prosecution. Those
authorities shall take their decision in the saw asnnet ss in the case of sw
ordlwry offence  under the lnr  of that State.

Articla  6

1 . The oftences  referred to in article A shall be deemed  to be included as
extraditable offences  in any extradition treaty existing between Contracting
States. Contracting States undertake to include the s&id  offences  as extraditable
offences  in every extradition treaty to be concluded between them.

2. If a Contracting State which makes extradition conditional on the
existen-  of a treaty receives a request for extradition from another Contracting
State with which it hss no extradition treaty, it shall consider this Convention as
the legal basis for extradition in respect of the offence. Extradition shall be
subject to the other conditioc.6 provided by the law of the requested State.

3. Contracting States vhich  do not  #kc  extradition conditional on the
existence of s treaty shall recognite the offence  as an extraditable offence
between thenselves  subject to the conditions provided & the law of the requested
State.

4. The offenn  shall be treated, for the purpose of extradition between
Contracting States, as if it had been caumitted  hot only in the place in which it
occurred but also in the territories of the States required to establish their
jurisdiction in rccordsnce  with article 4,  mragraph  1.

Article 7

1. Contracting States shall afford one another the greatest measure of
assistant*  in connexion with cririnal  pcoceedings  brought in respect of the
offences  referred to in article 1.
all cases.

The law of the State requested shall apply in

2. The provisions of paragraph 1 of this article shall hot affect
obligations under sny other tresty,
will govern, in uhole or in part

bilateral or multilateral, which governs or
, utual  assistance in criminal matters.
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