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I. RECGMMEID..TION TO THE ECGHQMIC IO SOCIAL COUNCIL

1. The Ad Hoc Intergovernmental Working Group on the Problem of Corrupt Practices,
recognizing the need for the ecrly adoption of an international ngreement on illicit
payments in connexion with international commerciczl tronsactions, recormends to the
Economic ond Social Council that it re-exanine the question of ccnvening = conference
of plenipotenticries open to 211 interested States to con.lude an internctionzl
cgrecment, with o view to setting an carly dcte for the conference and establishing
a cormittee, open to zll interested States, to make preparations for the conference
and to tcke such further actions a2s noy be decned necessary.

II. PROCEEDINGS

4. Drafting of o~n international ocgreencnt to prevent
ond elininate illicit psynents in connexion with
- international comnercial transactions

2. The deliderations of the Working Group on this iten of its ogenda were baged on
Part i ("Provisions relevont to the claboration of on internctional agreement to
elimincte and prevent illicit payments, in whatuver form, in connexion with
intemctional comercial transactions by trensnational and other corporations, their
interncdiaries ond others involw ") of the report of the 4d Hoc Intergovernmenteal
Working Group on thc Problen of Corrupt Practices on its firat, sccond, third and
resuncd third sossions (C/6006) and on the draft report on its fourth session
(E/AC.64/L.5 and Corr.l), to which were annexed the proposals made by the delegmtion
of France for a convention on thre elinination of bribery in intemctionsl commercizl
transactions, a proposal by the United States of Lmerica for additional preventive
ncasurcs to the one contoined in Prrt 4 ~nd ~n slternative draft of articles 1, 2 and 4
in the French proposal prepsred by the Secret~riat. For its resumed fifth scssion the
Working Group also had before it o rcport on its fifth session (E/1978/39).

3. 4t the 44Ath ncoting, on 13 April 1978, the ruprescntative of Zambia speaking on
behalf of tho African nenbers of the VWorking Group, stated that ho regretted that it
hzd not boen possidble to have ~ thorough ond meaningful discussion of Chapter IIILS,
"Meapures against the paybents of roycltiecs ond taxes to illcgol minority régimces in
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southern Africa in contravention of United Nations resoiutions™, contoined in
part A of docuncnt E/6006. He snid that the African delegntions atteched the
highest priority to that chapter, 23 well 2s to other scctions of the draft i
ag.cencnt ond expected rcciprocal support froo other dolegntions for chaptes IIT 5.
He expressed thc hope that, ~t o later ciage, it would be :oscible to hold a
substontive discussion on the chaptoer,

ative, specking at the scne nceting, ataved that he understooc

4. One represcnt
legations ond cxpressed the

the ioplications of thc position of the Mrican dc
hope that it would bc possible to rozch agrecnent on the matter at a future stogue

5. & nuober of represcntatives of States with a fcderal systen of Governent
indicated that they would accept the references to the words "regional or leccl"
appearing in scveral arxticles, on the undarstonding thet those Stotee would rely
in that respcct, on the law of the compctent regioncl or locnl ~uthorities.

~
<

6. During thc fifth scssion reservations were made the representatives of tl
e
5", ir

Pederal Republic of Germany with regard to the "other business tronaactions”,
the definition of "intemational coumercial transactions" ond by Jepan with
rogerd to article 4, parcgraph 1 (n). With regard to nrticle 4, parcgradh 1 c)
it was agreed that at 2 later stoge the Working Group would dccide whether the
term "national" in that parcgraph included juridical persons o well s natural
persons and, if it did, what criteria were to be used to deteraine their

naticnality.

7. Another rescrvation was nade by the represcntatives of the Federal Republic
of Germeny and the United Kingdon with regard to the deletion of the words "of
a Contracting State" in the definition of the term "public officinl" containnd

in article 2.

8. At the resumed fifth scssion of the Working Group tue following comuenis.
set fortn below in paragraphs 7 - 19, were made by various delegotions during
the dolibersatfons at that session concerning the text of the dreaft internationsl
agreement contained in parcgraph 20 of this r ~ort.

9. With regard to article 1 (a), the words “or to another pcrson” ofter
"directly or incirectly" were deleted, Several delegations poinced out that
this deletion moant that the ogreement would not reach paynents, gilts or vtoer
benefits directed to persons or institutions acquainted or associnted witn the
public cfficial without the latter's knowledge, with the intention thet they in
turn influence such official, and this decletion would nnke it more difficult

to furnish ovidence of an indirect psyoent. Sovercl delegztions wera nlso
concorned that the words "diroctly or indirectly” might not be cdequate to
cover the caso whore poyments, gifts or other benefits were dirccted, ot the
request cr wvith the concurrence of 3 public efficial, to onothor persoa such

as n nenber of the official's fonily.

10. Llno with rogard to article 1 (a), the Working Group agreed that it should

21so cover cx post fgcto paynments, gifts rnd other bonefits as rewards for
pact favours, Several delegations pointed out that the precise longuege should

be formulated st & lator stage. Somoe delogntions cxpressed the view that tho



E/1978/115
prec >

present longuoge of article 1 (2) ~lready covered such ex post facte payments.

In addition, severnl delegntions considered it desircble that the teru “person™

in article 1 (a) be defincd so os to include juridicrl as well as notural parsons.
(Sce clso poragraph 13 denling with article £.1(c)).

11. Thie Yorking Greup censidered the question of expressly stipulating the
elenent of inmpropriety in crticle 1 (). In thic connexiun the words "as on
induccnent or reward®, which could be considercé in connexion with the woids

"~y consideration for"”, werc suggested, but the decision on itc inclusion wos

lcft until the decision on the cucstion of ex post frcto paynents in orticle 1 (2)
is conuidercd, Onc delegntion wns of the vicw that the concept of voluntary
acceptance be included in ~rticle 1 (b).

12. With rogerd to r~rticle 2(1) severnl dclegations pointed out that the
objective of the draft text was to include the cases discussed by the senior
legnl adviser of the Contre on Transnational Corperctions in snnex A of his
necoorandun dated 22 June 1978 as presented to the Working Group.

13. With regard to article 4.1 {2), onc dclegation pointed cut the difficully
his count.y would have in ur-.ortaking the prosccution of offences committed by
foreigners on its tciritor; . cnd stated that his govenment would like to excoine
this point further.

14. With regord to n~riicle 4.1 (b) nany delegations felt strongly that the
fornulation did not sdecquately adhere to the principle of pority of trentment
for all parties to the offence ond that further consideration should be given
to this provision.

15. Secvernl delegntions pointed out that the words "~ national" in article 4.1(c)
could be ro d in thrce ways:

(a) "a national" includes a juridical as well as 2 naturcl person. In
this case the Contrncting States which do not rccognize the concept
of criminal rosponsibility of juridieal persons ought to consider
introducing this concept in their notionnl legnl sycstens far the
purposc of thc offence under consideration;

(b) "a nationnl" oxcludes juridical persons. In this case according
to soue delegations the addition of the words "or on behalf of" after
"the offonce is cormitted by" would go & long way towords neeting
the concern oxpresscd, so that the officer of the juridicol person
involved in the offence, whatever his/her notionality, should be
prosccuted;

(¢) "a national" cxcludes juridical persons, &s well as natural persons
of other Stntes. In this case, the sgreement leaves o large loophole
by fllowing n corporation to use o~ foreigner to do all its bribding.
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16. With regnrd to arxticle 4.1(c), sonc delcgztions consicercd that the
particulor foroulation of the territoricl link needed further consideration.

One delcgation considered that exanination should also be nade of the question
whethcr the obligzation should apply to acts coonitted in ¢ non-Contracting State
where guch acts ore not unlawful in that State. .

17. Mcny delegotions felt that while there was no doubt that wunder the draft
agrcenent the Contracting States would undertoke to prohibit the dbribing of
public officials of other Contracting States as well as their own public
officials, further considerction should be given to the cdvisnbility of poking
this point explicit under ~rticle 1.2 or 4.

18. With rcgord to c~rticle 7 the representative of Ugonda, specking on behalf
of the African penbers of the Working Group, stated that he regrotted that the
Croup had been unable to cccord consideration to this article on poyments to
the illeg=l minority régines in southern Africa, controry to their anticipation
~t the last session. He stated that this article is of crucial inmportance to
nany delegotions ~nd thot it would cndow this draft cgrcencnt with grecter
peaning, relevence ond significonce, It was his fiyy understonding that this
exercise was but one dimcnsion of the currcnt world pre-occupation with the
fulfilnent or realization of certcin fundanental rights of hubcnkind, in
porticular a8 it related to the grave situation in couthern /frica. He
enphasized that tho attitude of the ifrican group to this whole cxcruise would;
to a large extent, be deternined by reciprocal attention and positive ~ttitude

to Article 7.

19. With regnrd to ~rticle 9 onc delegntion drew attention to the necd for
considering further the mechonisn for cnsuring balanced operation of the
agreenent as between Contrecting States.

20. With regard to article 13, somc delegntions guggested that the provisions
on entry into force of the agrcencnt should refer not only to rotification or
accession by a ipecified nunber of States, but algo to ratification or
accession by States accounting for 2 specified percentage of world trade,

21. Several delcgatiuns stated that, in their vicw, the draft cgrecment focused
pore on the ioproper activitics of public officinls thon on the improper
activitios of transnational and other corporations. Thoy stated further that
the scope of the ngrecment ghould not be linited to bribery, but should nlso

extend to other illicit paynents.

22. In cccordance with the pandcte given to it by the Economic and Social
Council in resolution 2122 (IXIII) to draft an internctional cgreement on
illicit paynments, the Working Group prepered ad refercndun the following draft
text for cunsideration by the Economic and Social Council:
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DRAFT INTERHATIONAL AGRCZMENT TO PRCVENT AND CLIMINATE
TLLICIT PAYIENTS IN INTCREZTICIAL COIZERCIAL
TRAFSACTIONS

"PRE:LBLE

{For the text, sce snnnx III belou.l

Article 1

"Gach Contracting State undertales to make the following acts vunisheble by
appropriate criminal penalties under its national lav:

"(8)

"(b)

"(P)

(®)

["(C)

“he offering, promisins or siving of any poyment, gift or other
benefit Ly eny p2rgon, on his oun behalf or on dehalf of any other
natural or juridical nerson, tc » putlic official, either directly
or indirectly vith the intention of inducing such official to
perform or refrein from the performance of his duties in connexion
vith an internaiional comrercial transsction.”

The soliciting, demending, accenting or receiving, directly or
indirectly, by » public official of any payment, zift or other
benefit, s considerstion for performing or refrrining from the
performance of his duties in connexion with an internationsl
ccomercial transaction.”

Article 2

'Public officiel' means any person whether sppointcd or electcd who,
at the national, regionel or local level holds » [legislative, ]
administrative, judicial or military office or vho is an coployec of
& government or of 2 pubdlic or goverumental authority or agency or
an employee of an entity which provides s nublic service and which
is own 31 [or controlled by su h a body, »nd any sther person when
perforning a public function.

'Internaiionel commercial trensactions'includes any seale, contrset
or other businees transaction with a national, regional or local
Government or any sutiority or entity rcferred to in maregreph (a)

of this articlen{and eny applicetion for novermmentoal approval of »
sale, contract or Wsincss transaction], vhich under the laus of that
State is open to foreign persons or enterpriscs {or to suppliers of
imported gocds, services, capital or technology].

'Intermedisry' mcans sny natursl or juridicasl person who necotistes
with or othcrwise deals directly or indirectly with a public official
on behalf of snother netursl or juridical person. Hovever, the tem
do2s not include any eomployec of the person on whose behalf the
intermediary is acting.")
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irticle 3

"[(a) Each Contracting State shall »nsure that contracts which ,mve
entere? into by agencies or irstrunentnlities of its Government
for in.crmational cormercial trensacticns include e provision that
ro payment, gift or other benefit vhich would constitute an offence
under article 1 has been cr uill Ye offered, promised or given in
connexion vith the transaction.]

"(b) TDach Contracting State shell, in accordance with national end
internstional leu, [endeavour to] take all practicable measurcs
[, and particularly administer its national lovs end regulstions, ]
for the purvose of prrventing the offences referred to in article 1
[involvings its oun public officials or public officials of another

State.]"
.rticlo ¢

“(1) LCach Contracting State shall take such pmeasurcs ss nmay be necessary
to establish its jurisdiction:

‘a)  over the offences referred to in Article 1 vhen they sre cormittcd
in the territory of thet State,

(b) over the offence referred to in Article 1(b, vhen it is committed
by & public ~{ficial of that State,

(c) over the offence referred to in Article 1(a) relating to any payment,
gift or cther benefit in connexion with the ncgotiation, conclusioun,
retention, revision cr tcrmination of an intermationsl commercial
transaction when the offencc is committed by ¢ national of thet
State, prcvided that any element of that offence, or any act aiding
or abetting that offence, is connected with the territory of that

State.

"(2) This Azrcement does not exclude any criminel jurisdiction excrcisecd in
accordance with the national lau of = Contracting Siote.”

article 9

v(1) A Contrscting State in vhose territory the alleged offender is found,
shall, iZ it bes jurisdiction under article 4, peragraph 1, be obliged without
exception whatsocver to sulmit the crse to its competent suthorities for the
purpoez of prosecution, [through nrocecdings in sccordance with the laws of that
State.] [Those authorities shall trke their decision in the_seme menner a8 in
the case of sny ordinary offence under thc lsw of that State.]
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"(2) The obligation provided for in porazravh 1 of this article does not
epply if the Contracting State hes cxtradited the alleged offender, or if the
Contracting State knows that o prosecuticn has beud undertsken in another State,
for the same offencce and with .espect to the sane parson.”

(1) (a) Each Contracting Stote shall ensure, under penalty of law, that
[peraons resident or] enciiics 2stablished in its territory maintain accurate
records of payments made by them to an inteiwediary. or received by them as an
intermediary, [for the purpose of securinc] [in comnexion with] an internstional
compmercial transaction.

(b) These rccords shall include, inter alia, the amcunt and date of any
such payment or payments [exceedin; 350,000| uhich src made to an intermediary in
a calendar yesr or vhich are attributabtle to a particular intermationsl cormercial
transaction; the nome, address, and nationality of the intermediary or
intermedisries receiving such payments; [and, to the extent ascertainsble by the
party concerned, the name ond address cf any public official vho is employed or
retained by or has a financial interest in the interpediary.

»(2) The records msintaincd pursusnt to parazraph 1 of this Article shall be
made available for the puipose of criminal investizations end proceedings to the
competent law enforcement authorities of another Contracting State in accordance
with the provisions for mutual judicial assistance in Article 10."

"IArticlc 1

"(a) Tach Contracting State shall prohibit its persons and enterprises of
its nationnlity from making any royalty or tax payments to, or from
knowingly transferring any sssets or other financial resources in
contravention of United Nations resolutions to fecilitate trade uith
or investment in a territory occupied by, en illegal minority régime
in southern Africa.

"(b) Each Contracting State shall requirc. by leu or rcgulation its persons
and enterprises cf its nationality tc report te the compe tent
authority of that State any royaltics or taxes poid to en illegel
minority régime in southern Africs in contraventiou of United Nations
resolutions.

"(c) ECach Contracting State shall subtmit annuslly, to the Secretsry-General
of the United Nations, reports on the activities of transnaticnal
corporations of its mationality which colladorate directly or
indirectly with illega) minority régimes in southern Africa in
contrsvention of United Nations resolutions. ]
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"[Article 8 l/

(s) Each Contracting State rccognizes [ngrees to ensure that its
nation-1 lav providc] that if “wibery or illicit >ayment are
decisive in procuring *he consent of a porty to » contract relating to
an international commercial transaction such party may at ite option
institute judicial procecdings in order to have the contract declared

null and void.]

"Article ©

"(a) The Contracting Statcs sholl inform ecach other upon request of
measures taken in the implementation of this Agreement.

"(b) Eech Contracting Statc shall biannually furnish, in accordance with
its nationol laus, to the Sccretary-General of the United Wations,
information concerning its implementation ~f this agreement. Such
information shall include lezislntion and aaministrative regulstions,
as well as general information on judicial procecdings end other
measures tzken pursuant to suck lous and reguletions. Uhere final
convictions have beon obiained under laws within the scope of this
Convention, information shall also Yte furnished coneerning the case,
the decision and ssnctions imposed in so for s it is not confidential
under the naticnal lsu of the State uhich provides the information.

"(e) The Secrctary-General chell ciraulate a summery of the information
referrcd to in peragraph (ii) of this article to the Contracting State.

"Article 10

"1l. Contracting States shall afford one a2nother the jreatest measurc of assistance
in connexion with criminal investigations and proceedings hrought in respect of

the offences [referrcd to in article 1] [w¢thin the scope of *his Convention
vhether committed .y natural cr juridical 1ersous]. The lew of the State
requested shall apply in all casec.

"2, Mutual nssistance thall, inter alin, include, ss far os permissible under
the law of the Gtete requested [and ‘Saking into account the ne2d for preserving
the confidential nature of documents snd other information transmitted to
eppropriste law enforcement authoritics]:

"(s) Production of documents or other informstion, taking of evidence and
service of documents, relcvsnt to investigations or court proceedings;

l/ Several represzntativea pointcd out that this srticle had not been
discussed at the fourth, fifth and resumed fifth sessions.
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»(b) Notice of the initiation and outcome of [any public] criminsl
proceedings concerning sn offence referred to in srticle 1, to
other Contrscting Ststes vhich msy have jurisdiction over the ssne
offence according to article /.

"3, Contracting States shall upon request enter into negotistions tovards the .
conclusion of bilateral ssreements with each other to facilitste the provision of
judicial assistance in accordsnce vwith this srticle. [Such sgreements shall,
inter alis, mske provision for the taking of evidence and conduct of intervieus
under the lsw of the Contracting Statesﬁ

"4, The provisions of this article shall not sffect obligstions under any other
treaty, bilatersl or rmltilatersl, vhich governs or uill govern in whole or in
part mutuel sssistance in criminol matters.

"Article 11

"1. The offences referred to in srticle 1 shall be deemed to be incluced as
extraditable offences in any-extralition treety existing between Contracting
States. Contracting States undertake to include the said offences »s cxtraditable
offences in every extradition treaty to be concluded between them.

"2, If s Contracting State vhich makes extrsdition conditional on thc existence of
» tresty ruceives a request for extradition from another Contracting State uith
which it hes no extrsdition treaty, it [may st its option] (shell] consider this
Convention as the lezal basis for extradition in respect of the offence.
Extredition shall be subject to the other conditions provided by the law of the
requested State.

"3. Contracting States which do not make extradition conditional on the existence
of a treaty [shall] [moy ot their option] recognize the offence as an extraditadle
offence bLetuween themselves subject to the conditions provided by the law of the
requested State.

"4. The offence shall be trcated, for the purpose of extradition between
Contracting States, as if it had been committed not only in the place in vwhich it
occurred tut also in the territories of the States required to establish the
Jurisdiction in accordsnce with article 4, paragraph 1l.

“Article 12 l-/

"(s) Any dispute betuecen Contracting States concerning the interpretstion or
sppliceotion of this Agrcement shall be settled by bilateral
consultations unless it is freely snd mutually sgreed bty 21l States
concerned thrt other peaceful measurcs be sought on the basis of
sovereign equality of States.
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*[(v) Any dispute betrcen Contracting States concerning the interpretstion

or spplication of this Agreement vhich cannot Ve settled throuch
bilatersl consultations, shall, at the recuest of either Contracting
State be sutmitted to an ad h-c srbitral tritunel for settlement irn

sccordance uith the epplicablc principles snd rules of pudblic
international lav.]

Article 17 y

"Alternative 1

*(s) This Agreement shall enter into force (30 days] after the receipt
by the depository of the Xth instrumcnt of ratification, [acceptance or approw-l]
or accession.

"Alternstive 2

"In respect of articles 'a' to 'n!', this Agreement shall enter into force
[30 days] efter the receipt by the deﬁository of the Xth instrument of

ratification, [acceptance or approval

or accession. _In respect of articles' to!

to 'z', this Agrecment shsll enter into force [30 dsvs] after the receipt by the
depository of the 'X + Yth' instrument of ratification, [acceptance or approval]

or accession.

»(b) The depository for this Agreement shsll bLe the Secrectary-General of
the United Nationms.

(o)

"(b)
"(c)
{4)

e)

"Article 14 l/

—————

Any Contracting State may at the time of its si ture, rotification,
[occeptance or approval] or accession, enter [a reservation[s] vith
respect to the following articles:

No reservation shall be permitted in respect of any provisions of this
Agreement other than those referred to in paragreph 1 of this article.

Any reservation entercd et the time of signature shall be subject to
contiru;ation et the tinc of ratification, [acccptance or approvel] or
accession.
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"(f) The entry and confirmstion of any reservation in sccordsnce vith
varsgraphs (a3) and (e) respectively of this article shall be
comavnicated in writing to the depository.

*(g) A reservation shall take effect froo the time of the entry into
force of the present Agreement uith respect to the reserving

State,"

B. Consideration of provosals and ootions other than an
intemational agreement to combat corrupt practices

23. This agende item vas discussed by the Working Group at one informal meeting
and st the 368th meeting, on 10 March 1978.

24, At the 38th meeting, the representative of Colombia, speaking on btehalf of
the Group of 77, stated that the Group attached equal importance to parts A snd B
of document E/6006 sand that both parts deserved egual treatment, Recalling
paragrsph 3 of Cconomic and Social Council resolution 2041 (IXI), the
representative of Colombia reaffirmed the position of the Group of 77 that the
formulation of 8 code of conduct by the Commission on Transnational Corporations
should be accorded the highest priority.

25. The Vorking Group discussed the item further st its 465th meeting, on

17 April 1978, using as a basis part B of document £/6006, entitled "Other
relevant proposals snd options”, 2/ which it agreed should be included in the
body of the present report as follows:

“PART B
"OTHER RELZVANT PROPOSALS AND OPTIONS

"l. In parsgraph 1 of resolution 2041 (ILXI) the Economic and Social Council
BeA Yo dnvie Coev M Ty ‘mmental Working Group to include in its

report 'such othel relevant proposals 2né options as the Working Group may
decide to submit',

"2, In the course of the sessions of the Working Group, many delegations
stressed the importance of devoting equal emphasis to the two aspects of its
mandate contained in varagraph 1 of the Economic and Socisl Council
resolution 2041 (IXI). The ‘Yorking Group accordingly decided to consider
simultaneously the scope and content of a possible international agreement to
prevent and eliminate illicit payments, in vhatever form, in connexion v:th
in::rnotional commercisl transactions as vell as other relevent propossls and
options. )

g/ Seversl representatives pointed out that this guestion had not teen
discussed at the fourth, fifth and rcsumed fifth sessions.
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"3, During its third session the Working Group #lso discussed the relevant
proposals and options contained in parsgraphs 106-123 entitled "Msjor issues to

be considered in the examinstion of the problem of ccrrupt practices, in
perticular bribe~v, in intermational cormercisl trsnsactions by transnstionrl

and other corporations, their intermedisries and others involved" (E/AC.64/7).
They included the drafting of a model national law; the adoption of voluntary
guidelines by enterprises and professional associstions or other intermational
orgenizations; the adoption of codes of conduct by intergovernmental orgsnizations;
unilatersl national action and other forms of intemational action.

"4. In the course of its considerstion of the scope and content of an
intemational sgreement, the Yorking Group also decided that some of the

items contained in part A of document E/6006 should be trensferred to part B
for further consideration. The items in question related to:

"(a) The elimination of tax shelters;
"(b) Disclosure by public officials of their net worth;

"(c) Other corrupt practices.

The Working Group considered that these items could be dealt with through both
nationsl snd international action.

"National action

"5. The Working Group considered various forms of measures which could be
adopted in national lawv to eliminate tax shelters in respect of bribery and
illicit payments. Among the specific propossls considered were: that home
countries impose relatively high tax surcharges on the profits made f{rom
transactions tainted with bribery; end that 81l countries adopt measures tc
ensure that tax law violations involving bribery and illicit psyments were
treated as criminel offences per se.

"6. The Working Group also considered a proposal in connexion with the item on
disclosure, namely, that public officials be required by national law to disclose
their net vorth upon assumption of office, at prescribed intervals and at the

end of their term of office.

"7. Lastly, the Working Group considered a certificetion procedure in national
lav, vhich vas described in paregraph 119 of document £/AC.64/7, by which the
officials of all enterprices desling vith any government agency would be required
to sign a stetement stipulating that no peyments, fees or gratuities in whatevar
form vere made in connexion with the transasction, other than those specifically

referred to in the contract.

"8, Some delegations expressed the viev that it would be useful for the
Vorking Group to continue to exsmine the feasibility of elaborating the text of
» model national lau to desl with the above and other related issues.
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*Intermnaticnal action

"9, The Working Croup emphasized that the vork on s code of conduct vhich the
Comoission on transnationsl corporstions °ras in the process of prepering

should be accorded the highest priority. The Working Group took note of
document £/C.10/31 on vork related to the formulation nf{ a code of conduct,
_vhich contained a specific itcm on corrupt practices snd also noted that some
of the other items rsised issues which vere interrelated vith the existing item

on 'Other corrupt practices!.

"10. The need for s1l States to enter into £opropriate bilatersl and multilatersl
arrangements to prevent and eliminate other corrupt practices was recognized.”
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IIT. ORGANIZATION OF YORK

26. The #d Hoc Intergovernmental Vorking Group on the Problem of Corrupt
Practices, established by Economic and So:isl Council resolution 2041 (LX) and
expanded to include all interestcd States by Council rcgsolution 2122 (Lx11I),
held its fourth, fifth ond resuned fifth cessions at United Metions Headquarters
from 6 to 10 March, from 3 to 14 April and from 26 to 30 June 1978, respectively.

27. The following States were represented at both sessions: Argentina,

Australia, Belgiun, Canads, Colombia, Denmark, France, Germany, Federal Republi. of,
Ghana, Greece, India, Iran, Irag, Italy, Japen, llexico, iletherlsnds, Rigeris,
Norway, Pakistan, Philippines, Spain, Sweden, Switzerland, Thoilend, Ugonda,

United Kingdom of GCreot Britoin and Northern Ireland, United Repudlie of Camercon,
United States of America, Venezuela ond Zoire. Cuba participated as on observer

at both sessions.

28. Algeria, the Holy See, Ireland, Isrsel, Kenya, the Libyan frob Jomohiriya,
Mali, the Higer, the Republic of Korea, Ruanda, the Sudon ond Turkey were
represented at the fourth session; and Borbodos, Brazil, the Dominican Republic,
Ecuador, Surinam aond Zambia vere renresented at the fifth session only. Bolivia,
Cuatemals and Trinidad and Tobago were represcnted at the resumed fifth session

only.

29. In the course of the two sessions the Working Group held 19 formal
meetings (36th-54th) and 15 informal neetings.

30. The Working Group had before it the report of the Ad_Hoc Intergovernmenial
Working Group on its first, second, third and rcsumed third sessionc (E/6005),
which it was ogreed would continue to be the basic working document of the Group,
s draft report on its fourth session (£/AC.64/L.5 and Corr.l), and the report on
its fourth ond fifth sessions (E/1976/39), prevored by the Ropporteur at the
request of the Yorking Group.

A, Ilection of officers

31, At the 36th meeting, on 6 March 1973, the Vorking Group re-elected the
following officers Ly occlamation:

Chairman: lr. Farrokh Parsi (Iresn)
Vice-Chairman: Il&. J.F. Botero (Colombia)
Rapporteur: Mr. Horold E.L. Acenah (Uganda)

The Working Croup also elected by acclamation Profecssor ILR. lok (Netherlands)
to replace Mr. Junichi doksnura (Japon) as Vice-Chairman, following the latter's

resignation.
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B. Adoptisu of the rielCa snd ormsnization of work:

32. At the same meeting the Working Group odonted the following agenda for its
fourth session (L/AC.64/9):

1.
2,
3.
4.

Se

6.
7.

Opening of the scssion
Election of officers
/doptior of the ogenda and orgonization of work

Consideration of prsposals end options other than nn international
sgreement i conbat corrupt practices

Drafting of on international agreement to prevent srd elininate illicit
vayments in connexion vith intsrnational commercisl transactions

Draft provisional agenda for the fifth session of the Yorking Group

Moption of the report of the Voriiing Group to the Economic and Social
Council.

33. At the 39th meceting, on 3 April 1970, the Working Group adopted the fellowing
egenda for its fifth session (3/4C.54/10):

1.

2.

Onening of the scssieon
Election of officers
tdoptlon of the 2genda ond organization of weork

Drafting of an internotionsl agrcement to prevent and elininste illicit
pvaynent~ in connexion uith inie-mational commerci-~l transoctions

Consideration of wronosals and ontions other than an internaticnal
agreenment to ccmbai coryupt wactices

Adontion of the rerorw.
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IV. ADOPTION OF THZ REPORT

34. At its 46th meeting, on 14 April 1973, the Vorking Group considered the
draft report contsined in documents A/AC.64/L.6 end Add.1 and 2 and adopted it
ag orally smended ond revised, At its 54th nmeeting on 30 June 1970 the Vorking
Group adopted the report on its fourth, fifth and resumed fifth sessions.
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Annex 1
PROPOSAL 37 bRINIANN FOR o IDTICLE QI RECORD FIEPING

Each Contracting State vill ensurz, under penalty of lav, that the records
of account kept by versons or companies resident or estatlished in thei?
territory give the precise identification of their operations, and marticularly
any payment to an intermediary, relating to an internationel commercial
transaction in vhich they tate part.

Information abcut such operations shall be obtained by the judicial
authorities fram another Contracting State in accordance vith the provisicns
for mutual judicial assistance in article 7.
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Annex II

PROPOSAL BY JAPAN ON RECORD KEEPING

1. Each Contracting State shall ensurc by appropriate measures that reasonably
accurate records of payments including those relating to international commercial
transactions be maintained by all persons and enterprises of its nationality
engaged in such transactions,

2. The reccord maintained pursuant to paragravh i of this article shall te made
available for the purposecof criminal investigation hy its competent authorities
relating to the offences provided for in axticle 4, paragraph 1.
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A ATy ¥ Y
el zis

DRAFT FREAMBLE PREPARED PY THE SECRETARIAT AT THE REQUEST
OF THE WCRKING GROUP 47 ITS FIFTH SESSIOH 2/

The 3tate Partics to this Convention,

Recalline the previsicne of Hurszraph 4 (g) of General Assembly
resolution ,’..%1 (S<VI) of 1 liry 1974, coitaining the Declaration of the

Establishment of a ilew Intcrnational Econoaic Order, vhich provide for the
regulation and supervision of the activitios of transnational corporations,

Recelling alsc the provizions of gection V of General fcsembly
resolution 3202 (S-VI) of 1 liny 1974, conteining the Programme of Action on the
Establishment of a lNew Internationzl Economic Order, vhich emphasize, inter alia,
the need to formulate, adont and implement an international code of conduct for
tho operation of transnatioral corporations designed to promote their contribution
to national develownant goals and vorld economic growth, vhile controlling and
eliminating thei: nepative effects,

14 thor the provisions of General Assembly resolution 3281 (XXIX)
of 12 Deceuder 1974, conteining the Charter of Economic Rights and Duties of
Gtates, in uhich the Assembly calls upon trancnational corperations to desist
frou operating in a nanner that violates the lawt and rcgulations of the host
States,

Convinced that corrupt proctices, including bribery, by transnational and
other corporations, their intermediaries and others involved, in violation of
the levs and regulaticns of host ccuntries, are detrimental to a viable
intemational economi: ordeir as well as the national interests of host Stotes,

Mindful of vhe provisions of General Assembly resolution 3514 (XXX) of
15 December 1975, on meacurec against such corrupt practices,

Detemined to oliminate and control the incidence ¢f such practices in
international comcrcial trensacticns by appropriate national and international
neasures,

Convingced of the need to ectablish en internaticnal machinery to supplement
the indivicual efforts of the Contracting States in preveating and combating
cuch practicag,

secopnizing the nced Zor 2ll States to enter into appropriate bilateral
and multilateral arrangements to rrovent end eliminate other corrupt practices,

lfave apyeed es follous:

g/ The Draft Preamdle was not discucsed at the fifth cescion of the
Voriting Croup.
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Annex. IV

PROPOSALS BY FRANCE FOR A CO'VENTION CI TlIE SLIMINATION
COF BRIBERY IN INTERNATIONAL COMMERCIAL TRANSACTIONS

Article }

l. Any public official and any person holding clective office vho solicits
or accepts offers or promises or who solicits or receives gifts or other
considerations in sreturn for verforming or refraining from the performance of
an act falling within his functions or his employment, regular or otherwise, in
connexion with an international cormercial transaction shall be deemed to have

conmitted a criminal offence.

2. Any person vho, in oxder to induce someone to perform or refrain from
the performancc of an act as provided in paragraph }, resorts to promises, offers,
gifts or other considerations shall also be deemed to have committed a crimin

offence. .
Article 2

Bach Contracting State undertakes to make the offences referred to in
article 1 punishable by scverc penalties.

Article 3
For the purvoses of this Convention:

1. The term "public official" shall refer to any administrative, judicial,
military or cquivalent civil servant, vhether principal or agent, of a pubdlic
agency or of an egency subject to the jurisdiction of the rublic authorities, and

to any citizen performing public functions.

2. The term "internaticnal commercial transaction" shall refer to any
sale, contract or othcr business transaction with a centra’ or local service or
agency vhich under the laws of the State concerned is open for competition to

foreign persons or enterprises.

Article 4

1. Each Contracting State shall toke such measures ~s may be nececssary to
establish its jurisdiction over the offences referred to in article 1 vhen they
are committed in its territory or by one of its naticnals.

2. This Convention does not exclude any criminal jurisdicticn exercised
in accoxdance with national law,

Article §

A Contracting State shall, if it has jurisdiction under article 4 but does
not extradite the allegad offender, be cbliged, without cxception whatsoever, to
cubmit the casc to its competent authorities for the murvosa of prosecution.
Those authorities shall take their decision in the same manner as in the case of
any ordinary offence under the lav of that State.
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Article 6

1. The offences refcrred to in article 1 shall be deemed to be inclucec as
extraditable offences in any extradition treaty existing betveen Contracting
States. Contracting States undertakc to include the gaid offences as
extraditable offences in every extradition treaty to te concluded betueen thoeme

2. If a Contracting State which males extradition conditional on the
existence of a treaty receives a request for extradition from another Contracting
State wvith vhich it has no extradition treaty, it shall consider this Convention
€s the legal basis for extradition in recpect of the offence. Extradition
shall be subject to the other conditions provided by the lav of the requested
State.

3, Contracting Statcs vhich do not make extradition conditional on the
existence of a treaty shall recognize the offence as an extroditable offence
between themselves subject to the conditions provided by the lawv of the reguestod
State.

4. The offence shall be treated, for the purpose of extradition between
Contracting States, as if it had Leen comnitted not only in the place in which it
occurred but also in the tcrritories of the States required to establish their
jurisdiction in accordance vith article 4, varagraph 1.

Article 7

1. = Contracting States shall afford one another the grecatest measure of
assistance in comnexion vith criminal proccedings brought in respect of the
gff:;xies referred to in article 1. The law of the State requested shall apply

n caces., ¢

2. The provisions of paragraph 1 of this article chall not affect
obligations under any other trcaty, bilateral or multilateral, which governs
or vill govern, in vhole or in part, mutual assistance in criminal natters.
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