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UNITED  %XTB  O F  AMDUCA:  WORKRIG  PAPER

Ideas on the Scope and Content  of an International Agreement
on Illicit Paymf2nts  in connerion  vitb International

Comercial  Transactions

I . Preamble

11 . Scope - i l l icit Payments  in Connexion with International
Comwrcial  Transactions

‘I’be  treaty vould  encompass payments to public ofYicials  and certain  fees and
commissions paid by any person related to:

(i)

(ii)

( i i i  1

salts of  go&s  or services to a government wncy  or instrumentality by
a rorrig0  enterprise or its local affiliate;

agreements made between government se;encies  or instrumentalities and
foreigc enterprises or their local affiliates with  respect to investwnt
or the transfer of trchnoloa;  and

other official actions of a public official or public bwQ of direct
commercial interest to a foreign enterprise or it8 local affiliate
(but not including  routinr abinistrative  actions of a non-discretionary
character) .
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III. Rational Laws  on Bribery

(a) Each Contracting State shall  ensure that its criminal lavs prohibiting
bribery of its public officials apply to international cormmercial  transactions  end
related official acts, as defined in this treaty.

(b) The offence shall  include the offering, giving, demanding, soliciting or
receiving of a bribe. The sanctions shall be the saaw as those generally applfcable
to bribery of public officials.

(c) Contracting States vi11 endeavor to prosecute both those vho offer or
give bribes and those vi10 demand, solicit or receive bribes in violation of their
lavs .

IV. International Co-operation and Judicial Assistance

(a) All Contracting States vi11 co-operate in the investigation and
prosecution of offenders by the competent lav enforcement authorities of the
Contracting State concerned.

(b) To this end, the Contracting States shall, upon request, agree to
exchange through lav enforcement authorities relevant snd  material information
for the purpose of criminal investigation and prosecution of offences encompassed
by Articles III and V (e) of the treaty, subject to provisions for confidentiality
and  such other arrangements as  they s&me  upon  to protect the integrity of lav
enforcement proceedings in both Contracting States and the civil rights of all
persons involved.

V. Disclosure of Payments to Public Officials and Intermediaries

(a) The Contracting States would  agree to establish by lav or regulation
uniform requirements for the disclosure of psyl#nts  made to public officials;  or
fees or oomirsionr  paid to intermediaries in order to secure the execution or
performance of M iotems.ional transaction vitb foreign government agencies or
instrumentalities or to influence the performance of sn official act. Speci  fit
disclosure provisions would  be set f0rt.h  in the treaty or  an  annex thereto.

(b) The basic priociples  of disclosure vould  include the folloving:

(i) Each Contracting State vi11 require its nationals to report to II
designated agency payments made  by them or by their foreign affiliates,
directly or iodi rectly  , to public officials of any  other Oovernment
(including Oovemmeots  of ooo-contracting  States) or fees and
coaisrimo  paid to intemediwies  in order to eecure  the execution or
performme  Of  an international transaction vith forei-  government
agencies or instiuwntalities or to influence the perforarance  ~1 an
official set 01’  direct c-rcial interest to e foreign enterprise or
i t s  local  a f f i l i a t e .



t/x.6b/r,.l
Englirh
Page 3

(ii) Each Contractin  State vi11  require a’~ perronr  to repod  any  pcrywota
made by them to its public officials and leer and  cdsaions  paid by
them to intcrwdiaritr  to secure  the execution or perronwmce  of M
internationel  conzercial  traaanctioo  vith  its gorerment  agencieee  Of

instrumentalities or to innuencc the  perroornraacc  0r an  official act by
its public officials of direct cowrcial  interest to an enterprise.
To avoid duplication of reports, a single report in  tbe format
established by the treaty may be utilized to comply  vitb the PrOvifJiOna
or this rubparagra ph and subparagraph (i).

(c) The treaty vould define the payments to be reported as including payments
cr promines  to pay aqthw  of rdue. To avoid the burden of excessive reprting,.
tranaactionr  belov a certain amount  vould be excluded md  small  payfsents  vould not
be reported unlesr  writs  made in connerion  vith  a particular transaction
aggregate above a Irpccificd  amOunt. The treaty vould also prescribe the depee  of
detail to be reported. Hare  detail, including the name  of the recipient, vould be
reported in case  of larger payments. Ro reports vould  be required in respect  Or

payments (i) required by lav (e.g., taxes and royalties),  (ii) relatiryl to official
act5 0r a noo-discretionrrp character, or (iii) made  ror  the purchase of specific
goods or technical, operational or ec!viscry  servictb  (e.g. , lel;d .&vice or
accounting or advertising services) as  opposed tc representation to government
agencies by sales agents, attorneys or other intermediaries provided the payments
are not dirproprtionate to the value of toe service. Also, oor-mal  salaries and
general  advertising or promotion expenses vould  not be reported.

(d) All  reports vould bl published or made available ror  public examination
in a timely manner as prescribed in the treaty.

(e)  Contracting States vould  agree to establish criminal penalties for  the
offence  0r -Alful railure to report srd  raise  reportiae,.

VI. Consu l ta t ions  a n d  Dispute  Sett lement

The treaty vould establish procedures for consultation concerning its
implementation and related matters. Any dispute over the interpretation or
application of the treaty that cannot 5c  resolved by consultation vould be settled
by arbitration or other third party procedures.

WI.  Definitions

(a )  Public off icial .

(b) covemment  wency or instrumentality (includiw  defined State
enterprises).

(cl  Off icial  act.

(d) P a y m e n t s .
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(c) Intcrnationd  comarcisl  tramaction.

(f)  Person  (natural or Juridical).

(g)  Foreign enterprise.

(h) bcal a f f i l i a t e .

1 i 1 Intermediary.
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