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Executive Summary

The battle against international bribery and other
forms of public corruption remains a high priority for
the United States. As President George W. Bush stated
in his May 2001 message to the Second Global Forum
on Fighting Corruption, “The corruption of governmen-
tal institutions threatens our common interests in pro-
moting political and economic stability, upholding core
democratic values, ending thereign of dictators, and cre-
ating alevel playingfield for lawful businessactivities.”

Bribery of foreign public officialsby businessesisa
particularly damaging type of corruption. It penalizes
firmsthat play by the rules and compete on the merits of
their products and services. But the damage is not lim-
ited to billionsof dollarsof lost exports. Bribery of public
officialsin commercial dealings undermines good gov-
ernance, retardseconomic development andisespecially
damaging to developing countries and those in transi-
tion to democratic market economies.

The OECD Convention on Combating Bribery of
Foreign Public Officialsin International Business Trans-
actions represents a concerted effort by the world’s ma-
jor trading nations to combat this pernicious practice.
Battling International Bribery 2001 is the Department
of State's third of six annual reports on enforcement
and monitoring of the OECD Convention. The reports
are required by Paragraph (c)(1) of the July 31, 1998
Senate Resolution of Advice and Consent to ratification
of the Convention. The report isthe result of close col-
laboration among a number of federal agencies, includ-
ing the Departments of State, Commerce, Justice and
Treasury, the Office of the United States Trade Repre-
sentative, and the staff of the United States Securities
and Exchange Commission. The analysis reflects the
same key points and findings as those contained in the
Department of Commerce’s third annual  report to the

! The member states of the OECD are: Australia, Austria,
Belgium, Canada, the Czech Republic, Denmark, Finland,
France, Germany, Greece, Hungary, Iceland, Ireland, Italy,
Japan, Korea, Luxembourg, Mexico, the Netherlands, New
Zedand, Norway, Poland, Portugal, the Slovak Republic,
Spain, Sweden, Switzerland, Turkey, the United Kingdom,
and the United States.
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Congress required under the International Anti-Bribery
and Fair Competition Act (IAFCA) of 1998.

The OECD Convention marks amajor milestonein
U.S. efforts over more than two decades to have other
major trading nations join us in criminalizing the brib-
ery of foreign public officials in international business
transactions. The Convention -- which has been signed
by all 30 OECD members' plus Argentina, Brazil, Bul-
garia, and Chile-- enteredinto forcefor the United States
and 11 other signatories on February 15, 1999. As of
June 4, 2001, atotal of 32 countries had deposited their
instruments of ratification with the OECD and 30 signa-
tories had legislation which they represented as fully
implementing the Convention. We are hopeful that all
of the signatory countries will complete the process of
ratification and implementation of the Convention by the
end of 2001.

This third annual report continues to focus on the
progress that has been made by each signatory country
in ratifying and implementing the OECD Convention.
National legidlation is critical for governments to fulfill
their commitments under the Convention to criminalize
the bribery of foreign public officials. The assessment
of national implementing legislationin Chapter 2 of this
report representsthe views of the U.S. government agen-
ciesthat prepared it. The assessment is based on infor-
mation from a variety of sources, including the imple-
menting legidlation of the countries, publically available
evaluations of country legislation prepared by the OECD
Working Group on Bribery in International Business
Transactions, reporting of U.S. embassies, publications,
private sector comments, and other public sources. Our
views are not necessarily those of other governments.
In Chapters 3 through 6, the report addresses other re-
lated issues raised in the Senate Resolution. These in-
clude: the adequacy of enforcement; steps taken by sig-
natories to implement the 1996 OECD Council recom-
mendation to end the tax deductibility of bribes; an as-
sessment of the need for strengthening the Convention;
and the desirability of expanding the membership of the
Convention to other countries.
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|
Key Points

[ | Meaningful progress has been made over the past
year in the implementation of the OECD Bribery Con-
vention. Our first objective — ensuring that al signato-
riesratify the Bribery Convention and enact implement-
ing legislation — has been mostly achieved. Inlessthan
two and a half years, the Convention is nearing ratifica-
tion by all signatories. Asof June 4, 2001, thirty-two of
the thirty-four Convention signatories had deposited in-
struments of ratification with the OECD secretariat, and
thirty have laws on the books that make it a crime to
bribe foreign public officials in international business
transactions. These countries represent over three-quar-
tersof global trade. Only Brazil, Chile, Ireland, and Tur-
key must still complete legislative action to bring the
Convention into force. The United States will continue
to press these countriesto complete their legislative pro-
cesses without delay.

[ | The OECD process to monitor implementation
and enforcement of the Convention and the 1997 Re-
vised Recommendation has proven to berigorous. Thus
far, review of the implementing legislation of twenty-
eight countries, including the United States, has been
completed by the OECD Working Group on Bribery. The
effectiveness of this process has been demonstrated by
the willingness of several Parties to correct weaknesses
identified in their implementation and enforcement re-
gimes after their legislation has undergone review. The
U.S. government assessments of the legid ation of twenty-
seven foreign Parties, including the seven reviewed since
our last report (Argentina, France, Denmark, Italy, Lux-
embourg, the Netherlands, and Poland) are included in
Chapter 2 of this report.

[ | We are concerned that some countries’ legisla-
tion may be inadequate to meet al their commitments
under the Convention, in particular that of France, Ja
pan, and the United Kingdom. We will continue to note
our concerns in the Working Group meetings and also
when appropriate, in bilateral contacts with the other
governments.

[ | Phase I of the monitoring process —which will
include on-site visitsto study the enforcement structures
and practices of the Parties to the Convention — begins
thisyear with thereview of Finland. Thiswill beacriti-
cal phase in ensuring rigorous enforcement of the
Convention’sobligations. TheU.S. government believes

that Phase Il will bethetruelitmustest of aParty’s com-
mitment to the Convention and its eventual effective-
ness.

[ | We are not aware at this time of any prosecu-
tion by another Party to the Convention for bribery pay-
ments to foreign public officials. However, as with in-
vestigationsin this country, the confidentiality of the pro-
cedures prior to prosecution could be one factor. None-
theless, we are disturbed by continuing reports of alleged
bribery of foreign public officialsby firmsbased in coun-
tries where the Convention is in force. In the coming
year we will redouble our efforts to encourage the rel-
evant authoritiesin each Party to address all credible al-
legations of bribery and will seek to engage other signa-
tory governments in coordinated action in situations
where bribes have been solicited by foreign public offi-
cias.

[ | Ancther very important element in making the
Convention a successisraising public awareness of the
laws. Thisincludesinforming therelevant prosecutorial
authorities of the new tools they have to prosecute cor-
ruption, aswell as counseling businesses and the general
public about the laws. While in important economies
such asBelgium, Italy, Japan, Spain, and the United King-
dom, there continues to be relatively little official activ-
ity to publicize the Convention, other Parties have un-
dertaken useful initiatives including Australia, Canada,
the Czech Republic, Korea, and the Netherlands. The
United States will encourage other governments to in-
crease public awareness.

[ | The United States takes monitoring of the Con-
vention very seriously and has committed significant re-
sources to this endeavor, at times through supplemental
funding for theWorking Group. A lack of adequate fund-
ing for the Bribery Working Group could jeopardize its
ability to carry out its mandate. The United States will
continue to press for adequate OECD funding for the
Working Group.

[ | The Commerce, State, Justice, and Treasury de-
partments continue to work together as a team to moni-
tor implementation and enforcement of the Convention.
U.S. agencies have established a comprehensive moni-
toring process that includes active participation in the
OECD meetings on the Convention, bilateral discussions
with other governments on implementation and enforce-
ment issues and careful tracking of bribery-related de-
velopments overseas.

Battling International Bribery, 2001



[ | Further substantial progress has been achieved
in implementing the OECD Council recommendation
to eliminate any remaining tax deductibility for bribesto
foreign public officials, with only one country (New
Zedland) reporting that it has not yet completed action
necessary to disallow these deductions. The United
States, in cooperation with other OECD members, con-
tinuesto providetechnical assistanceto the OECD’sFis-
cal Affairs Committee. With significant assistance from
U.S. Treasury officials, within the past year the Com-
mittee on Fiscal Affairs has completed work on a Brib-
ery Awareness Handbook designed to serve as a manual
for tax officials in signatory countries to assist them in
detecting bribes.

[ | At the urging of the United States, OECD Min-
istersin their 2001 communigueindicated that the OECD
will move ahead on two issues of particular importance:
bribery acts in relation to foreign political parties and
advantages promised or given to any person in anticipa-
tion of that person becoming a foreign public official.
These channels of bribery and corruption are covered in
the Foreign Corrupt Practices Act (FCPA), but not spe-
cifically covered inthe Convention. After persistent en-
couragement by the U.S. government, and recognizing
that such agap in Convention coverage would be poten-
tially a serious problem, the Working Group agreed to
issue a questionnaire to signatories to explore this im-
portant issue.

[ | The Working Group and the United States have
concluded that a targeted expansion of the Convention
membership to appropriate states could contribute to the
elimination of bribery of foreign public officialsininter-
national businesstransactions. Sinceour last report, one
applicant country (Slovenia) has been favorably consid-
ered for accession. We expect a small number of addi-
tional qualified applicants to satisfy the conditions for
Working Group observership or full accession to the
Convention in the coming years.

[ | U.S. agencies will continue to take measures to
help U.S. business deal with the problem of international
bribery. U.S. officialswill intensify their outreach to the
private sector to solicit its views on how best to imple-
ment the Convention and to share information on signa-
tories’ laws and policiesregarding bribery. The Depart-
ment of State, in cooperation with the Commerce and
Justice Departments, published a new edition of its bro-
chure, Fighting Global Corruption: Business Risk Man-
agement, and the Department of Commerce maintains
an Internet bribery hotline. The Department of Justice,

Executive Summary

under its Foreign Corrupt Practices Act Opinion Proce-
dure, will issue opinions regarding the antibribery pro-
visions of the Foreign FCPA with respect to certain pro-
spective business transactions.

[ | Combating corruption is more than a responsi-
bility of governments. Business associations and non-
governmental organizations, such as Transparency In-
ternational, are playing an important role in helping the
U.S. government monitor implementation of the Con-
vention and educating the public and the business com-
munity about the pernicious effects of corruption and how
to combat it.

[ | A classified annex to this report (transmitted
separately) lists foreign firms on which credible infor-
mation exists that they have been engaging in bribery of
foreign public officialssince May 1994, when the OECD
approved a nonbinding recommendation to combat in-
ternational bribery. From May 1, 2000 to April 30, 2001,
the period since our last report, we received allegations
that bribes had been offered to foreign government offi-
cialsin some 61 international contracts worth about $37
billion. In these alleged incidents of bribery, U.S. firms
are believed to have lost at least nine of the contracts
worth approximately $4 billion. The annexes to future
reportswill help to indicate the effectiveness of the Con-
vention in leveling the playing field for American busi-
ness.

Thefight against corruptionisahigh priority for the
U.S. government. Secretary of State Colin L. Powell
has made this clear: “ Since the enactment of the Foreign
Corrupt PracticesAct of 1977, the United States has pro-
vided indispensable leadership so that business enterprise
can compete fairly in the global economy. Today, rule
of law and anticorruptioninitiativesare key foreign policy
elements that promote integrity and confidence in both
government institutions and in the global marketplace.”

In addition to the OECD Convention, the United
States has led or supported humerous other anticorrup-
tion initiatives. The United States hosted the first Glo-
bal Forum on Fighting Corruption held in Washington,
D.C. in February 1999, and co-sponsored the Second
Global Forum held in the Netherlands in May 2001,
which was attended by more than 1600 senior-level gov-
ernment officialsand private sector representativesfrom
143 countries. These meetings have emphasized the
importance of governmentsimplementing principlesand
practices to combat corruption in the public service.
During the past year, the United States has also ratified
the Inter-American Convention Against Corruption,
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signed the Criminal Law Convention on Corruption ne-
gotiated under the auspices of the Council of Europe,
and concurred in the December 2000 UN Genera As-
sembly resolution deciding to negotiate a global instru-
ment against corruption.

Through the above and other global and regional ini-
tiatives and with the continued support of the private
sector and civil society, the United States seeks to capi-
talize on the growing international political will to com-
bat corruption and to employ it to achieve concrete ac-
tions supporting our good governance goals.

Battling International Bribery, 2001
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|
Promoting Good Governance and
Fair Competition

International bribery in the twenty-first century isa
pernicious practice that affects us all. President Bush
clearly enunciated the problem in a message sent to the
May 2001 Second Global Forum on Fighting Corrup-
tion: “The corruption of governmental institutionsthreat-
ens the common aspirations of all honest members of
the international community. It threatens our common
interests in promoting political and economic stability,
upholding core democratic values, ending the reign of
dictators, and creating a level playing field for lawful
business activities.” Bribery of foreign government of-
ficials by business people and companies unfairly dis-
torts competition and penalizes companies that seek to
win contracts on the merits of their goods and services.
It also violatesthe accountability that companies haveto
governments, their sharehol ders, and the general public.

Saliciting and/or accepting bribes undermines good
governance. “Good governance” is a concept that con-
notes the obligation of public officias to perform their
dutiesresponsibly, efficiently, honestly, and transparently

Introduction

for the public good. Bribery and other forms of corrup-
tion impair individual rights, especially among the poor
and disadvantaged, and corrode the effectivenessand le-
gitimacy of political institutions.

The United States hasbeenin theforefront of efforts
to combat bribery ininternational business transactions.
The American public became concerned in the 1970s
about reports that U.S. companies had spent millions of
dollars to bribe foreign officials in order to obtain con-
tracts. Responding to this concern, the Congress passed
the Foreign Corrupt PracticesAct (FCPA) of 1977. The
law established substantial penaltiesfor personsand cor-
porations making payments to foreign government offi-
cials, political parties, party officials, and candidatesfor
public office in order to obtain or retain business.

The FCPA has had amajor impact on how U.S. com-
panies conduct business overseas. However, in the ab-
sence of similar legal prohibitions by our key trading
partners, U.S. businesses were put at asignificant disad-
vantage in international commerce. Their foreign com-
petitors continued to pay bribeswithout fear of penalties
and, in many cases, even obtained tax deductionsfor the
bribes. We believe that this activity has resulted in bil-
lions of dollarsin lost salesto U.S. exporters and harm
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to governments and societies, often in devel oping coun-
tries that are much in need of transparent and honest in-
stitutions and in receiving the true value of the goods
and services that they purchase.

As aresult, the United States has, consistent with
the provisions of the Omnibus Trade and Competitive-
ness Act of 1988, undertaken a long-term effort to con-
vince the other leading industrial countries to join the
United Statesin criminalizing the bribery of foreign pub-
lic officialsin order to create alevel playing field. Suc-
cess was achieved in the Organization for Economic
Cooperation and Development (OECD) on November
21, 1997, when the United States and thirty-three other
nations adopted the text of the Convention on Combat-
ing Bribery of Foreign Public Officials in International
Business Transactions. All signatories to the Conven-
tion also agreed to implement the 1996 OECD Council
recommendation on eliminating the tax deductibility of
bribes.

The Convention entered into force on February 15,
1999, following ratification by the United States and
eleven other countries. As of June 4, 2001, atotal of 32
countries had deposited their instruments of ratification
with the OECD, and 30 signatories had |egislation which
they represented as fully implementing the Convention.
The United States will continue to urge the remaining
signatory nationsto complete the ratification and imple-
mentation processes as soon as possible. We are hopeful
that all of the signatory countries will complete the pro-
cess of ratifying and implementing the Convention by
the end of 2001.

|
Major Provisions of the Convention

The Convention obligates the Parties to criminalize
bribery of foreign public officials, including officials of
public international organizations, in the conduct of in-
ternational business. It isaimed at proscribing the activi-
ties of those who offer, promise, or pay abribe. For this
reason the Convention is often characterized as a“ sup-
ply side” agreement, asit seeks to affect the conduct of
companies in exporting nations. The Convention re-
quires that the Parties, among other things:

» Apply “effective, proportionate, and dissuasive
criminal penalties’ to those who bribe and provide
for the ability to seize or confiscate the bribe and
bribe proceeds (i.e., net profit) or property of similar
value, or to apply monetary sanctions of comparable
effect.

» Establishcriminal liability of legal persons(e.g.,

corporations) for bribery, where consistent with a

country’s legal system, or, alternatively, ensure that

legal persons are subject to effective, proportionate

and dissuasive noncriminal sanctions, including

monetary penalties.

» Makebribery of aforeign public official apredi-

cate offense for purposes of money laundering leg-

islation on the same terms as bribery of domestic
public officials.

» Take necessary measures regarding accounting

practices to prohibit the establishment of off-the-

books accounts and similar practicesfor the purpose
of bribing or hiding the bribery of foreign public of-
ficids.

* Provide mutual legal assistance to the fullest

extent possible under their respective laws for the

purpose of criminal investigations and proceedings
under the Convention and make bribery of foreign
public officials an extraditable offense.

The Convention tracks the FCPA closely in many
important respects. Unlike the FCPA, however, it does
not specifically cover bribes to political parties, party
officias, or candidatesfor public office. The United States
has urged signatories to strengthen the Convention by
including these individuals and organizationsin its cov-
erage.

|
Reporting and Monitoring Requirements

Monitoring the implementation and enforcement of
the Convention is the subject of this report. The U.S.
Senate gave its advice and consent to ratification of this
path-breaking international agreement in a Resolution
dated July 31, 1998 (copy at Appendix A). Among the
provisos of the Resolution isarequirement that the Presi-
dent submit a report on enforcement and monitoring of
the Convention to the Senate Foreign Relations Com-
mittee and the Speaker of the House on July 1, 1999, and
annually thereafter for fiveyears. The President hasdel-
egated the responsibility for preparing this report to the
Secretary of State. The report is to address the follow-
ing topics:

e The status of ratification by al signatory coun-

triesand U.S. efforts at encouraging ratification.

» A description of the domestic implementing leg-

islation of each Party.

* An assessment of the measures taken by each

Party to enforce the Convention and on the effec-

tiveness of the OECD monitoring process.

* Anexplanation of the laws enacted by each Party

to prohibit the tax deduction of bribes.

* A description of the futurework of the Partiesto

expand the definition of “foreign public official” and

Battling International Bribery, 2001



to assess other areas where the Convention could be

strengthened to decrease bribery and other corrup-

tion.

e Adescription of U.S. efforts to encourage other

non-OECD membersto sign and ratify the Conven-

tion.

» Aclassified annex that listsforeign corporations

on which credible information exists indicating that

they areengaging in activities prohibited by the Con-
vention.

Thefollowing chaptersof thisreport deal inturnwith
each of the above requirements. Thisyear’s report ana-
lyzes the implementing legislation of seven additional
countries, which were not covered in the two previous
submissions: Argentina, Denmark, France, Italy, Luxem-
bourg, the Netherlands, and Poland. The reviews of the
implementing legidlation of the United Statesand 20 other
Parties to the Convention provided in the Department’s
previousreports are also included and updated as neces-
sary.

In order to carry out U.S. obligations under the Con-
vention, the Congress enacted the International Anti-Brib-
ery and Fair Competition Act of 1998 (IAFCA). The
IAFCA contains asimilar but not identical reporting re-
quirement addressed to the Department of Commerce.
Asaresult, the Departments of State and Commerce have
worked together, in close coordination with the Justice
and Treasury Departments, the Office of the United States
Trade Representative, and the staff of the United States
Securities and Exchange Commission, to preparethetwo
reports.

The U.S. Government and OECD Monitoring
Programs

The U.S. government has established a program to
monitor implementation of the Convention and encour-
age effective action against bribery and corruption by
trading partners around the world. Thisinteragency ef-
fort includes regular contacts with the business commu-
nity and nongovernmental organizations, dissemination
of information about the Convention and antibribery leg-
islation over the Internet, and other initiativesto promote
international cooperation in combating these illicit and
harmful practices. Chapter Three provides more detailed
information on U.S. government monitoring.

U.S. officias also participate in the OECD process
for monitoring implementation of the Convention. The
OECD Working Group on Bribery in International Busi-
ness Transactions is conducting a systematic review of
measures taken by signatory countriesto carry out their
obligations under the Convention. Phase | of this re-
view, examination of national implementing legislation
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to assess whether it conforms to the requirements of the
Convention, is largely completed. In Phase |1, sched-
uled to begin later in 2001, the Working Group will con-
duct on-site visitsin the Parties to the Convention to as-
sess stepsthat they aretaking to enforcetheir antibribery
legislation and fulfill other obligations under the Con-
vention.

The Phase | reviews of implementing legislation to
date indicate that many of the Parties have taken con-
crete steps to make bribery of foreign public officials
illegal under their domestic laws. We are concerned,
however, that some countries’ legislation may be inad-
equate to meet all of their obligations under the Conven-
tion. Chapter Two provides adetailed U.S. government
analysis of national implementing legislation of 27 for-
eign partiesto the Convention and identifies specific ar-
eas of concern. We are also disturbed by continuing re-
portsof alleged bribery of foreign public officialsby firms
based in countriesin which legislation implementing the
Conventionisinforce. The Phasell reviews of national
enforcement structures and practices will provide fur-
ther opportunitiesfor the United States to emphasizethe
importance of making the Convention a truly effective
instrument in the battle against international bribery.

The OECD Bribery Working Group was given a
mandate, which has been renewed in successive minis-
terial communiques, to continue to examine five aspects
of international bribery that are not currently covered by
the Convention. These are:

» Bribery actsin relation to foreign political par-

ties.

» Advantages promised or given to any person in
anticipation of that person becoming aforeign pub-
lic official.

« Bribery of foreign public officials as a predicate
offense for money laundering legislation.

* Theroleof foreign subsidiariesin bribery trans-
actions.

« Therole of offshore centersin bribery transac-
tions.

The first two of these aspects, namely coverage of
political parties and party officials and candidates for
public office, are areas that the United States would like
to seeincluded in a possible future strengthening of the
Convention. In their May 2001 communigque, OECD
ministers indicated that they expected progress toward
final action on all the above issues.



|
The Battle Against Bribery - An Ongoing
Effort

The OECD Convention is an important element in
the U.S. government’s comprehensive strategy to com-
bat international corruption. We have a so sought in other
global and regional forums and in bilateral activitiesto
encourage and assist other countries to establish or im-
provetheir institutional capabilitiesto define and imple-
ment comprehensive national anticorruption regimes:

* The United States initiated and hosted the first
of a series of Global Forums on Fighting Corrup-
tion: Safeguarding Integrity of Justice and Security
Officials. Theinitial conference was held at Wash-
ington, D.C. in February 1999. The United States
al so co-sponsored the Second Global Forum, heldin
the Netherlands in May 2001, which was attended
by morethan 1600 senior-level government officials
and private sector representativesfrom 143 countries.
A Third Global Forum is scheduled to be held in
Koreain 2003. These meetings have placed astrong
emphasis on defining and promoting implementa-
tion of comprehensive principles and practices to
combat corruption in public service, especially
among officials who uphold the rule of law. The
Second Global Forum’s Final Declaration stresses
the importance of monitoring mechanisms includ-
ing efforts undertaken in the context of the OECD
Convention. The Final Declaration also encourages
the secretariats of the various regional monitoring
mechanisms “to seek more ways for effective coop-
eration.”
* TheUnited States|ed asuccessful effort in 1999
to include aprovision on official bribery in the Con-
vention on Transnational Organized Crime. The pro-
vision obligates parties to that convention to estab-
lish as criminal offenses acts of corruption involv-
ing domestic public officials. The General Assem-
bly in December 2000 approved a resolution that
decides to negotiate under UN auspices aglobal in-
strument against corruption. In his presentation at
the Second Global Forum, Attorney General John
Ashcroft welcomed this decision and indicated that
the United States |ooks forward to working within
the United Nations “to develop a meaningful global
instrument against corruption that efficiently adds
valueto the current array of multilateral agreements
and mechanisms addressing corruption.”

e Last year the United States became a party to

the Inter-American Convention Against Corruption,

which was negotiated under the auspices of the Or-
ganization of American States (OAS) in 1996. With

the assistance of the United States, the States Parties
have recently agreed to establish a mechanism that
will promote implementation of the Inter-American
Convention.

e The United States has signed (but not yet rati-
fied) the Criminal Law Convention on Corruption
negotiated under the auspices of the Council of Eu-
rope (COE) in 1999. We participate in the COE
mechanism created to monitor implementation of that
convention.

* The United States is supporting work in the
OECD Trade Committee that is seeking to address
the question of what practices or characteristics of a
trade regime may be susceptible to bribery and cor-
ruption.

» We are encouraging the application of the anti-
corruption principles adopted by the Global Coali-
tion for Africain 1999 and the work of the Asia Pa-
cific Economic Cooperation (APEC) forum in pro-
moting economic reforms that enhance good gover-
nance.

» Since 1998, the Heads of Government of the G-
8 have directed their Senior Experts on Transnational
Crime (the Lyon Group) to explore ways to combat
official corruption resulting from large cross-border
financial flows

» TheU.S. Helsinki Commission has been instru-
mental in promoting a strong anticorruption initia-
tive in the Organization for Security and Coopera-
tion in Europe (OSCE). It has held hearingson U.S.
government policies and measures against corrup-
tionin the OSCE region and globally. At the request
of the Commission Chairman, the General Account-
ing Office will carry out this year a comprehensive
examination of the U.S. government response to in-
ternational corruption problems.

» The Stability Pact, a compact for cooperation
among 40 countries (including the United States) and
major international organizations, which was created
to help foster stability in Southeast Europe, recently
established a program against corruption. The Sta-
bility Pact Anticorruption Initiative (SPAI) is cur-
rently being implemented by the participant coun-
triesin the region.

» TheUnited Statesis encouraging anticorruption
and good governance initiatives in many different
public international organizations, including the
major international financial institutions such as the
World Bank, the International Monetary Fund and
the regional development banks in Asia, Africa and
the Americas. We encourage all international orga-
nizations to maintain high standards of ethics, trans-
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parency, and good business practices in both their
internal operations and the projects they administer.
* U.S government agenciesthat implement assis-
tance programs overseasare designing their programs
so that they target law enforcement, good governance,
public education, and other effortsto promote a cor-
ruption free society.

Asthe above summary makesclear, the United States
is actively engaged on many fronts in order to ad-
vance our anticorruption goals. President Bush
stressed U.S. dedication to this effort in his May 29,
2001 message sent to the Second Global Forum: “In-
creasing accountability and transparency in gover-
nance around theworld isan important foreign policy
objective for my Administration. The United States
is committed to bringing renewed energy to the glo-
bal anti-corruption agenda, and to increasing the ef-
fectiveness of the American policies and programs
that address this important issue.”

By means of these annual reportsand other con-
tacts, the Bush Administration will keep the Senate
Foreign Relations Committee and the Speaker of the
House of Representatives informed of the progress
in theimplementation of the OECD Convention and
of our broader anticorruption initiatives.

Introduction
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Ratification Status

The OECD Convention on Combating Bribery of
Foreign Public Officiasin International Business Trans-
actions (“the Convention”) entered into force on Febru-
ary 15, 1999 for twelve of the thirty-four signatories to
the Convention: Bulgaria, Canada, Finland, Germany,
Greece, Hungary, Iceland, Japan, Korea, Norway, the
United Kingdom, and the United States. In lessthan two
and a half years, the Convention has been ratified by
nearly all signatories—a remarkable achievement for a
multilateral instrument that requires Partiesto criminalize
actswith trans-border consequences. Asof June 4, 2001,
thirty-two countries had deposited an instrument of rati-
fication with the Secretary General of the OECD. These
countries represent over three-quarters of global trade.

In addition to the twelve countries identified above,
as of June 4, 2001, the following eighteen also had laws
implementing the Convention: Argentina, Australia, Aus-
tria, Belgium, the Czech Republic, Denmark, France,
Italy, Luxembourg, Mexico, the Netherlands, New
Zedland, Poland, Portugal, the Slovak Republic, Spain,
Sweden, and Switzerland. Of the remaining four signa-
tory countries, Brazil, Chile, Ireland, and Turkey had not
implemented the Convention under domestic law. Only
Ireland and New Zealand have not deposited their in-
struments of ratification with the OECD. (Table 1 pro-
vides summary information on all signatories regarding
domestic ratification, enactment of implementing legis-

Chapter 1: Ratification Status

lation, deposit of aninstrument of ratification, and entry
into force of the Convention.)

Since our last report, nine additional countries have
adopted laws to implement the Convention. The legisla
tion of seven of these Parties has been reviewed by the
OECD Working Group on Bribery and by the U.S. gov-
ernment: Argentina, France, Denmark, Italy, Luxem-
bourg, the Netherlands, and Poland. The U.S. govern-
ment assessments of these seven countries have been
included in Chapter 2 of thisreport. The OECD Working
Group on Bribery assessments can be viewed at http://
www.oecd.org/daf/nocor ruption/report.ntmand through
a web-link on the Commerce Department Trade Com-
pliance Center web-site at http://mww.mac.doc.gov/tcc.
New Zealand and Portugal adopted legislation after our
cut-off date of April 30, 2001, but before publication of
thisreport. It isanticipated that assessments of theimple-
menting legislation of New Zealand, Portugal, and the
remaining signatories will beincluded in next year’sre-
port.

In al of the signatory countries that have not com-
pleted the stepsto bring the Convention into force, there
has been notabl e progressin preparing implementing leg-
islation and obtaining the necessary authorizations for
ratifying the Convention. Each of these countriesis ex-
pected to complete this process by the end of 2001. The
following status report on their internal legislative pro-
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cess is based on information obtained from U.S. embas-
siesand reporting from the signatories themsel vesto the
OECD, which is publicly available at http://
www.oecd.org/daf/nocor ruption/annex2.htm.

Brazil

The bill to ratify the Convention was approved by
parliament on June 12, 2000 and was signed by the Presi-
dent on August 6, 2000. The instrument of ratification
was deposited with the OECD Secretariat on August 24,
2000.2 The Convention text was published in the Offi-
cial Gazette of Brazil on November 30, 2000.

Draft implementing legisl ation was approved by the
President and submitted to Congress on February 20,
2001. Once the legiglation is approved, the text will go
to the President for signature. The government expects
to complete this process by the end of 2001.

Chile

The Chamber of Deputies approved the draft bill to
ratify the Convention on March 23, 2000. The draft bill
was then sent to the Senate on April 4, 2000 and was
approved in March 2001. The instrument of ratification
was deposited with the OECD Secretariat on April 18,
2001.

Chile currently has no legislative provisions
criminalizing bribery of foreign public officials. Studies
on the necessary amendments to national law are under-
way in the Presidential Secretariat General and other
government agencies.

Ireland

Legidlation to ratify and implement the Convention,
entitled the Prevention of Corruption Bill 2000, was sub-
mitted to the Dail (the lower house of the Irish parlia-
ment) in January 2000. The “second stage reading” in
the Dail was completed on December 15, 2000. The bill
must now be reviewed and approved by the appropriate
Dail Committee, voted on in the full Dail, followed by a
vote in the Seanad (the upper house of the Irish parlia-
ment), and then be signed by the President. The govern-
ment expects the process will be completed before
parliament’s summer 2001 recess. Legislation pending
in the Irish parliament can be viewed or tracked at:
www.irlgov.ieloireachtas.

New Zealand

A hill to ratify and implement the Convention was
initially introduced to parliament in September 1999, but
consideration was delayed by changes in government.
OnApril 4,2001, the government amended the draft leg-
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islation to make the bill’s provisions apply extraterrito-
rially and to alter the elements of adefense. The bill was
approved by parliament and received royal assent on May
2, 2001 and entered into force on May 3, 2001. After
cabinet approval, New Zealand will deposit its instru-
ment of ratification. Thisaction isexpected to take place
inlate June 2001. It isexpected that New Zedland’simple-
menting legislation will undergo review at the June 26-
28 Working Group plenary.

The Inland Revenue Department (IRD) is working
on separate legislation to end the tax deductibility of
bribes. That legislation will be introduced later in 2001.

Portugal

The National Assembly approved ratification by reso-
[ution number 32/2000 of December 2, 1999. Presiden-
tial decree number 19/2000 authorizing ratification was
issued on March 31, 2000. Ratification of the Conven-
tion became effective with its publication in the official
gazette on March 31, 2000, and the instrument of ratifi-
cation was deposited with the OECD Secretariat on No-
vember 23, 2000.

On February 15, 2001, the Council of Ministers ap-
proved draft implementing legislation, and the National
Assembly passed the legislation unanimously on April
5, 2001. The legislation was finalized by the First Com-
mittee on April 26, 2001, enacted by the President and
entered into law upon publication in the official gazette
on June 4, 2001.

Turkey

Thebill ratifying the Convention received parliamen-
tary approval on February 1, 2000, and entered into force
on February 6, 2000. The instrument of ratification was
deposited with the OECD Secretariat on July 26, 2000.
Aninter-ministerial committee has prepared draft imple-
menting legislation, including anendmentsto the penal,
income tax, and tender codes. The draft bill has been
approved by the Ministry of Justice and the Prime Min-
ister and was submitted to parliament on November 3,
2000, whereit was forwarded to the Justice commission
for discussion.
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Efforts to Encourage Implementation

The United States has continued to give a high pri-
ority to encouraging signatories to complete their ratifi-
cation procedures and enforce the Convention. Over the
past year, U.S. officials have encouraged signatories to
ratify and implement the Convention in both public state-
mentsand direct contactswith foreign governments. The
Secretaries of Commerce, State, and the Treasury, aswell
as senior officials of these agencies, have used a variety
of opportunities to comment on the importance of the
Convention and to underscore U.S. concern that all sig-
natories implement it as soon as possible. These efforts
have met with marked success. Since our last report,
eleven additional signatories have become Partiesto the
Convention, among them important exporters such as
France, Italy, and the Netherlands. We will continue our
efforts to secure full implementation of the Convention
and will exercise equal vigor in encouraging Parties to
the Convention to faithfully and forcefully enforce the
lawsthey have enacted. U.S. agencieswill also continue
to encourage the U.S. and foreign private sectors to sup-
port the Convention and to work to eliminate the bribery
of foreign public officialsin international business.

Article 15 of the Convention states that the Con-
vention shall enter into force on the sixtieth day follow-
ing the date upon which five of the ten countries, which
have the ten largest shares of OECD exports and which
represent by themselves at least 60 percent of the com-
bined total exports of those ten countries, have depos-
ited their instruments of acceptance, approval, or ratifi-
cation with the OECD Secretariat. For each signatory
depositing its instrument after such entry into force, the
Convention shall enter into force on the sixtieth day af-
ter deposit of itsinstrument.

2Brazil, Chile, Portugal, Turkey, and Poland depos-
ited instruments of ratification with the OECD Secre-
tariat before domestic implementing | egislation support-
ing the Convention wasin place. Poland’simplementing
legislation entered into force before it became interna-
tionally bound under under the Convention, and
Portugal’s implementing legidation entered into force
on June 4, 2001. As of June 4, 2001, the other three re-
main without legislation specifically implementing the
Convention.
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Ratification Status of Signatory Countries to the OECD Anti-Bribery Convention

(As of June 4,2001)
I nstrument of Ratification Convention
Deposited With Enters
Signatory Country Ratified Legislation Approved OECD Secretariat* IntoForce
Totals:34 33 30 32 32
Argentina October 18,2000 November 1,19994 February 8,2001 April 9,2001
Australia October 18,1999 June17,1999 October 18,1999 December 17,1999
Austria April 1,1999 October 1,19982 May 20,1999 July 19,1999
Belgium June9, 1999 April 3,19992 July 27,1999 September 25, 1999
Brazil August 6,2000 August 24, 2000° October 23,2000
Bulgaria June3, 1998 January 15,1999 December 22,1998 February 15,1999
Canada December 17,1998 December 10,1998 December 17,1998 February 15, 1999
Chile March8, 2001 April 18,2001 5 Junel72001
Czech Republic December 20, 1999 April 29,1999 January 21, 2000 March 21,2000
Denmark March 30,2000 March 30,2000 September 5, 2000 November 4, 2000
Finland October 9, 1998 October 9, 1998 December 10,1998 February 15,1999
France May 25,1999 June 30,2000 July 31,2000 September 29, 2000
Germany November 10, 1998 September 10, 1998 November 10, 1998 February 15, 1999
Greece November 5, 1998 November 5, 1998 February 5,1999 February 15,1999
Hungary December 4,1998 December 22,1998 December 4,1998 February 15,1999
Iceland August 17,1998 December 22,1998 August 17,1998 February 15,1999
Ireland
Italy September 29, 2000 September 29, 2000 December 15,2000 February 13,2001
Japan May 22,1998 September 18,1998 October 13,1998 February 15,1999
Korea December 17,1998 December 17,1998 January 4,1999 February 15,1999
Luxembourg January 15, 2001 January 15,2001 March21,2001 May 20,2001
Mexico April 21,1999 April 30,1999 May 27,1999 July 26,1999
TheNetherlands December 13, 2000 December 13,2000 January 12,2001 March 13,2001
New Zealand May 2,2001 May 2, 2001
Norway December 18,1998 October 27,1998 December 18,1998 February 15, 1999
Poland Junel1, 2000 September 9, 2000 September 8, 2000 November 7, 2000
Portugal March 31,2000 June4, 2001 November 23,2000 January 22,2001
Slovak Republic February 11, 1999 September 1,1999° September 24, 1999 November 23,1999
Spain December 1,1998 January 11,2000 January 14, 2000 March 14, 2000
Sweden May 6,1999 March 25,1999 June8, 1999 August7,1999
Switzerland December 22,1999 December 22,1999 May 31,2000 July 30,2000
Turkey February 1,2000 July 26,2000° September 24, 2000
United Kingdom November 25,1998 1889, 1906, 1916* December 14,1998 February 15,1999
United States November 20, 1998 November 10, 1998 December 8,1998 February 15, 1999

1TheConvantion enteredintoforceFebruary 15, 1999. The Conventionentersintoforcefor al other signatoriesonthesixtiethday after each
signatory depositsaninstrument of ratificationwiththe OECD.

2DaIe|egisiaIioncameintoeffect.

3 Datepartial implementing legislation cameinto effect.

4TheU.K. relied exclusively onexisting legislation toimplement the Convention and Argentinaon | egisl ationimplementing the | nter-American Convention Against Corruption. (See Chapter 2reviews).

5 Depositedinstrument of ratificationwithlegisationstill being drafted or beforeparliament.
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Review of National
Implementing Legislation

The Departments of Commerce, State, and Justice
and the staff of the United States Securitiesand Exchange
Commission (SEC) havereviewed theimplementing leg-
islation of the following twenty-seven countries: Argen-
tina, Australia, Austria, Belgium, Bulgaria, Canada, the
Czech Republic, Denmark, Finland, France, Germany,
Greece, Hungary, Japan, Korea, Mexico, Poland, Iceland,
Italy, Luxembourg, The Netherlands, Norway, the Slo-
vak Republic, Spain, Sweden, Switzerland, and the
United Kingdom. Legidlative reviews of twenty of these
countries appeared in last year’ sreport. These have been
revised and updated as necessary in this report. In addi-
tion to these reviews, the chapter also provides a sum-
mary of the 1998 amendments made to the Foreign Cor-
rupt PracticesAct (FCPA) to implement the OECD Con-
vention.

The views contained in this chapter are those of the
U.S. government agencies and staff mentioned above and
not necessarily those of the Working Group on Bribery,
the body at the Organization for Economic Cooperation
and Development that isreviewing theimplementing leg-
islation of the signatoriesto the Conventionin the OECD
monitoring process. Information for the reviews in this
chapter was obtained from, inter alia, implementing leg-
idation and related laws of the countries listed above,
reporting from U.S. embassies, private sector comments,
publications, nongovernmental organizations, the OECD

Chapter 2: Review of National Implementing Legislation

Working Group Country Reports, and other public
sources. The Working Group Country Reports on the
implementing legislation reviewed to date are made pub-
lic on the OECD website at http://www.oecd.org/daf/
nocor ruption/index.htm, and are linked through the De-
partment of Commerce’s website.

Our methodology for analyzing implementing leg-
islation was to compare it with the requirements of the
Convention. We looked first at whether the legidation
contains provisionsimplementing the basic statement of
the offense, set forthinArticle 1 of the Convention, which
obligates the country to criminalize the bribery of for-
eign public officials. We also looked closely at the defi-
nitions of the offeror and offeree of the bribe to ensure
that transactions within the scope of the Convention are
adequately covered, pursuant to Article 1 of the Conven-
tion. Article 1 requires each Party to criminalize the brib-
ery of foreign public officials by “any person.” Article
1.4 defines“foreign public official” as: any person hold-
ing a legislative, administrative, or judicial office,
whether they are appointed or elected; any person exer-
cising a public function; and any official or agent of a
public international organization. We then examined the
manner and extent to which the country will exerciseits
jurisdiction in enforcing its law, in accordance with Ar-
ticle 4 of the Convention.

We have paid special attention to the penalties im-
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posed for the offense of bribery of foreign public offi-
cials, which Article 3 of the Convention states must be
“effective, proportionate, and dissuasive.” Where pos-
sible, we have examined other issues, such as bribery as
a predicate offense to money laundering (Convention
Article 7), provisions on books and records (Convention
Article 8), mutual legal assistance and extradition (Con-
vention Articles 9 and 10), and conspiracy, attempt, and
authorization (Convention Article 1.2).

Drawing from this methodology, each country re-
view follows the same format:

* Basic statement of the offense.

» Jurisdictional principles.

» Coverage of payor/offeror.

» Coverage of payee/offeree.

* Penalties.

 Books and records provisions.

» Money laundering.

* Extradition/mutual legal assistance.

» Complicity (including incitement, aiding and abet-

ting, or authorization), attempt, conspiracy.

Analyzing a Party’s implementing legidation is a
complex undertaking that requires an understanding of
not only the Party’s new laws implementing the Con-
vention but also of the existing body of legislation rel-
evant to bribery and corruption. Convention implemen-
tation differs markedly among the Parties depending on
their individual legal systems. Some Parties enacted new
legislation, whereas others amended existing domestic
antibribery provisions of their laws. We have taken into
consideration throughout the review process that the
Convention seeks to ensure functional equivalence
among the measures taken to sanction bribery, without
requiring absolute uniformity or changes in fundamen-
tal principles of aParty’slegal system. (See paragraph 2
of the Commentaries on the Convention.) Nonetheless,
individual country implementation of some elements
(e.g., penalties, statute of limitations, etc.) diverges to
such a degree that the issue will be addressed by the
OECD Working Group on Bribery during its Phase 11
review.

We are continuing to review information on relevant
legislation and to monitor the signatories’ implementa-
tion of the Convention, independently and within the
OECD Working Group on Bribery. Further analysis of
implementing legislation and related lawsisrequired for
us to have athorough understanding of how each coun-
try is attempting to fulfill its obligations to meet the
Convention’s standards for criminalizing the bribery of
foreign public officials. Equally important now that most
signatories are Parties to the Convention will be how
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countries apply and enforce their implementing legisla-
tion. This analysis remains a high priority of the U.S.
government agencies responsible for monitoring imple-
mentation of the Convention.

|
Concerns About Implementing Legislation

Based on information currently available, weremain
generally encouraged by the efforts of the twenty-seven
other Parties who have implemented the Convention.
However, for a number of countries, we have concerns
about how requirements have been addressed and, in
some cases, the absence of specificlegislative provisions
to fulfill obligationsunder the Convention. Several coun-
tries, particularly France, Japan, and the United King-
dom have implementing or pre-existing legislation that
we believe falls short of the Convention’s requirements.
The concerns raised by the French legislation relate
mostly to enforcement issues and will merit close scru-
tiny during the Phase Il monitoring process of the Con-
vention. Japanese officials have informed the Working
Group on Bribery at the OECD that it has submitted leg-
islation which they expect will be enacted shortly recti-
fying some of the deficienciesinitslaws. The U.K., how-
ever, has not yet made public new draft implementing
legislation, nor has it indicated when such legislation
would be introduced to parliament. We have repeatedly
called upon Japan and the U.K. in particular, since they
are key exporters and influential OECD members, to act
quickly to bring their implementing legislation into con-
formity with the Convention.

The following concerns are especially noteworthy
and will require further examination during Phase 1, the
enforcement stage of the monitoring process of the Con-
vention:

* Deficiencies in France's Implementation: The ba-

sic statement of the offensein the French implement-

ing legislation does not explicitly criminalize the

“giving” of bribes as required by the wording of Ar-

ticle 1, paragraph 1 of the Convention, which reads

“to offer, promise or give any undue advantage”. The

absence of the word “giving” in the French legisla-

tion raises the potential that the French law applies
only to the offer itself and that payments extending
indefinitely into the future based upon an offer made
before the effective date of the French legidation
would not be criminalized. In addition, the French
legislation appears to require that prosecutions of

French nationals for extraterritorial bribery of afor-

eign public official must be preceded by acomplaint

from a “State victim,” e.g., a representative of the
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State whose official was bribed, whichisinour view
extremely unlikely and has the potential of further
reducing the possibility of French prosecutions over
itsown nationals. (We notethat Luxembourg'simple-
menting legislation, which was based on the French
model, did not include such a condition for the pros-
ecution of its nationals under its bribery law. In ad-
dition, Luxembourg’s basic statement of the offense,
which is otherwise very similar to the French ver-
sion, includes the word “giving.”) Finally, France
implemented the Convention in conjunction with
various EU anticorruption instruments. We are con-
cerned that, in several circumstances, France affords
more rigorous and comprehensive treatment of brib-
ery of officials of EU states than it does of officials
of non-EU states. For example, France apparently
eliminated its requirement of dual criminality with
respect to violations of EU conventions by non-
French nationals who seek refuge in France but did
not do so with respect to violations of laws imple-
menting the OECD Convention. In addition, France
permits the victim of a bribery scheme, e.g., acom-
petitor, to initiate a public prosecution for bribery of
French and EU officials, but not for bribery of non-
EU officials. Third, France permits only the Paris
Public Prosecutor and examining magistrate to in-
vestigate and bring prosecutions under thelaw imple-
menting the OECD Convention, whereas domestic
and EU corruption may be investigated and pros-
ecuted by prosecutorsand magistratesthroughout the
country.

* Deficiencies in Japan’s Implementation: Japan’'s
implementing legislation raises several issues. For
example, the Japanese legislation contains a “main
office” exception, which provides that the legisla-
tionwill not apply where the person who paysabribe
to a foreign public official is employed by a com-
pany whose “main office” isin the corrupt foreign
official’s country. Thus, a Japanese national em-
ployed by aforeign company may not be prosecuted
for the bribery of an official of that company’shome
country even if the bribeis offered or paid in Japan.
We believe that this exception is a loophole in the
Japaneseimplementing legislation. Also, webelieve
that the maximum fine of $2.5 million for legal per-
sonsisnot “ effective, proportionate, and dissuasive,”
given the serious questions concerning its ability to
confiscate the proceeds of the bribery. Whilewe are
encouraged that Japan has now taken stepsto amend
its implementing legislation to eliminate the “main
office exception” and to expand its definition of for-
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eign public official, further action will be required
to correct all defects in its legislation, now almost
two years since its legislation was found to be inad-
equate by the Bribery Working Group to fully imple-
ment the Convention.

* Deficienciesin the U.K.’s Implementation: For the
United Kingdom, existing corruption law does not
explicitly address bribery of foreign public officials,
and its adequacy for implementing the requirements
of the Conventionisnot, evenintheviewsof British
legal commentators, certain. The U.K. Government
has recognized the need for new legislation but has
not taken steps to introduce and pass such legisla-
tion in parliament. It is now almost two years since
the U.K. legidlation was reviewed by the Bribery
Working Group, and we have yet to seefinal action.
The inaction by the U.K. is disappointing.

* Nationality Jurisdiction: Canada, theU.K., and Ja-
pan have declined to extend nationality jurisdiction
to offenses committed under their laws implement-
ing the Convention, although their legal systems do
provide for nationality jurisdiction over other of-
fenses. Further, some countries, including, Austria,
Belgium, Finland, and France, while asserting na-
tionality jurisdiction, make it contingent upon the
principles of dual criminality or reciprocity, thusre-
quiring that the laws of the country whose official is
bribed or athird country wherethe bribeispaid also
prohibit bribery of foreign officials. These require-
ments could limit the ability of these Partiesto pros-
ecute bribery of foreign officialsin countries where
such behavior ismost likely to occur.

eLiability of Legal Persons. Many countries, includ-
ing Argentina, Austria, Bulgaria, the Czech Repub-
lic, Hungary, Luxembourg, the Slovak Republic,
Spain, and Switzerland, have not provided for effec-
tive, proportionate and dissuasive criminal or non-
criminal sanctionsfor legal persons. Argentina, Aus-
tria, Bulgaria, the Czech Republic, Hungary, Lux-
embourg, the Slovak Republic, and Switzerland have
indicated that they are in the process of amending
their legislation in this respect.

Inadequate Penalties. Several countries, including
Italy, Japan, Mexico, The Netherlands, Norway, the
Slovak Republic, and Spain have penalties that may
fall short of the Convention requirement that they be
“effective, proportionate and dissuasive.”

Differing Standards for Bribery of EU Officials: A
number of European Union member countries, in-
cluding France, implemented the Conventionin con-
junctionwith various EU anticorruption instruments.
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Theimplementing legidlation of some of these coun-
tries contains several definitions of the term “for-
eign public official”, or different jurisdictional re-
guirements, depending on whether the foreign offi-
cia isan EU official. We have concernsthat this may
lead to different penalties or uneven application of a
country’sjurisdiction over bribesto EU officialsvis-
aVvis bribes to other foreign public officials.
sLimited Satutes of Limitations: Several countries,
such as Denmark, Japan, Norway, Hungary, and the
Slovak Republic have statutes of limitations periods
that are three years or less. We are concerned that
such short statutes of limitations may not fulfill the
Convention requirement that statutes of limitations
be sufficiently long so asto provide an adequate pe-
riod of timefor investigation and prosecution. How-
ever, Hungary, Norway, and the Slovak Republic
have indicated that they are taking steps to address
this deficiency in their respective laws.
*Definition of Foreign Public Official: In some coun-
tries, such as Mexico, the implementing legislation
provides for a definition of foreign public officia
based on “applicable law.” This is a concern as it
could mean that the definition would depend on the
law of the foreign country where the offense oc-
curred, instead of the autonomous definition in the
Convention.
Inappropriate Defenses: Several Eastern European
countries, such as the Czech Republic, the Slovak
Republic, and Bulgaria have included a defense in
their implementing legislation that exempts an indi-
vidual from prosecution or the imposition of sanc-
tions if the bribe is solicited, the individual pays or
agrees to pay the bribe and thereafter the individual
voluntarily and immediately reports the bribe or
promise to pay a bribe to the authorities. Similarly,
Italy has a possible defense under its law, called
“concussione” (coercion), which may also excuse a
briber wherethe official induced the bribe. Although
there may be a rationale for permitting such a de-
fense for domestic acts of bribery, the United States
believes this defense is inappropriate for instances
of transnational bribery and may constitute a loop-
hole.

Many of the countriesreviewed are considering—or
arealready inthe process of amending—their implement-
ing legislation to address concerns raised in the OECD
Working Group monitoring process, including Argentina,
Austria, Greece, the Czech Republic, Japan, Korea, Lux-
embourg, Norway, the Slovak Republic, Switzerland and
the U.K. Our analysis has focused primarily on existing
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legislation at the time of this writing, but we will moni-
tor the progress of proposed amendments and report on
any new legidation in subsequent reports. As we con-
tinue our analysis of implementing legislation and more
information becomes availabl e in the enforcement stage,
we will bein abetter position to assess the overall con-
formity of Parties' lawswith the Convention. The analy-
sis will be useful for our participation in the Working
Group and our dialogue with signatories on promoting
effective implementation of the Convention.

|
Summary of Amendments to the FCPA

Through the FCPA, the United States declared its
policy that American companies and companies traded
on U.S. stock exchanges should act ethically in bidding
for foreign contracts and should act in accordance with
the U.S. policy of encouraging the development of demo-
cratic institutions and honest, transparent business prac-
tices. Since 1977, the FCPA hasrequired issuersand U.S.
nationals and companies to refrain from offering, prom-
ising, authorizing, or making an unlawful payment to
public officials, political parties, party officials, or can-
didates for public office, directly or through others, for
the purpose of causing that person to make a decision or
take an action, or refrain from taking an action, or to use
his influence, for the purpose of obtaining or retaining
business.

Thelnternational Anti-Bribery and Fair Competition
Act of 1998 (IAFCA) amended the FCPA to implement
the OECD Convention. First, the FCPA formally
criminalized payments made to influence any decision
of aforeign public official or to induce him to do or omit
to do any act in order to obtain or to retain business. The
IAFCA amended the FCPA to include payments made to
secure “any improper advantage,” the language used in
Article 1(1) of the OECD Convention.

Second, the OECD Convention calls on Parties to
cover “any person.” The FCPA prior to the passage of
the IAFCA covered only issuers with securities regis-
tered under the 1934 Securities Exchange Act and “do-
mestic concerns.” Thel AFCA expanded the FCPA's cov-
erage to include all foreign persons who commit an act
in furtherance of the offer, promise to pay, payment, or
authorization of the offer, promise, or payment of afor-
eign bribe while in the United States.

Third, the OECD Convention includes officials of
public international organizations within the definition
of “public official.” Accordingly, the IAFCA similarly
expanded the FCPA's definition of public officialstoin-
clude officials of such organizations. Publicinternational
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organizations are defined by reference to those organi-
zations designated by Executive Order pursuant to the
International Organizations |mmunitiesAct (22U.S.C.*
288), or otherwise so designated by the President by
Executive Order for the purpose of the FCPA.

Fourth, the OECD Convention calls on Parties to
assert nationality jurisdiction when consistent with na-
tional legal and constitutional principles. Accordingly,
the IAFCA amended the FCPA to provide for jurisdic-
tion over the acts of U.S. businesses and nationalsin fur-
therance of unlawful payments that take place wholly
outside the United States.

Fifth and finaly, the IAFCA amended the FCPA to
eliminate the disparity in penalties applicable to U.S.
nationals and foreign national s employed by or acting as
agentsof U.S. companies. Prior to passage of the IAFCA,
foreign nationals employed by or acting asagentsof U.S.
companies were subject only to civil penalties. The
IAFCA eliminated this restriction and subjected all em-
ployees or agents of U.S. businesses to both civil and
criminal penalties.

One issue that has arisen with respect to the United
States' implementation of the Convention isthe existing
disparity between the maximum term of imprisonment
under the FCPA (five years) and that under the domestic
corruption statute (fifteen years). (See 18 U.S.C. * 201.)
Article 3(1) of the Convention requires that each Party
providefor arange of penaltiesfor foreign bribery com-
parableto those provided for bribery of itsown officials.
The interested U.S. government agencies are consider-
ing whether to support an amendment to the FCPA to
conform the penalties for domestic and foreign bribery
offences.

Thefollowing summary of foreign legidation should
not be relied on as a substitute for a direct review of the
legislation by persons contemplating business activities
relevant to these provisions.

Argentina

Argentina signed the Convention on December 17,
1997 and deposited itsinstrument of ratification with the
OECD on February 8, 2001. The Argentine implement-
ing legislation, entitled the Statute on Ethicsin the Exer-
cise of Public Office (Law No. 25.188), was enacted on
November 1, 1999 and entered into force on November
10, 1999. This legidation amended the Argentine Penal
Code to implement the standards of the Inter-American
Convention Against Corruption (OAS Convention). Ac-
cording to Argentine officials, draft legislation to con-
form Argentine law to the requirements of the OECD
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Convention isbeing prepared for submission to Congress
by July 2001.

Our main concern with the existing Argentinelaw is
that it does not provide for liability of legal personsin
the case of bribery of foreign public officias. The pro-
posed bill to implement the OECD Convention includes
provisions that may address deficiencies in the Argen-
tine legislation, but it is not final and has not been sub-
mitted to the Argentine Congress. Therefore, thisreview
only addresses the enacted provisions amending the Pe-
nal Code to implement the OAS Convention. We will
continue to monitor the status of the draft legislation and
provide further analysisin next year’s report.

Basic Statement of the Offense

The basic statement of the offense of bribery under
the Convention is contained in Article 258 bis of the Ar-
gentine Penal Code:

It shall be punished with 1 to 6 years of imprison-
ment and perpetual special disqualification to hold a
public office, whoever offers or givesto a public of-
ficial from another state, directly or indirectly, any
object of pecuniary value, or other benefits as gifts,
favors, promises or advantagesin order that the said
official actsor refrainsfrom acting in the exercise of
the official duties, related to a transaction of eco-
nomic or commercial nature.

According to Argentine authorities, intent isrequired
to commit the basic offense. Bribery paymentsto inter-
mediariesare covered. Also, Argentine authorities stated
that a“gift” may not necessarily constitute a bribe; fac-
tors such as value and the effect on the public official
will be assessed to determine the status of the gift.

The basic statement of the offense does not cover
acts or omissions of the public official not within her
authorized competence, whereasthe Convention requires
that bribery to a foreign public official for any official
act “in relation to the performance of public duties’ be
covered, “whether or not within the official’s authorized
competence.” (See Convention Articles 1.1 and 1.4(c)
and Commentary 19.) Argentine officials have explained
that this deficiency would be addressed in the draft leg-
islation.

Jurisdictional Principles

Argentinagenerally practicesterritorial jurisdiction.
Pursuant to Penal CodeArticle 1.1, Argentinawill exer-
ciseterritorial jurisdiction over offenses committed even
partialy in Argentinaor areas subject to its jurisdiction,
or relating to offenses whose effects occur in Argentina
or areas subject to its jurisdiction. Any actions, e.g., a
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phone call or e-mail, may trigger Argentine territorial
jurisdiction. “Effects’ on Argentineterritory may include
undue benefits or contracts obtained in exchange for the
bribe.

TheArgentine Penal Code contains no provisionson
nationality jurisdiction, athough Argentina will assert
nationality jurisdiction pursuant to Article 1.2 over of-
fenses committed abroad by “agents or employees of
Argentine authorities performing their duties,” includ-
ing public agenciesand enterprises. Argentinaestablishes
nationality jurisdiction through varioustreaties, but those
treaties do not apply to Argentine nationals who commit
bribery of aforeign public official abroad. Although the
Convention does not require nationality jurisdiction, it
does encourage consideration thereof where other of-
fenses under a country’s laws can be reached through
such jurisdiction. (See Commentary note 26.)

Coverage of Payor/Offeror

Article 258 biscoversbribery by “whoever,” but this
includes only natural persons, not legal persons. Argen-
tine officials have stated that proposed changes to the
Argentine Penal Code, to be presented to Congress by
July 2001, will introduce corporate criminal liability for
bribery offenses. AsArgentine law does not at this time
cover legal persons, Argentina has not met its obliga-
tions under Convention Articles 2 and 3.2.

Coverage of Payee/Offeree

Article258 biscovershribesto a“public officia from
another State.” Thereisadefinition contained inthe Ar-
gentine Penal Codefor “public official,” but that defini-
tion only applies to domestic bribery offenses. Argen-
tine authorities have stated its courts may refer to the
definition in the Convention as well as the Commentar-
ies to ensure that “foreign public official” is properly
defined. However, there is some uncertainty as to the
legislation’s coverage in practice, especially in light of
other Conventionstowhich Argentinaisaparty that have
different definitions of the same term. Additionally, Ar-
ticle 258 bis does not cover officials from international
organizations as required by the OECD Convention.

Penalties

Article 258 of the Argentine Penal Code provides
that individuals who commit bribery of foreign public
officialsare subject to being penalized by oneto six years
of “reclusion” and can no longer enjoy theright tohold a
public office. These penalties are for the most part com-
parableto the provisionson bribery of domestic officials
found in Penal Code Articles 258-259. One minor dif-
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ference is that the aggravated bribery offenses for do-
mestic officials, e.g., bribery of judges or whereapublic
official isthe offender, are punishable by imprisonment,
or “prison” for aterm of 3-10 years. Argentine officials
have explained that the penalty for bribery of foreign
public officials, “reclusion,” is stricter than the penalty
of national bribery offenses, “imprisonment,” in that a
term of reclusion may not be suspended. In addition, a
fine of 90,000 Argentine pesos (approx. U.S.$90,000)
may also beimposed for both domestic and foreign brib-
ery offenses with an “aim of monetary gain.”

The bribe may be forfeited upon conviction pursu-
ant to Article 23 of the Argentine Penal Code. If forfei-
ture is not possible, then Article 22 states that a fine of
90,000 pesos (approx. U.S.$90,000) may be assessed.
Seizure of both the bribe and bribe proceedsis possible
under Article 231 of theArgentine Code of Criminal Pro-
cedure.

TheArgentinelegidation containsno criminal or ad-
ministrative penaltiesfor legal personsfor the offense of
bribing aforeign public official, contrary to the require-
ments of Convention Articles 2 and 3.2.

According to Articles 62 and 258 bis of the Argen-
tine Penal Code, the statute of limitations period for brib-
ery of foreign public officialsis six years, and beginsto
run at midnight on the date the offense is committed (the
date when the offer, promise or giving of the bribe took
place). The statute of limitations can be suspended or
interrupted pursuant to Article 67.

Books and Records Provisions

According to the Argentine government, the Law of
Corporations No. 19.550, Statute of Financial Entities
Law No. 21.526, National Securities Commission Law
No. 17.811, and Insurance Companies Law No. 20.091,
generally cover thetypes of accounting offensesrequired
under the Convention. Articles 43-55, 51, and 54 of the
Commerce Code providethat “traders’ must report their
commercial transactions and keep abook of original en-
tries, an inventory, and balance sheet that reflects the
accurate financial situation of the company. The Charter
of the Genera Inspectorate of Companies, Article 12,
gives that body the authority to impose penalties on in-
dividuals and entities, including for omissions and falsi-
fications under the books and records provisions of the
Convention. Furthermore, Article 300, Section 3 of the
Argentine Penal Code penalizes with a prison term of
six months to two years certain individuals for publish-
ing, certifying, or authorizing a false or incomplete in-
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ventory, balance, or profit and loss account. According
to Argentine authorities, legal personsare generally sub-
ject to auditing requirements.

Money Laundering

Articles 277-299 of Argentina's Penal Code, as
amended by Law No. 25.246 on Money Laundering, in-
clude bribery of domestic and foreign public officials as
predicate offensesfor the application of the money-laun-
dering legidlation, including the concealment of benefits
from the crimes, and irrespective of where the underly-
ing offense occurred. The money-laundering legislation
does not apply to self-laundering.

Extradition/Mutual Legal Assistance

Extradition is governed by Article 6 of the Interna-
tional Co-operation in Criminal Matters Act (ICCMA)
absent another relevant treaty. For extradition, dual crimi-
nality is required (imprisonment of at least one year un-
der both the Argentine and requesting state’s laws). Ar-
gentina will extradite its nationals only with their con-
sent; otherwise, the case may be tried in Argentina.

Extradition by the United Statesand Argentinaisgov-
erned by a 1972 bilateral treaty (entered into force in
1972).

Mutual legal assistanceto foreign states may be pro-
vided pursuant to the ICCMA, when there is no other
applicable treaty. Argentinadoes not require a minimum
prison sentence or finein order to grant mutual legal as-
sistance. Mutual legal assistance between the United
Statesand Argentinaisgoverned by a1990 bilateral treaty
(entered into force in 1993). Bank secrecy cannot bein-
voked as grounds to refuse mutual legal assistance.

Complicity, Attempt, Conspiracy

Argentine Penal Code Articles 45 and 46 cover the
offense of complicity. Article 45 provides that persons
who take part in the commission of the criminal act, pro-
vide assistance or cooperation without which the offense
could not be committed, and directly abet another to com-
mit acriminal act, will al be punished by the same pen-
alty asthe perpetrator. Penal Code Article 46 coversin-
citement, aiding and abetting, direct or indirect co-op-
eration, and authorization. It provides that someone who
cooperates in any form in the commission of a criminal
act and who gives assistance by carrying out a preceded
promise, whether or not essential, will be punished by
one-third or one-half of thefull offense. Authorities state
that accomplices may be punished whether or not the
perpetrator is convicted.

Attempt is defined in the Argentine Penal Code un-
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der Articles 42-44. If the commission of the offense is
not concluded because of circumstances beyond the
offender’s will, then the penalty will be reduced to one-
third or one-half of the full offense. According to Article
43, if an offender “voluntarily desistsfrom performing a
crime,” including by voluntarily stopping an intermedi-
ary from completing the crime, she shall be exempted
from liability.

Conspiracy is apparently not punishable under Ar-
gentine law. Argentine Penal Code Article 210 provides
that whoever takes part in agroup of three or more people
having the purpose of committing an offense will be li-
ablefor “belonging” to the group. A member of such an
association would be subject to a prison sentence of 3-
10 years, whereasthe “head” would be subject to at least
5years.

]
Australia

Australia signed the Convention on December 7,
1998, and deposited its instrument of ratification with
the OECD Secretariat on October 18, 1999. Australiahas
implemented the Convention through the Criminal Code
Amendment (Bribery of Foreign Public Officials) of 1999
to the Criminal Code Act of 1995. The amendment was
enacted on June 17, 1999, and entered into force on De-
cember 18, 1999. Thefollowing analysisis based on the
amendment, related laws, and reporting from the U.S.
embassy in Canberra.

Basic Statement of the Offense
Section 70.2(1) of the Criminal Code, “Bribery of a
Foreign Public Official,” providesthat a person is guilty
of an offense if:
(@) the person: (i) provides abenefit to another per-
son; or (ii) causes abenefit to be provided to another
person; or (iii) offersto provide, or promisesto pro-
vide, a benefit to another person; or (iv) causes an
offer of the provision of a benefit, or a promise of
the provision of abenefit, to be made to another per-
son; and
(b) the benefit is not legitimately due to the other
person; and
(c) the first-mentioned person does so with the in-
tention of influencing aforeign public official (who
may be the other person) in the exercise of the
official’s duties as a foreign public official in order
to: (i) obtain or retain business; or (ii) obtain or re-
tain abusiness advantage that isnot legitimately due
to the recipient, or intended recipient, of the busi-
ness advantage (who may bethefirst-mentioned per-
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son).

Under Section 70.2(2), in determining whether aben-

efit or abusiness advantageis* not legitimately due,”

the following are to be disregarded:

(a) thefact that the benefit/business advantage may

be customary, or perceived to be customary, in the

situation;

(b) the value of the benefit/business advantage;

(c) any official tolerance of the benefit/business ad-

vantage.

The amendments contain exceptions for payments
that are lawful in the foreign public official’s country
(Section 70.3) and for facilitation payments made “for
the sole or dominant purpose of expediting or securing
the performance of aroutine government action of ami-
nor nature.” (Section 70.4).

Jurisdictional Principles

Under Section 70.5(1), there is jurisdiction over a
person who commits bribery of aforeign public official
wholly or partly in Australian territory, or wholly or partly
on board an Australian aircraft or ship. Nationality juris-
diction is established under Section 70.5(1)(b), which
covers acts of bribery of foreign public officias con-
ducted wholly outside Australiaby an Australian national,
an Australian resident (subject to the Attorney General’s
consent), or “body corporate” incorporated under Aus-
tralian law.

We understand that there is no applicable statute of
limitations for prosecutions of bribery of aforeign pub-
lic official.

Coverage of Payor/Offeror

Section 70.2(1) of the Criminal Code appliesto “a
person.” Under Australian law, “person” refers to natu-
ral personsaswell as* bodies corporate.” We understand
that the latter refers to legal persons generally. Under
Section 12.3(2) of the Criminal Code, bodies corporate
may be held criminally liable where aboard of directors
carriesout or authorizesthe conduct; wherea* high mana-
gerial agent” does so; or where a “corporate culture”
exists that permitted or led to the conduct.

Coverage of Payee/Offeree

Under Section 70.1 of the Criminal Code, “foreign
public official” is broadly defined to include employees
or officials of, or persons who work under contract for
or are otherwise in the service of, aforeign government
body (or subdivision thereof), including members of leg-
islatures; employees of, or personswho work under con-
tract for or are otherwise in the service of, apublic inter-
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national organization; and authorized intermediaries of
such persons. For this purpose, “foreign government
body” includes a “foreign public enterprise,” which is
defined to include instances in which the government
exercises de jure or de facto control over the enterprise,
or in which the enterprise enjoys special legal rights,
benefits or privileges because of its relationship to the
government.

Penalties

The Criminal Code providesthat natural personswho
are convicted of bribing aforeign public official are sub-
ject to a fine of A$66,000 (approx. U.S.$38,000), im-
prisonment for amaximum of ten years, or both. Bodies
corporate are subject to a fine of A$330,000 (approx.
U.S.$188,000). Previously, these exceeded the penalties
inthe Criminal Code for bribery of domestic public offi-
cias. However, the Criminal Code was amended to in-
crease the penalties for domestic bribery to those im-
posed on bribery of foreign public officials.

Under Section 19 of the Proceeds of CrimeAct 1987,
courts may order the forfeiture of “tainted property,”
defined as “property used in, or in connection with, the
commission of the offense,” or “proceeds of the offense.”

Books and Records Provisions

Companies are required, under Section 298 of the
Corporations Law, to keep financial records that “(a)
correctly record and explain their transactions and finan-
cial position and performance; and (b) would enabletrue
andfair financial statementsto be prepared and audited.”
Violations of Section 298 are punishable by a crimina
fine of up to A$12,500 (approx. U.S. $6,300). Under
Section 296 of the Corporations Law, annual financial
reports (required of most companies) must be consistent
with the Australian accounting standards. Failureto com-
ply with those standards can result in civil penalties for
company directors. Section 310 of the Corporations Law
reguires that companies furnish external audit reportsto
the Australian Securities and Investment Commission.

Money Laundering

Bribery of foreign, as well as domestic, public offi-
cials is a predicate offense for the application of the
money-laundering provisions in the Proceeds of Crime
Act 1987. Section 81(3) of that act pertainsto actions or
transactions involving the proceeds of crime, where the
person knows or reasonably should know that the money
or other property is derived from some form of unlawful
activity.
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Extradition/Mutual Legal Assistance

The 1976 U.S.-Australia extradition treaty, as
amended in 1990, provides for extradition for offenses
that are punishable under the laws of both parties by dep-
rivation of liberty for a maximum period of more than
one year. Under the authority of the Extradition Act of
1988, Australia may extradite persons on the basis of
bilateral extradition treaties, multilateral treaties with
extradition provisions, or bilateral arrangements or un-
derstandings based on reciprocity. Accordingly, we un-
derstand that Australiais currently able to extradite per-
sons to all of the signatories of the Convention except
Bulgaria. Australiagenerally does not refuse extradition
on the grounds that an individua is an Australian na-
tional.

A bilateral mutual legal assistancetreaty between the
United States and Australia entered into force in 1999.
Legal assistance can also be provided, in the absence of
a treaty, on the basis of reciprocity under the Mutual
Assistance in Criminal Matters Act 1987.

Complicity, Attempt, Conspiracy

Section 11.1(1) of the Criminal Code pertainsto aid-
ing, abetting, counseling, and procuring the commission
of a bribery of a foreign public official, as well as an
attempt to commit that offense. Conspiracy to bribe a
foreign public official is covered under Section 11.5(1)
of the Criminal Code.

]
Austria

Austria signed the Convention on December 17,
1997. The Austrian parliament passed | egislation amend-
ing the Austrian Penal Code in order to implement and
ratify the Convention on July 17, 1998. The domestic
legislation implementing the Convention became effec-
tive on October 1, 1998. Austriadeposited itsinstrument
of ratification with the OECD on May 20, 1999. The
Austrian legislation entered into force on July 23, 1999.
This analysis is based on those amendments as well as
information provided by the U.S. embassy in Vienna.

TheAustrian legidation raisesanumber of concerns.
At present, it contains no criminal responsibility for le-
gal persons, nor does it provide for sufficient compa-
rable administrative or civil sanctions. The punishment
for natural persons is limited to imprisonment of only
two years, and there is no provision of fines for natura
persons. We also are concerned that Austria may assert
nationality jurisdiction only under the condition of dual
criminality, i.e., when the offense is aso punishable in
the country where it was committed, particularly in the
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case where an Austrian national bribes a foreign public
official in athird country.

Basic Statement of the Offense
The basic statement of the offense is contained in

Austrian Penal Code Section 307(1), which providesthat:
Whoever offers, promises, or grants abenefit for the
principal or a third person to a foreign official for
the commission or omission of an official act or a
legal transaction in violation of hisdutiesin order to
gain or retain an order or other unfair advantage in
international trade, shall be punished by imprison-
ment of up to two years.

Jurisdictional Principles

Austria exercises both territorial and nationality ju-
risdiction. Under Sections 62, 63, and 67 of the Austrian
Penal Code, Austria may exercise jurisdiction over all
offenses committed in Austriaor on an Austrian aircraft
or vessel, irrespective of location. Theterritoriality prin-
cipleisbroadly interpreted ( e.g., even aphone call from
Austriain furtherance of the bribe transaction would suf-
fice). However, in order for nationality jurisdiction to
apply, Section 65 of the Austrian Penal Code provides
that the offense must aso be punishable in the country
whereit has been committed. Austriawill exert jurisdic-
tion over non-nationals where the offender was arrested
in Austria and cannot be extradited (again, the offense
must be punishablein the country whereit has been com-
mitted).

Coverage of Payor/Offeror

Section 307 of the Austrian Penal Code, cited above,
coversbribesmade by “whoever.” Thisencompassesonly
natural persons. We understand that Austria plans on
implementing the Second Protocol to the EU Conven-
tion on the Protection of the Financial Interests of the
European Community by mid-2002, and that it will then
hold legal persons responsible for active bribery of for-
eign public officials.

Coverage of Payee/Offeree

Foreign public officialsaredefined in Section 74 (4c)
of the Austrian Penal Code as: any person who holds an
office in the legidature, administration, or judiciary of
another state, who is fulfilling a public mission for an-
other state or authority or apublic entity of another state,
or whoisan official or representative of an international
organization.
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Penalties

Section 307 of the Austrian Penal Code provides a
maximum term of imprisonment of two years for the
payor/offeror, the same penalty imposed for the bribery
of domestic officials. As stated above, legal persons are
not covered in the amendments to the Penal Code. How-
ever, Austrian Penal Code Section 20 does provide for
confiscation of illegal gains, and there are also some ap-
plicable administrative penalties applicable to legal per-
sons.

Austria will confiscate criminal proceeds pursuant
to Penal Code Section 20, paragraph 4, athough there
are several exceptions under Section 20a paragraphs 1
and 2, i.e., where the enriched person has satisfied or has
contractually bound itself to satisfy civil law claimsin
connection with the offense, or has been sentenced, or if
the gains are removed by other legal measures. Also,
confiscation is apparently not permitted if the gains are
less than 300,000 Austrian shillings (approx. U.S.
$18,450), the gains are disproportionate to the cost of
the proceedings, or it would constitute “inappropriate
hardship.”

Austria provides for administrative liability for le-
gal persons. Under Section 58, paragraph 1 of the Fed-
eral Law on Public Procurement, alegal person may be
excluded from public procurement wherethereisalike-
lihood that its empl oyee has seriously misbehaved in the
conduct of business, even absent the initiation of crimi-
nal proceedings or a conviction. Section 123 of the Fed-
eral Law on Public Procurement apparently also allows
the contracts already awarded to be rescinded where it
was obtained through an illegal act of arepresentative of
alegal person. Under Section 13 of the Austrian Busi-
ness Law of 1994, legal personswhose business conduct
was significantly influenced by the conduct of the con-
victed natural person may be excluded from the exercise
of businessif the natural person has been sentenced for
the offense of bribery to aprison term of morethan three
months or afine.

Section 57 of the Austrian Penal Code providesthat
bribery prosecutions cannot be brought if not initiated
within five years after the commission of the offense.

Books and Records Provisions

Section 189, paragraph 1 of the Austrian Code of
Commercial Law requires merchants to keep books and
recordsin accordance with correct accounting principles.
Section 190, paragraph 2 provides that all entries “ must
be complete, accurate, up-to-date, and orderly.” Section
268 provides that annual financial statements and com-
pany reports must be examined by an auditor. The gen-
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eral accounting provisions apply to al persons engaged
in commercial activities, excluding small merchants.
Also, certain small corporations are exempt from the
obligatory annual audit. Under Section 122 of the Fed-
eral Law of Private Companies, the penalty for violation
of the accounting provisions is imprisonment for up to
two years or afine. This applies to managing directors,
members of the supervisory board, and agents. The same
penalties apply under the Federal Law on Public Com-
panies.

Money Laundering

Section 165 of the Austrian Penal Code establishes
all punishable offenses as predicate offenses for money
laundering. Persons may be prosecuted for having money-
laundered property deriving from the predicate crime of
bribery evenif it was committed abroad. The penalty for
money laundering is imprisonment for up to two years
or afine.

Extradition/Mutual Legal Assistance

Under Section 11, paragraph 1 of the Extradition and
Mutual Legal Assistance Act, extradition is permitted if
the offenseis punished under both the law of the request-
ing country and Austrian law with imprisonment of more
than one year. It is our understanding that the require-
ment of dual criminality will be met in cases arising be-
tween Convention Parties. Section 12, paragraph 1 of
the Extradition and Mutual L egal AssistanceAct prohib-
its the extradition of Austrian nationals. However, it is
our understanding that where Austria will not extradite
its own nationals, it will exercise jurisdiction over them
in conformity with Convention Article 10.3.

Austria has entered into bilateral extradition agree-
ments with three signatories to the Convention: Austra-
lia, Canada, and the United States. Austriahasalso signed
the European Extradition Agreement which governs ex-
tradition requests among Belgium, Bulgaria, the Czech
Republic, Denmark, Germany, Finland, France, Greece,
Hungary, Ireland, Iceland, Italy, Luxembourg, Nether-
lands, Norway, Poland, Portugal, Sweden, Switzerland,
the Slovak Republic, Spain, Turkey, and the United King-
dom. With regard to Belgium, Germany, France, Greece,
Italy, Luxembourg, the Netherlands, Portugal, and Spain,
the Schengen implementation agreement of 1997 also
applies.

Austriahas mutual legal assistancetreatieswithAus-
tralia, Estonia, Latvia, Monaco, Slovenia, theformer Yu-
goslavia, and the United States.

It isour understanding that requests originating from
countries not mentioned above will be handled in accor-
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dance with Austrian Federal Law on Extradition and Ju-
dicial Assistance, and on the basis of reciprocity. Con-
sultations are al so covered by the same law. The bribery
of aforeign public official is an extraditable offense un-
der the extradition treaties to which Austriais a party. It
isour understanding that the condition of reciprocity will
met with regard to the Convention, unlessthe requesting
state refuses reciprocity. Similarly, dual criminality is
required for the granting of mutual legal assistance, but
it is our understanding that between Austria and Parties
to the Convention, the condition will always be met un-
der Article 1.

We understand that Austrian authorities will not de-
cline to render mutual legal assistance for crimina mat-
terswithin the scope of the Convention on bank secrecy
grounds.

Complicity, Attempt, Conspiracy

Austrian Penal Code Section 12 provides that any-
onewho is an accessory or who instigates a criminal act
is punished as a perpetrator. Section 15 covers attempt.
Conspiracy is not punishable under Austrian law.

Belgium

Belgium signed the Convention on December 17,
1997, and deposited itsinstrument of ratification on July
27, 1999. In order to implement the Convention, Bel-
gium enacted two laws. One is the Bribery Prevention
Act (known as Act 99/808), which entered into force on
April 3, 1999, and which amended provisions of the
Criminal Code relating to the bribery of public officials.
The other is the Act of May 4, 1999 (known as Act 99/
1890), which entered into force on August 3, 1999, and
which creates criminal liability for legal persons. The
following analysis is based on those acts, related Bel-
gian laws, and reporting from the U.S. embassy in Brus-
sels.

One concern is that the definitions of “foreign pub-
lic official” under Belgian law are not autonomous. In
addition, there are certain limitations on the exercise of
nationality jurisdiction.

Basic Statement of the Offense

Article 246, Section 2 of the Criminal Code provides
that “the act of proposing, whether directly or through
intermediaries, an offer, promise or advantage of any kind
to a person exercising a public function, either for him-
self or athird party, in order to induce him to act in one
of the ways specified in Article 247 shall constitute ac-
tive bribery.” Article 247 specifies four different types
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of acts: (1) an act within the scope of a person’s respon-
sihbilities that is proper but not subject to remuneration;
(2) performance of an improper act, or refraining from a
proper one, in the exercise of one's function; (3) com-
mission of an offense in the exercise of one’s function;
or (4) use of influence derived from one’s function to
obtain performance of an act, or failure to perform one,
by a public authority. Pursuant to Article 250, Articles
246 and 247 now apply to personswho exercise apublic
functionin aforeign state, aswell asin Belgium. Article
251 extends the coverage of Articles 246 and 247 to per-
sons who exercise a public function in an organization
governed by public international law. These provisions
arenot limited to bribesmade in order to obtain or retain
business or other improper advantage in international
business.

Jurisdictional Principles

Under Article 3 of the Criminal Code, jurisdictionis
established over offenses committed within Belgian ter-
ritory by Belgian or foreign nationals. Act 99/808 added
Article 10 quater to the Code of Criminal Procedure. This
provides for jurisdiction in certain cases over persons
(foreign as well as Belgian national s) who commit brib-
ery offenses outside the territory of Belgium. Various
limitations apply, however. For example, if the bribe re-
cipient exercises a public function in a European Union
member state, Bel gian prosecution may not proceed with-
out the formal consent of the other state. If the bribe re-
cipient exercises a public function in a state outside the
EU, the formal consent of that state is again required in
order to prosecute. In addition, there is a requirement
that the act be a violation of the laws of the other state,
and that the state would punish such bribery of a person
exercising apublic functionin Belgium. Bribery involv-
ing a person who exercises a public function within an
EU institution is subject to prosecution. For bribes in-
volving persons exercising apublic function within other
public international organizations, the formal consent of
the organization is required before prosecution can pro-
ceed.

Under Articles 21-18 of the Code of Criminal Inves-
tigation, the statute of limitations for criminal offenses
is ten years from the date the offense was committed.
This period may be extended because of the conduct of
investigations or prosecutions.

Coverage of Payor/Offeror
Under theArticle 5 of the Criminal Code asamended
by Act 99/1890, all persons, natural or legal, are subject
to prosecution for the bribery of a foreign public offi-
cia. ,
1



Coverage of Payee/Offeree

Under Article 250, Section 2, whether a person ex-
ercises a public function in another state is determined
in accordance with the law of that state. When the for-
eign state is not a member of the European Union, it is
necessary also to determine whether the function is con-
sidered a public one under Belgian law. Under Article
251, Section 1, whether aperson exercisesa public func-
tion in a public international organization is evaluated
by reference to the by-laws of that organization. Thus,
these definitions are not autonomous.

Article 246, Section 3 provides that corruption of-
fenses also apply in the case of a person who is a candi-
date for the exercise of a public function, who implies
that he will exercise such a function, or who misleads
another into believing that he currently exercises such a
function.

Penalties

We understand that the applicable penalties are de-
rived not only from Articles 247-249, but also from other
provisions of the Criminal Code. Individuals who com-
mit bribery of aforeign public official are subject to fines
ranging from BF20,000 to BF40 million (approx. U.S.
$420-$840,000), and/or imprisonment for aperiod of six
monthsto fifteen years. Legal personsfacefinesranging
from BF600,000 to BF72 million (approx. U.S. $12,600-
$1.5 million). Penalties are more severe if the person to
whom the bribeis offered or paid exercises certain func-
tions relating to the investigation, prosecution, or adju-
dication of offenses, e.g., police officers, prosecutors,
jurors, or judges. The existence of a bribery agreement
between the payor/offeror and the payee/offeree is dso
an aggravating circumstance.

Belgian law also provides for certain civil and ad-
ministrative penalties for the bribery of aforeign public
official:

Loss of rights such as holding public office (Articles
31-33 of the Criminal Code).

Disqualification from public procurement (Article
19, Section 1 of the Act of March 20, 1991).

Prohibition from exercising certain professional func-
tions (Section 1 of Royal Order No. 22 of October 24,
1934).

Articles 35-39 and 89 of the Code of Criminal In-
vestigation permit seizure of bribes and the proceeds of
bribery. Articles 42-43 of the Criminal Code authorize
the confiscation of items that are the object of the of-
fense or that were used or intended to be used to commit
the offense (when they belong to the convicted person),
any proceeds of the offense and patrimonial advantages
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derived directly from the offense, as well as any goods
and assetsacquired in exchangefor these advantagesand
any income derived from investing them.

Books and Records Provisions

TheAct of July 17, 1995, and the CompaniesAct of
1872 impose accounting reguirements on al commer-
cial concerns and prohibit the establishment of off-the-
books accounts, use of false documents, and other acts
covered under Article 8 of the Convention. Those who
violate these provisionsare subject to criminal, civil, and
administrative penalties.

Money Laundering

Under the Act of January 11, 1993, there is a prohi-
bition on the laundering of “the proceeds of an offense
involving bribery of public officials,” domestic or for-
eign.

Extradition/Mutual Legal Assistance

The U.S.-Belgium extradition treaty, which entered
into force in 1997, provides that offenses shall be extra-
ditable if punishable under the laws of both parties by
deprivation of liberty for aperiod of more than one year.
Bribery of aforeign public official is aso an extradit-
able offense under the Extradition Act of March 15, 1874.
Belgium has bilateral extradition treaties with twenty
countries and is a party to the European Convention on
Extradition of December 13, 1957. Section 1 of the Ex-
tradition Act of March 15, 1874, prohibits the extradi-
tion of Belgian nationals.

The U.S.-Belgium mutual legal assistancetreaty en-
tered into force on January 1, 2000. Belgium may also
provide legal assistance under the authority of other bi-
lateral or multilateral mutual legal assistancetreaties; the
Convention applying the Schengen Agreement of June
19, 1990; the European Convention on Mutua Assistance
in Criminal Matters of April 20, 1959; or provisions of
the domestic Judicial Code.

Complicity, Attempt, Conspiracy

Complicity—including aiding and abetting, autho-
rization, and incitement—is covered under Articles 66-
67 of the Criminal Code. Attempting to bribe a public
official, domestic or foreign, isgenerally not specifically
covered under Belgian law, although the mere offer of a
bribe is sanctionable.
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Bulgaria

Bulgaria signed the Convention on December 17,
1997, and deposited its instrument of ratification with
the OECD Secretariat on December 22, 1998. A Law on
Amendment to the Penal Code was passed by parliament
on January 15, 1999, and came into force on January 29,
1999.

Bulgaria' simplementing legislation amendsArticles
93 and 304 of the Penal Codeto cover bribery of foreign
public officials in the course of international business
activities. The following analysis is based upon the Pe-
nal Code and reporting from the U.S. embassy in Sofia
and nongovernmental organizations.

Bulgarian law currently does not provide for liabil-
ity—criminal or otherwise—of legal persons, although
the Bulgarian parliament is considering legislation pro-
viding for noncriminal sanctions for legal persons who
bribe foreign public officials. There are also concerns
over available defenses.

Basic Statement of the Offense

Article 304(1) of the Penal Code providesfor crimi-
nal penaltiesfor “[a] person who givesagift or any other
material benefit to an official in order to perform or not
to perform an act within the framework of hisservice, or
because he has performed or has not performed such an
act.” Under Article 304(2), this applies to a person who
“givesabribeto aforeign official in relation to the per-
formance of international business activity.” Current
Bulgarian law does not cover the promising or offering
of abribe, but thisisincluded in legislation that is pend-
ing before parliament. The U.S. embassy in Sofia ad-
vises that Bulgarian law was recently amended to cover
the promising or offering of a bribe.

Under Articles 306 and 307, there are available de-
fenses for (1) a person who has been blackmailed into
giving abribe or (2) aperson who has of his own accord
informed the authorities of the bribe. We understand that
recent legislation has eliminated provocation asadefense.

Although Article 304 does not address bribes made
through intermediaries, Article 305a imposes criminal
liability on persons who “mediate” in the giving or re-
ceiving of abribe.

Jurisdictional Principles

Article 3 of the Penal Code states that the code ap-
pliesto all crimescommitted in theterritory of Bulgaria.
It isnot clear how this provision appliesto crimes com-
mitted only in part in Bulgaria. Under Article 4(1) of the
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Penal Code, the code applies to crimes committed by
Bulgarian citizens abroad.

Under Article 80 of the Pena Code, the statute of
limitations for offenses carrying a penalty of imprison-
ment for three years or less is two years, while for of-
fenses carrying a penalty of imprisonment of more than
three years the statute of limitations is generally five
years.

Coverage of Payor/Offeror
Article 304 refersto acts by “aperson,” without ref-
erence to nationality.

Coverage of Payee/Offeree
In amended Article 93 of the Penal Code, “foreign
official” is defined as any person:
eexercising dutiesin aforeign country’spublic insti-
tutions (office or agency);
sexercising functions assigned by aforeign country,
including for a foreign public enterprise or organi-
zation; or
eexercising duties or tasks of an international orga-
nization.

Penalties

Under Article 304 of the Penal Code, the penalty for
bribery of adomestic or foreign public official isimpris-
onment for aterm of up to three years, unlessthe officia
has violated his official duties in connection with the
bribe, in which case the penalty is imprisonment for a
term of up to five years. “Mediation” of bribery under
Article 305ais generally subject to a penalty of impris-
onment for up to three years. According to official gov-
ernment sources, legislation recently enacted increases
the penalties for all types of corruption.

Legal persons are not subject to criminal liability
under Bulgarian law. Currently, there are also no appli-
cable noncriminal sanctionsfor legal personswho bribe
aforeign public official. The Council of Ministersispre-
paring amendments to the Administrative Offenses and
Sanctions Act to introduce noncriminal (monetary) li-
ability of legal persons for such bribery.

Under Article 307aof the Penal Code, “the object of
the crime under Articles 301-307 shall be seized in favor
of the state and where it is missing, a sum equal to its
value is adjudged.” Under Article 53, “objects’ subject
to seizure include those used in the perpetration of the
crime as well as those acquired through the crime.
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Books and Records Provisions

Article 5 of the Accountancy Act sets forth certain
principles that must be observed in the preparation of
records by “enterprises,” which are defined as*“ any eco-
nomically separate legal entities, sole proprietorshipsand
companieswithout legal personality performing any ac-
tivity permitted by the law.” Under Article 308 of the
Penal Code, forgery of official documentsis punishable
by imprisonment for up to three years.

Under Article 15 of the Law on Public Financial
Control, the audit of the books and records of certain
enterprises is required, and auditors must report infrac-
tions to prosecuting authorities. Obligations on accoun-
tantsarefound in Article 57a(1) of the Accountancy Act.

Money Laundering

Under Article 253 of the Penal Code, “[a] person who
concludesfinancia transactionsor other transactionswith
funds or property of which he knows or supposes that
they have been acquired by crime” is subject to punish-
ment of imprisonment for oneto five years and afine of
3,000 to 5,000 Bulgarian levs (approx. U.S. $1,300
$2,200). In certain cases, these penalties areincreased to
imprisonment for one to eight years and a fine of 5,000
to 200,000 levs (approx. U.S. $2,200-$8,700).

Extradition/Mutual Legal Assistance

Bribery isnot listed as an extraditabl e offense under
the 1924 U.S.-Bulgaria extradition treaty. However, Ar-
ticle 10.1 of the Convention provides that bribery of a
foreign public official shall be deemed to be an extradit-
able offense under extradition treaties between the par-
ties. Dual criminality is required under the treaty and
under Article 439 of the Penal Code. Article 25.4 of the
Bulgarian Constitution and Article 439b(1) of the Penal
Procedure Code prohibit the extradition of Bulgarian
nationals.

The United States and Bulgaria do not have a mu-
tual legal assistance treaty. Under Article 461 of the Pe-
nal Procedure Code, Bulgaria may provide legal assis-
tance in criminal matters to arequesting state (1) pursu-
ant to the provisions of an international treaty to which
Bulgariais aparty, or (2) on the basis of reciprocity.

Complicity, Attempt, Conspiracy

Complicity incriminal actsiscovered under Articles
20-22 of the Penal Code. Under Article 21, aperson who
aids or abets an offense is subject to the same punish-
ment as that which applies to the offense itself, subject
to due consideration for the nature and degree of the
person’s participation. Articles 17-19 of the Penal Code
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apply to attemptsto commit offenses. Article 18 provides
that an attempt is subject to the same punishment as that
pertaining to the underlying offense, with due consider-
ation given to the degree of implementation and the rea-
sons why the crime was not compl eted.

Canada

The Canadian Corruption of Foreign Public Officials
Act, 46-47 Elizabeth 11 ch. 34, was adopted on Decem-
ber 7, 1998, assented to on December 10, 1998, and en-
tered into force on February 14, 1999.

Sources for this analysis include the text of the act,
diplomatic reporting, and information from nongovern-
mental organizations.

We are concerned that Canada, which has previously
asserted nationality jurisdiction over certain other crimes
and thus has constitutional authority to do so, has not
done so for offenses created to implement the Conven-
tion.

Basic Statement of the Offense

Section 3(1) of the Corruption of Foreign Public
Officials Act provides:

Every person commits an offense who, in order to
obtain or retain an advantage in the course of busi-
ness, directly or indirectly gives, offers or agreesto
give or offer aloan, reward, advantage or benefit of
any kind to aforeign public official or to any person
for the benefit of aforeign public official;

(8) as consideration for an act or omission by the

official in connection with the performance of the

official’s duties or functions; or

(b) toinducethe official to use hisor her position to

influence any acts or decisions of the foreign state

or public international organization for which the
official performs duties or functions.

Theact containsexceptionsfor facilitation payments,
payments that are lawful under the written law of the
receiving official’s country, and paymentsrel ated to bona
fide business promotion and execution of acontract. (See
Sections 3(3) & (4).)

Jurisdictional Principles

The Corruption of Foreign Public OfficialsAct does
not contain any specific provisions governing jurisdic-
tion. It is also our understanding that Canadian courts
will assert territorial jurisdiction where asignificant por-
tion of the activities constituting the nature of the of-
fense takes place in Canada. There must be a real and
substantial link between the offense and Canadian terri-

tory.
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It isour understanding that the courtsin Canadahave
adopted atwo-part test for determining whether acrime
took placein Canada. The court will first consider all the
relevant acts that took place in Canada that may have
legitimately given Canada an interest in prosecuting the
offense. Second, the court will consider whether it would
offend international comity to assert jurisdiction over
those acts and the offense. (See Libman v. R., 2 S.C.R.
178 (1985).)

Canada has not asserted extraterritorial jurisdiction
for this offense. However, Canadian law provides that
any person who, while outside Canada, conspiresto com-
mit an indictable offense in Canada shall be deemed to
have committed the offense of conspiracy in Canada. (See
Criminal Code*465(4).) The penaltiesfor conspiracy are
the same asthose for the substantive offense. (See Crimi-
nal Code ‘465(1)(c).)

Coverage of Payor/Offeror

The Corruption of Foreign Public Officials Act ap-
pliesto “every person,” without referenceto nationality.
“Person” includes“Her Majesty and public bodies, bod-
ies corporate, societies, companies, and inhabitants of
counties, parishes, municipalities or other districtsin re-
lation to the acts and things that they are capable of do-
ing and owning respectively.” (See Criminal Code *2.)

Coverage of Payee/Offeree
Section 2 of the Corruption of Foreign Public Offi-
cialsAct defines a“foreign public official” as:
(a) apersonwho holdsalegidative, administrative,
or judicial position of aforeign state;
(b) apersonwho performspublic dutiesor functions
for aforeign state, including a person employed by a
board, commission, corporation or other body or
authority that isestablished to perform aduty or func-
tion on behalf of the foreign state, or is performing
such aduty or function; and
(c) an official or agent of a public international or-
ganization that is formed by two or more states or
governments, or by two or more such public interna-
tional organizations.
The act further defines a foreign state to include a
foreign national government, its political subdivi-
sions, and their departments, branches, and agencies.
The definition of a public official includes persons
employed by “aboard, commission, corporation or other
body of authority that is established to perform aduty or
function on behalf of the foreign state, or is performing
such aduty or function.” It is our understanding that the
legislature intended that judgesinterpret the terms of the
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act by reference to the OECD Convention and Official
Commentaries, which provide that a* public enterprise”
is“any enterprise, regardlessof itslegal form, over which
agovernment, or governments, may, directly or indirectly,
exercise a dominant influence.” The Act does not ad-
dress whether state-owned enterprises acting in a com-
mercial context are covered. The Official Commentaries
affirmatively state that they are not so covered if the en-
terprise receives no subsidies or privileges. (See OECD
Commentary, footnote 14.).

Penalties

The Corruption of Foreign Public OfficialsAct pro-
vides for a sentence of imprisonment of not more than
five years. We understand that corporations are subject
to fines at the discretion of the court with no maximum
set by statute. There does not appear to be any guidance
asto the proper calculation of the fine.

The penalties under the act are roughly congruent to
the penalties for domestic bribery except that a person
convicted of bribery of a foreign public official is not
subject to debarment.

In addition to the penalties for bribery, the act con-
tains two other offenses: possession of the proceeds of
bribery (Section 4) and laundering of the proceeds of
bribery (Section 5). The penalty for violation of these
provisions is up to ten years' imprisonment, a penalty
that is higher than that for the bribery offense itself.

The act incorporates Section 2 of the Criminal Code
which defines “person” to include “bodies corporate.”
We understand that corporations may be prosecuted
criminally in Canada.

The Canadian principle of corporate criminal liabil-
ity appears to be similar to, but potentially somewhat
narrower than, that of the United States. It focuses on an
identification of the corporation with the “directing
mind,” which is anyone who has been authorized to ex-
ercise “the governing executive authority of the corpo-
ration.” A corporation is liable if the criminal acts are
performed by the manager within the sector of operation
assigned to him or her by the corporation. The sector
may befunctional or geographic or may embrace the en-
tire undertaking of the corporation.

Sections 7 and 9 of the Corruption of Foreign Public
Officials Act adds the three offenses created under the
act (bribery, possession of proceeds, and money laun-
dering of proceeds) to the statutory list of “enterprise
crimes’ (See Criminal Code ‘462.3.), thus enabling the
government to obtain warrants to search, seize, and de-
tain the proceeds of these offenses and to obtain an order
of forfeiture upon conviction. (See Criminal Code

1462.32-.5.)
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Books and Records Provisions

Canada has a number of statutes that govern books
and records. They prohibit falsification of books and
documents, fal se pretense, fal se statement, fal se prospec-
tus, forgery, and fraud. (See Criminal Code*’ 361-62, 366,
380, 397, and 400.) However, Canadian business lead-
ers have criticized the Canadian laws as insufficient be-
cause they do not prohibit off-the-books accounts, inad-
equately identified transactions, the recording of nonex-
istent expenses, and the use of false documents.

The generally accepted auditing standards in effect
in Canada require the auditor to obtain a written certifi-
cation from management that it is not aware of any ille-
gal or possibly illegal acts.

Money Laundering

Sections 5 and 7 of the Corruption of Foreign Public
OfficialsAct criminalize the laundering of the proceeds
of any payment in violation of the act and makes offenses
under the act predicate offenses under Canada' s money-
laundering legislation. (See Criminal Code 462.3.) The
act further criminalizes the laundering of the proceeds
of any payment that “if it had occurred in Canada, would
have constituted an offense under Section 3.”

Extradition/Mutual Legal Assistance

Canadawill provide mutual legal assistance and ex-
tradition with respect to the offenses covered by the
OECD Convention. Under Canadian law, there must be
an extradition agreement with the country requesting
extradition; that country must punish the offense by im-
prisonment for a maximum term of two or more years,
and the equivalent offense must also be punishable un-
der Canadian law by a maximum term of imprisonment
of two or more years.

Complicity, Attempt, Conspiracy

Canadian law permits prosecution for attempt and
aiding and abetting. (See Criminal Code ‘' 21(1), 24.) The
Corruption of Foreign Public Officials Act covers any
individual who “agreesto give or offer” apayment. (See
‘3(2).) In addition, as noted, Canadian law provides that
aconviction for conspiracy carriesthe same penalties as
aconviction for the substantive offense.
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Czech Republic

The Czech Republic signed the Convention on De-
cember 17, 1997. The Czech parliament passed imple-
menting legislation on April 29, 1999, which entered into
force on June 9, 1999. The Czech President ratified the
Convention under national law on December 20, 1999,
and the Czech Republic deposited itsinstrument of rati-
fication with the OECD on January 21, 2000.

The Czech Republic made only minor modifications
to its Criminal Code to implement the Convention, par-
ticularly with the addition of a definition for the terms
“bribe” and “public official.” Sources for this analysis
include the Czech implementing legislation, relevant
Criminal Code provisions, and information fromtheU.S.
embassy in Prague.

Our main concern with the Czech legisation per-
tainsto the defense of “ effective repentance,” which pro-
vides that the criminal nature of bribery shall not apply
if the offender provided or promised a bribe solely be-
cause he had been requested to do so and reported the
fact voluntarily and without delay to the prosecutor or
police authority. We believe this defense is inappropri-
ate for instances of transnational bribery and may con-
stitute a loophole. Also, the Czech law currently does
not provide for criminal responsibility for legal persons,
or for effective, proportionate, and dissuasive noncrimi-
nal sanctions as required by the Convention.

Basic Statement of the Offense

The basic statement of the offense is contained in
Section 161, paragraph 2b of the Czech Crimina Code
which states that:

(1) Whoever in connection with procuring affairsin
the public interest provides, offers, or promises a
bribe shall be sentenced to imprisonment for up to
one year or to amonetary fine;
(2) A perpetrator shall be sentenced to imprisonment
of one year to five years or to amonetary fine.(a) if
he commits the act referred to in paragraph 1 with
theintent of procuring a substantial benefit for him/
herself or for another person or to cause substantial
harm or other particularly serious effect to another
person; (b) if he commitsthe act referred to in para-
graph 1 vis-a-visapublic official.

Section 162a paragraph 1 defines a “bribe” as “an
unwarranted advantage consisting in direct material en-
richment or other advantage that the person being bribed
or another person receives or is to receive with its con-
sent, and for which thereis no entitlement.”
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Thebasic statement of the offense under Section 161,
paragraph 2b covers “any person,” defined as natural
persons. It also covers direct bribes and bribes through
intermediaries, and bribes to foreign officials aswell as
third parties. (Although third parties are not specifically
mentioned in the basic statement of the offense (Section
161(2)b), the definition of bribery (Section 162a) which
mentions “another person” incorporates the concept of
bribes for third parties.) Section 161 also includes the
concept of intentionality. The basic statement of the of-
fense also goes beyond the scope of the Convention in
that it does not require that the alleged offender acted in
the context of international business transactions.

The Czech legislation al so contains adefense of “ef-
fective repentance” in Section 163, which provides that
the criminal nature of bribery and indirect bribery shall
not apply if the offender has provided or promised abribe
solely because he has been requested to do so and re-
ported the fact voluntarily and without delay to the pros-
ecutor or police authority.

Jurisdictional Principles

The Czech Republic exercises jurisdiction over any
acts committed in whole or in part (or which violated or
threatened an interest protected under the Code) in its
territory. (Section 17, paragraph 2 of the Criminal Code.)
It is our understanding that this would include commu-
nication by fax, phone, or acts committed on board a
Czechvessdl or aircraft. In addition, the Czech Republic
will also exert nationality jurisdiction over its nationals
and stateless persons who reside permanently in the
Czech Republic. (Section 18 of the Criminal Code.) Com-
panies that bribe will be excluded from Czech procure-
ment irrespective of the nationality of their agents, em-
ployees, or board members liable for bribery of foreign
public officials. Czech law will apply to foreigners and
statel ess non-Czech residents if the act was committed
inacountry that also criminalizes the offense, and if the
offender is caught in the Czech Republic and was not
extradited to aforeign state. (Section 20, Criminal Code.)

Coverage of Payor/Offeror

Thebasic statement of the offense only covershbribes
by natural persons, as Czech law does not provide for
penal responsibility for legal persons.

Coverage of Payee/Offeree

The Czech definition of foreign public official in-
cludes the definition of domestic public officials under
Section 89 of the Criminal Code in addition to a new
definition under Section 162a, paragraph 2, extending
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the definition of public official (found in Section 161,
paragraph 2b) to foreign officials.

Section 89, paragraph 9 of the Criminal Code pro-
vides that:

A public official shall mean an elected (public) rep-

resentative or other person authorized by the state

administration or local (municipal) authority, acourt
or other state organ, or amember of the armed forces
or armed corps insofar as he takes part in the
fulfilment of the tasks set by society and the state,
for which he exercises authority entrusted to him as
apart of hisresponsibility for fulfilment of suchtasks.
When exercising entitlements and competency ac-
cording to special legal provisions a public official
shall also mean anatural person holding the position
of aforest guard, water guard, nature guard, hunting
guard or fishing guard. Criminal liability and pro-
tection of a public official under individual provi-
sions of this Code shall require that a crime be com-
mitted in connection with the official’s authority

(competency) and responsibility.

Section 162a, paragraph 2 provides that in addition
to Section 89, “public official” also includes any person
occupying apost (a) in alegidativeor judicial authority
or the public administration authority of aforeign coun-
try, or (b) an enterprise, in which aforeign country has
the decisive influence, or in an international organiza-
tion consisting of countries or other entities of interna-
tional public law, if the execution of such a function is
connected with authority in handling public affairs and
the criminal act was committed in conjunction with such
authority.

It is our understanding that this definition includes
al levels and subdivisions of the foreign government.

Penalties

Bribery of domestic and foreign public officials by
natural persons may be punished by imprisonment of one
to five years and/or a monetary fine ranging from 2,000
Czech koruna to CZK5 million (approx. U.S. $50-
$124,000). (Section 161, paragraph 2b, Section 53, Crimi-
nal Code.) The guidelinesfor imposing penaltiesare con-
tained in Sections 33 and 34 of the Criminal Code. They
contain examples for judges to take into account when
determining penalties, such as the state of mind of the
offender or the nature of the motive for the crime.

Civil sanctions applying to both natural and legal
persons apparently are possible under Section 451 of the
Civil Code, which provides that the court may render a
civil law judgement on the transfer of illegal gains.
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The statute of limitations for the offense of bribery
of foreign public officialsisfive years (offenses subject
to a maximum prison term of not less than three years).
(Section 67, Criminal Code.) The statute of limitations
period does not include the period in which the offender
could not be tried because of legal impediments, when
the offender was abroad, or if there is a conditional stay
of criminal prosecution. The period shall be interrupted
and a new statute of limitations shall commence where
the offender is informed of the alleged offense and a
criminal investigation hasbegun, or if the offender com-
mits a new offense during the statute of limitations pe-
riod.

Section 55 of the Czech Criminal Code allows for
forfeiture of an asset bel onging to the offender if the bribe
is secured during a criminal proceeding

Books and Records Provisions

TheAccounting Act No. 563/1991 Call., asamended
by the Act No. 117/1994 Coll. and Act No. 219/1997
Call., governs the maintenance of books and records
under Sections6,7,11-16, 29 and 33. The Accounting Act
appliesto al legal and natural persons carrying on busi-
nessthat are required to report taxes. On January 1, 2001,
anew Act on Auditors entered into force obligating au-
ditors to notify immediately, to the statutory and super-
visory bodies of the company, any indications of pos-
sible acts of bribery.

Money Laundering

It is our understanding that as with bribery of do-
mestic officials, bribery of foreign officials is a predi-
cate offensefor the application of the Czech money-laun-
dering legidlation. (Section 1, paragraph 2, Act No. 61/
1996 Coall. Concerning Certain MeasuresAgainst Legal-
ization of Proceeds of Criminal Activity and amend-
ments.)

Extradition/Mutual Legal Assistance

Under Czech law, the Convention will be considered
as a basis for extradition and mutual legal assistance.
Bribery of foreign public officials is an extraditable of-
fense under Czech law and the extradition treaties to
which the Czech Republic is a party. Where no treaty
applies, Section 379 of the Code on Criminal Procedure
permits extradition of a person in the Czech Republic to
aforeign country if the offenseis punishablein both coun-
tries, extradition is found admissible by a competent
Czech court, the statute of limitations has not expired,
and the accused is not a Czech national. It is our under-
standing that the Czech condition for dual criminality
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will be considered fulfilled between parties to the Con-
vention. Section 382 provides that a permit is required
fromthe Czech Minister of Justice once acompetent court
has decided upon the admissibility of the extradition.
Czech nationals cannot be extradited. (Section 21, Crimi-
nal Code.) Under Section 18 of the Criminal Code, Czech
law applies to Czech nationals and permanent residents
who commit offenses abroad, and such persons can be
prosecuted in the Czech Republic.

Mutual legal assistance may be governed by the 1959
European Convention on Mutual Legal Assistance in
Criminal Matters. Where no treaty applies, mutual legal
assistance is governed by Section 384 of the Code on
Criminal Procedure. Under Section 56 of the Act on In-
ternational Private and Procedural Law, Czech judicial
authorities will grant legal assistance to foreign judicial
bodies if the requirement of reciprocity is met. Consul-
tation procedures are determined on a case-by-case ba-
sis by the Supreme Prosecution Office at the request of
the competent foreign body for the transfer of crimina
proceedings. (Section 383, Code on Criminal Proce-
dures.) Also applicable are the 1972 European Conven-
tion on Transfer of Criminal Proceedings and Article 21
of the 1959 European Convention on Mutual Assistance
in Criminal Matters. In noncriminal matters where no
treaty governs, the Act on International Private and Pro-
cedural Law will apply, along with the relevant provi-
sionsin the bilateral and multilateral mutual legal assis-
tance treaties to which the Czech Republic is a party.

Although Section 38 of the Law No. 21/1992 Coll.
on Banks, as amended, provides for bank secrecy, the
provisions also state that bank secrecy is not violated
where such information is provided relating to criminal
proceedings.

Complicity, Attempt, Conspiracy

Section 9, paragraph 2 of the Czech Criminal Code
providesthat where the offense has been committed col-
lectively by two or more persons, each one shall be held
individually liable. Section 10 of the Criminal Code de-
fines “participants’ in criminal offenses as persons who
intentionally organize, instigate, or assist in crime. Sec-
tions 7 and 8 of the Criminal Code govern conspiracy
and attempt, respectively. Section 7 concerns*“ especially
serious criminal offenses,” which are defined as offenses
punishable by imprisonment of at |east eight years. How-
ever, bribery of foreign public officialsis punishable by
imprisonment of five years or less, so apparently Sec-
tion 7 would not apply.
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Denmark

Denmark signed the Convention on December 17,
1997. The Danish parliament passed |egislation amend-
ing the Danish Criminal Code and ratifying the Conven-
tion on April 4, 2000, and this legidlation entered into
forceon May 1, 2000. Denmark deposited itsinstrument
of ratification with the OECD on September 5, 2000.

Danish legidlation seemsto conform in the most part
to the Convention requirements. However, we are con-
cerned with the discrepancy between the statute of limi-
tations for anatural person and for a corporate entity. In
our view, thetwo-year limitation, applicable only to cor-
porate entities, isinsufficient.

Basic Statement of the Offense

Section 122 of the Criminal Code, as amended, pro-
vides:

Any person who unlawfully grants, promises or of-

fers some other person exercising a Danish, foreign

or international public office or function agift or other
advantage in order to induce him to do or fail to do

anything in relation to his official duties shall be li-

ableto afine, simple detention, or imprisonment for

any term not exceeding three years.

Although the law does not provide any specific de-
fenses or definitions, the Danish authorities have repre-
sented that certain paymentsor giftswould not be deemed
“unlawful,” i.e., “usual gifts’ in connection with special
events and “ordinary gifts’ for acts already committed,
provided there was no explicit or implicit agreement in
advance of the official act. In addition, the legidative
history indicates that the Danish authorities intend to
permit adefense for facilitation paymentsin certain cir-
cumstances.

Intent is required to commit the basic offense. Dan-
ish authorities also state that third-party beneficiariesto
the bribes are also covered by Section 122.

Jurisdictional Principles

Denmark will assert jurisdiction over any act com-
mitted in whole or in part within its territory or where
the consequences of the criminal act are manifestin Den-
mark. Liability of legal persons depends upon the loca
tion in which the requisite natural person committed the
crime.

Denmark also asserts nationality jurisdiction over
acts committed outside the territory of any state. With
respect to acts within another state's territory, Denmark
asserts nationality jurisdiction provided the crimeisaso
punishable within that state.

Chapter 2: Review of National Implementing Legislation

Coverage of Payor/Offeror

The Danish law appliesto any person, irrespectively
of nationality. Although the Danish law does not explic-
itly refer to paymentsthrough intermediaries, Danish law
encompasses such paymentsthrough itslaw on complic-
ity.

Danish law providesfor the prosecution of legal per-
sons for foreign bribery, subject to the discretion of the
public prosecutor. Thelaw requiresthat at |east one natu-
ral person employed by the legal person have committed
the crime with the requisite intent. That person, how-
ever, need not hold amanagerial position and may be an
agent rather than a salaried employee. Prosecution and
conviction of the natural person is not a prerequisite for
criminal liability of the legal person.

Coverage of Payee/Offeree

The Danish law does not, in and of itself, definefor-
eign officials. However, thelegislative history statesthat
a person holding a “foreign public office or function”
includes officialsof foreign countries, public enterprises,
and international organizations, and explicitly references
thedefinitionin Article 1(4)(a) of the Convention. It fur-
ther providesthat judges, el ected and appointed officials,
and employees of all levels of the foreign government
are included, as well as officials of state-owned enter-
prises engaged in commerce and industry.

Penalties

Asof July 1, 2001, Danish law provides for aterm
of imprisonment between seven daysand threeyearsand
afine. Legal persons may be fined. In addition, the gain
realized from the offense of foreign bribery may be con-
fiscated.

Under Danish law, fines are calculated according to
a “day-fine” system in which the size of a single day-
fine is dependent upon the defendant’s economic situa-
tion. The fine itself can range from a single day-fine of
not lessthan 2 DKK (approx. U.S.$0.22) to 60 day-fines
of an indeterminate amount. The actual amount of day-
fines, and thus the total amount of the fine, is set by the
court according to the nature of the offense and the
defendant’s means. Further, should afine of 60 day-fines
be deemed inadequate by the court due to the amount of
profits obtained or that might have been obtained by the
defendant from the violation, the court has the discretion
to impose afine outside of the day-fine system.

According to section 93 of the Danish Criminal Code,
the statute of limitations for bribery of foreign public
officialsisfive yearsfor an individual, whereasit istwo
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yearsfor alegal person. The statute of limitations can be
triggered or suspended pursuant to section 94. The stat-
ute begins to run the day when the act has ceased.

Books and Records Provisions

Denmark’s Bookkeeping Law requires companiesto
keep accounts in accordance with “good bookkeeping
practices,” to promptly record transactions, and to sub-
stantiate every bookkeeping entry with avoucher show-
ing the date and amount of the transaction. Violations of
the Bookkeeping Law may be punished by a fine and
imprisonment of up to one year.

Money Laundering

Denmark prohibits some forms of money-launder-
ing through section 284 of the Criminal Code, which
prohibits receiving stolen goods. Section 284 prohibits
acquiring the profits or gains from listed offenses, in-
cluding domestic and foreign bribery, hiding them, or
otherwise assisting in ensuring their availability for the
benefit of another person

Extradition/Mutual Legal Assistance

The United States has an extradition treaty with Den-
mark. Denmark does not, however, extradite its nation-
als except to other Nordic countries.

The United States does not have a mutual legal as-
sistance treaty with Denmark, nor does Denmark have a
general mutual legal assistance law. Thus, requests for
assistance are handled through traditional letters roga-
tory. The Danish authoritieswill provide legal assistance
when the request can be carried out in corresponding
Danish proceedings.

Complicity, Attempt, Conspiracy

Danish law provides for prosecution of every per-
son who “contributed” to the commission of an offense
and for the same penalties, except in special circum-
stances, as those applicable to the substantive offense.
(See Criminal Code 23.) Danish law also provides for
prosecutions of attempts, with lower penalties than for
the completed offense. (See Criminal Code 21.) How-
ever, the offense of bribery is complete when a bribe is
promised or offered, regardless of whether the bribe is
accepted or received by the public official. Danish law
does not provide for prosecution of conspiracies.

]
Finland

Finland signed the Convention on December 17,
1997, and enacted implementing legislation on October
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9, 1998. Finland deposited its instrument of ratification
with the OECD on December 10, 1998. The implement-
ing legislation entered into force on January 1, 1999.

Sources for this analysisinclude the new provisions
to the Finnish Penal Code, Chapter 16, entitled “ Offenses
Against Public Authorities,” aswell asinformation from
the U.S. embassy in Helsinki.

One concern with the Finnish legislation isthat Fin-
land requires dual criminality in order to exercise juris-
diction over Finnish citizens abroad.

Basic Statement of the Offense
The basic statement of the offense of bribing foreign
public officialsis set forth in Chapter 16 of the Finnish
Penal Code, Section 13 on bribery:
(1) A personwhotoapublicofficial, to an employee
of a public corporation, to a soldier, to a person in
the service of the European Communities, to an offi-
cia of another Member State of the European Union,
or to aforeign public official, in exchange for his/
her actionsin service, promises, offersor givesagift
or other benefit, intended to the said person or to
another, that affects or isintended to affect or iscon-
ductiveto affecting the actionsin service of the said
person, shall be sentenced for bribery to afine or to
imprisonment for at most two years.
(2) A personwho inexchangefor the actionsin ser-
vice of apublic official or another person mentioned
in paragraph (1) promises, offers, or gives a gift or
other benefit mentioned in the said paragraph to an-
other person, shall also be sentenced for bribery.
Generally, Section 13 provides that personswho in-
tentionally promise, offer, or give gifts or other benefits
either directly or indirectly to aforeign public official to
affect the behavior of such an officia may be impris-
oned for a maximum period of two years or fined. The
provision is not limited to bribes in the context of inter-
national business. Although intermediaries are not spe-
cifically mentioned, the provision says that bribes “in-
tended” for public officials are covered. Payments in-
volving third parties are covered under Section 13(2).

Jurisdictional Principles

Finland practices both territorial and nationality ju-
risdiction. Chapter 1, Section 1 of the Finnish Penal Code
provides that Finnish law shall apply to offenses com-
mitted in Finland. Pursuant to Section 10 of the same
chapter, acts are deemed to have been committed in Fin-
land if the criminal act occurred in Finland or if the con-
sequences of the offense as defined by statute were real -
ized in Finland. Chapter 1, Section 6 of the Finnish Pe-

nal Code allows for the prosecution of a Finnish citizen
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who commits an offense outside of Finland. Chapter 1,
Section 11 of the Finnish Penal Coderequiresdual crimi-
nality for offenses committed abroad by aFinn. The pro-
visions on jurisdiction have been part of Finnish Penal
law since 1996, and no changes were needed to imple-
ment the Convention.

Coverage of Payor/Offeror

The Finnish legidlation covers bribery by any per-
son. It is our understanding that “any person” is to be
broadly construed, applying to both natural and legal
persons.

Coverage of Payee/Offeree

In Chapter 16, Section 20, of the Finnish Penal Code,
a“foreign public official” is defined as;

aperson who in a foreign State has been appointed
or elected to alegidative, administrative or judicial
office or duty, or who otherwise performs a public
duty for aforeign State, or who is an official or rep-
resentative/agent of an international organization
under public law.

Although the Finnish definition of foreign public
official contains no reference to employees of a“public
agency or public enterprise” asrequired by Article 1.4(a)
of the Convention, it is our understanding that Section
13 of the Finnish law, the provision containing the basic
statement of the offense, does prohibit bribesto employ-
ees of public corporations.

Penalties

Under Chapter 16, Section 13, the Finnish law pro-
vides for afine or atwo-year maximum prison sentence
for persons who have committed bribery of domestic
public officials. No amount for the fine is specified. In
addition, for “aggravated bribery,” Chapter 16, Section
14 providesthat the offender shall be sentenced to amini-
mum of four months and amaximum of four years' im-
prisonment. These provisions also apply to the bribery
of foreign public officias, so the penalties for domestic
and foreign bribery are the same. Statutes of limitations
for bribery by natural personsare covered under the Finn-
ish Penal Code Chapter 8, Section 1, which providesthat
charges must have been brought within five years after
the offense for the imposition of a sentence. For aggra-
vated bribery, the statute of limitations isten years.

Chapter 16, Section 28 of the Finnish Penal Code
providesthat the provisions on corporate criminal liabil-
ity apply to bribery and aggravated bribery. Under Penal
Code Chapter 9, Section 5, corporations can befined from
aminimum of 5,000 Finnish Markka (approx. U.S. $712)
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to amaximum of FM5 million (approx. U.S. $711,650).
Chapter 9, Section 2 of the Penal Code provides that a
Finnish corporation may be fined for the actions of its
management representatives or employees, when acting
within the scope of their employment on behalf of the
corporation or for its benefit, if they act as accomplices
in committing an offense or alowed the offense to hap-
pen. Section 2(2) statesthat even if aspecific person can-
not be identified as the offender, the corporation itself
can still be fined.

Penal Code Chapter 9, Sections 4 and 6 set forth il-
lustrative lists of factors that must be taken into account
when determining sentencing of a corporation to a cor-
porate fine and calculating the fines for corporations,
including the lack of corporate oversight; the position of
the offender in the corporation; the seriousness of the
offense; the consequences to the corporation due to the
commission of the offense; measures, if any, taken by
the corporation to prevent the offense from occurring;
whether the offender sentenced is part of management;
the size of the corporation; the amount of shares held by
the offender; and the extent to which the offender can be
held personally liable for the commitments of the corpo-
ration. For fines, thelist also takes into account not only
the size of the corporation, but also its solvency, earn-
ings, and other indicators of its financial circumstances.

Chapter 9 provides that if the offender is not sen-
tenced to a punishment due to the statute of limitations,
then the corporation on behalf of which he acted cannot
be sentenced either. The minimum statute of limitations
for corporate fines is five years. Chapter 9, Section 9
provides that the enforcement of any corporate fine will
lapse five years from the date the fine was imposed.

Chapter 40, Section 4 of the Finnish Penal Code cov-
ers forfeiture of bribes: the gift or benefit or the corre-
sponding value will be forfeited to the State from the
bribe recipient or beneficiary. Section 4 applies to pas-
sive bribery. We understand that, although the Finnish
penal code does not specifically address forfeiture for
active corruption, Chapter 2, Section 16 of the Penal Code
provides for forfeiture generally and can be applied to
offenses of active corruption. We understand that there
are no additional civil or administrative sanctions for
bribery under Finnish law.

Under Chapter 12, Section 94, paragraph 2 of the
Act on Credit Ingtitutions, financial institutions must pro-
vide prosecution and investigative authorities all infor-
mation necessary for crime detection. It is our under-
standing therefore that bank secrecy should not inhibit
mutual legal assistance in criminal matters under the
Convention.
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Books and Records Provisions

The Finnish law on accounting provisions is cov-
ered by the Accounting Act, which applies to natural
persons and companies. Chapter 1, Article 1 states that
anyone carrying out business or practicing a profession
must keep accounting records of such activities.

The Finnish law on offenses for accounting provi-
sionsiscovered under Chapter 30, Section 9 of the Finn-
ish Penal Code:

If aperson with alegal obligation to keep accounts,
his/her representative or the person entrusted with
the keeping of accounts intentionally (1) neglectsin
full or in part the recording of business transactions
or the balancing of the accounts, (2) enters false or
misleading data into the accounts, or (3) destroys,
conceals or damages account documentation and in
this way essentially impedes the obtaining of atrue
and sufficient picture of the financial result of the
business of the said person or of his’her financial
standing, he shall be sentenced for an accounting
offenseto afine or to imprisonment for at most three
years.

Money Laundering

Money laundering isacrime under Chapter 32, Sec-
tion 1(2) of the Finnish Penal Code. It covers all assets
or property resulting from offenses of the Finnish Penal
Code, including bribery of foreign public officials.

Extradition/Mutual Legal Assistance

Section 4 of the Finnish Extradition Act providesthat
extradition will not be granted unlessthe request is based
upon an act that is an extraditable offense, or the act, if it
had been committed in Finland, constitutes an offense
for which the penalty isgreater than oneyear. Actswithin
the scope of Article 1 of the Convention will fulfill the
dual criminality requirement, as the Finnish penalty for
bribery is a maximum of two years. The Finnish Extra-
dition Act provides that Finnish nationals shall not be
extradited. However, under the Extradition Act between
Finland and other Nordic countries, Finnish nationals may
be extradited to other Nordic countries in some cases.
Finland is also a party to the European Convention on
Extradition of 1957 and is expected to ratify the 1996
Convention relating to extradition between member states
of the European Union soon. After ratification of that
convention, Finland will be able, under certain condi-
tions, to extradite Finnish nationals to other European
Union states.

We understand that mutual legal assistance is pro-
vided for by the Finnish Act on International Legal As-
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sistancein Criminal Matters. Under that act, Finland can
provide assistance without the condition of dual crimi-
nality, except where coercive measures are requested,
unless such measures would be available under Finnish
law had the offense upon which the request is based oc-
curred in Finland. Finland has also ratified the 1959 Eu-
ropean Convention on Mutual Legal Assistancein Crimi-
nal Matters and its 1978 Protocol.

Complicity, Attempt, Conspiracy

Chapter 5 of the Finnish Penal Code contains provi-
sions on complicity, attempt, and authorization. Under
Chapter 5, Section 1, if two or more persons have com-
mitted a crime together, they will be punished as princi-
pals. If the offense is carried out or attempted, under
Chapter 5, Section 2 of the Penal Code, a person who
encouraged another in committing the offense will be
punished for incitement asaprincipal. Complicity iscov-
ered by Chapter 5, Section 3, which provides that a per-
son who acts to further the crime, whether it is carried
out or attempted, will be sentenced under the same pro-
visions as a principal. Finnish law does not specifically
criminalize an attempt to bribe a foreign public official,
as the basic prohibition already covers promising and
offering bribes to such officials. Conspiracy is not pun-
ishable under the Finnish Penal Code.

France

France sighed the Convention on December 17, 1997.
The French government compl eted itsinternal processes
for ratification of the Convention with the adoption of
law no. 99-424 dated May 27, 1999, authorizing ratifi-
cation of the Convention. The French implementing leg-
islation, Act 2000-595, became final on June 30, 2000.
France deposited its instrument of ratification with the
OECD on July 31, 2000. The OECD Convention entered
into force for France on September 29, 2000.

The legislation amends the French Penal Code to
criminalize the bribery of foreign public officia sby add-
ing anew chapter containing three sections to the Penal
Codeat theend of Titlel11 of Book 1V, entitled “ Interfer-
ence with the Public Administration of the European
Communities, the Member States of the European Union,
other Foreign States and Public International Organiza-
tions.” As indicated by the title, the legislation also in-
corporates France's obligations under various European
Union conventions on corruption.

Our main concern with an earlier version of the
French implementing bill had been that it contained a
“grandfather clause” that would have exempted from

Battling International Bribery, 2001



prosecution future bribery paymentsrel ating to contracts
entered into before the Convention’s entry into force for
France. Under pressure from the OECD and several
OECD members, including the United States, this provi-
sion was removed during parliamentary review of the
bill. However, wewill continue to monitor thisissuevery
closely asit isour understanding that there is a possibil-
ity that French judges could read the so called “ principle
of non-retroactivity” back into thelaw, particularly since
the new legidation still does not explicitly state that the
act of “giving” bribe paymentsis covered. The absence
of theword “giving” in the French legislation raises the
potential, denied by the French authorities, that the French
law applies only to the offer itself and that payments
extending indefinitely into the future based upon an of-
fer made before the effective date of the French legisla-
tion would not be punishable. Also, there are questions
as to whether and to what extent a legal person can be
prosecuted for the acts of employees or subordinates, and
the French statute of limitations of only threeyears seems
low.

In addition, we have several concerns about the ju-
risdictional and prosecutorial provisions in the French
legislation. Although the French legislation provides for
extraterritorial nationality jurisdiction, it appears to re-
quire that a complaint be filed with the French public
prosecutor’s office by an official of the payee/offeree’s
government in order for French prosecutorsto assert ju-
risdiction in such cases. Such arequirement could cause
amajor loophole in the French authorities” ability to en-
force their Convention obligations effectively over
French nationals outside of French territory.

Further, France implemented both the OECD Con-
vention and various EU anticorruption conventionsat the
same time. We are concerned that, in several instances,
France afforded more rigorous and comprehensive treat-
ment of bribery of officials of EU states than it did of
officials of non-EU states. For example, for offenses
under various EU conventions, France aso alows for
“non-nationality” jurisdiction over persons temporarily
in France for committing certain offenses outside of
France irrespective of otherwise applicable dual crimi-
nality requirements, but does not apply this basis of ju-
risdiction to similarly situated persons under the OECD
Convention. Moreover, the new legidation providesthat
investigationsfor bribery offensesfalling under the Con-
vention may only beinitiated by French prosecutors, even
when the offense is committed on French soil; whereas
prosecutionsfor bribery of domestic and European Union
officialsmay beinitiated by victims. Thisdisparate treat-
ment also could decrease the number of foreign bribery
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cases brought under the Convention, as prosecutorial
discretion could never be overridden, unlike in the case
of domestic and European Union officials context. Fi-
nally, the new legidlation also providesthat only the Paris
Public Prosecutor, the examining magistrate, and the
Correctional Tribunal will havejurisdiction to prosecute,
investigate, and try offenses relating to the bribery of
foreign public officias. Thisprovision apparently applies
only to cases brought under the OECD Convention and
not to cases involving corruption of EU officials. We are
uncertain why this special provision wasincluded in the
law and what effect that may have on enforcement. We
will continue to monitor these issues very closely in the
implementation stage.

Basic Statement of the Offense
The basic statement of the offense of active bribery
under the Convention is contained in Articles 435-3 and
435-4 of the French Penal Code. These provisions apply
to active corruption of officials of foreign States other
than Member States of the European Union and of offi-
cials of public international organizations other than in-
stitutions of the European Communities. They provide
that:
»  435-3 With regard to the implementation of the
Convention on Combating Bribery of Foreign Pub-
lic Officials in International Business Transactions
signed in Paris on December 17, 1997, the act of
unlawfully proposing, at any time, directly or indi-
rectly, offers, promises, donations, gifts or any ad-
vantages whatsoever in order to cause a person of
public authority, or a person carrying out public ser-
vice, or aperson vested with an elective mandatein
aforeign country or in an international public orga-
nization, to act or refrain from performing an act
within his’her duties, mission or mandate, or facili-
tated by his/her duties, mission, or mandate in order
to obtain or retain business or another improper ad-
vantage in international business, is punishable by
10 years imprisonment and a 1 million franc (FF)
fine (approx. U.S.$129,000).
» Itisalsopunishable by the samepenaltiestoyield
to a person cited above who unlawfully solicits, at
any time, directly or indirectly, offers, promises, do-
nations, gifts or any advantages whatsoever to act or
refrain from acting as described above.
The prosecution of the crimes listed in this article
may only be exercised at the request of the Public
Prosecutor.
»  Art. 435-4 With regard to the implementation of
the Convention on Combating Bribery of Foreign
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Public Officias in International Business Transac-
tions signed in Paris on December 17, 1997, the act
of unlawfully proposing, at any time, directly or in-
directly, offers, promises, donations, gifts or any ad-
vantages whatsoever in order to cause a magistrate,

a jury member, or any other person who has a judi-

cia function, an arbitrator or an expert appointed

either by acourt or by the parties, or a person whom
ajudicia authority has given the authority to con-
duct conciliation or mediation, in aforeign country
or in an international public organization, to act or
refrain from acting or refrain from performing an act
within his’/her duties, mission or mandate, or facili-
tated by his/her duties, mission, or mandate in order
to obtain or retain business or another improper ad-
vantage in international business, is punishable by

10 years imprisonment and a 1 million FF fine

(approx. U.S.$129,000).

» Itisalso punishable by the samependltiestoyield

to a person cited above who unlawfully solicits, at

any time, directly or indirectly, offers, promises, do-
nations, gifts or any advantages whatsoever to act or
refrain from acting as described above.

The prosecution of the crimes listed in this article
may only be exercised at the request of the Public Pros-
ecutor.

The basic statement of the offense contained in Ar-
ticles 435-3 and 435-4 isbased on the French Penal Code
Articles 433-1 and 434-9, which apply to bribery of do-
mestic officials. Articles 435-3 and 435-4 contain amore
detailed definition of foreign public official and include
officials of public international organizations. Articles
435-3 and 435-4 are also limited to bribes made in order
to obtain or retain business or an other improper advan-
tage. Also, although bribe payments for third parties are
not explicitly mentioned in the new Penal Code provi-
sions, French officials explained that the provision would
apply regardless of the ultimate beneficiary.

Neither the new provisions nor the domestic bribery
provisions upon which they were based explicitly pro-
videthat “giving” bribe payments are covered, although
French representatives have stated that such actsareim-
plicit in the language of the provisions. It is our under-
standing that prior French law required proof of a“cor-
ruption pact” between the briber and the official receiv-
ing the bribe. This requirement made bribery offenses
very difficult to prove, as bribery transactions are usu-
ally conducted in secret. With the addition of the lan-
guage“at any time” to the basic statement of the offense,
the French explain that there is no longer the need to
prove when the “corruption pact” took place when the
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only evidence one has is the bribe payment. French au-
thoritiesexplain that the new law eliminatesthisrequire-
ment by assuming that an offer was renewed at the time
of the payment. Although apparently thereis case law to
support this interpretation, we will not be certain that
bribe payments stemming from pre-Convention contracts
will be covered by the French legislation until the issue
is decided by the French courts.

According to the French, Articles 435-3 and 435-4
do not apply to European Union officias, whereas the
more specific provisions under new Penal CodeArticles
435-1 an 435-2 are applicable. The articles covering brib-
ery of both foreign public officialsand EU officials gen-
erally appear to use the same language and call for the
same penalties. However, the articles implementing the
EU conventions do not contain the provision limiting the
initiation of prosecutionsto public prosecutors. In other
words, under French law, domestic bribery cases and
bribery casesinvolving European Union officials, but not
officials of other countries, may beinitiated by victims,
overriding the prosecutor’s discretion; but this is not
possible under the legidation implementing the OECD
Convention, even if the offense is committed in France.

Jurisdictional Principles

Pursuant to Penal Code Article 113-2, France will
exercise territoria jurisdiction over offenses committed
at least in part in France or relating to offenses commit-
ted in France.

France will also assert nationality jurisdiction over
French nationalswho commit offenses outside of French
territory only when the offense is punishable under the
laws of the state where it occurred. Article 113-6. How-
ever, itisour understanding that such prosecutions against
French nationals must also be preceded by a complaint
from the State victim. This provision, particularly when
coupled with the limitation that prosecutions can beini-
tiated only by prosecutors, could seriously limit the ef-
fectiveness of French enforcement of Convention obli-
gations, because officials of the payee/offeree govern-
ment may be very reluctant to request French govern-
ment action.

Furthermore, under certain circumstances, French
courts can assert “ non-nationality jurisdiction,” provided
for in Penal Code Article 689-1. This exceptional basis
of jurisdiction only applies to enumerated offenses fall-
ing under various international conventionslisted in Ar-
ticles 869-2 to 689-7 of the Code of Criminal Procedure.
The French implementing legislation contains anew ar-
ticle, Article 689-8, which provides that this specia ba-
sis of jurisdiction can be used for offenses falling under
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various EU anticorruption instruments, but no such pro-
vision was added with respect to the OECD Convention.
Therefore, France has provided for a jurisdictional re-
gimethat waivesnationality and dual criminality require-
mentsfor some of its prosecutionsin EU corruption cases,
but not those falling under the OECD Convention, in
apparent disregard for Article 5.

Also, new Penal Code Article 706-1 of the French
implementing legislation provides that the Paris Public
Prosecutor, the examining magistrate, and the Correc-
tional Tribunal will have jurisdiction to prosecute, in-
vestigate, and try offenses relating to the bribery of for-
eign public officials. This centralizing provision appar-
ently applies only to cases brought under the OECD
Convention and not to domestic cases or thoseinvolving
corruption of EU officials. Thisraises concerns because
apparently, according to the OECD Working Group
Country Report on the French legislation:

the bribery of both European Union and French offi-
cials will fall within the responsibility of regional
jurisdictional economic and financial poles, which
were created to adapt the law to the complexity of
financial and economic crime, and to strengthen the
means of combating corruption. New working meth-
odswill beintroduced: modern logistical meanswill
be available and multidisciplinary teams will be
placed at the disposal of specialized courts.

French officials explained that jurisdiction over of-
fenses falling under the Convention will be prosecuted
out of Parisfor harmonization purposes.

Coverage of Payor/Offeror

The provisions to the French Penal Code appear to
cover bribes made by “any person” including both natu-
ral and legal persons. Criminal responsibility for legal
personsis dependant upon the offense having been com-
mitted by a natural person on behalf of the company.
Penal CodeArticle 121-2.

Coverage of Payee/Offeree

Article 435-3 and Article 435-4 cover bribes made
to “aperson of public authority, or a person carrying out
public service, or a person vested with an elective man-
date in a foreign country or in an international public
organization” and “a magistrate, a jury member, or any
other person who has ajudicial function, an arbitrator or
an expert appointed either by acourt or by the parties, or
aperson who ajudicial authority has given the authority
to conduct conciliation or mediation, in aforeign coun-
try or in an international public organization.” It isalso
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our understanding that the legislation will beinterpreted
in light of the Convention and its Commentaries.

Penalties

For natural persons, Articles 435-3 and 435-4 of the
French Pena Code provide a penalty of ten years im-
prisonment and a 1 million FF fine (approx.
$U.S.129,000). The same penalties apply to individuals
who “yield to solicitations” under the same Articles.
These are the same as the penalties for bribery of do-
mestic officials.

Article 435-5 provides for additional penalties for
natural persons, including: theloss of benefits[civic ben-
efits, civil benefits, and family benefits for five years or
more] pursuant to Penal Code Article 131-26; a ban on
holding public office for a period of five years, or on
holding aprofessional or commercial positioninthe same
field as the one held when the bribe occurred; publica-
tion and dissemination of the judgment pursuant to Ar-
ticle 131-35; and confiscation pursuant to Article 131-
21 of the bribe or bribe proceeds, with the exception of
objects subject to restitution. In addition, foreigners hav-
ing violated the basic statement of the offense may be
subject to deportation pursuant to Article 131-30 either
permanently or for a period of ten years or more. Article
435-5 is based upon Article 433-22 of the Penal Code
which setsforth penaltiesfor natural personsfor the brib-
ery of domestic officials.

Legal entities, except for State entities, can also be
found criminally liable under Penal Code Article 435-6
under the terms of Article 121-2 for violations of Ar-
ticles 435-2, 435-3 and 435-4. The penalties include: a
fine of five times the fine provided for natural persons,
i.e, 5 million FF (approx. U.S.$645,000), pursuant to
Article 131-38 and, for a maximum of five years: ban-
ning the entity from participating in the professional or
commercial activity, directly or indirectly, in which the
offense was committed; placing the entity under judicial
supervision; closure of the division/establishment used
to commit the offense; exclusion of the entity from gov-
ernment procurement; banning the entity from raising
public funds; prohibiting the entity from writing checks
other than those that allow funds to be withdrawn or cer-
tified checks, and disallowing the use of credit cards;
confiscation according to Article 131-21 of the bribe or
bribe proceeds, except for objects subject to restitution;
and publication and dissemination of the judgement
against the entity as stipulated in Article 131-35. Article
435-6 is based upon Article 433-25 of the Penal Code
which sets forth penalties for legal persons for the brib-
ery of domestic officials.
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The offense of bribery of foreign public officialswill
fall within the general statute of limitations under Ar-
ticle 8 of the French Penal Procedure Code, whichisthree
years. Apparently the statute of limitations will start to
run from the date the “ corruption pact”—asit isreferred
to under French law, i.e., a meeting of minds between
the briber and the recipient of the bribe—was agreed to,
or from the occurrence of the last act relating to “the
corruption pact.” (Arret Carignon. C. cass., 27/10/1997.)
Pursuant to Articles 7 and 8 of the French Pena Proce-
dure Code, the statute of limitations may be interrupted
during investigations or prosecutions. After interruption,
the limitation period begins anew. The statute of limita-
tions is suspended if there is an obstacle of law or fact.
Suspension stops the limitation period only temporarily.

Books and Records Provisions

According to the French government, Articles 8-17
of the French Commercial Code and Articles 1 to 27 of
the related Decree of November 29, 1983, as amended,
and the amended Ministerial Decree of April 27, 1982,
generally cover the types of accounting offenses listed
under the Convention. Also relevant are the Law of July
24, 1966 and the Decree of March 23, 1967.

Money Laundering

France punishes money laundering resulting from all
offenses regardless of where the underlying offense oc-
curred pursuant to Article 324-1 of the Penal Code.

Extradition/Mutual Legal Assistance

Dual criminality is necessary in order for France to
grant an extradition request. In the absence of a treaty,
the Law of March 10, 1927 requires that the requesting
country either imposes a fine for the offense under its
own law or provides for a minimum term of imprison-
ment of at least two yearsfor the offense. If France does
have an extradition treaty with the requesting country,
the requesting country’s law must provide for the mini-
mum prison term for the offense according to the terms
of the treaty. France will not extradite its nationals. The
European Convention on Extradition and the bilateral ex-
tradition treaties to which France is a party provide that
where arequest has been refused on nationality grounds,
the State refusing the request must submit the matter to
its national authorities upon request from the State seek-
ing extradition. In the absence of an extradition treaty,
where France has denied an extradition request upon
nationality grounds, Article 113-8 of the French Penal
Code provides that France will submit the issue to its
national authorities following an official condemnation
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by the State where the offense occurred.

France has signed treatieswith the United States and
the European Community regarding mutual legal assis-
tance; it has also entered into many bilateral mutual le-
gal assistance treaties. In the absence of atreaty, France
does not require a minimum prison sentence or fine in
order to grant mutual legal assistance, pursuant to the
Law of March 10, 1927.

Pursuant to Penal CodeArticle 132-22, bank secrecy
cannot be invoked to refuse mutual legal assistance.

Complicity, Attempt, Conspiracy

Penal Code Articles 121-6 and 121-7 cover the of-
fense of complicity. Article 121-7 provides that accom-
plices are those who knowingly aid or assist in thefacili-
tation or consummation of an offense, aswell as persons
who by giving, promising threatening, ordering, or abus-
ing authority or power cause an offense or give instruc-
tions so that it may be carried out. Penal Code Article
121-6 providesthat accompliceswill betreated the same
asthe principal author of the offense. The offense of brib-
ery of aforeign public official occurs whether or not the
offer to bribe the official is accepted. Therefore, attempt
is not specifically mentioned in the provisions on the
offense of bribery of foreign public officials, asit is not
contained in the French Penal Code provisions on brib-
ery of domestic officials. Conspiracy, as defined in the
United States, is apparently not punishable under French
law.

Germany

Germany signed the Convention on December 17,
1997, and deposited its instrument of ratification with
the OECD on November 10, 1998. The German legisla-
tion entered into force on the same date as the Conven-
tion, February 15, 1999.

Sources for this analysis include Germany’s imple-
menting legislation, “The Act on the Convention Dated
December 17, 1997, on Combating Bribery of Foreign
Public Officials in International Transactions,” dated
September 10, 1998 (ACIB), and reporting fromthe U.S.
embassy in Berlin.

Germany will impose sanctions upon legal persons
only where an identifiable natural person employed by
the legal person has committed an offense. Although an
actual prosecution does not seem to be a prerequisite,
this provision may create an impediment to effective
enforcement, depending on how Germany applies this
provision.
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Basic Statement of the Offense

Germany’s basic statement of the offense isin two
parts. With respect to officials, soldiers, and judges, the
ACIB prohibits:

bribery concerning a future judicial or official act

which is committed in order to obtain or retain for

the offender or a third party business or an unfair
advantage in international business transactions.

[ACIB 2(1).]

Germany implemented the Convention by making
judges, officials, and soldiers of foreign governmentsand
international organizations “equal” to domestic judges,
officials, and soldiers for purposes of Sections 334 (ac-
tive bribery), 335 (severe cases of bribery), 336 (omis-
sion of public service), and 338 (fineand forfeiture). The
basic offense, therefore, isdefined in Criminal Code Sec-
tion 34 asfollows:

Whoever offers, promises, or grants an advantage to

any official, any person specifically engaged for pub-

lic service, or any soldier of the Federal Armed

Forces, on behalf of such person or for athird party,

in return for the performance of apast or future pub-

lic service and the past or future breach of his offi-
cia duties, shall be punished.

Unlike the domestic bribery provisions, the imple-
menting legislation applies to “future judicial or official
acts.” As Section 334 applies to “offers,” the timing of
the payment itself, whether before or after the corrupt
act, is not determinative. In addition, the implementing
legislation refersto “official acts’; the domestic bribery
laws use the term “performance of past or future public
service and the past or future breach of his official du-
ties.”

The second prong of the implementing legislation
appliesto bribery of foreign parliamentarians. Theimple-
menting legislation providesin ACIB *2(2) that:

Anyone who offers, promises, or grants to a mem-
ber of a legidative body of a foreign state or to a
member of a parliamentary assembly of an interna-
tional organization an advantage for that member or
for athird party in order to obtain or retain for him/
herself or athird party business or an unfair advan-
tage in international business transactions in return
for the member’s committing an act or omission in
future in connection with his’/her mandate or func-
tions, shall be punished.

Jurisdictional Principles

Germany appliesthe principlesof both territorial and
nationality jurisdiction. Germany will assert jurisdiction
when an offender or participant has acted or ought to
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have acted within its territory or when the “success of
the offense” occurs within its territory. (See Criminal
Code ‘'3, 9.) In addition, Germany will assert jurisdic-
tion over the acts of its national s abroad.

Coverage of Payor/Offeror

The implementing legislation covers payments of-
fered or madeto (1) judges of aforeign state or an inter-
national court; (2) public officials of a foreign state or
“persons entrusted to exercise a public function with or
for an authority of aforeign state, for a public enterprise
with headquarters abroad, or other public functionsfor a
public state; (3) apublic official or other member of the
staff of aninternational organization or aperson entrusted
with carrying out its functions; (4) asoldier of aforeign
state or one who is entrusted to exercise functions of an
international organization; and (5) a member of alegis-
lative body or parliamentary assembly of aforeign state
or international organization. (See ACIB ‘2(1)(1).) In
addition, German law covers payments made to a third
party.

Coverage of Payee/Offeree

The implementing legislation covers payments of-
fered or madeto (1) judges of aforeign state or an inter-
national court; (2) public officials of a foreign state or
“persons entrusted to exercise a public function with or
for an authority of aforeign state, for a public enterprise
with headquarters abroad, or other public functionsfor a
public state; (3) apublic official or other member of the
staff of aninternational organization or aperson entrusted
with carrying out its functions; (4) asoldier of aforeign
state or one who is entrusted to exercise functions of an
international organization; and (5) a member of alegis-
lative body or parliamentary assembly of aforeign state
or international organization. (See ACIB ‘2(1)(1).) In
addition, German law covers payments made to a third
party.

Penalties

Asnoted, Germany implemented the Convention by
adding bribery of foreign officialsto its existing domes-
tic bribery statutes. The penalties, therefore, arethe same.

Under Sections 334 and 335, bribery of a public of-
ficial is punishable under a three-tier system: “less se-
vere offenses’ earn aprison term of up to two years, or a
fine; “general” offenses earn a prison term of three
months to five years; “particularly severe cases’ earn a
prison term of oneto ten years.

There is no statutory definition of “less severe of-
fenses.” A “particularly severe case” is one that” con-
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cerns an advantage of large proportions,” where the per-
petrator “ continuously accepts advantages which he re-
guested in return for the future performance of apublic
service,” and where the perpetrator “ conducts the activ-
ity as a business or as a member of a gang, which he
joined in order to continuously commit such acts.”

As noted, corporations are not subject to criminal
liability. However, they may be prosecuted administra-
tively and subjected to fines under the Administrative
Offenses Act. The statutory fines on corporations are up
to DM1 million (approx. U.S.$433,000) for intentional
acts by aleading person and up to DM 500,000 (approx.
U.S. $216,000) for negligent acts. (See Administrative
OffensesAct, ’ 30.) However, itisour understanding that
corporations can be subject to fines up to the amount of
the commercia advantage. (See Administrative Offenses
Act,’17(4).) We have not received any information on
how often this provision has been invoked against Ger-
man corporations.

It is our understanding that both the bribe and the
proceeds of bribery are forfeitable under the Criminal
Code, Section 73. However, in the case of corporations,
a corporation cannot both be fined and subjected to an
order of forfeiture.

Books and Records Provisions

We understand that Germany’s laws prohibit the es-
tablishment of off-the-books accounts, the making of off-
the-books or inadequately identified transactions, the
recording of nonexistent expenditures, the entry of li-
abilitieswith incorrect identification of their object, and
the use of false documents to justify book entries. These
prohibitions are principles to which a corporation must
adhereto meet thelegal requirement that it conform with
legal norms.

Money Laundering

Bribery isapredicate offense for Germany’s money-
laundering provision. (See Criminal Code‘261.) Aswith
domestic bribery, however, bribery committed within
German territory is always a predicate offense, whereas
bribery committed abroad is only a predicate offense if
it is also punishable at the place of the offense.

Extradition/Mutual Legal Assistance

Pursuant to bilateral agreements and various Euro-
pean conventions, Germany will render mutual legal as-
sistance in investigations of foreign bribery. Germany
also has alaw permitting non-treaty-based mutual legal
assistance.

Pursuant to the Convention, bribery of aforeign pub-
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lic official is an extraditable offense. The United States
has an extradition treaty in force with Germany. How-
ever, the German Basic Law prohibits the extradition of
its nationals.

Complicity, Attempt, Conspiracy

Attempt and complicity are both covered by Ger-
man law. (See Criminal Code ‘’25(2), 26, 27, and 334
and ACIB ‘1(2).)

Greece

Greece signed the Convention on December 17,
1997, and ratified it on November 5, 1998. It deposited
its instrument of ratification with the OECD on Febru-
ary 5, 1999. Greece's implementing legislation was
adopted on November 5, 1998, and became effective on
December 1, 1998.

Sources for this analysis include Greek Law 2656/
1998 implementing the Convention, as well as other in-
formation obtained by the U.S. embassy in Athens.

Under Article 28 of the Greek Constitution, gener-
ally approved rulesof international law and international
conventionsthat have been ratified under Greek law form
an integral part of domestic Greek law and supersede
any existing conflicting law, to the extent that they do
not conflict with the Constitution. Accordingly, the Con-
vention became an integral part of Greek law when
Greece enacted Law 2656/1998 ratifying the Conven-
tion and including specific provisionsto criminalize brib-
ery of foreign public officials.

Basic Statement of the Offense
The basic statement of the offenseis set forthin Ar-
ticle 2(1) of Law 2656/1998:
Any person who, in the conduct of international busi-
nessand in order to obtain or retain business or other
improper advantage, promises or gives, whether di-
rectly or through intermediaries, any undue gift or
other advantage, to aforeign public official, for that
official or for athird party, in order that the official
act or refrain from acting in relation to the perfor-
mance of official duties, is punished with imprison-
ment of at least one year.

Jurisdictional Principles

Although the statute itself does not contain any in-
formation about jurisdictional principles, Greek law pro-
videsfor both territorial and nationality jurisdiction. Ar-
ticle 5 of the Greek Criminal Code providesthat Greece
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follow the principle of territoriality: Greek criminal laws
apply to all acts committed in Greek territory, either by
Greeks or other nationals. Article 16 generally defines
the place where acts are committed as the place where
the act or omission was carried out in whole or in part. It
is our understanding that if only part of the act in fur-
therance of the bribery took place in Greece, the crime
would still fall within Greek jurisdiction. Article 6 of the
Criminal Code provides that Greek criminal laws apply
to criminal acts committed abroad by a Greek national if
the act is punishable under the laws of the country in
which it occurs.

Coverage of Payor/Offeror

Article 2 covers bribery by “any person,” but does
not describe what persons or entities are covered by this
term. It is our understanding that “any person” means
any individual.

Under Article 71 of the Greek Civil Code, legal enti-
tiesare generally responsiblefor the acts or omissions of
their representatives, meaning those in management po-
sitions, in carrying out thelegal entities' functions. Greek
law does hot providefor criminal responsibility for legal
entities. Therefore, corporations are subject only to ad-
ministrative penalties (See below). It is unclear to what
extent a corporation could be held responsible for bribes
involving lower-level employees. It appears that under
Criminal Code Article 922, the company may also be
held responsible in some circumstances for acts and
omissions of itsemployees and auxiliary personnel whose
positions have been prescribed by the company’s bylaws
and when acting in the scope of their positions.

Coverage of Payee/Offeree

The statute itself does not define “foreign public of -
ficial.” However, it is our understanding that the statute
incorporatesthe definitionsfound in the Convention and
Official Commentaries, and specifically that Convention
Article 4(a) containing the definition of “foreign public
official” and Commentary footnotes 14-18 apply. It is
our understanding that the definition of aforeign public
official will be interpreted in light of the definitions of
domestic public officials under the Greek Criminal Code,
Articles 13 and 263(a), which is even broader than the
Convention definition.

Penalties

Although Law 2656 statesthat any person who bribes
aforeign public official “is punished with imprisonment
of at least oneyear,” it isour understanding that the law
isto beread in conjunction with Criminal CodeArticles
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235 and 236 on bribery of domestic officials, which pro-
vide that the penalty for bribery may range between one
and five years. There do not appear to be any fines for
individuals for the bribery of domestic or foreign public
officials.

As stated above, the Greek judicial system does not
recognize criminal responsibility for legal entities. Ar-
ticle 5 provides three kinds of administrative penalties
for a company whose managerial employees violate the
law: fines of up to three times the value of any benefit
that it has received, temporary or permanent prohibition
from doing business, or provisional or permanent exclu-
sion from state grants or incentives. Article 2(2) provides
for the confiscation of the bribe or the value of the bribe.
Article 76 of the Greek Code of Criminal Procedure pro-
videsfor confiscation of the proceeds of acrime. Also, if
an act violates the anticorruption laws as well asArticle
2(1) of Law 2331/1995 concerning money laundering,
then paragraphs 6-10 of that article on the confiscation
of goods will also apply. Goods may also be seized dur-
ing the criminal investigation/inquiry under the Code of
Criminal ProcedureArticles 258, 259, 260, 261, 266, 288,
and 495.

Under Articles 111, paragraphs 3 and 112 of the
Criminal Code, the statute of limitations in general for
acts of bribery, as for all crimes, is five years after the
commission of the act.

Books and Records Provisions

Booksand records are covered by Greece' sAccount-
ing Code. Violations of the code are punished under Law
2523/1997, which provides for both criminal and civil
sanctions. If the violations in question are committed in
furtherance of abribeto aforeign public official, Article
3 of Law 2656/1998 also applies. Article 3 specifically
prohibits off-the-books business accounts, false book-
keeping entries, or false documents and provides for a
three-year prison term for such offenses, unless alonger
termwould apply pursuant to another provision of Greek
law. Article 4 of Law 2656/1998 gives the authority to
investigate violations of Article 3 to the Greek Financial
and Economic Crimes Office.

Money Laundering

Bribery of foreign public officials is a predicate of-
fense for the application of the Greek money-laundering
Law 2331/1995, as is the case with domestic bribery,
without regard to where the bribe occurred.
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Extradition/Mutual Legal Assistance

Greece has an extradition treaty with the United
States that has been in effect since 1932. The treaty in-
cludes bribery as an extraditable offense. Generally, un-
der Article 437 of the Code of Criminal Procedure, ex-
tradition is permitted if the maximum prison sentence
for the act upon which the extradition request is based
exceeds two years under both Greek law and the law of
the country requesting extradition. Bribery of foreign
public officials is an extraditable offense because, as
noted above, the maximum prison sentenceisfiveyears.
The Convention will serve asthe legal basis for extradi-
tion for the offense of bribery of foreign public officials.
Under Article 428 of the Code of Crimina Procedure,
Greece cannot extradite its own citizens.

The Greek government will offer mutual legal assis-
tance in accordance with the European Convention on
Mutual Legal Assistance concerning criminal acts, and
in accordance with its bilateral mutual assistance trea-
ties. Article 7 of Law 2656/1998 gives the authority for
purposes of Convention Article 4 on jurisdiction to the
Greek Ministry of Justice.

Complicity, Attempt, Conspiracy

Itisour understanding that the Greek Criminal Code
Articles 45-49 on complicity and aiding and abetting
apply to bribery of foreign public officials.

|
Hungary

Hungary signed the OECD Convention on Decem-
ber 17, 1997, and deposited itsinstrument of ratification
with the OECD on December 4, 1998. Hungary’simple-
menting legislation entered into force on March 1, 1999.

Our primary source for this analysis is the imple-
menting legislation contained in Title VIII of the Hun-
garian Criminal Code (Crimes Against the Purity of In-
ternational Public Life), dated December 22, 1998.

Two major concernsarisefrom Hungary’simplemen-
tation of the Convention. First, Hungary currently pro-
videsfor neither criminal nor civil liability for legal per-
sons. Second, Hungarian law includes adefensefor bribes
that are solicited by the official and are paid only to avoid
an “unlawful disadvantage.” In our view, these matters
must be addressed for Hungary to fully implement the
Convention. In addition, we are concerned that Hungary’s
three-year statute of limitationsistoo short and may not
fulfill the Convention requirement of an adequate period
of time for investigation and prosecution.
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Basic Statement of the Offense
The basic prohibition for bribery of public officials

is Section 258/B of the Hungarian Criminal Code (HCC):
(1) The person who gives or promises a favor to a
foreign official person or with regard to him to an-
other person, which may influence the functioning
of the official person to the detriment of the public
interest, commits a misdemeanor and shall be pun-
ishable with imprisonment of up to two years.
(2) The briber shall be punishable for afelony with
imprisonment of up to three years, if he gives or
promisesthe favor so that the foreign official person
violates his official duty, exceeds his competence,
or otherwise abuses his official position.
(3) The perpetrator of the crime defined in subsec-
tion (1) shall not be punishable, if he gave or prom-
ised the favor upon the initiative of the officia per-
son because he could fear unlawful disadvantagein
case of hisreluctance.

Jurisdictional Principles

Hungary applies the principles of territorial and na-
tionality jurisdiction. (SeeHCC *3.) In addition, our trans-
lation of Hungary’s law states that Hungary will apply
its law to non-Hungarian citizens abroad, if the acts are
violative of Hungarian law and the law of the place of
perpetration. (SeeHCC *4.) The statute of limitationsfor
bribery of aforeign public official isthree years.

Coverage of Payor/Offeror

The Hungarian statute applies to “person[s].” Hun-
garian law does not provide for criminal responsibility
of legal persons. We are not aware of any administrative
or civil sanctions that may be imposed on legal persons
for bribery.

Coverage of Payee/Offeree
A foreign official person is defined in the statute to
include the following (see HCC ‘ 258/F(1)):
e A person holding alegidlative, administrative or
judicial officein aforeign state.
» Aperson at anorgan or body entrusted with pub-
lic power or public administration duties or who ful-
fills tasks of public power or state administration.
» A person serving at an international organiza-
tion constituted by international treaty, whose activ-
ity forms part of the proper functioning of the organ.
» A person elected to the assembly or other elected
body of an international organization that is consti-
tuted by international treaty.
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* A member of an international court with juris-
diction over the Republic of Hungary or a person
serving theinternational court, whose activity forms
part of the proper functioning of the court.

Penalties

The penaltiesfor bribery of aforeign public official
are up to two years for purchasing influence and up to
three years where the bribe was intended to induce the
official to violate his official duty, exceed his compe-
tence, or otherwise abuse hisofficial position. These pen-
alties are identical to those for domestic bribery. (Com-
pare HCC ‘' 253, 258/B.) In addition, Hungary autho-
rizes the confiscation of property “which was obtained
by the perpetrator during or in connection with the com-
mission of the crime.” (HCC '62, 63.) In addition, the
law provides for the confiscation of instrumentalities of
crime. (See HCC ' 77, 77/A.)

Although Hungary does not provide for criminal re-
sponsibility of alegal person, it does provide that an of-
ficer of abusiness association may be barred from being
an “executive officer of a business association until re-
lieved of the detrimental legal consequences related to
his criminal record.” (Act CXLIV of 1997 on Business
Associations, *23.) In addition, such a person may be
barred from being an executive officer in a particular
profession for up to three years. (Seeid.)

Books and Records Provisions

Act XV1I1 of 1991 on Accounting definesthe report-
ing and bookkeeping obligation of economic organiza-
tions. In addition, tax provisions include detailed regu-
lations concerning the verification, accounting, and reg-
istration of incomes and costs arising in connection with
the activity of the enterprise.

Money Laundering

Foreign and domestic bribery are predicate offenses
for Hungary's money-laundering offense. (See HCC
*303.)

Extradition/Mutual Legal Assistance

Hungary will extradite non-nationals provided there
isdual criminality. (See HCC '11.) Hungary will extra-
dite Hungarian nationals only if the person holds dual
nationality and isaresident of aforeign state. (See HCC
'13)

Hungary has both an extradition treaty and a mutual
legal assistance treaty with the United States, both of
which entered into force in 1997. Hungary will provide
mutual legal assistance provided that doing so will not
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“prejudice the sovereignty, security, or public order of
the Republic of Hungary” (Act XXXVII1 of 1996 on In-
ternational Legal Assistancein Criminal Matters, ‘ 2).

Complicity, Attempt, Conspiracy
Hungarian law covers attempt and abetting. (See
HCC *’16-21.)

Iceland

Iceland has implemented the Convention by enact-
ing Act No. 147/1998, amending its General Penal Code,
and Act No. 144/1998, on the Criminal Liability of Le-
gal Persons on Account of Bribery of Public Officials.
Both lawswere passed on December 22, 1998, and went
into effect on December 30, 1998. Act No. 147/1998
amended Section 109 of the General Penal Codeto fully
equate bribery of aforeign public official or an officia
of a public international organization with bribery of a
domestic public official.

Basic Statement of the Offense
Section 109 of the General Penal Code provides:
(1) Whoever gives, promisesor offersapublic offi-
cia agift or other advantage in order to induce him
to take an action or to refrain from an action related
to hisofficial duty, shall beimprisoned for up to three
years, or, in case of mitigating circumstances, fined.
(2) Thesame penalty shall be ordered if suchamea-
sure is resorted to with respect to a foreign public
official or an official of a public international orga-
nization in order to obtain or retain business or other
improper advantage in the conduct of international
business.
Section 18 of the General Penal Coderequiresintent

for all criminal actions; therefore bribery of a foreign

public official must be intentionally committed.

Jurisdictional Principles

Iceland’slaw providesfor both territorial and nation-
ality jurisdiction. Chapter 2 of the General Penal Code
allowsfor prosecution of any offense committed, in part
or inwhole, in Iceland. The General Penal Coderequires
only that a significant number of the elements be traced
to Iceland. Under Section 7 of the General Penal Code,
an offense is deemed to have been committed where its
consequences are actual or deliberate.

Section 5 of the General Penal Code allows Iceland
to prosecuteits nationalsfor crimes committed abroad if
the acts were also punishable under the law of the nation
where committed. However, under Section 8 of the Gen-
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eral Penal Code, the penalties for such offenses are lim-
ited to those of the country where the crime is commit-
ted. We understand that the statute of limitationsfor brib-
ery of foreign public officialsis five years with respect
to both natural persons and legal persons.

Coverage of Payor/Offeror

Iceland’s General Penal Code applies to whoever
offers or pays a bribe, without reference to nationality.
Legal entities are al'so covered under Act No. 144/1998
on the Criminal Liability of Legal Persons on Account
of Bribery of Public Officials.

Coverage of Payee/Offeree

“Foreign public officia” is not specifically defined
in the General Penal Code. However, the explanatory
notes to the act amending Section 109 of the General
Penal Code expressly state that the term “foreign public
official” ismeant to have as broad a scope asin the Con-
vention. Furthermore, the explanatory notes state that the
law will be interpreted in conformity with the Conven-
tion.

Penalties

Under Section 109 of the General Pena Code, the
maximum prison sentence for bribery of a domestic or
foreign public official is three years. Fines may be as-
sessed in certain circumstances.

Act No. 144/1998, on Crimina Responsibility of
Legal PersonsonAccount of Bribery of Public Officials,
providesthat alegal person may befined if itsemployee
gives, promises, or offers a domestic or foreign public
official agift or advantage to induce acts or omissions as
part of the recipient’s official duties. Icelandic law pro-
videsfor criminal responsibility of legal persons. In May
2000 the maximum limit on fines for legal persons was
removed.

The Code of Criminal Procedure allows for the sei-
zure of “objects’ if obtained by criminal means under
Section 78. “Objects’ include documents, money, and
proceeds. Iceland’s implementing legislation does not
provide for civil or administrative penalties for bribery
of aforeign public official.

Books and Records Provisions

Section 1 of the Business Records Act requires all
businesses, regardl ess of form, to maintain clear records.
Section 6 of the Business RecordsAct requires businesses
to maintain recordsin such amanner asto makeall trans-
actionstraceable. Section 36 of the Business RecordsAct
makes a violation of any part of the act a criminal of-
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fense. Violators may be fined and, in serious cases, im-
prisoned for a period not to exceed Six years.

Money Laundering

Bribery of aforeign public official or adomestic of-
ficial isapredicate offensefor the application of Iceland’s
money-laundering law found in Section 264 of the Gen-
eral Penal Code. Where the bribe occurred is not arel-
evant consideration.

Extradition/Mutual Legal Assistance

Act 13/1984 on Extradition of Criminal Offenders
and Other Assistance in Criminal Matters (Extradition
Act) allows the extradition of any suspect so long asthe
alleged act is punishable under Icelandic law by aprison
term of at least one year. However, the extradition of
nationals of Iceland is forbidden under Section 2 of the
Extradition Act.

The Extradition Act also governs mutual legal assis-
tance. Under the Extradition Act, Iceland will render le-
gal assistance regardless of the applicable penalty. The
Code of Criminal Procedure sets forth the procedures
for rendering legal assistance to foreign states.

Complicity, Attempt, Conspiracy

Section 20 of the General Penal Code provides that
any attempt to commit acrimeis punishable. Under Sec-
tion 22 of the General Penal Code, all accomplicesto an
offense under the General Penal Code are criminally li-
able. Section 70 of the General Penal Code providesthat
when two people commit a crime, both may be pros-
ecuted for the commission of the crime. In addition, un-
der Section 70, acting together to commit acrimeisre-
garded as an aggravating factor. We understand that con-
spiracy per se could constitute a criminal offense only
under certain circumstances.

I
ltaly

Italy signed the Convention on December 17, 1997.
It adopted implementing legidation (Act No. 300) on
September 29, 2000, which entered into force on Octo-
ber 26, 2000. Italy deposited its instrument of ratifica-
tion of the Convention with the OECD on December 15,
2000, and the Convention entered into force for Italy on
February 13, 2001. Although Italian law does not pro-
videfor criminal responsibility for legal persons, on May
2, 2001, the Council of Ministers approved thetext of an
implementing decree which will introduce administra-
tive sanctions against legal persons for bribery pursuant
to guidelines and principles set forth in Article 11 of the
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Italian implementing legislation and consistent with
Italy’s obligations under Articles 2 and 3 of the Conven-
tion. The decree will enter into force upon signature by
the President and publication in the official gazette.

Generaly, the Italian implementing legislation ap-
pearsto fulfill the requirements of the Convention. One
minor concern is that, in certain circumstances, Italian
law providesfor adefensefor “ concussione” (coercion),
whereby the briber may not be penalized for being obliged
or induced to make anillegal payment. We al so note that
Italian law does not provide financia penaltiesfor natu-
ral persons convicted of bribery offenses. The added
possibility of imposing financia penalties, although not
required by the Convention, would make Italy’s sanc-
tionsmore“ effective, proportionate and dissuasive” than
would imprisonment alone. We will monitor both the use
of the defense of concussione as well as the effective-
ness of the penalties provided for in the Italian legisla-
tion during Phase 11 of the monitoring process.

Basic Statement of the Offense

In order to implement the Convention, Italy added a
new Article 322 bisto its Criminal Code to establish the
offenses of passive bribery of officials of the European
Communities and, in Paragraph 2, subsection 2, the ac-
tive bribery of foreign public officials. Article 322 bis
Paragraph 2, subsection 2, provides that the provisions
of Articles 321 and322 on domestic bribery will apply
where money or other advantages are given, offered, or
promised to foreign public officials. The term “foreign
officials’ is defined as:

persons carrying out functions or activities equiva-
lent to those performed by public officials and per-
sons in charge of a public service within other for-
eign States or public international organizations,
when the offense was committed in order to procure
an undue benefit for himself or othersininternational
business transactions.

Theltaianimplementing legidation refersto Articles
321 and 322 on the bribery of domestic officials, which
in turn reference the Italian provisions on passive brib-
ery, including Articles 318, 319, 319 bis, 319 ter, and
Article 320, by domestic officials in order to determine
applicable penalties. Generally, therelevant articles con-
cern two aspects of bribery: bribery acts where a bribe
payment was made in order for aforeign public official
to perform acts relating to one's office, and, secondly,
bribery for the public official to omit or delay such acts
relating to one’s duties, or for breaching one's duties.
Intent isrequired for both categories of offenses. Accord-
ing to Italian officials, bribery through intermediariesis
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covered, as are bribes made for third parties.

Italian law contains a possible defense to the basic
statement of the offense. Article 317 of the Crimina Code
coversthe offense of concussione by apublic official. In
such cases, only the public official would be liable for
punishment and not the person who was “obliged” or
“induced” to pay a bribe. This provision might weaken
the effective application of the Convention. Italy hasin-
dicated, however, that defendants in bribery cases have
only rarely invoked this provision, and even more rarely
has it been successful.

Jurisdictional Principles

Italy practices both territorial and nationality juris-
diction. Under Article 6 of the Crimina Code, “[w]hoever
commits an offense in the territory of the State shall be
punished according to Italian law. An offense shall be
deemed committed in the territory of the State when the
act or omission, which constitutesit, occurred thereinin
whole or in part, or when an event which is a conse-
guence of the act or omission took place therein.” The
Italian courts have generally held that territorial juris-
diction applies where the offense originates abroad and
iscompleted in Italian territory and where the offenseis
committed wholly abroad with the participation of an-
other person in Italian territory. Italian territory is held
to include Italian aircraft and ships.

With respect to nationality jurisdiction, Articles 6
through 10 of the Criminal Code establish jurisdiction
over offenses committed abroad in certain limited cases:

» jurisdiction over an Italian national or an alien

for an offense committed by a public officer in ser-

vice of the State by abusing the powers or violating
the duties of one's office, regardless of whether the
citizen or aien isfound within Italy, and

» jurisdiction in certain other limited cases over

Italian nationals (or aiens) within Italian territory

for offenses committed abroad.

We understand that Italian law does not require dual
criminality for establishing jurisdiction over an offense
which occurs entirely abroad.

Coverage of Payor/Offeror

Article 322 bis, establishing bribery of aforeign pub-
lic official as an offense, does not specify to whom it
applies. However, Article 322 bisis linked in the statu-
tory schemeto Article 321, the corresponding article re-
garding domestic active bribery, which applies to “any
person.” Under Italian law only natural persons can be
held criminally liable.

As noted above, the newly adopted legidlative de-
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creewill provide for administrative sanctionsfor alegal
person found guilty of a bribery offense. Article 11 of
the implementing legislation enabled the government to
issue adecree providing for the administrative responsi-
bility of legal persons and companies, associations, and
bodies without legal personality that do not carry out
statutory functions (partnerships). We understand that the
definition of “legal persons’ under Article 11 would in-
clude state-owned and state-controlled corporationswhen
they are acting in their commercial capacity, but exclude
them when they are exercising “ public powers.” Theltal-
ian authorities explained that this provision would be
interpreted narrowly to ensure that State and other pub-
lic enterprises, including those that cover regions and
municipalities, would not escape administrative liabil-

ity.

Coverage of Payee/Offeree

Asnoted above, paragraph 2, subsection 2 of Article
322 bis of the Criminal Code applies to the bribery of
“persons carrying out functions or activities equivalent
to those performed by public officials and persons in
charge of a public service within other foreign States or
public international organizations.” We understand that
theintent of Italian legislatorsisto criminalize the brib-
ery of foreign public official s executing functions corre-
sponding to those of a public official under Italian law.
Article 357 (defining “public officer”) and Article 358
(defining “person in charge of a public service”) of the
Criminal Code do not correspond exactly to the defini-
tion of “foreign public official” in Article 1 of the Con-
vention. The Italian authorities, however, represented that
Italian case law illustrates that all the categories of pub-
lic officialsreferred toinArticle 1 of the Convention are
indeed covered by Italian law.

Penalties

Penalties for a natural person convicted of giving,
promising, or offering abribe to aforeign public official
for the performance of an act related to the office of the
official or for an omission or delay of an act relating to
the office of the official or for performance of an act in
breach of official duties are covered in Articles 321 and
322 of the Criminal Code read in conjunction with Crimi-
nal CodeArticles 318-320. Ranges of imprisonment de-
pend on the severity of the offense and can vary from a
term of imprisonment between 6 months and 3 years at
thelower end to aterm between 6 and 20 yearsfor crimes
in which another person has been wrongly sentenced to
aterm of imprisonment of more than 5 years. In certain
circumstances, e.g., wheretheforeign public official does
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not accept the offer or promise of a bribe, the penalty
can be reduced up to a maximum of one-third. Although
the Convention does not require monetary penalties for
natural persons, we believe that adding such sanctions
could prove more dissuasive than imprisonment alone.

A natural person is also subject to a number of civil
sanctions including permanent or temporary disqualifi-
cation from holding public office, loss of capacity to enter
into contracts with the public administration, and an ob-
ligation to make restitution and pay damages.

As stated above, the Italian legal system does not
providefor criminal responsibility of legal persons. How-
ever, pursuant to Article 11 of its implementing legisla-
tion, the Italian government has issued a legislative de-
creetoregulate administrativeliability for legal persons.
Thefollowing principlesand guidelinesinArticle 11 are
to have been followed inthelegid ative decree. Paragraph
(2)(f) of Article 11 repeats the basic principle of the Con-
vention that noncriminal penalties of legal persons should
be “ effective, proportionate and dissuasive.” Monetary
sanctions under paragraph (1) (g) of Article 11 rangefrom
Italian Lire 50 million (approx. U.S.$22,000) to Italian
Lire 3 billion (approx. U.S.$1.3 million) depending on
the gravity (i.e., the amount of bribe proceeds) of the
offense and the financial condition of the firm. Where
thesetwo factorsare” especially dight,” therange of fines
is between Italian Lire 20 million (approx. U.S.$9,000)
and Italian Lire 200 million (approx. U.S.$90,000). In
addition, according to paragraph (1)(h) of Article 11, the
fines shall not exceed the social capital or total assets of
an enterprise. Paragraph (1)(n) of Article 11 states that
the fines shall be reduced by one-third to one-half where
the enterprise has adopted “conduct ensuring an effec-
tive compensation or restoration with regard to the of-
fense committed.”

In addition, Article 11 provides for one or more of
the following sanctions, in addition to fines, in “particu-
larly serious cases’:

1. The closing (temporary or permanent) of the

place of business.

2. Suspension or revocation of authorizations, li-

censes, or permits instrumental to the commission

of the offense.

3. Disgudification (temporary or permanent) from

carrying out the activity of the body and possible

appointment of another body to carry out the activ-
ity where necessary to prevent damage to third par-
ties.

4. Prohibition (temporary or permanent) from deal -

ing with the public administration.

5. Temporary exclusion from obtaining any allow-
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ances, funding, contributions or aid, and possible

revocation of those already granted.

6. Prohibition (temporary or permanent) from ad-

vertising goods and services.

7. Publication of the sentence.

Italian law providesfor both preventive (e.g., to avoid
aggravation or prolongation of an offense) and probatory
(when evidenceisto be acquired) seizure. Article 240 of
the Criminal Code covers confiscation generally, and the
Italian implementing | egislation added anew Article 322-
ter which covers confiscation in cases where the offense
involved a gift or a promise. For legal persons, Article
11(2)(i) of theimplementing legislation providesfor con-
fiscation of the bribe or the bribe proceeds, or their
equivalent value.

The genera statute of limitations is five years for
the criminal offense of bribing aforeign public officia
and with respect to the application of administrative sanc-
tionson alegal person or other covered body for the com-
mission of an offense. In certain instances of aggravated
bribery, the statute of limitations is 10 years. However,
the deadline for commencing preliminary investigations
is aso relevant to the discussion of statutes of limita-
tions. Where an investigation concerns an unknown per-
son, the deadline is six months unless the public pros-
ecutor reguests an extension. In the case of an investiga-
tion of a known person, the deadline is also six months
unless the public prosecutor requests an indictment for
trial or an extension. In the latter case, extensions are
usually limited to 1 year, although in the case of com-
plex investigations of “ serious offenses’ (including brib-
ery of aforeign public official), investigations may be
extended for two years.

Books and Records Provisions

Accounting and auditing requirements for Italian
firms are specified in Article 13 of Presidential Decree
600/73 and Articles 2364 and 2400 of the Civil Code.
Requirementsfor limited liability companieswith acapi-
tal of at least Italian Lire 200 million (approx.
U.S.$90,000) are contained in Article 2488. Company
executives who provide false financial information, or
who unlawfully distribute profits, can be punished with
imprisonment of one to five years and a fine of Italian
Lire2millionto 20 million (approx. U.S.$900 to $9,000).
Auditors who commit this offense are subject to punish-
ment of imprisonment of six monthsto threeyearsand a
fineof Italian Lire 200,000 to 2 million (approx. U.S.$90
to $900). Under Article 2409 of the Civil Code directors
and auditors may be dismissed for accounting and audit-
ing irregularities. Criminal and administrative penalties
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may also result under Legidative Decree No. 74 of March
10, 2000 for theissuance of falseinvoices and other false
documents in order to evade taxes.

Money Laundering

Article 648 bis of the Criminal Code calls for the
punishment of anyone who substitutes, transfers, or con-
ceals money, goods, or assets obtained by means of an
intentional criminal offense for the purpose of conceal-
ing the link between such assets and a predicate offense.
This provision would only apply to a person who has
laundered the money, who may not always be the person
who committed the predicate offense. Italian law pro-
vides for punishment of a person who invests the pro-
ceeds from these crimes in financial assets and for the
possibility of punishing a person for money laundering,
evenif the predicate offense has been committed abroad.

Extradition/Mutual Legal Assistance

Pursuant to Article 696 of the Code of Criminal Pro-
cedure, Italy will respond to requests for extradition un-
der international conventionsin force in Italy or under
bilateral treaties, including the bilateral extradition treaty
between the United Statesand Italy. Under Title1l of the
Code of Criminal Procedure, Italy may, in some cases,
grant extradition to acountry with which it doesnot have
atreaty. The Court of Appeal cannot consent to extradi-
tion in certain limited cases. For example, if the offense
for which extradition is sought is punishable by death
under the law of the requesting country, sufficient assur-
ance must be provided that the accused will not be sen-
tenced to death or, if already sentenced, will not be ex-
ecuted. Italian citizens can be extradited only pursuant
to atreaty obligation. The extradition treaty between the
United States and Italy does not permit refusal of extra-
dition based on the nationality of the individual sought.

Italy isaparty to the European Convention on Legal
Assistancein Criminal Matters and to anumber of bilat-
era legal assistance treaties, including a mutual legal
assistance treaty with the United States. Article 696 of
the Code of Criminal Procedure provides that lettersre-
guesting mutual legal assistance can be executed pursu-
ant to such agreements. Where no treaty exists, mutual
legal assistance can be granted pursuant to provisionsin
Title 111 of the Code of Criminal Procedure. The Court
of Appeal and the Minister of Justice must refuseto grant
assistance in certain limited instances, such aswherethe
requested acts are expressly prohibited by Italian law or
arein conflict with fundamental principles of the Italian
legal system. Italian authorities have confirmed that
mutual legal assistance will be granted for an offense
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coming within the scope of the OECD Convention. Italy
will not deny mutual legal assistancein criminal investi-
gations on the grounds of bank secrecy.

Complicity, Attempt, Conspiracy

Article 110 of the Criminal Code states that partici-
pants in the same offense shall each be subject to the
prescribed punishment. In case of aggravating circum-
stances, such asthe participation of five or more persons
in the offense, the punishment shall be increased pursu-
ant to Article 112. Asthe Criminal Code does not define
participation, it is not evident whether aiding and abet-
ting and authorization are covered. The Italian authori-
ties have indicated that under Articles 322 and 322 bis,
incitement to bribery is considered a completed crime
and that these provisionswould also apply to an attempt.
Conspiracy does not exist in Italian law.

Japan

Japan signed the Convention on December 17, 1997,
and deposited its instrument of ratification with the
OECD on October 13, 1998. Implementing legidlation
was adopted on September 18, 1998, and entered into
force on February 15, 1999, when the Convention itself
entered into force for Japan.

Japan’s legislation to implement the Convention is
found in amendmentsto the Unfair Competition Preven-
tion Law (Law No. 47 of May 19, 1993) (UCPL), rather
than the Penal Code, where domestic bribery laws are
found. The penalties are criminal, however. Provisions
of the Penal Code apply generally to all crimes unless
specified otherwise.

Sources for this analysis include the UCPL, provi-
sions of the Penal Code and other Japanese laws, infor-
mation obtained from the government of Japan through
diplomatic exchanges, and reporting from the U.S. em-
bassy in Tokyo.

There are concerns asto whether the maximum fines
for natural and legal persons are “effective, proportion-
ate and dissuasive,” as Article 3(1) of the Convention
requires. Thereisalso aconcern that Japan will not sub-
ject the proceeds of bribery to confiscation, nor will it
impose monetary sanctions of comparable effect (other
than the criminal fines that otherwise apply to bribery)
in lieu of such confiscation, as required under Conven-
tion Article 3(3). The “main office” exception to territo-
rial jurisdiction is problematic, asisthe fact that bribery
is not included among the crimes subject to the applica-
tion of nationality jurisdiction. Other concerns relate to

46

the definition of “foreign public official,” coverage of
payments made to athird party at the direction of afor-
eign public official, and the length of the statute of limi-
tations.

Basic Statement of the Offense

Article 10 bis (1) of the UCPL provides:
No person shall give, offer or promise any pecuni-
ary or other advantage to aforeign public official, in
order that the official act or refrain from acting in
relation to the performance of official duties, or in
order that the official, using his position, exert upon
another foreign public official so asto cause him to
act or refrain from acting in relation to the perfor-
mance of official duties, in order to obtain or retain
improper business advantage.

Article 10 bis (1) does not include the element of
intent. Intent is generally an element in al crimina of-
fenses pursuant to Article 38 of the Penal Code. Article 8
providesthat general provisionssuch asArticle 38 apply
to crimes under statutes other than the Penal Code. Ar-
ticle 10 bis (1) does not address bribes offered, prom-
ised, or given through intermediaries, nor bribes paid,
on behalf of apublic official, to athird party.

Jurisdictional Principles

Article 10 bis of the UCPL does not address basic
jurisdictional principles. However, Article 1 of the Penal
Code sets forth the principle of territoriality. We under-
stand that in order to establish jurisdiction, at least one
element of the offense must be committed in Japan. Pur-
suant to Article 8 of the Penal Code, the provisions of
Article 1 apply to the UCPL.

Under Article 10 bis (3) of the UCPL, Article 10 bis
(1) does not apply if the country of the foreign official
who is the bribe recipient is the same country in which
the “main office” of the briber islocated. Under this ex-
ception, therefore, a bribe transaction that occurred in
wholeor in part in Japan would not be covered under the
UCPL if the briber’s*“main office” were located in acer-
tain country and the bribe recipient were an officia of
the government of that same country.

Under Article 3 of the Penal Code, nationality juris-
diction isapplied only for specified crimes: arson, forg-
ery, rape, murder, bodily injury, kidnapping, larceny, rob-
bery, fraud, extortion, or embezzlement. Bribery, either
domestic or foreign, is not included.

The statute of limitations for active bribery of for-
eign officials, like bribery of domestic officials, isthree
years. Article 250 of the Code of Criminal Procedure
prescribes athree-year statute of limitationsfor offenses
with a potential sentence of less than five years. Article
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255 bis (1) provides that the statute of limitations does
not run during the period in which the offender is out-
side Japan.

Coverage of Payor/Offeror
Article 10 bis(1) prohibits conduct by any “person,”
without reference to nationality.

Coverage of Payee/Offeree

InArticle 10 bis (2), “foreign public official” is de-
fined to include:

» Persons engaged in public service for anational
or local government in aforeign country.
» Persons engaged in service for an entity consti-
tuted under foreign special lawsto carry out specific
tasks in the public interest.
» Personsengaged in business operationsin which
more than half of the stock or capital is held directly
by aforeign government, or in which the majority of
the executives are appointed by a foreign govern-
ment, and that have been granted special privileges
by aforeign government.

» Persons engaged in public service for an inter-

national organization.

» Persons exercising a public function that falls

under the competence of and is delegated by a for-

eign government or international organization.

This definition of “foreign public official” does not
addressindirect government control of an enterprise, nor
cases of de facto control where the government holds
less than 50 percent of the shares of an enterprise.

Under Articles 197 and 198 of the Penal Code, laws
against active and passive domestic bribery apply in cases
inwhich aperson isbribed in anticipation of becoming a
public official, if that person actually becomes a public
official. It is not clear whether this applies equally to
bribery of aforeign public official.

Penalties

Under Article 14 of the UCPL, legal persons can be
held criminally liable. Article 14 provides that the maxi-
mum fine for legal personsis 300 million yen (approx.
$2.5 million). There is no comparable penalty for do-
mestic bribery because the Penal Code, which covers
domestic bribery, does not provide for criminal liability
of legal persons.

Under Article 13, the penalties for natural persons
are imprisonment for up to three years or a maximum
fine of ¥3 million (approx. U.S. $25,000). The corre-
sponding penalties in Article 198 of the Penal Code for
domestic bribery areimprisonment for up to three years
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or a maximum fine of ¥2.5 million (approx. U.S.
$21,000). According to the Japanese legislation, a fine
or imprisonment can be applied in the alternative, but
not together.

Article 19 of the Penal Code provides for confisca-
tion of the bribe or its monetary equivalent. Under the
recently enacted Anti-Organized Crime Law, if there has
been a conviction under Article 10 bis (1) UCPL, the
judge has discretion to confiscate “any property given
through a criminal act.” Japanese law does not provide
for confiscation of the proceeds of bribery, or monetary
sanctions of comparable effect. Nor does Japanese law
contain other civil or administrative sanctions for brib-
ery of aforeign public official.

Books and Records Provisions

Companies and partnerships with capital equal to or
exceeding ¥500,000 (approx. U.S. $4,200) must, under
Article 32 bis(1) of the Commercial Code, keep accounts
and bal ance sheets that reflect the condition of the busi-
ness and profits/losses. Such accounts must be kept in
accordance with the requirements of the Financial Ac-
counting Standards for Business Enterprises. Under Ar-
ticle 498 bis (1) of the Commercial Code, directors and
others administering the affairs of acompany are subject
to non-criminal fines of up to ¥1 million (approx. U.S.
$8,400) for falsification of records.

Articles 281 and 282 of the Commercial Code con-
tain certain requirements for the maintenance of finan-
cial records by companies that issue shares of stock.
Under Article 266 bis (3), directors areliablefor falsify-
ing audit reports, prospectuses, etc. Share-issuing com-
panies with capital of ¥500 million (approx. $4.2 mil-
lion) or more, or total liabilities of ¥20 hillion (approx.
U.S. $168 million) or more, must be audited by external
auditors pursuant to Article 2 of the Law for Specia
Exceptions to the Commercial Code.

Companies that issue securities listed on astock ex-
change are covered by the Securities and Exchange Law
(SEL). Article 207 of the SEL provides that balance
sheets, profit and loss statements, and other documents
relating to financial accounting are to be prepared in ac-
cordance with the requirements prescribed by the Minis-
try of Finance. Under Article 207 (2), such records must
be audited by independent auditors. Under Article 30 of
the Certified Public Accountants Law, accountants who
falsely certify the correctness of financial documentsare
subject to administrative sanctions.

Article 197 (1) of the SEL providesfor criminal pen-
alties (imprisonment for up to five years and/or fines of
up to ¥5 million (approx. U.S. $42,000) for persons who
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submit fal seregistration statements. The corporation may
also be penalized under Article 207. Individual s submit-
ting fal se registration statements may also, under Article
18 of the SEL, be held civilly liable to injured investors.
Money Laundering

Under the Anti-Organized Crime Law, the acceptance
of a bribe by (but not the act of bribing) a domestic or
foreign official is a predicate offense for the purpose of
Japan’s money-laundering laws. Penaltiesincludeimpris-
onment for maximum terms of threeto fiveyears, or fines
ranging from a maximum of ¥1 million to ¥10 million
(approx. U.S. $8,400-$84,000).

Extradition/Mutual Legal Assistance

Under the U.S.-Japan extradition treaty, bribery is
an extraditable offense so long asit is punishablein both
countries by imprisonment for a period of more than one
year. The treaty provides that extradition of a party’s
nationals is discretionary. The United States and Japan
do not have amutual legal assistance treaty. (Oneis cur-
rently under negotiation.) Japan can provide legal assis-
tance to other countries under the Law for International
Assistancein Investigation (dual criminality isrequired)
and the Law for Judicial Assistance to Foreign Courts.

Complicity, Attempt, Conspiracy

Complicity is governed by Articles 61-65 of the Pe-
nal Code. Article 61 pertains to instigation of criminal
acts. Aiding and abetting the commission of an offense
is covered under Article 62. Neither the Penal Code nor
the UCPL criminalizes attempted bribery. Under Article
60, conspiracy is punishable if a coconspirator carries
out the criminal act. These provisions apply equally to
offenses under the UCPL.

Korea

K oreasigned the Convention on December 17, 1997,
and deposited its instrument of ratification with the
OECD on January 4, 1999. The implementing legisla-
tion entered into force on February 15, 1999. Sources
for this analysisinclude the Foreign Bribery Prevention
Act in International Business Transactions of 1998
(FBPA) and diplomatic reporting from the U.S. embassy
in Seoul.

One concern with the Korean legislation is that cur-
rently neither domestic or foreign bribery is a predicate
offense to Korean money laundering legislation. How-
ever, we understand that Korea will enact new legisla-
tion so that bribery will be a predicate offense.
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Basic Statement of the Offense

Article 1 sets forth the purpose of the FBPA, which
isto contribute to the establishment of sound practicein
international businesstransactionsby criminalizing brib-
ery of foreign public officials and providing the details
necessary for implementing the OECD Convention. The
basic statement of the offense of bribery is contained in
the FBPA's penalty provisionsfor natural (Article 3) and
legal (Article 4) persons. Article 3, “Criminal Responsi-
bility of Bribery,” provides that:

Any person, promising, giving or offering [a] bribe

to aforeign public official in relation to his’her offi-

cial businessin order to obtain [an] improper advan-
tage in the conduct of international business trans-
actions, shall be subject to [penalties].

We understand that under Korean law generally a
bribe is “any undue advantage in relation to a public
official’sduty or business.” Furthermore, it isour under-
standing that although its implementing law does not
explicitly include liability for payments for the benefit
of third parties, the Korean law does cover situationsin
which payments are made to a third party for the benefit
of apublic official and in which payments are madeto a
public official for the benefit of athird party.

Article 4 covers such bribes on behalf of alegal per-
son by a “representative, agent, employee or other indi-
vidual working for [a] legal person...in relation to its
business.” There are two exceptions to the basic state-
ment of the offense. Article 3(2) provides an exception
for (1) bribes where they are “permitted or required by
thelaw” in the country of the foreign public official and
(2) facilitating payments.

Jurisdictional Principles

Article 2 of the Korean Criminal Code provides for
territorial jurisdiction. Jurisdiction will be established
over any offense that has been committed in the territory
of the Republic of Korea. Article 3 of the Korean Crimi-
nal Code alows Korea to prosecute its nationals for of-
fenses committed abroad (nationality jurisdiction). Ar-
ticle 6 of the Korean Criminal Code confers Korean ju-
risdiction over any offenses in which the Republic of
Korea or aKorean national isavictim.

Coverage of Offeror/Payor

Article 3 covers bribes made by “any person,” with-
out reference to nationality. Article 4 of the FBPA pro-
vides for criminal responsibility of legal persons.

Coverage of Payee/Offeree
Foreign public officials’ are defined in Article 2 of
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the FBPA. Article 2 covers officias, whether appointed
or elected, in all branches of government, at either the
national or local level. The FBPA coversall foreign pub-
lic officials who perform public functions, such asthose
in “business, in the public interest, delegated by the for-
eign government,” people “working for a public organi-
zation established by law to carry out specific business
in the public interest,” officials of public international
organizations, and personsworking for companies* over
which aforeign government holds over 50 percent of its
subscribed capital” or over which the government exer-
cises “substantial control.” Article 2(2)(c) of the FBPA
provides an exception for employees of businesses that
operate on a“ competitive basis equivalent to entities of
[an] ordinary private economy [sic]” and that do not re-
ceive “preferential subsidies or other privileges.”

Penalties

For individuals, Article 3(1) of the FBPA provides
for a maximum prison sentence of five years or a maxi-
mum finewhichisthe greater of 20 millionwon (approx.
U.S. $15,600) or twice the profit obtained as a result of
the bribe. Article 3(3) providesthat whereimprisonment
isimposed, “the prescribed amount of fine shall be con-
currently imposed.” The stated intent of Article 3(3) of
the FBPA is to effectively deprive the offeror/payor of
the profits obtained from the bribery. Under Article 132
of the Korean Criminal Code, the criminal penalty for
bribery of domestic public officialsisimprisonment for
amaximum of five years or a maximum fine of 20 mil-
lion won (approx. U.S. $15,600).

In addition to the fines imposed on representatives,
agents, employees, or other individuals working for le-
gal personsunder Article 3, the entity itself may befined
under Article 4 where a representative, agent, or other
employee of the legal entity, in the ordinary conduct of
the business of the legal entity, commits the offense of
bribery of aforeign public official. Article4 of the FBPA
provides for a maximum fine which is the greater of 1
billion won (approx. U.S. $781,300) or twice the profit
obtained as aresult of the bribe. The same provision pro-
vides that fines will not be imposed if the legal person
has paid “due attention” or has made “proper supervi-
sory efforts’ toward preventing the violation.

Article 5 of the FBPA provides for confiscation of
bribes in the possession of the briber or another person
who has knowledge of the offense. (It is our understand-
ing the Korea has indicated that the language “ after the
offense has been committed” which appearedintheorigi-
nal Article 5 had been inserted mistakenly and is to be
deleted). However, the bribe proceeds are not subject to
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confiscation. Instead, the FBPA in Articles 3 and 4 pro-
vides for afine up to twice the profits obtained through
bribery of aforeign public official (See above). Under
Article 249 of the Criminal Procedures Act, the statute
of limitations for the bribery of foreign public officials
under the act is five years. Article 253 of the Criminal
ProceduresAct providesthat when aprosecution isiniti-
ated against one of the offender’s accomplices, or the
offender remains overseasto circumvent punishment, the
statute of limitationsis suspended.

Books and Records Provisions

It isour understanding that under Korean law, firms
must prepare financial statements in accordance with
Korean accounting standards, which prohibit off-the-
books transactions and accounts. The accounting stan-
dardsrequire all financial transactionsto be recorded on
the basis of objective documents and evidence. We un-
derstand in addition that Korea's External Audit Law
obligates auditors to report fraud on the part of manag-
ersto shareholders and a statutory auditor. Korea'sregu-
latory authorities can bring administrative measures
against firms and auditors for material omissions, falsi-
fications, and fraud.

Administrative penaltiesmay include the suspension
of licenses and the issuance of securities. Firms and au-
ditors may, in some circumstances, be subject to crimi-
nal sanctions pursuant to the External Audit Law.

Money Laundering

Convention Article 7 requires that each party that
has made bribery of domestic public official a predicate
offense for the purpose of the application of its money-
laundering legidlation shall do so on the same terms for
the bribery of aforeign public official. Currently, brib-
ery of neither domestic nor foreign officials is a predi-
cate offense for the application of Korean money laun-
dering legidation.

Extradition/Mutual Legal Assistance

It is our understanding that Korea's Extradition Act
provides for granting extradition requests on a recipro-
cal basis even in the absence of a treaty, but reserves
discretionary authority to the government to deny extra-
dition in cases involving a Korean national. We under-
stand that dual criminality is a mandatory condition for
extradition under the Korean Extradition Act, but that
Koreamay deem the requirement of dual criminality ful-
filled if the offense falls within the scope of Article 1 of
the Convention.

Under its International Mutual Legal Assistance in
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Criminal MattersAct, Korearequires reciprocity before
it will provide mutual legal assistance to countries with
which it does not have mutual legal assistance treaties.
In the absence of contrary treaty provisions, Korea fur-
ther requiresdual criminality. It isour understanding that
the requirement of dual criminality will be met for re-
quests made within the scope of the Convention. Bank-
ing records may be obtained by court warrant under the
International Mutual Legal Assistancein Criminal Mat-
tersAct and theAct on Real Name Financial Transaction
and Protection of Confidentiality.

Complicity, Attempt, Conspiracy

Complicity is covered under the Korean Criminal
Code, which categorizesthe offense as coauthoring, abet-
ting, and aiding. Article 30 of the Korean Criminal Code
provides that when two or more persons jointly commit
an offense, each person shall be punished as an author.
Article 31(1) of the Korean Criminal Code provides that
any person who abets another person in committing an
offense shall be subject to the same criminal liability as
that of the actual offender. Article 32 of the Korean Crimi-
nal Code provides that any person who aids another
person’s commission of an offense shall be punished by
apenalty, which shall be less than that of the author. Ar-
ticle 8 of the Korean Criminal Code links the above pro-
visions to the FBPA by making them applicable to of-
fenses enumerated in other criminal statutes.

|
Luxembourg

Luxembourg signed the Convention on December
17,1997. Thelaw implementing the Convention of Janu-
ary 15, 2001 (entitled the “Law of January 15, 2001 ap-
proving the Convention of the Organization for Economic
Cooperation and Devel opment on Combating Bribery of
Foreign Public Officiasin International Business Trans-
actions and relating to misappropriation, destruction of
documents and securities, dishonest receipt of money by
apublic officer, unlawful taking of interests and bribery
and amending other legal provisions’), entered into force
on February 10, 2001. Luxembourg deposited itsinstru-
ment of ratification on March 21, 2001.

Our main concern with Luxembourg's legislation is
that it provides for neither corporate criminal liability
nor for effective, proportionate, and dissuasive noncrimi-
nal sanctions for corporations, as required by Articles 2
and 3.2 of the Convention. However, the Luxembourg
authorities stated that a Justice Ministry working group
has been set up to prepare a reform which would intro-
ducethe principal of criminal liability of legal personsat

the end of 2001.
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Basic Statement of the Offense

The basic statement of the offense is contained pri-
marily in Criminal Code Articles 247, 249 para. 2, and
Article 250 para. 2, concerning bribery of public offi-
cials, which by application of Article 252 now also ap-
ply to foreign public officials. Article 247 generally pro-
vides that the act of unlawfully proposing or giving, di-
rectly or indirectly, or offering, promising, giving, pre-
senting, or providing any advantages whatsoever, to a
person entrusted with, or agent of, public authority, alaw
enforcement officer, or a person charged with perform-
ing apublic function or holding an elected officefor her-
self or athird personin order that: (1) she actsor refrains
from performing her duties, or (2) she uses her influence
to obtain from an official or public administration ad-
vantages, empl oyment, government procurement, or any
other favorable decision, will be punished by imprison-
ment from fiveto ten yearsand afine ranging from 20,000
Luxembourg francs (approx. U.S.$420) to 7,500,000
francs (approx. U.S.$157,350).

Articles 249 para. 2 generally provides that anyone
solicited by a public official as defined above and ac-
cepts, or who proposes offers, promises, gifts, presents,
or any advantages whatsoever so that the official will act
or refrain from acting according to her duties will be
punished by imprisonment of five to ten years and fines
of 20,000 francs (approx. U.S.$420) to 7,500,000 francs
(approx. U.S.$157,350).

Article 250 para. 2 generally provides that anyone
solicited by a member of the judiciary or any other per-
son holdingjudicial office, arbitrator, or expert appointed
by the court or by the parties, who accepts or who pro-
poses offers, promises, gifts, presents, or any advantages
whatsoever so that the official will act or refrain from
acting according to her duties will be punished by im-
prisonment from ten to fifteen years and fines ranging
from 100,000 francs (approx. U.S.$2,098) to 10,000,000
francs (approx. U.S.$209,800).

Article 252 generally provides that the provisions
above apply to offenses involving elected or appointed
public officials or those charged with such duties of an-
other State, European Communitiesofficials, officialsor
agents of public international organizations.

According to the Luxembourg officials, bribe pay-
ments to foreign public officials made through interme-
diaries or to third parties are covered by the provisions
above. Intent isan essential condition of the offense. The
basic offense of bribery of foreign officials goes beyond
the Convention in that it is not restricted to bribery acts
in order to obtain or retain advantages in international
business transactions.
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Jurisdictional Principles

L uxembourg practices both territorial and national-
ity jurisdiction. (See Articles 7 ter and 5 of the Code of
Criminal Procedure, respectively.) According to Article
7 ter, territorial jurisdiction applies where an act consti-
tuting an essential element of the offense occurs within
the territory of Luxembourg. Therefore, under Luxem-
bourg law a court may assert jurisdiction if the offense
was committed abroad but itseffectsarerealized in Lux-
embourg.

According to Luxembourg officials, the condition of
dual criminality isnot required in order for Luxembourg
courtsto assert jurisdiction over itsnationalsfor the crimi-
nal offense of bribery of foreign public officials com-
mitted outside of its territory.

In addition, unlike France's implementing legisla-
tion, no complaint isrequired to befiled by a“ State vic-
tim,” eg., a representative of the State whose officia
was bribed, in order for there to be prosecution of the
offense. If a State victim does make such a complaint,
prosecution is still discretionary.

Coverage of Payor/Offeror

Luxembourg’s Criminal Code provisions on bribery
concern only natural persons. Luxembourg hasindicated
that a working group within the Ministry of Justice has
been charged with developing amendments so that cor-
porations will be penalized under its laws (See also dis-
cussion on penalties, infra.) Luxembourg officials pre-
dict that the bill will be introduced in Parliament at the
end of 2001.

Coverage of Payee/Offeree

Criminal Code Article 252 applies the offenses of
bribery of national public officialsfoundinArticles 247,
249, and 250 to foreign public officials, European Com-
munities officials, and officials of other public interna-
tional organizations. Articles 247 and 249 define a pub-
lic official as a person entrusted with or agent of public
authority, alaw enforcement officer, or a person charged
with performing a public function or holding an elected
office for oneself or athird person, and Article 250 cov-
ersmembersof thejudiciary or any other person holding
judicial office, arbitrators or experts appointed by the
court or by the parties.

Penalties

Currently, Luxembourg's laws prohibiting bribery of
foreign public officials providefor criminal penatiesonly
for natural persons. Through the application of Criminal
Code Article 252, the amounts of the fines and terms of
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imprisonment for bribery of foreign public officials un-
der Luxembourg law are identical to those for domestic
officialslisted in Articles 247, 249, and 250 above.

There are no penalties for legal persons specifically
for the bribery of foreign public officials under Luxem-
bourg law at thistime. Although dissolution of legal per-
sonsispossible under thelaw of Luxembourg asacrimi-
nal measure, Luxembourg's own Conseil d’ Etat hasin-
dicated that it is doubtful that this penalty would apply
to bribery of foreign public officials by legal persons,
and it would be “inappropriate and disproportionate” if
it were. (See Article 203 of the Act of August 15, 1915
on Commercial Companies as amended, and Article 18
of the Act of April 21, 1928, on non-profit associations
and foundations as amended.)

A natural person sentenced to prison for more than
fiveyearsisalso subject to the following: deprivation of
certain rights for life or for ten to twenty years such as
the ability to serve in public office, vote or be elected,
receive medalsfor public service, be an expert, witness,
or someone who can certify official documents, provide
evidence, act asamember of afamily council or serveto
legally protect theincompetent, bear arms, hold ateacher
or other public education position, or hold other licenses.
(See Criminal Code Articles 10-12.)

Luxembourg officials have stated that both the bribe
and the bribe proceeds may be seized (Code of Criminal
Procedure Articles 66 et seq.) and confiscated (Criminal
Code Article 31 et seq.), athough it is unclear whether
the bribe proceeds can be confiscated from alegal per-
son. Luxembourg also has stated that confiscation of
goods is possible from both natural and legal persons
and third parties. Because confiscation of the bribery in-
strument (e.g., the bribe itself or the object of value) is
dependent upon the conviction of the natural personwho
owns the assets, it is unclear whether such confiscation
is possible from legal persons or third parties who own
the assets but who have not been convicted. Where con-
fiscation isno longer possible, afinein the same amount
may be imposed.

Under the law of January 15, 2001, the statute of
limitations for bribery of foreign public officiasis ten
years, and may apparently be triggered the day the “ cor-
ruption pact” between the public official and the briber
was agreed upon, the date of the last bribery payment, or
the date when the public official acts or refrains from
acting (pursuant to the corruption pact). The Law of Janu-
ary 15, 2001, obviated an earlier defect in the law,
whereby the statute of limitations was decreased to only
three years when the judge found that due to attenuating
circumstances the offense should have been classified as
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amisdemeanor instead of a crime. Under Article 637 of
the Code of Criminal Procedure, the statute of limita-
tions may be interrupted by the prosecutor’s investiga-
tion or judicial proceedings.

Books and Records Provisions

Articles 8 and 9 of the Commercial Code contain
general provisions on bookkeeping that apply to mer-
chants, including both natural and legal persons. Article
477 of the Commercial Code containsprovisionson false
documents. Penaltiesfor falsifying business, banking, or
private documents range from imprisonment from five
to ten years. Under Luxembourg law, companies are re-
quired to undergo auditing of their accounts and, depend-
ing on their size, may be required to use an independent
auditor. Since 1998, certain sectors, e.g., professions,
within the financial sector, are required by statute to ex-
ercise internal controls.

Money Laundering

TheAct of August 11, 1998, added money-launder-
ing offenses to the Luxembourg Criminal Code and ex-
panded thelist of predicate offenses for money launder-
ing to include both bribery of domestic and foreign pub-
lic officials. (See Article 506-1 of the Criminal Code.)
The money-laundering legislation covers both the bribe
and the bribe proceeds. Thelegidation applieseven when
the bribery offense occursin another country, aslong as
bribery is also a crimina offense under that country’s
laws. (See Article 506-3 of the Criminal Code.) In addi-
tion to present disclosure requirements on financial in-
stitutions, the new money laundering legislation also re-
guiresauditors, notaries, casinos, and other similarly situ-
ated establishments to report suspicious facts that may
evidence money-laundering activity to the State Pros-
ecutor.

Extradition/Mutual Legal Assistance

Extradition may be granted for persons committing
bribery of foreign public officials, pursuant to Article 2
of the European Convention on Extradition of Decem-
ber 13, 1957, which requires that a person must be
charged with an offense carrying a penalty of imprison-
ment of at least one year. Luxembourg officials stated
that the Convention will serve as alegal basisfor extra-
dition. The extradition treaty between the United States
and Luxembourg hasbeeninforcesinceAugust 13, 1884,
and was supplemented by a subsequent extradition con-
vention which entered into force on March 3, 1936.

Luxembourg will not extradite its nationals. Pursu-
ant to bilateral or multilateral conventions, acountry re-
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guesting extradition of aL uxembourg national which has
been refused can lodge acomplaint with the L uxembourg
authorities to initiate an investigation of the offense in
Luxembourg or, if no treaty exists, the alleged offender
may be prosecuted on the condition of reciprocity.

L uxembourg lawsrelating to mutual legal assistance
include the Act of August 8, 2000, on international mu-
tual legal assistance in criminal matters and various bi-
lateral and multilateral treaties. A treaty with the United
States was signed on March 13, 1997, and entered into
force on February 1, 2001.

According to Luxembourg officials, thetermsof im-
prisonment for bribery of foreign public officials under
its laws are adequate for purposes of mutual legal assis-
tance pursuant to Article 5 of the Act of August 8, 2000
on international mutual legal assistancein criminal mat-
ters. Dual criminality will be deemed to exist if mutual
legal assistance is sought concerning an offense falling
under the Convention.

Also, according to Luxembourg officials, bank se-
crecy isnot aground for refusing mutual legal assistance
in criminal matters. (See Law of April 5, 1993, Article
40.) Full cooperation with legal requestsisalso required
of auditors, notaries, casinos, and other similar estab-
lishments under the Act of August 11, 1998, supra, con-
cerning organized crime and money laundering.

Complicity, Attempt, Conspiracy

Criminal Code Articles 66, 67, and 69 address the
offenses of complicity under Luxembourg law. Attempt
iscovered under Criminal CodeArticle51. Thereareno
conspiracy provisions in Luxembourg's law similar to
the concept of conspiracy in U.S. law.

Mexico

Mexico signed the Convention on December 17,
1997, and deposited itsinstrument of ratification on May
27, 1999. Mexico's implementing amendments to the
Federal Penal Code came into force on May 18, 1999.

Mexico's implementation of the Convention raises
three concerns. First, Mexico has made prosecution of
corporations contingent upon prosecution of a natural
person, thus creating apotential bar to prosecutionif such
aperson evades Mexican jurisdiction or is otherwise not
subject to prosecution. Second, Mexico has not adopted
an autonomous definition of “ public official,” thus mak-
ing its prosecutions dependent upon aforeign state'slaw.
Finally, Mexico’'s penaltiesfor natural persons are based
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upon multiples of the daily minimum wage and are
grossly inadequate when applied to executives of com-
panies engaged in international business.

Basic Statement of the Offense
The basic statement of the offense is contained in

Article 222 bis of the Federal Penal Code:
The same penalties provided in the previous article
shall be imposed on [a person] who, with the pur-
pose of retaining for himself/herself or for another
party, undue advantages in the development or con-
ducting of international businesstransactions, offers,
promises, or gives, whether by himself/herself or
through athird party, money or any other advantage,
whether in assets or services:
1. To aforeign public official in order that he/she
negotiates or refrains from negotiating the carrying
out or the resolution of issues related to the func-
tions inherent to his/her job, post, or commission;
2. Toaforeign public official in order to perform the
carrying out or the resol ution of any issuethat is be-
yond the scope of the inherent functions to his/her
job, post, or commission.

Jurisdictional Principles

Mexico asserts both territorial and nationality juris-
diction. (See Penal Code ‘' 1, 2(1), 4.) Mexican law ap-
plies when the promise, offer, or giving of the bribe oc-
curs within Mexico or when extraterritorial conduct is
intended to have an effect in Mexico. Mexico also as-
sertsjurisdiction over crimes committed in aforeign ter-
ritory by a Mexican or by aforeign national against a
Mexican provided thereisdual criminality. Mexico would
not have jurisdiction over the extraterritorial acts of a
Mexican corporation unlessthe natural person who com-
mits the offense on behalf of the corporation otherwise
comes within itsjurisdiction.

Coverage of Payor/Offeror

Article 222 bisappliesto any individual responsible
for the offense. Mexican law imposes only derivative li-
ability on corporations. Thus, a court may impose sanc-
tions on a corporation only after a member or represen-
tative of the corporation has been convicted of commit-
ting the bribery offense using means provided by the
corporation and in the name of or on behalf of the corpo-
ration. (See Penal Code'11.)

Coverage of Payee/Offeree
Mexican law defines aforeign official as “any per-
son displaying or holding a public post considered as
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such by the applicable law, whether in legislative, ex-
ecutive, or judicial branches of aforeign State, includ-
ing within autonomous, independent regions, or with
major state participation agencies or enterprises, in any
governmental order or level, as well asin any interna-
tional public organization or entity.” (See Penal Code* 222
bis.) Thisdefinition, by itsreferenceto “applicablelaw,”
raises a question as to whether Mexico has adopted the
autonomous definition required by the Convention.

Penalties

For natural persons, Mexican law imposes the same
penaltiesfor foreign bribery asit doesfor domestic brib-
ery. These penalties depend on the size of the advantage
obtained or promise made and range from imprisonment
of between three months and twelve years, a fine of
U.S.$108-$1,800 (500 times the daily minimum wage),
and dismissal and debarment from holding a public job
from threemonthsto twelveyears. (See Penal Code222.)
In addition, upon conviction, the instruments and the
proceeds of the crime are subject to mandatory forfei-
ture. When, however, thoseinstruments and proceeds are
in the hands of athird party, forfeiture is only available
if the third party isin possession for the purpose of con-
cealing or attempting to conceal or disguise their origin,
ownership, destination, or location.

For legal persons, the sanction is up to “500 days of
fing” and the possibility of suspension or dissolution. (See
Penal Code ‘222 his.)) “Days of fing” is defined as the
daily net income of thelegal person. In addition, the court
considers the degree of knowledge of management, the
damage caused by the transaction, and the benefit ob-
tained by the legal entity in fixing the appropriate sanc-
tion.

Books and Records Provisions

Mexican law requires natural and legal persons to
keep proper accounts, to accurately record transactions
and inventory, and to maintain an adequate accounting
system that best suits the conditions of business and en-
ables the identification and tracking of each financia
transaction. The penalties range from approximately
U.S.$150 to $3,600 for most accounting offenses. (See
Federal Fiscal Code ‘’'28, 30; Fisca Regulations ‘’ 26,
29, 30, 32, 32A.) Further, if the accounts are deliberately
falsified, e.g., by keeping two sets of books, the penalty
for natural persons includes three monthsto three years
of imprisonment. For companies with listed securities
the maximum fineis approximately U.S. $450,000. (See
Securities Market Law ' 26 bis.)

In addition, Mexico imposes auditing requirements
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on large or profitable companies. Under these audit rules,
the auditors themselves are required to ensure that a
company’s books are accurate and are subject to arange
of sanctions for noncompliance. (See Fiscal Code ‘’'52,
91B, 96.) is imprisonment for a maximum term of two
years and/or an unlimited fine. For violation of Section
722, the penalty isan unlimited fine, and if the violation
persists, adaily fine. Section 17 of the Theft Act of 1968
also contains an offense for false or fraudulent account-
ing, the penalty for which is imprisonment for a maxi-
mum of two years. The CompaniesAct of 1985 also pro-
vides that certain companies must have an external au-
dit.

Money Laundering

Mexico's money-laundering law applies to transac-
tionsinvolving the product of any illicit activity, and thus
applies to the proceeds of bribery of aforeign official.
(SeePenal Code* 400 bis.) However, under Mexican law,
a money-laundering prosecution may only be brought
after there has been a conviction for the underlying of-
fense.

Extradition/Mutual Legal Assistance

Mexico can provide mutual legal assistance in both
criminal and civil matters. In addition, Mexicowill honor
extradition requests. Although Mexico does not, except
in exceptional circumstances, extradite its own nation-
als, it will commence its own prosecution in lieu of ex-
tradition.

Complicity, Attempt, Conspiracy

Mexican law holds that accomplices are punishable
asprincipals. (See Penal Code’ 13.) Accomplicesinclude
individualswho agreeto or prepare the offense, who carry
out the offense, individually, in ajoint manner, or through
athird party, who cause another to commit an offense or
assist another in committing an offense, or who other-
wise participate in the commission of an offense. In ad-
dition, Mexican law punishes attempt and conspiracy,
which it defines as “part of a criminal organization or
gang of three or more individuals [who] gather together
with the purpose of committing acrime.” (See Penal Code
712(1), 64.)

|
The Netherlands

The Netherlands signed the Convention on Decem-
ber 17, 1997 and deposited itsinstrument of ratification
with the OECD Secretariat on January 12, 2001. The
Dutch enacted billsratifying and implementing the Con-
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vention on December 13, 2000, which came into force
on February 1, 2001. Arubaand the Netherlands Antilles
must still passimplementing |legislation before the Con-
vention will become effectivefor those parts of the King-
dom of the Netherlands.

Basic Statement of the Offense

The basic statement of the offense is found in sev-
eral amended provisions of the Dutch Penal Code Ar-
ticles177,177a, 178, and 178a. Article 177 of the Penal
Codecriminalizesbribery of apublic servant wherethere
isabreach of that public official’s duty. Article 177aes-
tablishes the offense of bribing public officials in order
to obtain an act or omission not in breach of her officia
duties. Article 178 criminalizes bribery of judges. Ar-
ticle 178a provides that Articles 177, 177a, and 178 ap-
ply to foreign as well as domestic officials. The
abovementioned provisions criminalize the rendering or
offering of gifts, promises, or servicesto public officials.
According to Dutch officials, “ promises” includes offer-
ing. Intent isimplicitly required in the offenses, and the
perpetrator may be pursued for the offense whether or
not the official acts, as long as the offer was made. The
bribery offenses described exceed the obligation of Ar-
ticle 1 of the Convention in that they cover bribesin ex-
change for past acts or omissions. Also, the offenses go
beyond Article 1 of the Convention in that they are not
restricted only to bribes made in the conduct of interna-
tional business.

Although not specifically stated in the statute, legis-
lative history and case law relating to domestic bribery
indicates that the offense covers bribes made through
intermediaries. The bribery provisions do not explicitly
refer to third parties, although the Dutch government has
stated that they would apply to bribes made to third par-
tieswith the knowledge of the public servant, asthefor-
eign public official will have received something of value
to influence her actions.

Jurisdictional Principles

The Netherlands practices both territorial and nation-
ality jurisdiction. Article 2 of the Dutch Penal Code pro-
vides that the criminal law of the Netherlands is appli-
cable to any person who commits a criminal offense
within the Netherlands. Article 3 provides that offenses
committed on Dutch vessels and aircraft are covered
under Dutch law. Territorial jurisdiction is interpreted
broadly and includes telephone calls, faxes, and e-mail.
Dutch citizens are al so subject to nationality jurisdiction
by Dutch courtsunder Penal CodeArticle5.1. Inthe case
of bribery of foreign public officias, it would appear that
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such nationality jurisdiction will only apply subject to
dual crimindlity, i.e., the offense must be considered a
serious offense under both Dutch law and the laws of the
country where the offense was committed. Also, thereis
no precedent in Dutch case law for applying nationality
jurisdictiontolegal persons, although the Dutch govern-
ment has stated that in its view legal persons can have
nationality and there is academic literature contending
that nationality jurisdiction could apply to legal persons
under Article 5 of the Penal Code.

Coverage of Payor/Offeror

Articles 177, 177a, and 178 apply to any person.
Article51.1 providesthat criminal offenses can be com-
mitted by both natural and legal persons. According to
the Dutch authorities, the concept of legal person is
broadly interpreted under Dutch jurisprudence. Legal
persons include ship owning firms, unincorporated as-
sociations, partnerships, and special funds. (See Article
51.3 Dutch Penal Code.) Under Dutch law, the concept
of legal personsis found primarily under civil law and
includes the State, municipalities, water control corpo-
rations, all regulatory bodies, associations—including
religious associ ations—cooperatives, mutual insurance
societies, companies limited by shares, private compa-
nies with limited liability, and foundations.

Article 51.2 provides that where a criminal offense
has been committed by alegal person, the institution of
criminal proceedings may beinstituted and penalties may
beimposed against (1) legal persons, (2) those who have
ordered the commission of the criminal offense and those
in control of the unlawful behavior, or (3) against both
the legal person and those who ordered or have control
over the behavior at issue.

For thelegal personto beliable under Article 51.2(1),
the offense must beimputed to anatural person, although
the natural person does not have to hold a managerial
position, and the legal person must have accepted either
the acts, the possibility of the acts, or the same types of
actsin the past. If it isclear that thelegal personin some
way condoned the acts, then it is not necessary to iden-
tify a particular natural person.

The Dutch government explained that in order to hold
natural persons of the company liable under Article
51.2(2), itisnot required that they hold positions on the
board or be directors or owners of thelegal person. Such
natural persons can instead have de facto control, e.g.,
they have illustrated their intent that the offense be car-
ried out, are aware of the possibility that the offense may
take place, or they fail to prevent the acts. Thereisaso
case law indicating that a person can be considered as
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holding a managerial position if she has authority or in-
fluence over the organization or parts of the organiza-
tion. Natural personswho explicitly order the prohibited
act and, in some cases, those who suggest such actswill
be held liable. For the offense under Article 51.2(2), the
legal person must have committed a criminal offense.

Coverage of Payee/Offeree

Article 178a provides that the offenses covered in
Articles 177, 177a, and 178 also apply to foreign public
officials. The definition of foreign public official as set
forth in Penal CodeArticle 178ais " personsin the pub-
lic service of aforeign state or an international legal or-
ganization” and judges “of aforeign state or an interna-
tional law organization.”

“Public servant” isdefined under Penal CodeArticle
84 as “dl persons elected to public office in elections
duly called under law” aswell as arbitrators and person-
nel of the armed forces. According to the bill’s legisla-
tive history, “official” has been interpreted broadly by
the Dutch courtsto include appointed public officialswho
perform State duties and also includes members of Par-
liament and municipal councils. “ Public servant” hasbeen
defined by the Dutch Supreme Court as “one who under
the supervision and responsibility of the authorities has
been appointed to afunction of which the public charac-
ter cannot be denied with aview to implementing tasks
of the state and its organs.”

According to the Dutch government, the language
inArticle 178athat providesthere should be* equal treat-
ment” of foreign public officialsin comparison with do-
mestic officials should ensure that the definition of for-
eign public official should be read as broadly as that of
“public servant.” Moreover, the Dutch explained that
Dutch courts will also use the Convention to interpret
the implementing legislation and that the Convention
definition of “foreign public official” will therefore gov-
ern.

Penalties

Under Article 177 of the Dutch Penal Code, the im-
prisonment and the fine for bribery of foreign public of-
ficials acting in breach of official dutiesfor natural per-
sons have been increased from the penalty for bribery of
domestic officials from two years and a category 4 fine
(i.e. 25,000 guilders, approx. U.S.$9,600) to four years
and a category 5 fine (100,000 guilders, approx.
U.S.$38,400), and for legal persons, a fine that may be
increased to the amount of the next highest level than
that for natural persons, which would be 1 million guil-
ders (approx. U.S.$384,000). However, for the penalties
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of bribery of foreign public officialswherethe official is
not acting in breach of duties under Article 177a.1(1),
the prison sentence for natural persons is not more than
two years or a category 4 fine (25,000 guilders, approx.
$9,600), and for legal persons, a fine of not more than
the amount of the next category, which would be cat-
egory 5, or 100,000 guilders (approx. U.S.$38,400.) For
breachesof Articles178.1 (wherethe purpose of the bribe
isto influence ajudge's decision) and 178.2 (where the
bribeisintended to obtain aconvictioninacriminal case),
the prison termsfor natural personsare six and nineyears
respectively, and 25,000 and 100,000 guilders respec-
tively. For legal persons under the same provisions, the
penalties are not more than 100,000 guilders and 1 mil-
lion guilders, respectively.

The fines are comparable to those of other offenses,
such as those for theft, embezzlement, etc. However,
except for the penalties for bribery of a foreign public
official where the official is acting in breach of officia
duties, the penalties are less than those for passive brib-
ery under domestic law. According to the Dutch govern-
ment, fines and imprisonment can be applied simulta-
neougly.

In addition to prison terms and fines for natural per-
sons, Article 28 of the Dutch Penal Code provides that
certain rights can be withdrawn, e.g., the right to hold
public office, serve in the armed forces, or serve as an
advisor beforethe courts. Also, legal personsmay bedis-
solved on application by the Public Prosecutor’s office,
and injured parties may bring civil cases for damages
against legal persons for unlawful acts, such as bribery
of foreign public officials.

Moreover, pre-trial seizure of the bribe and proceeds
is permissible under Articles 94 and 94a of the Code of
Criminal Procedure, and is discretionary in nature. Ar-
ticle 33 of the Penal Code provides for forfeiture of the
bribe, but not the proceeds. Again, the forfeiture is dis-
cretionary. Wherethe bribeisin the possession of abona
fide third party who has no knowledge of the bribe, it is
not subject to forfeiture. However, under Penal Code
Article 36el concerning unlawfully obtained gains, courts
can order payment by the briber so that sheisreturnedto
the financial state present before the bribe took place.

The statute of limitations for bribery offensesis set
forth in Article 70 of the Penal Code. For bribery actsto
public officials breaching their official duties (Article
177) and for bribery of judges (Article 178), the statute
of limitations is 12 years; for bribery acts of officias
acting outside the scope of their duties (Article 177a),
the statute of limitationsis 6 years. The statute of limita-
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tions period commences on the date after the offense was
committed, and isterminated if the offenseis prosecuted.

Books and Records Provisions

Accounting requirements under Dutch law are con-
tained in Articles 361,362 et. seq. of Book 2 of the Civil
Code. Article 225 of the Penal Code addresses fraudu-
lent accounting practices.

Money Laundering

There are currently no specific provisions establish-
ing a money-laundering offense under Dutch law, al-
though the Dutch authorities have stated that efforts are
underway to establish such an offense. There are, how-
ever, Dutch provisionson stolen property in Articles 416
and 417 bis of the Penal Code. According to the Dutch
government, Articles416 and 417 biscover both the bribe
and the bribe proceeds for the act of bribing a foreign
public official, and therefore fulfill the requirement un-
der Article 7 of the Convention.

Extradition/Mutual Legal Assistance

Section 51a of the Extradition Act as amended pro-
vides that the new offenses of bribery of foreign public
officialsare extraditable offenses. However, the offenses
of bribing judges under Article 178 are not covered, so
extradition requests based on Article 178 must be made
pursuant to atreaty. Under Section 5(1)(a) of the Extra-
dition Act, extradition is allowed only where the penalty
of imprisonment is one year or morein both the Nether-
lands and the requesting State.

Section 4(1) of the Extradition Act forbidsthe extra-
dition of Dutch nationals, except in caseswherethe Min-
ister of Justice is given a guarantee that the Dutch na-
tional can serve any eventual term of imprisonment in
the Netherlands. Also, when such an extradition request
isrefused, the Dutch prosecutorswill addressthe case as
required by the Convention.

The Dutch government has said that where a treaty
is acondition for providing mutual legal assistance Ar-
ticle 9 of the Convention satisfiesthat condition. Mutual
legal assistance must be treaty based where the informa-
tion requested is from the tax department, or where it
coversapolitical question. Moreover, where the request
concernsfinancial information, atreaty may berequired.
The Netherlands is a party to the European Treaty Re-
garding Mutual Legal Aidin Criminal Casesof 1959 and
bilateral mutual legal assistance treaties. Articles 552h
and 552s of the Code of Criminal Procedure apply to
substantive issues of mutual legal assistance. In the ab-
sence of atreaty, “reasonable” requests for mutual legal
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assistance will be honored pursuant to Penal Code Ar-
ticle 552K .2. Article 551K of the Pena Code provides
that every effort will be made to comply with mutual
legal requests based upon treaties. Requests for mutual
legal assistance will not be honored where the object of
the request is based upon punishing the defendant due to
nationality, race, or religion, pursuant to Article 552L.1
or where honoring the request would cause doubl e jeop-
ardy. Also, the request may not be honored if the alleged
offender is undergoing trial in the Netherlands.

The only mutual legal assistance situation where
prison terms are relevant is in the case of a request for
document seizure. Document seizure can only be pro-
vided where extradition would be available for the un-
derlying offense.

The Dutch government has stated that mutual legal
assi stance should not be denied under Dutch law on bank
Secrecy grounds.

Complicity, Attempt, Conspiracy

The Dutch Penal CodeArticles47.1(2), 48, and 49.1
address complicity, incitement, aiding and abetting and
authorization required under Convention Article 1.2.
Article47.1(2) providesthat aperson who by gifts, prom-
ises, abuse of authority, or violence provides the means
to commit an offense is liable as a principal. Article 48
provides that those who intentionally assist in the com-
mission of an offense and those who provide the means
necessary for the commission of the offense areliable as
accessories. Article 49.1 provides for the penalties for
accessories to the offense.

Dutch law on attempt is found in Penal Code Ar-
ticles 45.1, 45.2, and 46b. There are no conspiracy pro-
visions under Dutch law, although Article 140.1 of the
Penal Code provides that participation in an organiza-
tion whose objective is to commit serious offenses is
punishable by a maximum term of imprisonment of five
years or a category 4 fine.

Norway

Norway signed the Convention on December 17,
1997, and deposited its instrument of ratification with
the OECD on December 18, 1998. The amendments to
the Penal Code were passed on October 27, 1998, and
entered into force on January 1, 1999.

Norway hasimplemented the Convention by amend-
ing Section 128 of the Norwegian Penal Code to extend
existing provisions of law regarding the bribery of do-
mestic public officials to cover the bribery of foreign
public officials and officials of public international or-
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ganizations.

Sources for this analysis include the Penal Code,
other Norwegian laws, and information provided by the
U.S. embassy in Oglo.

There are concerns that under Norwegian law, the
maximum penalty for bribery of aforeign public official
isimprisonment for only one year, and that the relevant
statute of limitations is only two years.

Basic Statement of the Offense

Section 128 of the Penal Code provides:

Any person who by threats or by granting or promis-

ing afavor seeksto induce apublic servant illegally

to perform or omit to perform an official act, or who

is accessory thereto, shall be liable to fines or im-

prisonment for a term not exceeding one year. The

term public servant in the first paragraph also in-
cludes foreign public servants and servants of pub-
lic international organizations.

Section 128 does not refer to intent. However, Sec-
tion 40 of the Penal Code statesthat the provisions of the
Penal Code apply only if aperson actsintentionally. Sec-
tion 128 al so does not mention bribes paid through inter-
mediaries, nor does it expressly address payments that
are made to third parties for the benefit of a public offi-
cial.

Jurisdictional Principles

Norway exercisesterritorial jurisdiction over acts of
bribery of foreign officials by any person so long as any
part of the crime is committed in Norway. In addition to
territorial jurisdiction, under Section 12.3(a) of the Pe-
nal Code, Norway applies nationality jurisdiction over
crimes, including acts of bribery of foreign public offi-
cials, committed abroad by Norwegian nationals or per-
sons domiciled in Norway.

Under Section 67 of the Penal Code, the statute of
limitations for bribery of foreign officials is only two
years. Thisislinked to the length of the maximum pen-
alty. If Norway increases the maximum term of impris-
onment, then the statute of limitationswill automatically
increase.

Coverage of Payor/Offeror
Section 128 specifically coversactsby “any person.”

Coverage of Payee/Offeree

Although Norway’'s law does not define “foreign
public servant,” we understand that Norway will inter-
pret thisterm in accordance with the requirements of the
Convention.

57



Penalties

Under Section 128, the penalty for natural persons
for bribery of domestic or foreign public officials is a
fine or imprisonment for aterm not exceeding one year.
It is not clear from the statute whether both a fine and
imprisonment could beimposed. Thereisno stated limit
on the amount of the fine.

Under Section 48(a) of the Penal Code, enterprises
may be held criminally liablewhen “apenal provisionis
contravened by a person who has acted on behalf” of the
enterprise. “Enterprise” is defined as “a company, soci-
ety or other association, one-man enterprise, foundation,
estate or public activity.” Thereisno stated limit to such
fines; Section 48(b) listsfactorsthat are to be considered
in determining the size of the fine. Under Section 48(a),
an enterprise may also “be deprived of the right to carry
on business or may be prohibited from carrying it onin
certain forms.”

Confiscation of both the bribeitself and the proceeds
of bribery is authorized under Sections 34-37(d) of the
Penal Code.

Books and Records Provisions

Section 2.1 of the Norwegian Accounting Act re-
quires that records be kept of all information that is “of
importance for the size and composition of property,
debts, income and expenditure.” Section 8.5 providesthat
violations of the Accounting Act are punishable by fines
or imprisonment ranging from three monthsto six years.

Under Section 5.1 of the Auditing Act, auditors are
required to ensurethat accounts are correct, that the com-
pany manages its capital in a prudent fashion, and that
there are satisfactory internal controls. Pursuant to Sec-
tion 9.3, violators of theAuditing Act are subject to fines
or imprisonment for up to one year.

Money Laundering

Section 317 of the Penal Code makes it a crime to
receive or obtain the proceeds of any criminal act under
Norwegian law, aswell asto aid and abet the securing of
such proceeds for another person. As aresult, bribery of
domestic or foreign officials is a predicate offense for
the purpose of application of money-laundering legisla-
tion. Violations of Section 317 are punishable by fines
or imprisonment for a term not exceeding three years.
For “aggravated offenses,” the penalty is imprisonment
for aterm not to exceed six years.

Extradition/Mutual Legal Assistance
Under the extradition treaty between the United
States and Norway, bribery is an extraditable offense so
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long as it is punishable in both states by a penalty of
deprivation of liberty for aperiod of more than one year.
This dua criminality requirement is also found in Sec-
tion 3.1 of the Extradition Act. As previously noted, cur-
rently Section 128 of the Penal Code provides that im-
prisonment shall not exceed one year. However, Section
3.2 of the Extradition Act provides that the “King-in-
Council” may enter into extradition agreements cover-
ing criminal acts with penalties under Norwegian law of
one year'simprisonment or less. Section 2 of the Extra-
dition Act prohibitsthe extradition of Norwegian nation-
als.

The United States and Norway do not have amutual
legal assistance treaty. Norway is a party to various Eu-
ropean conventions relating to mutual legal assistance.
It is our understanding that irrespective of other agree-
ments, the OECD Convention provides a sufficient ba-
sisfor Norway to provide mutual legal assistanceto other
Parties to that Convention.

Complicity, Attempt, Conspiracy

Section 128 of the Penal Code expressly applies to
those who are accessories. Section 128 does not directly
address attempt; rather the statute includes the phrase
“seeks to induce.” The Penal Code contains no specific
provisions on conspiracy.

]
Poland

Poland signed the Convention on December 17, 1997,
and deposited its instrument of ratification with the
OECD Secretariat on September 8, 2000. Poland imple-
mented the OECD Convention by amendments to its
Penal Code, Code of Crimina Procedure, Act on Com-
bating Unfair Competition, Act on Public Orders, and
Banking Law. These amendments came into force on
February 4, 2001.

Our chief concern with Poland’s implementing leg-
islation isits failure to create criminal liability for legal
persons. Instead, Poland has adopted an administrative
law that is unduly restrictive and cumbersome and will
likely prove difficult to apply.

Basic Statement of the Offense

Article 229.5 of the Penal Code providesthat a per-
son “who provides or promises to provide a material or
personal benefit to a person performing a public func-
tionin aforeign state or in an international organization,
in relation to the performance of that function” shall be
subject to the same penalties as a person who violates
Poland’s domestic bribery law. Apart from generally ap-
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plicable defenses of mistake of law or fact, there are no
specific defenses provided for this offense. However, a
“facilitation payment” would likely be deemed to be a
payment to obtain an “act of lesssignificance,” and would
be punished less severely than a bribe to influence the
award of business.

According to Polish authorities, intent isrequired to
commit the basic offense. Bribery payments through in-
termediariesare not expressly covered by the Penal Code,
although Polish authorities state that the general provi-
sions would cover the offense. (See Penal Code 29, 18.)
Also, the authorities state that “promisesto provide” in-
cludes both the act of promising as well as offering, al-
though legal authorities and judicia decisions state the
contrary.

Jurisdictional Principles

Polish law providesfor jurisdiction over acrime com-
mitted within Polish territory or where the conseguence
isintended to take place within Polish territory. (See Pe-
nal Code5.) Further, although generally applicable, Pol-
ish law provides for nationality jurisdiction that is con-
ditioned upon dual criminality. (See Penal Code 109,
111.1.) Polish law provides for unconditional extraterri-
torial nationality jurisdiction whenever required by an
international agreement. (See Penal Code 113.) Poland
interpretsthe Convention asrequiring it to assert nation-
ality jurisdiction over foreign bribery offenses without
the requirement of dual criminality.

Coverage of Payor/Offeror

The Polish law applies to any “person,” regardless
of nationality. Polish law does not provide for criminal
liability over legal persons. However, aspart of itsimple-
menting legislation, Poland amended its unfair practices
law to provide for administrative liability for legal per-
sons that violate Article 229.5. (See Act on Combating
Unfair Competition 15a.) Theresponsibility for prosecut-
ing legal personsis entrusted to the Office of Protection
of Competition and Consumers, which may only act af-
ter receiving areferral from the public prosecutor’s of -
fice. Pursuant to this law, liability requires proof that a
natural person violated the foreign bribery law while
acting on behalf of the company and within hisauthority
to represent the company, take decisionson its behalf, or
exercise control over it, or that alower level employee
or agent did so with the consent of such a person. Pros-
ecution and conviction of the culpable natural personis
a prerequisite to corporate liability unless such a pros-
ecution isnot possible dueto lack of jurisdiction or other
legal impediments.
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Coverage of Payee/Offeree

Poland’s bribery law does not define who is a “per-
son performing a public function.” Other provisions of
Polish law, however, encompass a broad range of “pub-
lic officials,” including elected officials, judges, state
prosecutors, employees of state and local governments
and other “state institutions,” and members of the mili-
tary. (See Penal Code 115.13.) Further, Polish case law
indicatesthat the term “ person performing a public func-
tion” encompasses individuals who do not have the sta-
tus of a public official but nonethel ess perform a public
function, e.g., one whose activities in the public sphere
are regulated by law, as well as employees and officials
of public enterprises and agencies. Polish law also cov-
ers payments to a public official through an intermedi-
ary. However, with respect to payments to third parties,
Polish law prohibits only the payment of a pecuniary
benefit but not the provision of anon-pecuniary benefit.
(See Penal Law 115.4.)

Penalties

Polish law provides for acomplex structure of sanc-
tions, in which the penalty is dependent upon the nature
of the public official’s act and the amount of the bribe.
Penaltiesrange from 6 monthsto 12 yearsfor aggravated
offenses and a fine or imprisonment of up to two years
where “the act is of less significance.” (See Pena Law
229(1)-(4).) The courts may impose afineranging from
100 to 720,000 Zloty (PLN)(approx. U.S.$25 to
$181,000) where the crime was committed, as in most
bribery cases, to obtain a material benefit and may also
order debarment from public contracting. Legal persons
are subject to afine of up to 10 percent of their pre-tax
revenue for the year preceding the final action of the
Officefor Protection of Competition and Consumers. (See
Unfair Competition Law 22d.)

Polish law also providesfor theforfeiture of the pro-
ceeds of bribery, including any “financial benefit” from
the offense. (See Pena Code 44-46.) In some circum-
stances forfeiture is only possible upon conviction. (See
Penal Code 44, 45.) When the specific proceeds have
been concealed or dissipated, then the court may order
the forfeiture of substitute assets. Further, where a natu-
ral person committed the offense on behalf of a legal
person, the criminal court may “obligate” the legal per-
son—separately and apart from administrative proceed-
ings under the Unfair Competition Law—to return the
financial benefit, in whole or in part, to the State Trea-
sury.

According to Poland’s penal code, aggravated brib-
ery has a statute of limitation of ten years, while miti-
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gated bribery has afive year limitation. (See Penal Code
101.2.) The period isinitiated the day that the crime is
committed. Additionally, thereis aten-year time period
with respect to the statute of limitations for imposing a
fine on entrepreneurs for unfair competition. (See Com-
bating Unfair Competition article 22d.2.)

Books and Records Provisions

Poland’s Act on Accountancy requires companiesto
maintain accurate books and records that reflect each
economic operation engaged in by the company. Further,
all companies are required to prepare annual financia
statements and economic activity reportsthat reflect hon-
estly the financial status and profitability of the entity.
Thefailureto maintain such accuratefinancial statements
is punishable by a fine ranging from 230 to 2,208,000
PLN (approx. U.S.$58 to $555,000) and up to two years
imprisonment. (See Accountancy Act 77.2.) In addition,
individuals who fail to keep books or records or “dis-
honestly” do so may be punished under the Fiscal Penal
Law by fine or by aperiod of up to two years of impris-
onment. (See Fiscal Penal Law 60-61.)

Money Laundering

Bribery of foreign officialsis apredicate offense for
the application of the Poland’s money-laundering offense,
Penal Law 299.

Extradition/Mutual Legal Assistance

The 1996 U.S.-Poland Extradition Treaty provides
for extradition for offenses that are punishable under the
laws of both parties by deprivation of liberty for amaxi-
mum period of more than one year. Poland does not,
however, extradite its nationals.

Poland entered into a mutual legal assistance treaty
with the United Statesin 1996. In addition, Poland will
provide assistance to other countries based on bilateral
treaties, multilateral treaties such as the European Con-
vention on Mutual Legal Assistancein Criminal Matters
of 1959, or its Code of Criminal Procedure. Similarly,
Poland will provide assistance in civil enforcement ac-
tions against legal persons pursuant to its unfair compe-
tition law.

Complicity, Attempt, Conspiracy

Article 18.1 of Poland’'s Penal Law provides that a
person who directs or orders another person to commit a
crimeisresponsiblefor the crimeasaprincipal . Articles
18.2 and 18.3 establish liability for inducing or aiding
and abetting another to commit an offense. Article 19
states that these latter acts carry the same penalties as
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those for committing the actual bribery, but the court may
apply an “extraordinary mitigation of punishment.” At-
tempts are punishable by the same penalty as the sub-
stantive offense unless the person voluntarily abandons
the prohibited act or preventsthe consequences from tak-
ing place. ( See Penal Law 13.1, 15.1.) However, a per-
son who extends a bribe offer that is not accepted would
be deemed to have committed the substantive offense
rather than an attempt. Poland does not have a separate
offense of conspiracy.

|
Slovak Republic

The Slovak Republic signed the Convention on De-
cember 17, 1997, and deposited its instrument of ratifi-
cation on September 24, 1999. The Slovak Republic par-
tially implemented the Convention by amendments to
its Criminal Code that entered into force on September
1, 1999. However, as noted below, there are significant
gapsin the Slovak Republic’s legislation, which are ex-
pected to be filled by a complete revision of the Crimi-
nal Code that is currently underway.

The Slovak Republic’s current | egislation raises sev-
eral concerns. First and foremost, the Slovak Republic
has not established any criminal or civil liability for cor-
porations. Second, the Slovak Republic has retained the
defense of “effective regret,” which, in the context of
foreign corruption, creates a significant loophole.

Basic Statement of the Offense

The basic statement of the offense of bribing foreign
public officialsis set forth in Section 161b(1) of the Slo-
vak Crimina Code:

Whoever offers, promises or gives a bribe or other
undue advantage, whether directly or through an in-
termediary, to aforeign public official in order that
the official act or refrain from acting in relation to
the performance of official dutieswith theintention
to abtain or retain business or other improper advan-
tage in the conduct of international business, shall
be punished..

Section 161c provides similar coverage for bribery
of members of foreign public assemblies, judges and of -
ficials of international courts, and representatives and
employees of intergovernmental organizations of which
the Slovak Republicisamember or whosejurisdiction it
accepts.

Slovak law recognizes adefense of “effectiveregret,”
which applies when the offender is solicited for a bribe
by an officia and immediately reports the crime to au-
thorities. (See Cr. Code ‘163.) Although the purpose of
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thisdefenseisto assist |aw enforcement in detecting and
investigating domestic corruption by ensuring that cor-
rupt officials are reported before they take any actionin
responseto the bribe, this defense createsapotential loop-
hole in cases of bribery of aforeign official where the
Slovak Republicisnot abletointerveneimmediately and
prosecute the official before any benefit is conferred.

Jurisdictional Principles

The Slovak Republic asserts both territorial and na-
tionality jurisdiction over criminal offenses. Pursuant to
Section 17 of the Criminal Code, Slovak law applies to
offenses committed in whole or in part on Slovak terri-
tory as well as offenses committed abroad that were in-
tended to have an effect within Slovak territory. Pursu-
ant to Section 18 of the Criminal Code, Slovak law aso
appliesto extraterritoria actsby Slovak nationals, aswell
as stateless persons and foreign nationals with perma-
nent residency in the Slovak Republic. This nationality
jurisdiction is qualified, however, by arequirement that
the offense be punishable in the country in which the
crime takes place. Finally, pursuant to Section 20 of the
Criminal Code, the Slovak Republic will apply itslaw to
the extraterritorial crimes of a non-national who is ap-
prehended in the Slovak Republic but not extradited to
the foreign state in which the crime took place, again
subject to the condition of dual criminality.

Coverage of Payor/Offeror

Slovak law imposes criminal liability only upon natu-
ral persons. Although there are some limited civil and
administrative sanctions available, Slovak law does not
provide for effective and dissuasive sanctions against
legal personsfor the offense of bribery of foreign public
officials. We understand that the Slovak Republicintends
to addressthisissuein its recodification of the Criminal
Code.

Coverage of Payee/Offeree
Section 89, paragraph 10 of the Criminal Code de-
fines “foreign public officia” as:
any person holding a function in the legislative or
judicial body or in the public administration of afor-
eign country [or] in an enterprise in which aforeign
country exercises a decisive influence, or in an in-
ternational organization established by statesor other
subjects of public international law.
In addition, Section 161c applies specifically to brib-
ery of a
member of a foreign public assembly, foreign par-
liamentary assembly, or a judge or official of anin-
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ternational court whose jurisdiction is accepted by
the Slovak Republic or to a representative or em-
ployee of an intergovernmental organization or body
of which the Slovak Republic is a member or has a
relationship following from a treaty, or to a person
in asimilar function.

Penalties

The penalty for violation of the base offense under
Sections 161b and 161cis punishment of up to two years
and a monetary sanction. However, when the offender
acts as part of an organized group or derives an “advan-
tage of alarge extent,” defined as 22 million Slovakia
koruna (approx. U.S. $433,840), the range of imprison-
ment isincreased from oneto five years. In addition, an
offender may befined up to SKK 5 million (approx. U.S.
$98,600) and, pursuant to Sections 55 and 73 of the
Criminal Code, any asset that was used to commit the
crime or was obtained as a result of the crime may be
forfeited from the offender or confiscated from third par-
ties.

Books and Records Provisions

Slovak law requires all companies, including state-
owned enterprises, to maintain “accounts in acomplete,
open, and correct manner so that they fairly report all
events that are subject to accounting.” (See Law on Ac-
counting No. 563/1991 Coall, ‘ 7(1).) Companiesthat meet
certainincome requirements are required to have audited
financial statements and to publish certain information
concerning their financial statements (id. at ' 20.) Audi-
torsarerequired to report evidence of money laundering
but not other crimes. (See Law No. 249/1994 Call. to
Prevent Laundering Proceeds of Most Serious Crimes.)
Violations of the Accounting Law are punishableby fines
of upto SKK 1 million (approx. U.S. $19,720). (See Law
on Accounting, ' 37.) In addition, the use of false or dis-
torted data in connection with the keeping of commer-
cial records may also be punished under Section 125 of
the Criminal Code, which carries with it sanctions that
include bans on future business activities, forfeiture of
property, and monetary sanctionsand, if the offender vio-
lated a specific duty resulting from the law or his em-
ployment, imprisonment from one to five years. Addi-
tionally, on October 5, 2000, the parliament approved a
bill making additional persons within a corporation ac-
countable for reporting suspicious transactions, as well
as progressively eliminating anonymous bank accounts.
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Money Laundering

Bribery of aforeign officia is a predicate offense
for the Slovak Republic’'s money-laundering law, pro-
vided that the amount laundered exceeds SKK 4 million
(approx. U.S. $79,000). (See Cr. Code ‘ 252.)

Extradition/Mutual Legal Assistance

The Slovak Republic recognizes the offense of brib-
ery of foreign officials as abasis for extradition, subject
to the requirements of dual criminality and reciprocity.
Although the Slovak Republic will not extradite its na-
tionals, the Slovak Prosecutor General’s Officewill pro-
ceed against such nationals at the request of a foreign
country’s authorities. (See Cr. Code ' 21.)

The Slovak Republic can render mutual legal assis-
tance under both treaty and nontreaty mechanisms, sub-
ject to arequirement of reciprocity. Dual criminality is
not required, and bank secrecy isnot abar in either crimi-
nal or civil matters. (See Law on Banks No. 21/1992,
'38.)

Complicity, Attempt, Conspiracy

Slovak law treats accomplicesasprincipals. (See Cr.
Code‘'9, 10.) A person isliable for the offense if heis
involved in preparing, attempting, or committing the of -
fense. A person may be deemed to have participated in
the offense by inciting, aiding, abetting, or authorizing
the commission of the offense. Slovak law also
criminalizes attempt. (See Cr. Code ‘8(1).)

Slovak law provides for the separate prosecution of
conspiracy only for offenses that fall within the statu-
tory definition of a “very serious criminal offense,” a
definition that limits such offenses to offenses with a
maximum penalty of eight years' imprisonment or more.
(SeeCr. Code''7,41(2), 62(1).) Accordingly, conspiracy
to bribe foreign political officials is not covered by the
Slovak conspiracy law.

|
Spain

Spain signed the Convention on December 17, 1997,
and deposited its instrument of ratification with the
OECD on January 14, 2000. The Spanish implementing
legislation, found in the Organic Act 3/2000 of January
11, entered into force on February 2, 2000. In order to
implement the Convention, Spain added Article 445 bis
(the basic statement of the offense of bribery of foreign
public officials) toitsPenal Code. Sourcesfor thisanaly-
sisinclude provisions from the Spanish Penal Code and
information from the U.S. embassy in Madrid.

The Spanish legislation divides the offense of brib-
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ery of foreign public officials into several categories,
making it difficult to determine the respective penalties,
statute of limitations, etc., for each type of offense. We
are concerned that the amended Spanish Penal Code does
not provide criminal responsibility for legal persons, and
the administrative and civil sanctions that it does pro-
vide may not be effective, proportionate, and dissuasive
asrequired by the Convention. Finally, Spain did not add
a separate definition of “foreign public officia” to its
Penal Code to implement the Convention. Therefore, it
isour understanding that Spanish judgeswill havetoread
the existing definition for domestic officialsin conjunc-
tion with the definition found in the Convention itself.

Basic Statement of the Offense

Article 445 bis of the Spanish Penal Code provides:
Whoever, through presents, gifts, offers or promises,
bribes or attemptsto bribe, directly or through inter-
mediaries, authorities or public officials, whether
foreign or from international organizations, in the
exercise of their position for themselvesor for athird
party, or complies with their demands, so that they
act or refrain from acting in relation to the perfor-
mance of official duties, to obtain or retain a busi-
ness or other improper advantage in the conduct of
international business, will be punished pursuant to
the penalties set forth in Article 423.

Article 445 bis covers the active bribery of foreign
public officials or officials of international organi-
zations, and criminalizes donations, presents, offers,
or promises. It isour understanding that “to offer or
promise” covers offering, promising, or giving.

Jurisdictional Principles
Spain exercises both territorial and nationality juris-
diction. Under Article 23 of the Judiciary Organic Act,
Spanish courts may assert jurisdiction over any actscom-
mitted wholly or partly in Spanish territory, and on board
Spanish ships or airplanes. Article 23.2 provides that
Spain will also have jurisdiction over acts committed
abroad by Spanish nationals or foreigners possessing
Spanish nationality after committing the act, but only if:
» Theact (bribery) is punishable under the law of
the place where it was committed.
» Eithertheaggrieved party or Attorney General’s
office has made a claim before the Spanish courts.
» The accused has not been absolved, pardoned,
or punished abroad for the same act. (If he or she
already has served part of the sentence, then the Span-
ish authorities will take this into consideration in
deciding what the Spanish sentence should be.)
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Coverage of Payor/Offeror

Asdtated above, Article 445 bisappliesto “whoever.”
The Spanish code covers actions by individuals, even
though actions may be carried out by a body corporate.
The Spanish legal system does not establish criminal li-
ability for legal persons, although it does providefor some
administrative and civil penalties.

Coverage of Payee/Offeree

Article 445 bis covers bribes to authorities or public
officials, whether foreign or from international organi-
zations. There is no separate definition for foreign pub-
lic officialsunder the Spanish Penal Code. Instead, Span-
ish courts will have to read Article 24 of the Spanish
Penal Code, which defines public authorities and offic-
ers, in conjunction with the Convention’s definition of
foreign public official in Article 1.4a for a full under-
standing of the definition.

Penalties

Article 445 bis provides that the penalties for brib-
ery of aforeign public official will be those found under
Spanish Penal Code Article 423. Article 423 refers to
penalties for passive domestic bribery, found in Articles
419, 420, and 421 of the Spanish Pena Code. Article
419 providesfor punishment by imprisonment from two
to six years and a fine for as much as three times the
amount of the bribe. Article 420 provides that for com-
pleted unjust acts that are not crimes, the penalty isim-
prisonment from one to four years; for attempt for such
acts, the penalty isimprisonment from one to two years;
and for both, afine for as much as three times the value
of the bribe. Article 421 provides that if abribe is made
so that an official would refrain from acting within the
scope of his or her duties, the penalty is a fine for as
much as three times the value of the bribe.

The Spanish Code does not provide for criminal li-
ability for legal persons. However, the manager of the
legal person may be held liable for the acts of his or her
employees pursuant to Article 31 of the Spanish Pena
Code. Article 31 provides that:

Whoever acts as a “de facto” or “de jure” manager
of alegal person, or who acts on behalf of or as a
legal or voluntary representative of another, will have
to answer personally, even though he may not have
the conditions, qualities or relations that the corre-
sponding crime or misdemeanor requires to be the
active subject of the same, if these circumstances
exist in the entity or person on whose behalf or un-
der whose representation he acts.

Article 20.aof the 13/1995 Act Concerning Contracts
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with the Public Administration, as amended by the 53/
1999 act, provides that alegal person may be prohibited
from Spanish government procurements for up to eight
yearswherethelegal person’srepresentatives have been
convicted of criminal offenses on its behalf.
Pursuant to certain articles under the Spanish Crimi-
nal Procedural Act, including Articles 13, 299, 334-338
and 589, Spanish judges may order the seizure of dona-
tions, presentsor gifts, assets, instruments, and proceeds
related to the offense of bribery of foreign public offi-
cias. Confiscation is available under Article 127 of the
Spanish Penal Code, which provides:
Penalties imposed for a culpable crime or misde-
meanor will bring with them the loss of the effects
coming from it and the instruments used to commit
it, aswell asthe profits coming from the crime what-
ever the transformations they may have suffered.
These effects, instruments and profitswill be seized,
except when they belong to a bona fide third party,
who is not responsible for the crime, and who has
legally acquired them. Effectsand instruments seized
will be sold if their trade is legal, and their product
will be used to cover the civil responsibilities of the
sentenced person. If their trade is illegal, they will
be dealt with according to the regulations and if no
regulations apply, they will be destroyed.
Article 127 provides that confiscation may only be
effected up to the amount needed to cover the
offender’s “civil responsibilities’ such as damages
and compensation, the cost of thelegal proceedings,
and the fine, as set forth in Article 125 and 126.
Pursuant to Spanish Penal CodeArticles131 and 33,
the length of the statute of limitations depends on
the severity of crime allegedly committed. Accord-
ingly, the statute of limitationsfor bribery of foreign
public officials subject to punishment under Article
419 is ten years, and the statute of limitations for
bribery punishable under Article 420 is five years.
Article 132 provides that the statute of limitations
period begins on the date the offense was commit-
ted, or when the last act of a continuous series of
offenses took place, or when the illegal activity
ceased.

Books and Records Provisions

Bookkeeping is regulated under the Spanish Com-
mercial Code and several other related laws. Article 25.1
of the Spanish Commercial Code provides that “all en-
trepreneurs must keep orderly accounts suitable to the
business conducted to provide for chronological moni-
toring of all the respective operations, and draw up bal-
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ance sheets and inventories on aregular basis.” Article 1
definesan entrepreneur asan individua who ownsacom-
pany or a corporate body. Article 25.2 provides that the
entrepreneur or duly authorized person must maintain
accounting books. Article 29.1 states that all accounting
book entries must be in chronological order and clearly
comprehensible. Article 30.1 requires that books and
records be kept for six years. Financial statements, in-
cluding bal ance and income sheets, must be submitted at
year-end closing pursuant to Article 34.1. Article 34.2
providesthat annual accounts must clearly and accurately
disclose the company’s financial situation, assets, and
liabilities. Accounting principles are also covered under
the Royal Decree 1643/90, of December 20, which en-
acted the General Plan of Accounting. Auditing require-
ments are set forth inter alia in the Law on Accounts
Auditing of June 13, 1988, and the Companies Act,
adopted under Royal Legidlative Decree 1564/1989, of
December 22.

Money Laundering

Article 301 of the Spanish Penal Code provides that
whoever acquires, converts, or transmits goods, or car-
riesout any other act to help someone else do so, includ-
ing hiding the illicit origin of the goods, knowing that
they originated from a serious crime, will be punished
by imprisonment from six monthsto six yearsand afine
up to threetimes the val ue of the goods. A conviction for
the underlying offense is not required. It is our under-
standing that bribery of foreign public officials will be
considered a “serious crime” and therefore a predicate
offense for money-laundering legislation when punish-
ableunder Article 419 and 420 of the Spanish Penal Code.
Article 301.4 provides that predicate offenses for Span-
ish money-laundering legislation may occur in whole or
in part abroad.

Extradition/Mutual Legal Assistance

Spain generally does not require dual criminality and
will provide mutual legal assistance in penal matters.
Spain has entered into multilateral agreements on mu-
tual legal assistance, such as the European Agreement
on Legal Assistance of April 20, 1959. Spainisaparty to
multilateral treaties for mutual legal assistancein crimi-
nal matters with Germany, Belgium, Austria, Bulgaria,
Denmark, France, Hungary, Iceland, Luxembourg, the
Netherlands, Portugal, the Czech Republic, Sweden,
Turkey, Finland, Greece, Ireland, Italy, Norway, Poland,
the Slovak Republic, the United Kingdom, and Switzer-
land. Spain has entered into bilateral treaties for mutual
legal assistance in criminal matters with Argentina,
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Canada, the United States, Australia, Mexico, and Chile.

Where dual criminality is required under one of the
treaties, it will be deemed to exist if the offense upon
which mutual legal assistance is based falls under the
scope of the Convention. If no treaty applies, Spain will
apply the principleof reciprocity. It already doesthiswith
Brazil, Japan, New Zealand, and Korea. Where no mul-
tilateral or bilateral treaty or the principle of reciprocity
applies, we understand that Spain will consider the Con-
vention a sufficient legal basis for mutual legal assis-
tance. According toArticle 8.1 of the Constitutional Act,
whenitisconsidered to bein the publicinterest to do so,
Spain may not alow arequest for legal assistanceto be
rejected by invoking bank secrecy.

Spain will also extradite personsfor crimes commit-
ted under the Convention under its existing bilateral and
multilateral extradition treaties. Spain has multilateral
extradition treaties with Austria, Belgium, Bulgaria, the
Czech Republic, Denmark, Finland, France, Germany,
Greece, Hungary, Iceland, Ireland, Italy, Luxembourg,
the Netherlands, Norway, Poland, Portugal, the Slovak
Republic, Sweden, Switzerland, Turkey, and the United
Kingdom. Spain has bilateral extradition treaties with
Argentina, Australia, Brazil, Canada, Chile, Korea,
Mexico, and the United States. It is our understanding
that Spain will consider the Convention (in the absence
of abilateral or multilateral treaty) alegal basis for ex-
tradition. However, it appears that Spain will not extra-
dite persons who bribed a foreign public officia to re-
frain from doing an act which should have been done
within hisor her official capacity (asthe penalty for such
an offense is a fine only). Spain will extradite its own
nationals for crimes pursuant to its multilateral and bi-
lateral treaties, or in the absence thereof, using the Con-
vention as abasis. Article 3.3 of the Passive Extradition
Act provides that where extradition isrefused due to na-
tionality, the charge will bereported to the Attorney Gen-
eral for appropriate legal action.

Complicity, Attempt, Conspiracy

Article 27 of the Spanish Penal Code provides that
principal offenders and accomplices are responsible for
crimes and misdemeanors. Article 28 providesthat prin-
cipal offendersarethosewho carry out the offense, jointly
or by using ancther as an instrument, including thosewho
assist either directly or indirectly and those who cooper-
ate by performing an act necessary for the perpetration
of the crime. Article 29 defines accomplices as those not
covered by Article 28 who cooperate in the execution of
a crime through previous or simultaneous actions. Pur-
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suant to Article 63 of the Spanish Penal Code, accom-
plices receive alower penalty than the main perpetrator
of the offense.

]
Sweden

Sweden signed the Convention on December 17,
1997, and deposited its instrument of ratification with
the OECD on June 8, 1999. Implementing legidation
amending the Penal Code was enacted on March 25,
1999, and entered into force on July 1, 1999. The fol-
lowing analysisis based on those amendments, related
Swedish laws, and reporting from the U.S. embassy in
Stockholm.

The maximum sentencefor bribery of aforeign pub-
lic official is imprisonment for only two years, raising
questions about whether the penalties are sufficiently
“effective, proportionate and dissuasive.”

Basic Statement of the Offense

Under Chapter 17, Section 7 of the Penal Codeg, itis
unlawful to give, promise, or offer a bribe or other im-
proper reward, whether for one’s self or any other per-
son, to, inter alia, aminister of aforeign state, amember
of a foreign legidative assembly, a person exercising
public authority in a foreign state, or a member of the
European Commission, the European Parliament, or the
European Court of Auditors, or judges of the European
Court of Justice for the exercise of official duties. This
provision does not expressly address bribes offered or
made through intermediaries. The law is not limited to
bribes given in order to obtain or retain business or other
improper advantage in the conduct of international busi-
ness.

Jurisdictional Principles

Chapter 2, Section 1 of the Penal Code establishes
jurisdiction over crimes committed in Swedish territory.
Chapter 2, Section 2 providesthat “acrimeis deemed to
have been committed where the criminal act was perpe-
trated and al so where the crime was completed or, in the
case of an attempt, where the intended crimewould have
been completed.” Where a crime is committed in Swe-
den by an alien on a foreign vessel or aircraft against
“another alien or foreigninterest,” under Chapter 2, Sec-
tion 5 authorization from the Swedish Government is
required to initiate a prosecution. Under Chapter 2, Sec-
tion 2, jurisdiction may be established over Swedish na-
tionals and foreign nationals domiciled in Sweden for
crimes committed outside Sweden (1) if the act is crimi-
nal under the law of the place where it was committed,

Chapter 2: Review of National Implementing Legislation

or (2) if the act was committed outside the territory of
any state, the punishment involves deprivation of lib-
erty. Prosecution of offenses committed outside Sweden
generally requires authorization from the Swedish Gov-
ernment.

Under Chapter 35, Section 1 of the Penal Code, the
statute of limitations is five years for crimes punishable
by a maximum term of imprisonment of two years.

Coverage of Offeror/Payor

Chapter 17, Section 7 of the Penal Code refers to
acts by “a person.” Under Swedish law, legal persons
are not subject to criminal liability per se. However, un-
der Chapter 36, Section 7 of the Penal Code, entrepre-
neurs are subject under certain circumstancesto “ quasi-
criminal” corporate fines for crimes committed in the
exerciseof businessactivities. (“ Entrepreneur” isdefined
in the Part I11 of the Commentary to the Penal Code as
“any natural or legal person that professionally runs a
business of an economic nature.”)

Coverage of Payee/Offeree

Chapter 17, Section 7 covers bribes offered or paid
to aminister of aforeign state, aforeign legislator, or a
member of aforeign directorate, administration, board,
committee or other such agency belonging to the state or
to a municipality, county council, association of local
authorities, parish, religious society, or socia insurance
office. Also covered are members of the European Union
Commission, the European Parliament, and the European
Court of Auditors, aswell asjudges of the European Court
of Justice. The statute applies in addition to those who
otherwise exercise public authority in aforeign state.

Under Chapter 17, Section 17, cases of bribery in-
volving certain payees/offerees can be prosecuted only
if the offenseisreported for prosecution by the employer
or principal of the payee/offereeor if prosecutioniscalled
for in the public interest. This category apparently in-
cludes bribes of foreign public officials other than min-
isters of foreign states, members of foreign legislatures,
and officials of certain EU institutions.

Penalties

Chapter 17, Section 7 provides that bribery of for-
eign (or domestic) public officialsispunishable by afine
or imprisonment for amaximum of two years. (The maxi-
mum sentence in Sweden for the most severe crimesis
imprisonment for ten years.) Guidelinesfor determining
the appropriate penalty, including aggravating and miti-
gating circumstances, are listed in Chapter 29 of the Pe-
nal Code. Fines, which are assessed in accordance with
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Chapter 25 of the Penal Code, generally range from 900
to 150,000 Swedish crowns (approx. U.S. $84 -$14,000).

Under Chapter 36, Section 8, corporate fines for
“entrepeneurs’ may rangefrom 10,000 to 3 million Swed-
ish crowns (approx. U.S. $930 -$278,000). Chapter 36,
Section 9 providesthat in determining the amount of the
fine, “special consideration shall be given to the nature
and extent of the crime and to itsrelation to the business
activity.” Chapter 36, Section 10 sets forth certain cir-
cumstances requiring the mitigation or nonimposition of
corporate fines.

Chapter 36, Section 1 of the Penal Code authorizes
the forfeiture of the “proceeds of crime”’ unless forfei-
ture would be “manifestly unreasonable.” Under Chap-
ter 36, Section 4, the value of “financial advantages’
derived “as aresult of a crime committed in the course
of business’ may be forfeited, unless such forfeiture
would be “unreasonable.”

Books and Records Provisions

Accounting obligations are set forth in the Book-
keeper Act, which applies generally to persons carrying
out business activities. The CompaniesAct requires that
companies have audits performed by independent audi-
tors, and contains rules on reporting irregularities that
arediscovered during audits. For private partnershipsand
individuals, auditsarerequired under the Accounting Act.
Chapter 11, Section 5 of the Penal Code provides that
bookkeeping offenses carry penalties of up to two years
imprisonment, with a possible increase up to four years
in“gross’ cases.

Money Laundering

Money laundering is a crime under Chapter 9, Sec-
tion 6a of the Penal Code. All crimes by which an indi-
vidual has enriched himself, or involving acrimina ac-
quisition, are predicate offenses for purposes of this stat-
ute.

Extradition/Mutual Legal Assistance

Extradition between the United States and Sweden
isgoverned by a1961 bilateral treaty (entered into force
in 1963), supplemented by aconvention that entered into
forcein 1984. Under the treaty as amended, offensesare
extraditable if they are punishable by deprivation of lib-
erty for aperiod of at least two years under the laws of
both parties. Sweden is aparty to the European Conven-
tion on Extradition and has bilateral extradition treaties
with a number of countries. Pursuant to the Act on Ex-
tradition of Offenders, Sweden may extradite in the ab-
sence of an extradition agreement. Section 4 of that Act
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authorizes extradition for offenses punishable in Swe-
den by imprisonment for more than oneyear. Under Sec-
tion 2, extradition of Swedish nationalsis prohibited ex-
cept with respect to requests from other Nordic coun-
tries.

Legal assistance to foreign states may be provided
under the Act with Certain Provisions Concerning I nter-
national Mutual Assistancein the Field of Criminal Cases,
the Act on the Use of Coercive Measures at the Request
of aForeign State, and the Act on Taking Evidencefor a
Foreign Court. Dual criminality is generally required. A
mutual legal assistance agreement with the foreign state
is not necessary. The United States and Sweden do not
have amutual legal assistance treaty.

Complicity, Attempt, Conspiracy

Chapter 23, Section 4 of the Penal Code establishes
liability for those who further a criminal act by “advice
or deed” or who induce another to commit the act. Un-
der Swedish law, attempt per se is not a punishable of-
fensewith respect to bribery, although the offense of brib-
ery includes the act of offering a bribe. Likewise, con-
spiracy is hot a punishable offense with respect to brib-
ery

]
Switzerland

Switzerland signed the Convention on December 17,
1997. The Swiss parliament adopted alaw ratifying and
implementing the Convention on December 22, 1999.
Because of a mandatory three-month period (allowing
for a possible referendum) which began on January 11,
2000 (the date that the legidlation was published in the
Official Gazette), the law did not enter into force until
May 1, 2000. Switzerland deposited its instrument of
ratification with the OECD on May 31, 2000. Thisanaly-
sisis based on the relevant Swiss Penal Code provisions
and information from the U.S. Embassy in Bern.

Concerns with the Swiss implementing legidlation
include a lack of legal responsibility for legal persons
and no monetary finesfor natural persons. However, itis
our understanding that a new provision on the responsi-
bility of legal persons has been introduced within the
framework of ongoing revisionsof the general provisions
of the Penal Code.

Basic Statement of the Offense

The basic statement of the offense of bribery of a
foreign public official is contained in Title 19, Article
322 septies of the Swiss Penal Code (PC), which pro-
vides that:
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Anyone who offers, promises, or grants an undue
advantage to a person acting for aforeign state or an
international organization, asamember of ajudicial
or other authority, a civil servant, expert, translator,
or interpreter employed by an authority, or an arbi-
trator or military person, for that person or for an-
other, for him to act or not to act in his official ca-
pacity, contrary to hisduties, or using hisdiscretion-
ary powers, will be punished by five years of im-
prisonment.

Jurisdictional Principles

Article 3, line 1 of the PC provides that it is appli-
cableto anyonewho commitsacrimeor offensein Swit-
zerland. It is our understanding that bribery of aforeign
public official which occursin whole or in part in Swit-
zerland will fall within Swiss jurisdiction. Switzerland
exercisesjurisdiction over extraterritorial offenses com-
mitted by Swiss nationalsin limited circumstances. Un-
der Article 6 of the PC:

Swiss criminal law may apply to a Swiss person who
commits a crime or offense overseas that would be
extraditable under Swisslaw, if theactisasoacrime
in the foreign state where committed, and if the ac-
tor residesin Switzerland or isextradited to the Con-
federation because of hisinfraction. Theforeign law
will be applicableif it ismorefavorableto the guilty
party.

Although non-Swiss persons within Swiss territory
currently cannot be prosecuted, it is our understanding
that within the framework of ongoing revisions to the
general partsof the PC, the application of Swisslaw will
be enlarged to cover acts by such persons.

Coverage of Payor/Offeror

The Swiss law currently covers natural persons. A
new provision on the responsibility of legal persons has
been introduced within the framework of ongoing revi-
sions of the general provisions of the Penal Code.

Coverage of Payee/Offeree

It is our understanding that Article 322 septies cov-
ersall foreign public officials as defined under the Con-
vention, asit includes* persons acting for aforeign state
or an international organization or as a member of aju-
dicial or other authority.” We understand that all levels
of government, including those at thelocal and statelev-
els, are a'so covered. Members of the judiciary are spe-
cifically mentioned, as are civil servants, arbitrators,
trandators, and interpreters. It is also our understanding
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that by its terms article 322 septies includes any person
exercising a public function.

Penalties

The new Swiss legislation provides for a maximum
prison term of five years for natural persons, which is
the same penalty for bribery of domestic officials. There
is no minimum sentence. Article 63 of the PC provides
that “the court shall determine the sentence based upon
the behavior of the offender in committing the offense,
taking into account his motives, prior history and per-
sonal situation.” There are no fines under Swiss law for
bribery offenses committed by natural persons. In addi-
tion to imprisonment, Swiss law also provides for other
sanctions such as: disqualification from holding apublic
officeunder Article 51 PC; disgualification from employ-
ment under Article 54 PC; deportation of foreigners un-
der Article 55 PC; and publication of the judgment un-
der Article 61 PC.

Although currently legal entities cannot be punished
under Swiss jurisprudence, an agent of the legal person
can apparently be held criminally liable. Swiss law also
providesfor civil and administrative sanctionswhich may
be indirectly imposed on Swiss companies as third par-
tiesto an offense.

Article 59 of the Penal Code provides that a judge
may confiscate assets or their monetary equivalent re-
sulting from an offense or which would have served as
payment to an individual for committing a crime. Con-
fiscation from legal entities is currently only possible
when they are considered as third parties to, and not the
authors of, the offense. However, it is our understanding
that oncethe new law concerning legal responsibility for
legal personsis enacted, companies will also be subject
to direct confiscation under Article 59. Seizure is aso
provided for in the civil codes and in the laws of the
cantons.

Article 70 of the Penal Code provides that the stat-
ute of limitationsfor acriminal act isten yearsfor viola-
tions punishable by imprisonment of more than three
years, which is the case for bribery of aforeign public
official. According to Article 71, the statute of limita-
tionswill run from the day when the accused committed
the act; or, if the actions were done in several stages,
then from the day of thelast of the acts; or, if the actions
lasted over a longer period, then from the last day of
their completion. Article 72 provides that the statute of
limitations will not run during an ongoing investigation
or following ajudicia decision concerning the accused.
In the case of bribery of a foreign public official, the
clock may be stopped for a maximum of fifteen years.
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Books and Records Provisions

The Swiss Debtors Code (“Obligations’) contains
the Swiss provisions on books and records. Any com-
pany that must register its trade name with the commer-
cial register isrequired to maintain its books and records
in accordance with Swiss accounting rules. It is our un-
derstanding that Article 957 of the Swiss Debtors Code
generally covers the acts prohibited by Article 8 of the
Convention.

Money Laundering

Article 305 bis of the Penal Code on money launder-
ing providesthat anyone who commits actsthat may pre-
vent theidentification of the origin, discovery, or confis-
cation of sums which the person knows or should have
known resulted from a crime, will be punished by im-
prisonment or a fine. Just as with bribery of domestic
officials, bribery of foreign public officialswill beapredi-
cate offense for the application of Swiss money-laun-
dering legislation. Under line three of article 305 bis of
the PC, the money launderer is punishablewhen the predi-
cate offense was committed outside of Switzerland and
is also punishable in the state where it was committed.

Extradition/Mutual Legal Assistance

Article 35 of the Federal Law on International Mu-
tual Legal Assistance in Criminal Matters (EIMP) pro-
vides that extradition may be granted if: (1) the act is
punishable under both Swisslaw and the requesting coun-
try by imprisonment of a maximum of at least ayear or a
more severe penalty, and (2) Switzerland does not have
jurisdiction.

Swiss law on mutual legal assistanceis provided for
inthe EIMP. Mutual legal assistance in foreign criminal
proceedingsisprovided for in Part 111 of the EIMP. More
specifically, discovery of procedural or official Swiss
documents is governed by Article 63 of the EIMP. In
order to obtain mutual legal assistance which entails co-
ercion under Article 63, Article 64 provides that the re-
guesting country must show that the elements of thecrime
are also punishable under Swiss law. Articles 85-93 of
the EIMP contain provisions on the delegation of crimi-
nal prosecutions, and Articles 94-108 of the EIMP con-
tain provisions on the delegation of enforcement of crimi-
nal judgments. Dual criminality must exist for there to
be mutual legal assistance. This requirement will be sat-
isfied with the entry into force of Article 322 septiesfor
bribery of foreign public officials. Switzerland ratified
the European Convention on Mutual Legal Assistance
on April 20, 1959.

It is our understanding that although Article 47 of
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the Federal law on banking and accounts protects bank
secrecy, such protection is not absolute. Under Federal
and cantonal law, banks and their agents and employees
must testify and supply certain information to the au-
thorities where the law provides that they have a duty to
do so, particularly in criminal proceedings.

Complicity, Attempt, Conspiracy

Complicity is covered in Articles 24 and 25 of the
Penal Code. Article 24 defines an “instigator” as a per-
son who intentionally persuades another to commit a
crime. That person is punished as the “main author” of
the crimeif itiscarried out. An “accomplice” is defined
assomeonewho intentionally lends his assistancein fur-
therance of acrime. Article 25 provides that courts may
penalizethe accompliceto alesser extent thanthe“main
author,” depending on the facts of the case. Although
authorization isnot specifically covered under Swisslaw,
it may fall within the articles on complicity. Attempt for
bribery of aforeign public official iscovered under Swiss
Penal CodeArticles 21 and 23. Conspiracy does not ex-
ist under Swiss law, although Swiss Penal Code article
260 ter criminalizes participationin or support of acrimi-
nal organization.

|
United Kingdom

The United Kingdom signed the Convention on De-
cember 17, 1997. Parliament approved ratification on
November 25, 1998, and the U.K. deposited its instru-
ment of ratification with the OECD on December 14,
1998. The U.K. Government has recognized the need for
new legislation but has not taken steps to introduce and
pass such legidlation in parliament. It is now almost two
yearssincethe U.K. legidation wasreviewed by the Brib-
ery Working Group, and we have yet to see final action.

We based our analysis on the texts of relevant U.K.
laws, aMarch 1998 report of the U.K. Law Commission
that considered how the U.K. would meet the require-
ments of the Convention, information obtained from
nongovernmental organizations, and reporting from the
U.S. embassy in London.

Our main concern with the existing legislation on
which the U.K. isbasing implementation of the Conven-
tion isthat it is unclear whether it applies to the bribery
of foreign public officials. Under U.K. law, bribery of
public officials is primarily covered under the common
law and under three statutes: the Public Bodies Corrupt
Practices Act 1889, the Prevention of Corruption Act
1906, and the Prevention of Corruption Act 1916, re-
ferred to collectively as the Prevention of Corruption
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Acts. Although these statutes address the bribery of do-
mestic public officials, they do not specifically address
the bribery of foreign public officials, and we are un-
aware of any specific cases that interpret the law as ap-
plying to foreign public officials. Another concern we
have isthat although the U.K. has the constitutional au-
thority to assert nationality jurisdiction, it has thus far
declined to consider doing so with respect to offenses
covered by the Convention.

Basic Statement of the Offense

The U.K. is basing its implementation of the Con-
vention upon the Prevention of Corruption Acts and the
common law. Specifically, the U.K. considersthat itslaws
comply with Article 1 of the Convention under the 1906
act, asamended by the 1916 act. Section 1(1) of the 1906
act states that:

If any person corruptly gives or agrees to give or
offers any gift or consideration to any agent as an
inducement or reward for doing or forbearing to do,
or for having after the passing of this Act done or
forborne to do, any act in relation to his principal’s
affairs or business, or for showing or forbearing to
show favour or disfavour to any personinrelationto
his principal’s affairs or business he shall be guilty
of amisdemeanor.

Generally, the 1906 act criminalizes bribes corruptly
offered or given by any person to an agent to induce him
or hertoact or nottoactinrelationto hisor her principa’s
affairsor business. “Agent” isdefined under the Preven-
tion of Corruption Acts as any person employed by or
acting for another, a person serving under the Crown, or
any local or public authority. It is our understanding that
this definition covers domestic public officials, but it is
unclear whether foreign public officials are covered.

Jurisdictional Principles

With very few exceptions, the U.K. exercises only
territorial jurisdiction. It isour understanding that if any
part of the offense, either the offer or acceptance or agree-
ment to accept, takes place within the territory of the
U.K. jurisdiction, it can be prosecuted in the U.K. The
Criminal Justice Act of 1998 on Terrorism and Con-
spiracy providesthat any conspiracy inthe U.K. to com-
mit crimes abroad is a criminal offense. The U.S. em-
bassy reports that the antiterrorism legislation would
apply to aconspiracy in the U.K. to bribe aforeign pub-
lic official. The U.K. does not exercise nationality juris-
diction over bribery offenses, athough it does exercise
nationality jurisdiction over other offenses such as mur-
der, high treason against the crown, and piracy.

Chapter 2: Review of National Implementing Legislation

Coverage of Payor/Offeror

The Prevention of Corruption Acts and the common
law concern bribery by “any person” without distinction
as to nationality. The 1906 act, which covers bribes by
“any person,” does not define “person.” Schedule 1 of
the Interpretation Act of 1978 states that “person” in-
cludes abody or person corporate or unincorporate. The
U.K. legal system provides criminal liability for legal
persons. Companies can be held criminally responsible,
and fined, for the acts of those who control the company,
including representatives of the company.

Coverage of Payee/Offeree

It isour understanding that under the U.K.’s Preven-
tion of Corruption Acts, a public official is identified
based upon his or her position as an officer, member, or
servant of a “public body.” The 1916 act extended the
definition of “public body” to include “local and public
authoritiesof all descriptions.” Asstated above, the 1906
act uses agency law to criminalize bribes that would en-
courage an agent in the public or private sector to con-
travene the principal/agent relationship. Section 1(2) of
the 1906 act defines “agent” as “any person employed
by or acting for another” and Section 1(3) further pro-
vides that “a person serving under the Crown or under
any corporation or any borough, county or district coun-
cil, or any board of guardians, isan agent.” The 1916 act
providesthat aperson serving under a“public body” (i.e.,
under any local or public authority) is an agent within
the meaning of the 1906 act. Nothing in either the Pre-
vention of Corruption Acts or the common law indicates
with certainty whether the U.K. law applies to foreign
public officials. Furthermore, it isour understanding that
the 1906 act does not cover members of parliament or
thejudiciary whenthey are acting in their official capac-
ity.

Penalties

The penalty for corruption in a magistrate’'s court is
amaximum of six monthsimprisonment and/or afine of
£5,000 (approx. U.S. $7,090). For convictionsin crown
courts, the penalty is a maximum of seven yearsimpris-
onment and/or an unlimited fine. There are no express
provisions on corporate criminal liability, but we under-
stand that companies can be fined for breaches of the
criminal law. Thereisno statute of limitationsunder U.K.
laws for prosecution of bribery cases. U.K. courts may
order confiscation of the bribe and the bribe proceeds
under the Criminal Justice Act of 1988, as amended by
the Proceeds of CrimeAct of 1995. Following aconvic-
tion, Section 43 of the Powers of Criminal CourtsAct of
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1973 allowsacourt to order forfeiture from the offender
of lawfully seized property used to commit or facilitate
the offense. It is our understanding that under Section 4
of the Criminal Justice (International Cooperation) Act
of 1990, the U.K. Secretary of State may decide whether
to grant a request for receiving assistance in obtaining
evidence, such as bank records, inside the U.K.

Books and Records Provisions

The CompaniesAct of 1985, Sections 221, 222, and
722 prohibit generally the establishment of off-the-books
accounts, the making of off-the-books or inadequately
identified transactions, the recording of nonexistent ex-
penditures, the entry of liabilitieswith incorrect identifi-
cation of their object, and the use of false documents.
These provisionsgovern private and public limited com-
panies, companies limited by guarantee, and unlimited
companies. Section 223 provides that failure to comply
with Sections 221 and 222 is an offense unless the com-
pany officer can show that he acted honestly and the de-
fault was excusable under the circumstances. On sum-
mary conviction, the penalty for an offense under Sec-
tion 223 isamaximum term of six months and/or afine
of £5,000 (approx. U.S. $7,090), on conviction by in-
dictment, the penalty is imprisonment for a maximum
term of two yearsand/or an unlimited fine. For violation
of Section 722, the penalty is an unlimited fine, and if
theviolation persists, adaily fine. Section 17 of the Theft
Act of 1968 also contains an offense for false or fraudu-
lent accounting, the penalty for which is imprisonment
for amaximum of two years. The CompaniesAct of 1985
also providesthat certain companies must have an exter-
nal audit.

Money Laundering

It is our understanding that since offering and ac-
cepting bribes areindictable offenses, they automatically
fall within the purview of the Criminal Justice Act of
1988, as amended by the Criminal Justice Act of 1993,
which sets forth the U.K. money-laundering legislation,
both as to the bribe and the bribe proceeds.

Extradition/Mutual Legal Assistance

The U.K. has extradition agreements with all of the
OECD member countries except Japan and Korea. The
U.K. isasoaparty to the Council of Europe Convention
on Extradition of 1957. In the absence of an extradition
agreement, the U.K. considers extradition requests on
an ad hoc basis under Section 15 of the Extradition Act
of 1989. If, under the law of the country requesting ex-
tradition, the offense is punishable with a prison term of
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twelve months or more, extradition may be available.
U.K. nationals may be extradited.

Under Part | of the Criminal Justice Act of 1990 (In-
ternational Cooperation), the U.K. can provide mutual
legal assistance in criminal matters to other countries
without treaties or agreements. It is our understanding
that the U.K. will provide assistance to foreign authori-
ties to facilitate any criminal investigation or proceed-
ing in the requesting country, and that there is no thresh-
old penalty level for the provision of mutual legal assis-
tance. We further understand that dual criminality is not
required for mutual legal assistance other than in gen-
eral cases of search and seizure.

Complicity, Attempt, Conspiracy

Complicity, aiding and abetting, incitement, and au-
thorization are addressed in an 1861 act entitled “ Aiders
and Abettors,” which provides that:

Whosoever shall aid, abet, counsel, or procure the
commission of [any indictable offense], whether the same
be [an offense] at common law or by virtue of any Act
passed or to be passed, shall be liable to be tried, in-
dicted, and punished as a principal offender.

The Criminal AttemptsAct of 1981, Section 1, pro-
videsthat a person isguilty of an attempt when he or she
“does an act which is more than merely preparatory to
the commission of the offense.” Under U.K. law, con-
spiracy to commit acrimeisalso acrime, and subject to
the same penalties as the primary offense. The Criminal
Law Act of 1977, as amended by the Crimina Justice
(Terrorism and Conspiracy) Act of 1988, defines con-
Spiracy as “an agreement that a course of conduct shall
be pursued which will necessarily amount to or involve
the commission of any offense or offenses by one or more
of the parties to the agreement if the agreement is car-
ried out in accordance with their intentions.”
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Review of Enforcement
Measures

Enforcement of National Implementing Legislation

As of July 2001, the Convention has been in force
for aimost two and a half years for twelve signatories,
including five G-7 countries, and for over ayear for a-
most two-thirds of the signatories. The U.S. government
recognizes that achieving Convention goals will take
time. The Parties need to establish mechanismsfor iden-
tifying potential violations of their implementing legis-
lation, and for identifying and correcting weaknessesin
their implementation programs. Moreover, prosecutors
need to gain experience in prosecuting these new laws.
Nevertheless, each signatory is entitled to expect full
compliance with commitments made by all signatories
to identify and eliminate bribery of foreign public offi-
ciasininternationa business transactions.

We are not aware of any prosecution by another Party
to the Convention for bribery payments to foreign pub-
lic officials at thistime. However, as with investigations
inthiscountry, the confidentiality of the procedures prior
to prosecution could be one factor. Nonethel ess, we are
disturbed by continuing reports of alleged bribery of for-
eign public officials by firms based in countries where
the Convention isin force. While reports in the general
media are not always sufficiently credible to lead to an
official response, the recurring reporting of some allega-
tions should have initiated inquiries by some of the Par-
ties to the Convention. While not al inquiries will or
should lead to prosecutions, we expect that during Phase
Il reviews governments will be prepared to explain suf-
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ficiently the procedures and methods they have devel-
oped for identifying and pursuing cases of transnational
bribery.

In the United States, Foreign Corrupt Practices Act
(FCPA) investigations of the bribery of foreign public
officials and prosecutions are subject to the same rules
and principles that govern any other federal criminal or
civil investigation. To ensure that uniform and consis-
tent prosecutoria decisions are made in this particular
area, al criminal investigations under the FCPA are su-
pervised by the Criminal Division of the Department of
Justice.

In the twenty-four years since the passage of the
FCPA, the Department of Justice has brought over thirty
criminal prosecutions and six civil injunctive actions.
In addition, the United States Securities and Exchange
Commission (SEC) hasbrought several civil enforcement
actions against issuers for violations of the antibribery
provisions and numerous actions for violations of the
books and records provisions of the FCPA. In the period
January 2000 to May 2001, the SEC settled two cases
involving allegations of violations of the books and
records provisions of the FCPA involvingillicit payments
to foreign officials. The defendants in each case agreed
to pay substantial civil penaltiesin excess of $250,000.

The Department of Justice also has provided assis-
tance to American businesses engaged in international
business transactions. Since 1980, the Department has
issued thirty-five opinions in response to requests from
American businesses stating whether it would take en-
forcement action if the requestors proceeded with actual
proposed transactions.
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U.S. Efforts to Promote Public Awareness

For many years prior to the adoption of the Conven-
tion, the U.S. government sought to educate the business
community and the general public about international
bribery and the FCPA. As aresult, U.S. companies en-
gaged in international trade are generally aware of the
requirements of U.S. law. Since U.S. ratification of the
Convention and the passage of the IAFCA, the U.S. gov-
ernment has increased efforts to raise public awareness
of U.S. policy on bribery and initiativesto eliminate brib-
ery in the international marketplace.

President George W. Bush has made it clear that in-
creasing accountability and transparency in governance
around the world is an important foreign policy objec-
tive for his Administration. In his May 28, 2001, state-
ment on corruption submitted to the Second Global Fo-
rum on Fighting Corruption and Safeguarding Integrity
(Second Global Forum) at The Hague, the President also
advised participants that the United States is committed
to bringing renewed energy to the global anticorruption
agenda, and to increasing the effectiveness of the Ameri-
can policies and programs that address this important
issue.

Over the past year, Secretaries Norman Y. Mineta
and Donald L. Evans, and other senior Commerce offi-
cials, including Under Secretary Grant D. Aldonas, have
spoken out against international bribery and urged sup-
port for the Convention. At the May 2001, OECD Min-
isterial, Secretary Evans made it clear that the Bush Ad-
ministration is determined to fight bribery and corrup-
tion in international business transactions. Recognizing
that the OECD Antibribery Convention was a signifi-
cant step to eliminate these activities, the Secretary in
meetings with business and labor representatives com-
mitted the Commerce Department to continueto promote
effortsto have the Convention implemented and enforced
by every signatory.

The Secretaries of State and the Treasury, the U.S.
Attorney General and senior officialsin their Departments
have been supportive aswell. In May 2001, at the Coun-
cil of the Americas 31st Washington Conference, Secre-
tary of State Colin L. Powell urged participants to fight
corruption, noting that corruption can destroy the stron-
gest democracy, if it isnot dealt with effectively.

InaMay 31, 2001, speech during the Second Global
Forum, U.S. Attorney General John Ashcroft urged coun-
tries not to wait for further anticorruption studies or ad-
ditional international agreements before implementing
their existing treaty obligations.
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Officials of the Commerce, State, and Justice De-
partments are also in regular contact with business rep-
resentatives to brief them on new developments on
antibribery issues and discuss problems they encounter
in their operations. As part of a vigorous outreach pro-
gram, the three departments provide on their Internet
websitesdetail ed information on the Convention, relevant
U.S. laws, and the wide range of U.S. international ac-
tivities to combat bribery. In May 2001, the State De-
partment, in cooperation with the Commerce and Justice
departments, also re-published a brochure titled Fight-
ing Global Corruption: Business Risk Management that
contains information about the benefits of good gover-
nance and strong corporate antibribery policies, the re-
guirements of U.S. law and the Convention, and various
international initiatives underway to combat business
bribery and official public corruption. The brochure is
being made availableto U.S. and foreign companies and
business associations. The brochure can be found at
www.state.gov.

Efforts of Other Signatories

Rigorous enforcement of these new lawsagainst brib-
ery of foreign public officials is one part of the process
in making the Convention a success. Another very im-
portant element is raising public awareness of the laws.
This includes informing the relevant prosecutorial au-
thorities of the new tools they have to prosecute corrup-
tion, as well as counseling businesses and the genera
public about the laws.

For years, businesses from many of the signatory
countrieswere ableto bribeforeign officialswithout fear
of penalty; they even benefitted from being able to de-
duct such bribes from their taxes. This is no longer the
case for most of the signatories to the Convention. It is
theresponsibility of each Party to the Convention to pub-
licize that bribes are no longer an acceptable way to ob-
tain an international contract, and that serious criminal
penalties can be imposed upon those who bribe or at-
tempt to bribe foreign public officials.

However, efforts to raise public awareness about
business corruption and the importance of the Conven-
tion vary widely among other signatory countries. The
United States has the most extensive public outreach pro-
gram of any signatory to the Convention. Several other
countries are also taking useful initiativesto raise public
awareness on the need to fight corruption, both at home
and abroad, and they have expanded their activities over
the past year. Yet in many signatory countries, including
important economies such asBelgium, Italy, Japan, Spain,
and the U.K ., there continues to be relatively little offi-
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cial activity to publicize the Convention or encourage a
public dialogue on unethical business practicesin inter-
national trade.

Governments have sought to draw attention to the
Convention and the problems of business corruptionin a
variety of ways, for example, through speeches by high-
level officials, publications, and well-publicized anticor-
ruption programs. Nongovernmental organizations are
also playing an important role in raising public aware-
ness of corruption and the need for effective remedies.
Transparency International, a nongovernmental organi-
zation committed to promoting good governance and
fighting bribery and corruption, has been particularly
active. Working with a network of representatives and
supporters in seventy-seven countries around the world,
Transparency International has sought to educate gov-
ernments and societies on the importance of fighting
corruption and enacting effective legislation. Other pri-
vate national organizations, somefounded sincethe Con-
vention came into effect, also have emerged to help pro-
mote public awareness of corruption and encourage pub-
lic discussion of possible solutions.

According to reports from U.S. embassies and pub-
lic sources of information, the following countries have
undertaken notable activities to raise public awareness
on corruption.

The government of Australia developed an exten-
sive campaign to raise public awareness of its anticor-
ruption policies. The Australian government has issued
press releases and placed advertisementsin trade publi-
cations to explain the Convention and government ef-
forts to fight corruption. It has also organized seminars
inAustraliaand overseasto brief Australian companies.
In addition, the Australian federal police maintain a
hotline and e-mail sitefor reporting all crimes, including
bribery, known as “ crimestoppers.” It can be reached in
Australiaat 1-800-333-000, or over theinternet at the e-
mail address www.crimestopper s@afp.gov.au.

In Bulgaria, fifteen nongovernmental organizations
have joined together to form Coalition 2000, an advo-
cacy group devoted to fighting corruption. Coalition 2000
isdevel oping an anticorruption action plan and publiciz-
ing the Convention. It hasits own Internet website with
links to the OECD website and the text of the Conven-
tion. The Bulgarian government has endorsed and sup-
ported activities of Coalition 2000. Among Southeast
European countries participating in the Stability Pact,
Bulgaria has taken the lead in promoting a new regional
anticorruption initiative aimed at promoting trade and
investment and improving the overall business climate.
The government has posted the Stability Pact initiative
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on its Internet website and also publicized it at govern-
ment press conferences.

Canada’ s Justice Department has published a book-
let onthe Convention and Canada’ santibribery lawstitled
The Corruption of Foreign Officials Act that isavailable
to its business community. The Justice, Foreign Affairs,
and International Trade Ministries also prepare an an-
nual report to parliament on the implementation of the
Convention. Under the auspices of the federal
Transnational Crime Working Group, a study was con-
ducted, titled Impact on Canada of Corrupt Foreign Of-
ficialsin Other Countries, which was completed in Sep-
tember 2000 and recently made public. The study rec-
ommends that the government create a new body to co-
ordinate federal anticorruption activities, in part because
“[t]hereisagenera feeling in parts of the business com-
munity that Canadian commerce suffers abroad because
individual businesses do not pay bribes on aroutine ba-
Sis as ameans of securing contracts.” The study further
recommends that “research into the scope and impact of
corruption on Canadian commercial interests and on the
issue of trade distortions caused by corruption is re-
quired.” The government has also established atraining
program for its foreign service officerson itslegidation
implementing the Convention and has held a number of
regional seminarsthis past year. In addition to these gov-
ernment initiatives, several nongovernmental organiza-
tions, including Transparency International, the Cana-
dian Bar Association, and the Canadian Association of
Manufacturers and Exporters, are helping to raise public
awareness by holding seminars on the Convention and
related issues.

The government of the Czech Republic has initi-
ated a highly publicized war on corruption as part of its
anti-crime efforts. As part of this campaign, the Ministry
of Interior publishes an annual report on progressin the
fight against corruption. The report is available on the
Ministry’swebsite (www.mvcr.cz/korupce). The govern-
ment also has organized a number of seminars over the
past several years to brief national and municipal offi-
ciasonitsanticorruptionlegislation. Czech officialsalso
have given numerous broadcast and print media inter-
views on corruption and bribery issues. In addition to
these government initiatives, the Transparency Interna-
tional branch in the Czech Republic has conducted its
own public information campaign, distributing posters
and pamphlets that incorporate information on the Con-
vention. The government and Transparency I nternational
Czech Republic will host the 10th International Anti-
Corruption Conference, October 7-11, 2001 in Prague.
This joint meeting of politicians, government officials,

73



and representatives of the private sector, nongovernmen-
tal organizationsand international development agencies
isthefirst of itskind in Central and Eastern Europe.

In France, magistrates and the mediaare continuing
to foster public awareness with their investigations into
domestic and international corruption cases, including
alleged bribes by a major French oil company and more
recently aprobeinto the sale of armsto an African coun-
try through a French company. The French chapter of
Transparency International has also been particularly
active. Despite the wide coverage of corruption cases,
the OECD Convention has not been publicized by the
government or the media. However, a special govern-
ment-related internet site on corruption, which includes
articles on the latest scandals and links to special anti-
corruption sites, can be found at www.adminet.com/obs/
corruption.html.

In Germany, public outrage over alleged improper
donations to the Christian Democratic Union political
party has raised the profile of anticorruption issues. The
German government and busi ness associ ations have been
working together to publicize antibribery laws in semi-
nars and newsl etters. For example, the U.S. Consul Gen-
eral of Dusseldorf and the North Rhine-Westphalia State
Minister of Justice held a conference on enforcement of
the OECD Convention for prosecutors and judgesin June
2000, which wasfollowed in March 2001 by aroundtable
hosted by the Consul General at which U.S. and German
business representatives discussed possible ways to re-
duce corrupt practices abroad. Increasingly, German com-
panies are starting to develop internal proceduresto pro-
mote compliance with the law. To encourage companies
in that direction, the German government now requires
all applicants for Hermes export credit guaranteesto de-
clare that financed transactions have been and will re-
main free of corruption.

In Greece, the Ministry of Justice circulated aques-
tionnaire to all prosecutors’ offices during the summer
2000to report all potential cases concerning the applica-
tion of the Convention.

K or ea has seen adramatic increase in national anti-
corruption activities over the past two years. President
Kim Dae Jung established a presidential anticorruption
commission to investigate corruption and make policy
recommendations. In February 2000, President Kim per-
sonally inaugurated a new anticorruption website on
which Korean citizens may report complaints about un-
fair treatment and public corruption. Under the leader-
ship of Mayor Goh Kun, the city of Seoul has under-
taken ahigh-profile anticorruption campaign featuring a
new online procurement information system that allows
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citizens to monitor the entire administrative process of
government procurement and civil applications. On De-
cember 10-13, 2000, the Korean government sponsored
and organized jointly with the Asian Devel opment Bank
the “ Seoul Conference on Combating Corruption in the
Asia-Pacific Region.” The Seoul metropolitan govern-
ment and the United Nationswill co-host aninternational
symposium on anti-corruption on August 30-31, 2001 in
Seoul. The event will bring together world experts and
high-ranking officialsfrom Asiaand Africaand isaimed
at expanding Seoul’s two-year-old On-line Procedures
Enhancement system (OPEN) that enables citizens to
monitor online civil applicationsfor permits or approval
in areas vulnerable to corruption. In addition, the GOK
will host the Third Global Forum and the Eleventh Inter-
national Anti-Corruption Conference in 2003.

In Mexico, the Vicente Fox administration is spon-
soring the establishment of a semi-autonomous National
Council on Corruption, which will be composed of indi-
viduals chosen for their credibility on corruption issues.
The Council will evaluate government anticorruption
efforts and will be the primary vehicle through which
civil society expresses its views on corruption. Eighty-
one organi zations, including prominent business organi-
zations and NGOs, will support the public-private part-
nership.

The Netherlands hosted the Second Global Forum
on Fighting Corruption on May 28-31, 2001, in The
Hague. Thisimportant conference was attended by some
1,600 participants, including ministerial and senior-level
representati on from 143 countries and 30 nongovernmen-
tal organizations (NGOs). The conference's Final Dec-
laration emphasized the “Guiding Principles’ for effec-
tive national anticorruption efforts that were devel oped
by the United States at the First Global Forum. The Fi-
nal Declaration also stressed the importance of monitor-
ing mechanisms for the implementation of instruments
such asthe OECD, Council of Europe, and I nter-Ameri-
can anticorruption conventions.

The Slovak Republic, under the leadership of Prime
Minister Mikulas Dzurinda, hascalled for anational pro-
gram to fight corruption. Many high-level officials, in-
cluding the Prime Minister and Interior Minister, have
publicly condemned official bribery and pledged to take
action against it. The government has organized several
inter-ministerial conferences to discuss the problem.

Sweden has been an active supporter of the Con-
vention. Senior officials have spoken out against inter-
national corruption and publicly emphasized Sweden’s
willingness to expand the scope of its international co-
operation to combat the problem.
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In addition to the United States, anumber of the sig-
natories to the Convention have posted their national
implementing legislation or draft legislation ontheir gov-
ernment websites or the OECD Anticorruption Division
website: Australia, Austria, Belgium, Canada, Denmark,
Finland, France, Germany, Greece, Hungary, Iceland,
Ireland, Japan, Korea, Luxembourg, the Netherlands,
New Zealand, Norway, Poland, Spain, Sweden, and Swit-
zerland. (See Appendix C for alist of websites.)

Monitoring Process for the Convention

Monitoring iscrucial for promoting effectiveimple-
mentation and enforcement of the Convention by signa-
tory countries. The OECD has developed a comprehen-
sive monitoring process that provides for input from the
private sector and nongovernmental organizations. In
addition to the OECD process, the U.S. government has
its own intensive monitoring process, of which these
annual reports to the Congress are an integral part. The
United States has encouraged all signatories to partici-
pate fully inthe OECD monitoring process and establish
their own internal mechanisms for ensuring follow-
through on the Convention by governments and the pri-
vate sector. We have al so stressed the importance of sig-
natories devoting sufficient resources to ensure that the
monitoring process is effective.

OECD Monitoring

The OECD has established a rigorous process to
monitor implementation and enforcement of the Conven-
tion and of the 1997 Revised Recommendation of the
Council On Combating Bribery In International Busi-
ness Transactions (Revised Recommendation). Our ex-
perience with Phase | of the process confirmsthat it isa
serious undertaking that encourages Partiesto fulfill their
obligations under the Convention. Evaluating implemen-
tation of the Convention is a challenging project given
the diverse legal systems of signatory countries. The
OECD review process seeks to accommodate these dif-
ferences by focusing on the functional equivalence of
measures and theidentification of the strengthsand weak-
nesses of the various approaches to implementation.

Over the past two years, the effectiveness of thispro-
cess has been demonstrated by the willingness of sev-
eral Parties to correct weaknesses identified in their
implementation and enforcement regimes after their leg-
islation has undergone the review process.
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Framework for Monitoring
Article 12 of the Convention instructs the signatories to
carry out a program of systematic followup to monitor and
promote the full implementation of the Convention through
the Working Group on Bribery. Guidance for the Working
Group on monitoring and followup is provided in the
Revised Recommendation.
The key elements of the monitoring program are as
follows:
» A self-evaluation provided in response to the
Working Group questionnaire, ng implemen-
tation of the Convention and Revised Recommen-
dation, including whether the country disallows tax
deductibility of bribesto foreign public officials.
e A peer group eval uation wherein Working Group
members have an opportunity to review the ques-
tionnaire and seek clarifications from representatives
of the signatory government.
» A Working Group report providing an objective
assessment of the progress of the participating coun-
try in implementing the Convention and Revised
Recommendation.
» Regular provision of information to the public
on the Working Group’s programs and activitiesand
on implementation of the Convention and Revised
Recommendation.

Operation of the Working Group

To carry out its mandate, the Working Group agreed
at its July 1998 meeting to certain modalities concerning
the system of self-evaluation and peer group evaluation
provided for in the Convention and Revised Recommen-
dation. The Working Group recognized that a rigorous
process of multilateral surveillance of implementation
was necessary to ensure the effectiveness of these in-
struments.

The monitoring process has been divided into two
stages, animplementation phase (Phase|) and an enforce-
ment phase (Phasell). The objectiveof Phasel istoevalu-
ate whether aParty’simplementing legisl ation meetsthe
standards set by the Convention and the Revised Rec-
ommendation. The objective of Phase Il is to study and
assess the structures and methods of enforcement put in
place by countriesto enforce the application of those laws.
The modalities are summarized below and are al so avail -
able on the OECD’s public website at http://
www.oecd.org//daf/nocorruption/selfe.htm for Phase |
and http:/imww.oecd.org//daf/nocor ruption/selfe2.htmfor
Phase ll.

Phase | began in the latter part of 1998 with the dis-
tribution of a questionnaire to signatories soliciting in-
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formation on how their respective laws and legal sys-
tems implement the Convention and the Revised Rec-
ommendation. The Working Group was instructed to re-
port periodically on the results of the Phase | review to
the OECD Ministers. The Phase | questionnaire contained
acomprehensive list of questions on how Parties intend
to fulfill their obligations under the Convention and the
Revised Recommendation. Countrieswere asked, among
other things, to:

* Provide the dates on which the Convention was

signed and ratified, necessary implementing legisla-

tion was enacted, and the Convention entered into
force.

* Review how each of the substantive provisions

of the Convention, from the elements of the offense

(Articlel) to extradition (Article 10), isimplemented.

» Explaintheir lawsand policiesregarding the tax

deductibility of bribes, accounting requirements, ex-

ternal audit and internal company controls, public
procurement, and international cooperation.

To encourage a candid and frank discussion among
the Working Group members in evaluating each other’s
laws, the Working Group agreed that questionnaire re-
sponseswould betreated as confidential unlessthe coun-
try examined decided to make public its own responses.
For example, the U.S. responses can be found at
www.usdoj.gov/criminal /fraud/fcpa/intagmt.htm.

The questionnaire responses were circulated to par-
ticipants in the Working Group and served as the pri-
mary basisof analysisfor each country examined. At the
onset of the monitoring process, each signatory provided
the OECD Secretariat with the names of two experts to
serve as lead examiners in monitoring implementation.
The secretariat thereafter devel oped atimetable for coun-
tries to be examined. A team of lead examiners drawn
from two states conducted the examination with the as-
sistance of the secretariat.

Several weeks before each Working Group meeting
to examine implementing legislation, the OECD Secre-
tariat prepares a draft analysis and questions based on
the country’sresponsesto the Phase | questionnaire. The
designated lead examiners al so prepare advance written
questions. The examined country then provides written
responses to the secretariat’s analysis and to the ques-
tions posed. At the beginning of each segment of the
monitoring meeting, the designated |ead examiners and
the examined country have the opportunity to make gen-
eral opening remarks. Thelead examinersbegin the ques-
tioning and discussion by raising issues that were high-
lighted as problems during the written exchange stage.
Following discussion and consultation within the Work-

76

ing Group, thelead examiners and the secretariat, in con-
sultation with the examined country, then prepare asum-
mary report and a set of recommendations that must be
approved by the Working Group. The summaries and
recommendations are confidential until the OECD Min-
isters have approved publication of the reports.

From April 1999 through May 2000, the Working
Group completed the reviews of twenty-one signatory
countries and provided itsfirst report to Ministers at the
June 26-27, 2000 Ministerial meeting. The report sum-
marizing the results of the monitoring process and indi-
vidual country assessmentswas subsequently derestricted
and made available to the public on the OECD website.
Since then the implementing legislation of seven addi-
tional Parties has been reviewed. The report on the re-
sults of the monitoring process through the April 2001
Working Group meeting and individual assessments for
these seven additional Parties of the Working Group was
transmitted to Ministers at the May 15-17, 2001 OECD
Council meeting at Ministerial level and subsequently
derestricted and posted on the OECD website at http://
www.oecd.org//daf/nocorruption/instruments.htm. The
Commerce Department Trade Compliance Center also
maintainsalink to these materiasthroughitssite at http:/
/www.mac.doc.govi/tcc.

Phasell of the monitoring process—thegoal of which
isto study the structuresin place to enforce the laws and
rules implementing the Convention and to assess their
application in practice—beginsthisyear with thereview
of Finland. Drafting of the Phase |l questionnaire and
the procedures for conducting on-site visits was com-
pleted at the December 2000 Working Group meeting
and formally adopted by written procedure in January
2001.

To carry out Phase |1 monitoring, the Working Group
will conduct an evaluation for each country that has un-
dergone a Phase | review, which will include an on-site
visit to the country in question in accordance with estab-
lished terms of reference or procedures. The subsequent
evaluation will be based on replies by the country to the
Phase Il gquestionnaire, the results of the on-site visits,
deliberationswithin the Working Group, and discussions
with the private sector.

An objective of Phase |l is to improve the capacity
of Partiesto fight bribery ininternational businesstrans-
actionsthrough critical mutual evaluation of each Party’s
compliance with the requirements of the Convention and
Revised Recommendation. Shortcomingswill be identi-
fied and effective approaches to implementation will be
shared with the other Group members.

In order to obtain an overall impression of the func-
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tional equivalence of a Party’s efforts to implement the
Convention effectively, the questionnaire will request
information on how a Party has dealt with cases under
the Convention and examine theinstitutional mechanisms
that are in place to effectively enforce its laws. In addi-
tion, the questionnaire will seek information on the pro-
motional efforts the country has made to educate the
public on the Convention. Detailed responseswill bere-
guired on a country’s application of its implementing
legislation asit relates to the elements of the Convention
and the Revised Recommendation. The questionnaire is
available on the OECD website at http://www.oecd.org/
/daf/nocorruption/selfe2.htm.

On-site examination teamswill be comprised of one
to two members of the OECD Secretariat and up to three
experts from each of the two lead examining countries.
The on-site visits will take from two to three days. The
examiners will review questionnaire responses of the
country undergoing review and may request additional
information. The country undergoing review will be ex-
pected to provide information concerning the applica-
tion of itslaws and practicesimplementing the Conven-
tion. The on-site reviews will be an opportunity to learn
what remedial steps have been taken by those countries
found to have deficient implementation during the Phase
I review, and al so to explore horizontal issueswhich per-
tain to situations where Parties have implemented obli-
gations of the Conventioninwidely divergent ways(e.g.,
varying statutes of limitations or sanctions). While the
country undergoing review will not be expected or re-
quired to discloseinformation otherwise protected by the
country’s laws and regul ations, information on enforce-
ment and prosecutions will greatly improve the useful-
ness of on-site visits for the country reviewed and the
other members of the Working Group.

The secretariat and lead examiners will prepare a
preliminary draft report on the state of enforcement and
application of the Party’slawsand other measuresimple-
menting the Convention and Revised Recommendation
in the country undergoing evaluation. The country ex-
amined will then be given an opportunity to comment on
the draft report before its submission to the Working
Group. After discussion by the Working Group, during
which the country undergoing examination will be given
an opportunity to make observations, afinal report will
be adopted, which will include an evaluation by the
Working Group. Like Phase | reviews, the Phase |l re-
port and eval uation may contain recommendationsto the
country undergoing review on how to improve its do-
mestic laws and practices to effectively combat bribery
of foreign public officialsininternational businesstrans-
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actions. Aswith Phase | evaluations, the reports will re-
main confidential until transmitted to the OECD Minis-
ters, at which time they will be made available publicly.

As stated above, Finland volunteered to be the first
Convention Party to undergo review and evaluation, ex-
pected before the end of 2001. It is envisioned that ex-
aminations of all participantsin the Working Group will
be completed by 2005 at the latest. The U.S. government
believes that Phase 11 will be the true litmus test of a
Party’s commitment to the Convention and its eventual
effectiveness.

Although Working Group meetings and on-site vis-
its are confidential proceedings, the monitoring process
will provide opportunitiesfor input by the private sector
and nongovernmental organizations. Throughout Phase
| reviews, Transparency International has submitted its
own assessment of the implementing legislation of a
number of the examined countries and has provided in-
put on various other issues ranging from coverage of
bribes to political parties and candidates to recommen-
dations for implementation of the accounting and audit-
ing provisions of the Convention and the Revised Rec-
ommendation.

The Working Group also encourages private sector
input through other channels. It has had anumber of con-
sultations concerning the Convention and related issues
with the Business and I ndustry Advisory Committee and
the Trade Union Advisory Committee (two officially rec-
ognized OECD advisory bodies), Transparency Interna-
tional, the International Chamber of Commerce, and in-
ternational bar groups. The United States will continue
to advocate broad public accessto information onimple-
mentation and enforcement of the Convention. We will
encourage countries undergoing Phase |1 on-site exami-
nations to provide opportunities for the secretariat and
lead examiners to meet with abroad section of represen-
tatives of the private sector and civil society to ascertain
their views on implementation and enforcement of the
Convention and Revised Recommendation. We will aso
continueto urge these same groupsto expresstheir views
and submit information to the Working Group when it
meets to discuss and finalize individual country reports
and evaluations.

With Phase Il monitoring about to get underway, the
Working Group is moving to acritical phase in making
the Convention an effective instrument—ensuring rig-
orous enforcement of the Convention’s obligations. The
United States takes monitoring of the Convention very
seriously and has committed significant resourcesto this
endeavor, at times through supplemental funding for the
Working Group. However, a lack of adequate funding
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for theWorking Group could jeopardizeitsability to carry
out its mandate. The United Stateswill continue to press
for adequate OECD funding for the Working Group, as
it is the responsibility of all OECD Members and Con-
vention signatories to support the work of the Group.

Monitoring of the Convention By the U.S.
Government

Monitoring implementation and enforcement of the
Convention has been a priority for the U.S. government
since it entered into force. The Bush Administration is
equally committed to ensuring full compliance with
agreements with our trading partners. At the Commerce
Department, monitoring compliance with the Conven-
tion—and international agreements generally—remains
a high priority. Secretary Evans stated at his confirma-
tion hearing before the Senate Commerce Committee that
“compliance [with trade agreements such as the Con-
vention] is going to be an absolute with me.” Other U.S.
agencies are also actively involved and making impor-
tant contributions. The Commerce, State, Justice, and
Treasury Departments and the staff of the SEC continue
to cooperate as an interagency team to monitor imple-
mentation and enforcement of the Convention. Each
agency brings its own expertise and has a valuable role
to play.

Participation in the OECD Working Group on Brib-
ery isan important part of the U.S. government monitor-
ing process. As part of that process, attorneysin the Com-
merce Department’s Office of General Counsel, the State
Department Legal Adviser’'s Office, and the Justice
Department’s Criminal Division conduct an in-depth re-
view of each Party’simplementing legislation.

Preparation of these annual reports to Congress is
also anintegral part of the monitoring processwithin the
U.S. government. To fulfill the IAFCA’s reporting re-
guirement, the Commerce Department organizes an in-
teragency task force early in the year to coordinate work
on the congressional report and review ongoing initia-
tives to monitor the Convention over the longer term.
U.S. embassies in signatory countries assist in this pro-
cess by obtaining information on host government laws
and assessing the progressin implementing the Conven-
tion, taking into account the views of both government
officials and private sector representatives. These diplo-
matic reports provide valuableinformation for our analy-
Sis.

The U.S. government has welcomed private sector
input in monitoring the Convention. U.S. officials have
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had numerous contacts with the business community and
nongovernmental organizations on the Convention. We
highly value their assessments and the expertise that they
can bring to bear on implementation issues in specific
countries.

In the year ahead, the Department of Commerce, in
close collaboration with the State and Justice Departments
and other responsible agencies, plansto continueitsrig-
orous monitoring of the Convention. However, because
most signatories now have laws on the books to imple-
ment the Convention, we will focus our efforts to moni-
tor enforcement of the Convention. The following spe-
cific actionswill be taken.

*  The Department of Commerce will continue to
ensure that there is an integrated approach to moni-
toring that includes|egal assessments of implement-
ing legidlation, outreach to the private sector, appro-
priate diplomatic initiatives, and timely analysis of
the latest devel opments on international bribery and
corruption.

» TheTrade Compliance Center, which hasrespon-

sibility in the Commerce Department for monitor-

ing compliance with international trade agreements
with the United States, and the Office of General

Counsel will continue to give heightened attention

to bribery in international business transactions and

implementation of the Convention. This effort will
include strong outreach to the U.S. business com-
munity and nongovernmental organizations. The

Trade Compliance Center will, in close cooperation

with the Office of General Counsel and interested

U.S. agencies, aso continue to oversee preparation

of the annual reports to Congress required by the

IAFCA.

»  Enforcement of implementing legislationiscriti-

cal to ensuring that the Convention is effective in

deterring the bribery of foreign public officials in
international transactions. As almost al of the sig-
natories are now Parties to the Convention, we will
enhance our efforts to urge the relevant authorities
in each Party to address all credible allegations of
bribery of foreign public officials. When informa-
tion is received relating to acts of bribery that may
fall within the jurisdiction of other Parties to the

Convention, the information will be forwarded, as

appropriate, to national authorities for action.

» AsPartiesto the Convention, we must take pre-

ventive action when we learn bribes are being solic-

ited in an international tender. We will seek to en-
gage other Parties to take coordinated action when
such alegations are made and approach such gov-
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ernmentsto let them know our companies cannot pay

bribes, will not pay bribes, and that such tenders must

be decided on the commercia merits of the proposal.

e The Department of Statewill continueto useits

Advisory Committee on International Economic

Policy (ACIEP) to obtain private sector views con-

cerning the Convention and to keep nongovernmen-

tal organizations abreast of progress in the fight
against corruption.

*  The Departments of Commerce and State, work-

ing with other U.S. agencies, will continue to sup-

port active diplomatic and public affairs efforts to
promote the goals of the Convention. Senior offi-
cialswill continueto raiseissuesrelating to the Con-
vention in their meetings with foreign government
officialsand speechesto U.S. and foreign audiences.

U.S. diplomatic missions will be kept informed of

current developments on the Convention so that they

can effectively participate in the monitoring process
and engage foreign governments in a dialogue on
key bribery-related issues.

The United States continues to have the most inten-
sive monitoring program of the other signatory countries.
It istransparent and open to input from the private sector
and nongovernmental organizations. \We expect other sig-
natory countries to find it in their interest to ensure that
the other Parties to the Convention are complying with
the obligations of the Convention. As noted above, are-
cent Canadian study recommendsthat the Canadian gov-
ernment create anew body to coordinate federal anticor-
ruption activities. We urge other Partiesto bring renewed
energy to the global anticorruption agendato expose cor-
rupt practices—including bribery of foreign public offi-
cials—and bring the sunshine of public scrutiny, where,
ultimately, these practices cannot survive. Among other
anticorruption initiatives, the U.S. government will con-
tinue giving a high priority to monitoring implementa-
tion of the Convention so that U.S. businesses can fully
realize the benefits of thisimportant international agree-
ment.

1Since 1977, the U.S. Department of Justice has prose-
cuted 15 additiona casesinvolving bribery of foreign public
officids under federal criminal statutes other than the FCPA.
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Laws Prohibiting Tax
Deduction of Bribes

The OECD Council made an important contribution
to thefight against bribery in 1996: it recommended that
member countriesthat had not yet disallowed thetax de-
ductibility of bribesto foreign public officials should re-
examine such treatment with the intention of denying
deductibility. Thisrecommendation wasreinforced inthe
OECD Council’s 1997 Revised Recommendation on
Combating Bribery in International Business Transac-
tions, which laid the foundation for negotiation of the
OECD Antibribery Convention. All thirty-four signato-
ries to the Convention have agreed to implement the
OECD Council’s recommendation on denying the tax
deductibility of bribes. Substantial progress on imple-
menting the Council’s recommendation has been made,
with only New Zealand reporting that it has not yet com-
pleted action necessary to disallow these deductions.
Nonetheless, deductibility in some countries that have
laws currently in effect may continue for one or more of
the reasons identified bel ow.

Aspart of the monitoring process on the Convention
and the OECD Council’s recommendation, the OECD
gathers information on signatories’ laws implementing
the recommendation on tax deductibility. Information on
current and pending tax legislation regarding the tax de-
ductibility of bribes is available on the OECD website
(http: www.oecd.org/daf/nocor ruption/instruments.htm).
Since 1998, the OECD has posted country-by-country
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descriptions of the treatment of the tax deductibility of
bribesin signatory countries and a summary of pending
changesto their laws. Theinformation on the website is
based entirely on reports that the signatories themselves
provide to the OECD Secretariat.

The U.S. Treasury Department hasrelied heavily on
these reports from signatories to prepare the report in
this chapter on OECD Convention signatories’ lawspro-
hibiting thetax deductibility of bribes. Treasury also drew
on information obtained from U.S. embassies on thisis-
sue. Thisreport providesthe latest avail ableinformation
on signatories’ tax laws that was available from these
sources.

We continue to seek more detailed information on
thesignatories’ tax and bribery laws so that we will have
a better understanding of how the disallowance of tax
deductibility will be applied in practice. As part of that
effort, the Treasury Department isworking to ensure that
the Committee of Fiscal Affairs, the OECD body respon-
sible for tax issues, takes a more active role in monitor-
ing the progress of countriesin implementing the OECD
Council’s recommendation. Treasury is also providing
U.S. technical expertise to the Committee on Fiscal Af-
fairsin order to assist membersin their monitoring work.
For example, with significant assistancefrom U.S. Trea-
sury officials, the Committee on Fiscal Affairs has com-
pleted work on a Bribery Awareness Handbook. This
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handbook, which is designed to serve as a manual for
tax officials in signatory countries to assist them in de-
tecting bribes, includes a discussion of several specific
factors indicating when a bribe may have occurred and
examines techniques for uncovering bribes.

We believe that our information will continue to
improve as the OECD’s monitoring process creates and
makes available publicly amore completerecord of each
signatory’s legal, regulatory, and administrative frame-
work for disallowing the tax deductibility of bribes.

Beginning in 2001, the Committee on Fiscal Affairs
will assist the Working Group on Bribery in designing
questionsto ask Parties during Phase |1 reviews regard-
ing their implementation of the Convention and the Re-
vised Recommendation. The Committee on Fiscal Af-
fairs will also participate in reviewing the responses to
these questions. In addition, the Committee on Fiscal
Affairs will continue to work with non-member coun-
tries who have expressed an interest in the Convention
and related anticorruption issues and will review the ca-
pability of these countries to abide by the Convention
and the Council’s Recommendation. The Department of
State was instrumental in ensuring that adequate funds
were allocated to the Committee on Fiscal Affairsto sup-
port this important monitoring work.

|
Overall Status of Signatories’ Laws Regarding the
Tax Deductibility of Bribes

Signatories to the Convention have made substan-
tial progress on implementing the OECD Council’s rec-
ommendation to disallow the tax deductibility of bribes,
and further progressis expected in the year ahead. Only
one OECD member country (New Zealand) has reported
that it has not yet completed action necessary to disal-
low these deductions. Luxembourg adopted legislation
denying deductibility for bribes in December 2000, and
legislation previously adopted by the Swiss parliament
became effective on January 1, 2001. In addition, France
amended its legiglation to remove “grandfather” provi-
sions from its laws that might have allowed tax deduct-
ibility to continue for contracts entered into before the
Convention entered into force for France.

Despite important positive steps taken by signato-
ries to the Convention, we remain concerned that tax
deductibility of bribery payments may till exist. Deduct-
ibility in somesignatory countries(e.g., Austria, Belgium,
Japan, the Netherlands) that have laws currently in ef-
fect may continue for one or more of the following rea-
sons: the legal framework may disallow the deductibil-
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ity of only certain types of bribes or bribes by compa-
nies above a certain size; the standard of proof for deny-
ing atax deduction (e.g., therequirement of aconviction
for acriminal violation) may make effective administra-
tion of such laws difficult; and the relevant laws may not
be specific enough to deny deductibility of bribes effec-
tively in all circumstances. The United States has noted
its concerns about the effectiveness of measures disal-
lowing tax deductibility in diplomatic exchanges with
other Convention signatories and at meetings of the
OECD Working Group on Bribery and the Committee
on Fiscal Affairs.

The purpose of describing the limitations of country
laws concerning the tax deductibility of bribesisto en-
sure continued focus on improving the situation. What-
ever the nature of the legal or administrative loophole
that makesit possible to deduct abribe to aforeign pub-
licofficial, the practice must be addressed and eliminated.
Further, it must be recognized that enactment of rules
denying deductibility isonly thefirst step. Careful moni-
toring is needed to ensure that the rules are enforced.

Report on Couniry Laws Relating to the Tax
Deductibility of Bribes

Argentina
Tax deductibility of bribes paid to foreign public of-
ficialsis not allowed.

Australia

On May 31, 2000, Australia enacted a new law
[(Taxation LawsAmendment (No. 2) 2000)] that amends
the Australian Income Tax Assessment Act of 1997 to
explicitly disallow the tax deductibility of losses or pay-
mentsthat are bribesto foreign public officials. The dis-
allowance of such losses and payments became effec-
tive on the date of enactment of the new law.

Austria

Accordingtolegislation passed in late October 1998,
bribes paid to foreign public officials are generally no
longer deductible for income tax purposes. The Tax
Amendment Law of 1998, published in Bundesgesetzbl att
(Federal Law Gazette) number 1/28 of January 12, 1998,
amended Section 20, paragraph 1, subparagraph 5 of the
Income Tax Act. Under the new legislation, any cash or
in-kind remuneration whose granting or receipt is sub-
ject to criminal punishment is not deductible from tax-
ableincome. The disallowance appliesto bribesthat are
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subject to criminal punishment under the Criminal Code,
which was amended in August 1998 to extend criminal
liability to bribery of foreign public officials. A deduc-
tion may be disallowed before a finding of a criminal
violation. However, if no criminal violationisfoundina
court proceeding, the tax administration may haveto al-
low the tax deduction.

Belgium

A bill aimed at criminalizing bribes to foreign pub-
lic officials and denying the deductibility of so-called
“secret commissions’ paid in order to obtain or maintain
public contracts or administrative authorizations was
adopted by the Senate on July 9, 1998, and by the House
of Representatives on February 4, 1999. It was published
in the Official Journal on March 23, 1999, and entered
into force on April 3, 1999. However, the new law does
not disallow the deductibility of al bribesto foreign pub-
lic officials.

Other types of commissions paid to foreign public
officials will remain deductible if such commissions do
not exceed reasonable limits, are necessary to compete
against foreign competition, and are recognized as anor-
mal customary practice in the relevant country or busi-
ness sector (i.e., necessary, usual, and normal inthegiven
sector). A tax equal to at least 20.6 percent of the com-
mission must be paid whether or not the commission is
deductible. The taxpayer must present arequest and dis-
close to the tax administration the amount and the pur-
pose of the commissions for the tax administration to
decide whether the commissionisdeductible. If all these
conditions are not fulfilled, the deductibility of the com-
missions is denied, and they are added back to the tax-
able income of the payer. If the payer isacompany, it is
liableto aspecial tax equal to 309 percent of the amount
of the bribe.

Brazil
Brazil does not allow tax deductibility of bribes to
foreign public officials.

Bulgaria

Bulgarian tax legislation does not allow tax deduct-
ibility of bribes to foreign public officials. Bribery is a
criminal activity under Bulgaria's criminal code. The
deduction of bribesin the computation of domestic taxes
is not permitted. This disallowance, however, is ot ex-
plicit in Bulgaria'stax legislation.
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Canada

Since 1991, the Income Tax Act has disallowed the
deduction as a business expense of paymentsin connec-
tion with abribein Canadaof aforeign public official or
aconspiracy to do so. Specifically, effective for outlays
or expenses after July 13, 1990, Section 67.5 of the In-
come Tax Act states that any payment that would be an
offense identified in several provisions of the criminal
code (including bribes and conspiracy to pay bribes to
foreign public officials, or persons or companies con-
nected to foreign public officials) is not deductible for
incometax purposes. This provision also waivesthe nor-
mal statute of limitations so that an amount may be dis-
allowed any timeit isidentified, no matter how long af -
ter it has been paid.

Chile

Chilean tax | egisl ation does not contain specific pro-
visions or rules concerning bribes paid to foreign public
officials. Because bribe payments are not considered to
be compulsory payments, they are not deductible.

Czech Republic

Czech taxation law and regulations do not allow de-
ductions of bribes paid to foreign public officials. De-
ductibility is not possible even in cases where the bribe
could be treated as a gift. Gifts are deductible only in
exceptional cases under two specific conditions. The gift
must be made for one of the following specific purposes:
science, education, culture, fire protection, or some other
social, charitable, or humanitarian purposes. Thegift must
not be above a strictly determined percentage of the tax
basis. Only if both conditions are fulfilled can the gift be
treated as deductible for tax purposes. Although Czech
law has never permitted the deduction of bribes, thispro-
hibition was not previously explicit in legislation. The
Czech Republic amended itslaws on December 12, 2000,
however, to provide that payments to foreign public of-
ficials are not deductible, even in countries where such
payments are tolerated or are not considered an offense.

Denmark

The Ministry of Taxation’sAct No. 1097 of Decem-
ber 29, 1997, which amended the Danish income tax as-
sessment act, repealed provisions allowing for tax de-
ductibility for bribesto public official s effective on Janu-
ary 1, 1998.

Finland
Finland does not have statutory tax rules concerning
bribes to foreign public officials. Similar payments to
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domestic public officials are nondeductible on the basis
of case law and the practice of the tax administration. It
is expected that this case law would also apply to disal-
low deductionsfor bribespaid toforeign public officials.
Onthisbasis, thetax administration in practice currently
denies deductions for bribesto foreign public officials.

France

The French parliament passed | egidlation denying the
tax deductibility of bribes to foreign public officials on
December 29, 1997, as part of the Corrective Finance
Bill for 1997. The law does not allow the deduction of
amounts paid or advantages granted directly or through
intermediariesto foreign public officialswithin the mean-
ing of Article 1.4 of the Convention. As originally en-
acted, thelegidation was“ grandfathered,” in that it might
have allowed tax deductibility to continue for contracts
entered into before the Convention entered into force for
France.

Responding to criticism by other OECD members,
including the United States, the French parliament voted
in February 2000 to removethe grandfather provisionin
the tax legidation. This amendment took effect on Sep-
tember 29, 2000, the date the Convention entered into
force in France.

Germany

Under previous German tax law, deductions or bribes
were disallowed only if either the briber or the recipient had
been subject to criminal penalties or criminal proceedings
which were discontinued on the basis of a discretionary
decision by the prosecution. Legislation adopted on March
24, 1999, eliminated these conditions and denied the tax
deductibility of bribes. The revised legislation is paragraph 4,
Section 5, sentence 1, number 10 of the
Einkommensteuer gesetzin the Seuerentlastungsgesetzof
March 24, 1999, as published in the Bundesgesetzbl att dated
March31,1999 (BGBIIS.402).

Greece
Greece does not allow the deductibility of bribesto
foreign public officials.

Hungary

Hungary does not alow the deductibility of bribes
to foreign public officials, since only expenses covered
in the tax laws are deductible, and the tax laws do not
include a specific reference to bribes.

Iceland
Since June 1998, | celand has not allowed the deduct-
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ibility of bribes to foreign as well as domestic public
officials and officials of international organizations on
the basis of law (Section 52 of the Act No. 75/1981 on
Tax on Income and Capital as amended by Act No. 95/
1998).

Ireland

It is the view of the Irish Revenue Commissioners,
on the basis of legal advice received, that bribes paid to
foreign public officials are not deductible in principle.
These authorities doubt that the conditions for deduct-
ibility could ever be met in practice in Ireland. There-
fore, Ireland has not considered it necessary to introduce
specific legislation to deny a deduction.

ltaly

Italy does not allow deductions for bribes paid to
foreign public officials. Legidation enacted in 1994 made
gains from illicit sources taxable. The nondeductibility
of bribes was unaffected by this 1994 legislation.

Japan

Bribesto domestic public officialsaswell asforeign
public officials are treated as “ entertainment expenses’
under Japanese law. Such expenses are generally not
deductible. However, small companies (with capital not
exceeding approximately $500,000) can get adeduction
for entertainment expenses. If abribe is not recorded as
an entertainment expense, a penalty tax is imposed.

Korea

Korea does not allow deductions for bribes paid to
foreign public officials, since they are not considered to
be business-related expenses.

Luxembourg
The Luxembourg parliament adopted legislation on
December 14, 2000 that deniesthe deductibility of bribes.

Mexico

Mexico does not allow the deductibility of bribesto
foreign public officials, since they would not meet the
general requirements to qualify as deductible expenses.
Such expenses must be strictly essential for the purposes
of the taxpayer’s activities and must be formally docu-
mented. Considering that bribes are treated asillicit ac-
tivities, such payments cannot meet the requirements set
forth in the Mexican Commerce Code. Therefore, the
payment of a bribe is not abusiness activity and isnot a
deductible item.
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The Netherlands

The relevant tax laws do not expressly deny the tax
deductibility of bribesto foreign public officials. Instead,
deductibility is denied only where there has been a con-
viction by a Dutch court or a settlement upon payment
of afine, etc., with the Dutch prosecutor to avoid pros-
ecution. On February 9, 2001, however, the Council of
Ministers approved the intention of the State Secretary
of Finance to prepare a bill amending the fiscal treat-
ment of bribes. If enacted, the new law will provide that
tax officials can refuse the deduction of certain expenses
where they are reasonably convinced based on adequate
indicators that the expenses consist of paid bribes, thus
removing the requirement of a conviction.

New Zealand

L egislation to prohibit the tax deductibility of bribes
is being drafted by the Inland Revenue Department and
is expected to be submitted to parliament later in 2001.

Norway

Under Section 44, paragraph 1, litraa, subparagraph
5 of the Norwegian Tax Law, which was passed on De-
cember 10, 1996, Norway does not allow deductionsfor
bribes paid to foreign private persons or public officials.

Poland

Poland does not allow the deductibility of bribes to
foreign public officials. According to Polish law, bribery is
illegal and a punishable offense for both the briber and the
recipient of the bribe. The provisions of the Corporate Tax
Act and Personal Income Tax Act are not applicable to
illegal activities. Therefore, gains and expenses
connected with the offense of bribery cannot be taken into
account by the tax authorities. As aresult, the taxpayer is not
allowed to deduct them from his income expenses
concerning bribes to foreign officials.

Portugal

Portugal does not allow the deductibility of bribesto
foreign public officials. On December 20, 1997, parlia-
ment adopted new legislation, effective January 1, 1998,
to disallow any deduction relative to illegal payments,
such as bribes, to foreign public officials.

Slovak Republic

The Slovak Republic does not allow deductions of
bribesto foreign public officialsor private persons. Bribes
arenot considered business—rel ated expenses. Recipients
of bribesareliableto criminal prosecution and expenses
related to bribes are not tax deductible.

Chapter 4: Laws Prohibiting Tax Deduction of Bribes

Spain
Spain does not allow deductions for bribes paid to
foreign public officials.

Sweden

A hill explicitly denying the deductibility of bribes
and other illicit paymentsto foreign public officials was
adopted by the Swedish parliament on March 25, 1999,
and became effective on July 1, 1999.

Switzerland

A draft bill onthedenial of tax deductibility of bribes
to foreign public officials was submitted in spring 1998
to the cantons and other interested parties for consulta-
tion. (Matters of direct taxation are mostly within the
competence of the cantons.) The bill was then submitted
tothe national parliament and passed in December 1999.
The bill entered into force and became effective as of
January 1, 2001.

Turkey

Turkey does not allow deductions for bribes paid to
foreign public officials because there is no explicit rule
allowing the deductibility of bribes. Although apossible
loophole could allow Turkish corporations operating
overseas to deduct bribes in certain circumstances, leg-
islation to implement the Convention, whichiscurrently
being reviewed, would eliminate this loophole.

United Kingdom

Under Section 577A of the Income and Corporations
Tax Act 1988, enacted under the U.K. Finance Act of
1993, the U.K. does not allow deductions for any bribe
if that bribeisacriminal offense, contrary to the Preven-
tion of Corruption Acts. The U.K. has declared that the
Prevention of Corruption Acts apply to bribesto foreign
public officials. If any part of the offense is committed
in the U.K.—for example the offer, agreement to pay,
the soliciting, the acceptance, or the payment itself—such
action would violate the Prevention of Corruption Acts
and would then not qualify for tax relief. In addition,
U.K. tax lawsalso deny relief for all giftsand hospitality
given, whether or not for corrupt purposes.

United States

The United States does not allow deductions for
bribes paid to foreign government officials, if that bribe
isacrimina offense. Both before and after the United
States criminalized bribery of foreign government offi-
cias, the government denied tax deductions for such
payments. Before the enactment of the Foreign Corrupt
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Practices Act of 1977, tax deductions were disallowed
for payments that were made to an official or employee
of aforeign government and that were either unlawful
under U.S. law, or would be unlawful if U.S. laws were
applicable to such official or employee. The denial of
the tax deduction does not depend on a conviction in a
criminal bribery case.

After the United States criminalized bribery of for-
eign government officials, U.S. tax laws were changed
to disallow tax deductions for payments that are unlaw-
ful under the Foreign Corrupt Practices Act of 1977
(FCPA). With respect to U.S. tax provisions for Con-
trolled Foreign Corporations, any payment of a bribe by
aforeign subsidiary is treated as taxable income to the
U.S. parent. Also, to the extent relevant for U.S. tax pur-
poses, bribes of foreign officials are not permitted to re-
duce a foreign corporation’s earnings and profits. U.S.
denial of tax deductibility or reduction of earnings and
profits does not depend on whether the person making
the payment has been convicted of a criminal offense.
On tax deductibility, the Treasury Department has the
burden of proving by clear and convincing evidence that
apayment is unlawful under the FCPA.
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Future Negotiations to
Strengthen the Convention

During the negotiation of the Convention, the United
States sought to include coverage of bribes paid to po-
litical parties, party officials, and candidates for public
office. These channels of bribery and corruption are cov-
ered in the Foreign Corrupt PracticesAct (FCPA). They
are not, however, specifically covered in the Conven-
tion.

The United States has repeatedly expressed its con-
cern that failure to prohibit the bribery of political par-
ties, party officials, and candidates for office may create
aloophole through which bribes may be directed in the
future. Although the FCPA has prohibited the bribery of
these persons and organizations since 1977 and no such
loopholein U.S. law has existed, our experience shows
that firms do attempt to obtain or retain business with
bribes of this nature. The first case brought under the
FCPA involved a payment to a political party and party
officials. In the fight against corruption, bribesto politi-
cal parties, party officials, and candidates are no less
pernicious than bribes to government officials.

The United States has been unable to convince other
Convention signatoriesto include this broader coverage
of bribery in the Convention. We did succeed, however,
in getting signatories to keep thisissue and certain other
issues under study. Five issues were identified by the
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OECD Council in December 1997 for additional exami-
nation:
» Bribery actsin relation to foreign political par-
ties.
e Advantages promised or given to any person in
anticipation of that person becoming aforeign pub-
lic official.
» Bribery of foreign public officials asa predicate
offense for money laundering legislation.
» Theroleof foreign subsidiariesin bribery trans-
actions.
* Theroleof off-shore centersin bribery transac-
tions.

Although not addressed by the OECD Council, pri-
vate sector bribery and the question of whether the obli-
gations of the Convention should be extended to include
an explicit prohibition of payments to immediate family
members of foreign public officials are also of interest
to the United States.

The United States has continued to express its con-
cern at OECD meetings about the need to broaden cov-
erage of the Convention and also with signatory govern-
mentson abilateral basis; it hasinsisted that this subject
remain on the OECD agendafor further discussion. Over
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the past year, important work was undertaken within in
the Working Group and under the sponsorship of Trans-
parency International.

|
Outstanding Issues Relating to the Convention

Political Parties, Party Officials, and Candidates

The United States has kept the issues of bribes to
foreign political parties, and candidates for office on the
OECD’s agenda. Nevertheless, we continue to face in-
difference and even strong resistance from many other
countries. Thisresistance seemsto arisein part from the
fact that many countries implemented the Convention
by simply amending their domestic corruption laws,
rather than enacting afreestanding law such asthe FCPA.
These countries, in particular, have resisted expanding
their definition of “public officia” to include political
parties, party officials, and candidates, in large part due
to the potential effect upon domestic corruption law. In
addition, other countries have argued that such bribes
are already covered by their national laws (e.g., through
laws on trading in influence). We are concerned, how-
ever, that these laws may not be sufficiently comprehen-
sive to encompass al corrupt payments to political par-
ties, party officials, and candidates. Nevertheless, most
countries are of the view that Parties should implement
the Convention asit isand monitor implementation over
time to see whether changes are necessary.

In successive ministerial communiques, OECD min-
istershave called for attention to these and the other three
issues. In addressing theseissues, the 2001 communique
indicated that ministers expected progress towards final
action on these issues: “OECD will move ahead on re-
lated issues: bribery acts in relation with foreign politi-
cal parties; advantages promised or given to any person
in anticipation of that person becoming aforeign public
official; bribery of foreign public officials asa predicate
offense for money laundering legislation; and the role of
foreign subsidiaries and of off-shore centers in bribery
transactions.” The U.S. delegation has been adamant in
having theissues of bribesto political parties and candi-
dates carefully analyzed by the Working Group. It has
regularly raised the question of further coverage of the
Convention at Working Group meetings and has pressed
to keep these issues on the agenda.

In October 2000, at La Pietra, Italy, Transparency
International (T1) convened a meeting of twenty-eight
individuals from nine countries representing the private
sector, public institutions, and civil society to review is-
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sues relating to corruption and political party financing.
The U.S. government participated in these discussions
which resulted in the “La Pietra Recommendations’—
five proposalsintended to address concernsthat payments
to political parties may be used to circumvent the inten-
tions of the Convention. An informal Working Group
consultation with civil society, the private sector, and
trade union representatives was held in February 2001
to consider possible future actions on the bribery of po-
litical parties and candidates. Experts drawn from the
group of participants at La Pietra presented the recom-
mendations and sought to illustrate potential problem
areas due to the lack of coverage of the Convention of
certain bribe payments made to political partiesand their
officials. While many Working Group members are still
reluctant to engage in further discussion of revising the
Convention, we were successful in making progress on
exploring these issues further. Recognizing that such a
gap in Convention coverage would be potentially a seri-
ous problem, the Working Group agreed to issue aques-
tionnaire to signatories to determine whether their laws
implementing the Convention applied to bribesto politi-
cal parties and candidates. The gquestionnaire also will
request information concerning bribery transactions in-
volving foreign subsidiaries. We expect the questionnaire
to be circulated in late summer 2001.

Bribery as a Predicate Offense to
Money Laundering

Article 7 of the Convention requires a Party that has
made bribery of its own public officials a predicate of-
fense for applying its money-laundering legisliation do
so on the same terms for the bribery of aforeign public
official. Based on the reviews of implementing legisla-
tion, most signatory countries do make bribery of afor-
eign public official apredicate offense for application of
money-laundering legislation in accordance with this
standard. However, some signatories have not made brib-
ery of their public officials a predicate offense; other sig-
natories have placed conditions on the application of their
money-laundering legislation. For these reasons, there
are differences among the signatories with respect to
money-laundering that could result in uneven applica-
tion of the Convention.

Many signatory countries, particularly the European
and civil law countries, define money laundering as the
concealment of proceeds from al “serious crimes,” as
that term isdefined under their domestic legislation. Oth-
ers, like the United States, define predicate crimes by
listing specific offenses or statutory provisions.
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How jurisdictions define “ serious’ cannot be gener-
alized. Definitions are based on individual domestic le-
gal systemsin each country (i.e., punishable by impris-
onment of a certain period of time or roughly the dis-
tinction between a misdemeanor and a felony).

Therefore, if al parties to the Convention would
make bribery a serious offense for the purposes of do-
mestic money-laundering legisation, there would seem
to be no need for going beyond the requirements in Ar-
ticle 7 of the Convention. Language endorsing the appli-
cation of bribery as a predicate offense for money laun-
dering was included in the G-8 conclusions at Moscow
in October 1999. Sincethen, aconsensus appearsto have
emerged within the OECD Working Group on Bribery
on the need to make bribery a predicate offense for
money-laundering legidation. In its June 2000 ministe-
rial communigue OECD ministers recommended that
bribery of foreign public officials should be made a seri-
ous crime for triggering the application of money-laun-
dering legislation. The 2001 ministerial communique
included money laundering among the issues that the
OECD will addressfurther in the coming year. The Work-
ing Group has committed to review any action the Fi-
nancial Action Task Force has taken regarding the rec-
ommendation of ministers and will examine this issue
during Phase Il reviews.

In the United States, bribery of aforeign public offi-
cial in violation of the FCPA is a predicate offense for
purposes of the Money Laundering Control Act. As part
of the National Money Laundering Strategy, on January
16, 2001, the U.S. government rel eased new guidance to
help U.S. financia institutions avoid transactions that
might involve the proceeds of official corruption. The
Guidance on Enhanced Scrutiny for Transactions That
May Involve the Proceeds of Foreign Official Corrup-
tion encourages U.S. financia institutions to scrutinize
large accounts and transactionsthat may involvethe pro-
ceeds of corruption by senior political figures, their im-
mediate families, or close associates. The guidance, is-
sued by the Department of the Treasury, the Board of
Governors of the Federal Reserve System, the Office of
the Comptroller of the Currency, the Federal Deposit
Insurance Corporation, the Office of Thrift Supervision,
and the Department of State, isavailable on the Internet
at www.treas.gov/press/rel eases/ps1123.htm.

In addition, on October, 30, 2000, eleven major U.S.
and European private banks concluded their year-long
effort to establish money-laundering guidelines. The
Global Anti-Money Laundering Guidelines for Private
Banking, also known as the Wolfsberg AML Principles,
stipulate that the bankswill conduct due diligence onthe
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source of wealth and the source of funds and will accept
only those clientsreasonably established to belegitimate.
The principles, which were discussed at the December
2000 Working Group meeting, can be viewed at
www.wolfsbergprinciples.com.

The Role of Foreign Subsidiaries

Foreign-incorporated subsidiaries are potentially
subject to the law of the country in which they are incor-
porated and the law of any country in which they oper-
ate, or where they take any action in furtherance of an
unlawful payment. For example, aforeign-incorporated
subsidiary of an American company—ijust like any for-
eign company—is subject to the FCPA if it takes any act
in furtherance of the offer, promise to pay, payment, or
authorization of an offer, promise, or payment of abribe
within U.S. territory. We understand that other Partiesto
the Convention may assert a similar form of territoria
jurisdiction, athough there are some gaps in the cover-
age of extraterritorial acts by corporations.

No OECD member country holds parent corporations
absolutely liable for the criminal acts of their subsidiar-
ies. In the United States and other Convention signato-
ries that impose liability on legal persons, parent corpo-
rations may be held liable only for the acts of their sub-
sidiaries that are authorized, directed, or controlled by
the parent corporation. The United States has, therefore,
urged further examination of strong standards of corpo-
rate governance, business ethics, and international ac-
counting standardsto ensure that foreign subsidiaries do
not use their independence to obtain business through
means prohibited to their parents.

TheWorking Group has recommended that countries
introduce the concept of corporate responsibility of the
parent in the supervision of the activities of the foreign
subsidiary. It also has considered whether civil sanctions
arising from the lack of effective supervision merited
further examination. The Group also recommended the
encouragement of corporate governance programs to
promote self-regulation. The Working Group will focus
on the nature and the extent of theissues concerning brib-
ery transactions that involve foreign subsidiaries when
it issues the questionnaire to signatories in late summer
2001 with regard to bribesto political parties and candi-
dates.

The Role of Offshore Financial Centers

There appears to be broad agreement on the need to
encourage adherence to internationally accepted mini-
mum standards regarding anti-money laundering, finan-
cial regulation, company law, and mutual legal assistance.
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These issues are not exclusive to off-shore centers, nor
are they restricted to the fight against bribery and cor-
ruption. The Working Group has dedicated several ses-
sions to the issue of off-shore centers to determine the
significance of the problem asit relates to bribery of for-
eign public officials and whether there are aspects of the
problem not being dealt with in other forums that might
benefit from Working Group activity. This work contin-
ues.

Compliancewith international normsisafocal point
of the Financial Stability Forum’s Working Group on
Offshore Financial Centers, while the Financial Action
Task Force's Ad Hoc Group on Noncooperative Coun-
tries and Territories is concentrating on the ability and
willingness of jurisdictions to cooperate in the fight
against money laundering. Other international forums
with related initiatives are the United Nations, the Euro-
pean Union, the Council of Europe, and the G-8. Brib-
ery transactionsfreguently are carried out, at least in part,
in jurisdictions that do not participate in arrangements
for international cooperation. This greatly complicates
multilateral effortsto promote transparency in financial
and commercia transactions and greater mutual legal
assistance.

|
Other Issues Relating to Coverage

Immediate Family Members of Foreign Public
Officials

In the Working Group on Bribery, the United States
has informally raised the question of whether the Con-
vention provides adequate coverage of bribes paid to
immediate family members of foreign public officials.
Thereis general agreement that bribes paid to agovern-
ment official through a family member—either at the
direction of a corrupt foreign official, or where there is
an understanding that the family member will pay some
or all of the bribetotheofficial, or the official will other-
wise benefit—is adequately covered by the Convention.
Since al other bribes paid to officials through interme-
diaries are already covered by the Convention, we thus
far have found no support for expanding the Convention
to provide for an explicit prohibition against bribes paid
to immediate family members in the absence of the di-
rection of a government official or absent the intent or
expectation of the bribe payor that all or a part of the
bribe will be paid to agovernment official or the official
will otherwise benefit. Indeed, we do not provide in our
FCPA for coverage of paymentsto family members apart
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from such cases.

In the ongoing process within the OECD of review-
ing the implementation and enforcement of the Conven-
tion by each party, we will continue to examine whether
bribes paid to immediate family members may provide a
loophole of sufficient magnitude so as to undermine ef-
fective implementation of the Convention.

Private Sector Corruption and Other Issues

The issue of private sector corruption, which goes
beyond the scope of the Convention, has been addressed
in sessions of the Working Group and in informal con-
sultations with representatives of civil society, notably
the OECD Trade Union Advisory Committee (TUAC)
and the Business and Industry Advisory Committee
(BIAC). TheWorking Group concluded in July 1999 that
the question of bribery within the private sector was
largely undefined and unexplored, but nevertheless im-
portant. A summary and conclusions of the International
Chamber of Commerce study on “ privateto private brib-
ery” are expected to be presented to the Working Group
after itsfinalization in the autumn of 2001. The Working
Group has not addressed the question of corruption of
officials for purposes other than to obtain or retain busi-
ness.

TheWorking Group sessionswith TUAC and BIAC
also have dealt with the solicitation of bribes and the
protection of whistle blowers (either within government
or business) who come forward to expose corruption.
Solicitation remains on the agenda of the Working Group
as an area of concern and possible followup in the con-
text of the Revised Recommendation. Whistle blowing
isasubject that goes beyond the scope of bribery of for-
eign public officials. Nonetheless, in considering further
actions to explore the potential problems of solicitation
and therole played by whistle blowingin thefight against
corruption, the Working Group agreed to include ques-
tions related to both subjects in the Phase Il question-
naire.

In addition, the Working Group has been examining
private sector corruption in terms of the relationship be-
tween the Convention and related OECD anticorruption
initiatives and the OECD Guidelines for Multinational
Enterprises (the Guidelines). The OECD guidelines of-
fer yet another vehicle for advancing the goals of the
Convention. Originally adopted in 1976, the Guidelines
are non-binding recommendations to enterprises, made
by thethirty-three governmentsthat adhereto them. Their
aimisto help Multinational Enterprises (MNES) operate
in harmony with government policies and with societal
expectations. In the most recent revision adopted by the
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OECD ministers on June 27, 2000, an entire chapter on
combating bribery that tracks closely the key provisions
of the Convention wasinserted into thetext of the Guide-
lines. While the Guidelines are voluntary and not legally
enforceable, they draw attention to the pernicious effects
of bribery and corruption and encourage companies to
take a proactive approach to addressing the problems.
The follow-up mechanism described in the Procedural
Guidance details how the National Contact Points for
the guidelines can assist parties in resolving issues per-
taining to the Guidelines.

Chapter 5: Future Negotiations to Strengthen the Convention
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Expanding the Membership

of the Convention

Aswe approach completeratification and implemen-
tation of the Convention, the Working Group and the
United States have concluded that a targeted expansion
of the Convention membership to appropriate states could
contribute to the elimination of bribery of foreign public
officialsininternationa businesstransactions. Therefore,
the Working Group has developed criteriafor accession
to the Convention, and since our last report, one appli-
cant country has been favorably considered for acces-
sion. We expect a small number of additional qualified
applicants to satisfy the conditions for Working Group
observership or full accession to the Convention in the
coming years.

|
Development of Accession Criteria

Article 13.2 of the Convention provides that it shall
be open to accession by nonsignatoriesthat have become
full participants in the OECD Working Group on Brib-
ery or any successor to its functions. In addition, the
OECD Commentaries on the Convention encourages
nonsignatories to participate in the Working Group pro-
vided that they accept the 1997 OECD Revised Recom-
mendation of the Council on Combating Bribery in In-
ternational Business Transactions and the 1996 OECD
Recommendation on the Tax Deductibility of Bribes to
Foreign Public Officials.
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Faced with an increasing number of requestsfor ac-
cession to the Convention, in mid-1999, the Working
Group began discussions on the subject and asked the
United States to lead an ad hoc group to define criteria
and entrance procedures for Working Group member-
ship and Convention accession. The ad hoc group pro-
duced an approach intended to permit aselectiveincrease
in signatory states, while at the same time eliminating
inappropriate motivations for membership or accession
(e.0., use of accession as a prestige symbol or as a step-
ping stone to participation in other OECD bodies). In
presupposing a slow expansion and limiting it to care-
fully chosen states, the policy proposals also were in-
tended to preserve the critically important ability of the
Working Group to continue its effective evaluation of
Convention implementation and, equally significant, to
not hinder the near-term start of enforcement reviews or
broadening of Working Group attention to new issues.

The proposals developed by the U.S.-led ad hoc
group were approved by the full Working Group in Oc-
tober 1999, as set forth in an OECD Council resolution,
the accession criteria require that signatory states be
“magjor players’ and demonstrate that their inclusion
would be of “mutual benefit.”

The Working Group also agreed that other factors
could betaken into account in order to provide someflex-
ibility. For example, it was agreed theterm “ major player”
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should apply to states with regional importance or sig-
nificant market shares in particularly sensitive export
sectorswhere commercial bribery isprevalent. Defense,
aviation, construction, and telecommunications were
cited as examples. In addition, “mutual benefit” not only
was seen as encompassing areadinessto participate con-
structively in Working Group deliberations, but also was
regarded as dependent on the existing legal framework
of a prospective signatory, including legislation for the
criminalization of bribery. Without such a legal infra-
structure, serious doubts were raised by many regarding
the ability of astate to participate in the Working Group
in a meaningful way.

A first step toward the enlargement of Convention
membership was taken at an outreach session on June 5,
2000. Fourteen states and Hong Kong? responded to in-
vitations issued by the OECD Secretariat. At thisinfor-
mation session, accession criteria, Convention obliga-
tions, and Working Group activities and admission pro-
cedures were explained. All participants in the session
were asked to respond to a questionnaire seeking infor-
mation on entrance qualifications. Eight of these appli-
cantsresponded to thisinitia request for information and
only two, including Slovenia, responded to a later re-
quest for additional information in atimely manner.

|
Application of Accession Criteria

In April 2001, the Working Group on Bribery com-
pleted itsfirst examination of an applicant for accession
to the Bribery Convention. In responseto instructions of
the OECD Council to provide atechnical opinion onthe
participation of Sloveniain the Working Group, thegroup
recommended that Slovenia be invited to become a full
participant in the Working Group. The group judged that
Sloveniaisa“major player,” asinterpreted by the Work-
ing Group, and that its accession would offer necessary
“mutual benefit.”

Slovenia's prospective accession will be historic. It
will mark the first time that Convention accession and
Working Group membership have been offered sincethe
Convention came into force in February 1999. In part,
this first expansion of membership is linked to the fact
that Convention ratificationisnow virtually complete. It
isalso key that implementation appearsto bewell in hand
and that Phase Il examinations of Convention enforce-
ment are about to commence. Taken as a whole, these
factors appear to ensure that initiation of expansion now
will not detract from the overall goal of maintaining a
high-standard Convention with rigorous peer monitor-
ing.
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At the time of thiswriting, there are still nine coun-
triesin the applicant queue, and we anticipate that amea-
sured and targeted expansion may take place in the next
several years. However, in its report to Council on
Slovenia's examination, the Working Group noted that
resource constraints will need to be factored into future
decisions on expansion. In addition, the Group cautioned
that the recommendation for immediate full participa-
tion for Slovenia should not be regarded as a precedent
for future candidates. The Group determined that candi-
dates not as well qualified as Slovenia might expect to
be offered a period of observership in the Group, or be
advised to pursue association with other anticorruption
instruments. It is also apparent that the Group remains
concerned that applicant states not see accession as a
prestige symbol or as a stepping stoneto participationin
other OECD bodies. Finally, the United States and other
members of the Working Group expressed special inter-
est in seeking more regional diversity among prospec-
tive signatories.

|
Anticorruption Declaration

Anearlier proposal for apossible anticorruption dec-
laration has been shelved by the Working Group, at |east
for the time being. The United States and some other
delegations had viewed such an instrument as useful both
for current parties to the Convention and for
nonsignatories interested in a closer association with
anticorruption activities. It was, among other things,
viewed as ameans of |etting nonsignatories demonstrate
their commitment to an improved investment climate and
contribute to better governance standards worldwide.
However, advances concerning other anticorruption in-
struments over the past year, including the decision to
begin negotiation of a comprehensive United Nations
convention against corruption, have persuaded a major-
ity of the Working Group that an OECD anticorruption
declaration for nonsignatoriesisunnecessary at thistime.

!Attendees were Benin, Colombia, Croatia, Estonia, Hong
Kong, Latvia, Lithuania, Malaysia, Peru, Romania, Russia,
Slovenia, South Africa, Thailand, and Venezuela.
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Senate of the Anited States

IN EXECUTIVE SESSION

Fulp 31, 1998

Regolbed, (two-thirds of the Senators present concurring therein),

That the Senate advise and consent to the ratification of the Convention on
Combating Bribery of Foreign Public Officials in International Business Transactions,
adopted at Paris on November 21, 1997, by a conference held under the auspices of the
Organization for Economic Cooperation and Development (OECD), signed in Paris on
December 17, 1997, by the United States and 32 other nations (Treaty Doc. 105-43),
subject to the understanding of subsection (a), the declaration of subsection (b), and the
provisos of subsection (c).

(a) UNDERSTANDING. -- The advice and consent of the Senate is subject to the
following understanding, which shall be included in the instrument of ratification and shall
be binding on the President: '

EXTRADITION. -- The United States shall not consider this Convention
as the legal basis for extradition to any country with which the United States has no
bilateral extradition treaty in force. In such cases where the United States does
‘have a bilateral extradition treaty in force, that treaty shall serve as the legal basis
for extradition for offenses covered under this Convention.

(b) DECLARATION. -- The advice and consent of the Senate is subject to the
following declaration:

TREATY INTERPRETATION.—The Senate affirms the applicability to ail
treaties of the constitutionally based principles of treaty interpretation set forth in
Condition (1) of the resolution of ratification of the INF Treaty, approved by the
Senate on May 27, 1988, and Tondifion (8) of the resoiution of ratification of ine
Document Agreed Among the States Parties to the Treaty on Conventional Armed
Forces in Europe, approved by the Senate on May 14, 1997.

(c) PROVISOS.-- The advice and consent of the Senate is subject to the following
provisos:

(1) ENFORCEMENT AND MONITORING. - On July 1, 1999,
and annually thereafter for five years, unless extended by an Act of
Congress, the President shall submit to the Committee on Foreign Relations
of the Senate, and the Speaker of the House of Representatives, a report that
sets out: ‘

(A) RATIFICATION.-- a list of the countries that have
ratified the Convention, the dates of ratification and entry into force
for each country, and a detailed account of U.S. efforts to encourage
other nations that are signatories to the Convention to ratify and
implement it.

(B) DOMESTIC LEGISLATION IMPLEMENTING THE
CONVENTION.-- a description of the domestic laws enacted by
each Party to the Convention that implement commitments under
the Convention, and an assessment of the compatibility of the laws
of each country with the requirements of the Convention.

(C) ENFORCEMENT.-- an assessment of the measures
taken by each Party to fulfill its obligations under this Convention,
and to advance its object and purpose, during the previous year.
This shail include:
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(1) an assessment of the enforcement by each Party
of its domestic laws implementing the obligations of the
Convention, including its efforts to:

(i) investigate and prosecute cases of bribery
of foreign public officials, including cases involving
its own citizens;

(ii) provide sufficient resources to enforce its
obligations under the Convention;

(iii) share information among the Parties to
the Convention relating to natural and legal persons
prosecuted or subjected to civil or administrative
proceedings pursuant to enforcement of the
Convention; and

(iv) respond to requests for mutual legal
assistance or extradition relating to bribery of
foreign public officials.

(2) an assessment of the efforts of each Party to:

(i) extradite its own nationals for bribery of
foreign public officials;

(ii) make public the names of natural and
legal persons that have been found to violate its
domestic laws implementing this Convention; and

(iii) make public pronouncements,
particularly to affected businesses, in support of
obligations under this Convention.

(3) an assessment of the effectiveness, transparency,
and viability of the OECD monitoring process, including its
inclusion of input from the private sector and non-
governmental organizations.

(D) LAWS PROHIBITING TAX DEDUCTION OF
BRIBES.-- an explanation of the domestic laws enacted by each
signatory to the Convention that would prohibit the deduction of
bribes in the computation of domestic taxes. This shall include:

(i) the jurisdictional reach of the country’s
judicial system;

(ii) the definition of “bribery” in the tax
code;

" (iii) the definition of “foreign public official”
in the tax code; and

(iv) the legal standard used to disallow such
a deduction.

(E) FUTURE NEGOTIATIONS.~ a description of the
future work of the Parties to the Convention to expand the definition
of “foreign public official” and to assess other areas where the
Convention could be amended to decrease bribery and other corrupt
activities. This shall include:

(1) a description of efforts by the United States to
amend the Canvention to require countries to expand the
definition of “foreign public official,” so as to make illegal
the bribery of:

(i) foreign political parties or party officials,

(ii) candidates for foreign political office,
and

(iii) immediate family members of foreign
public officials.

(2) an assessment of the likelihood of successfully

negotiating the amendments set out in paragraph (1), -

including progress made by the Parties during the most
recent annual meeting of the OECD Ministers; and
(3) an assessment of the potential for expanding the
Convention in the following areas:
(§) bribery of foreign public officials as a
predicate offense for money laundering legislation;
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(ii) the role of foreign subsidiaries and
offshore centers in bribery transactions; and

(iii) private sector corruption and corruption
of officials for purposes other than to obtain or
retain business.

(F) EXPANDED MEMBERSHIP.— a description of U.S.
efforts to encourage other non-OECD member to sign, ratify,
implement, and enforce the Convention.

(G) CLASSIFIED ANNEX.-- a classified annex to the
report, listing those foreign corporations or entities the President has
credible national security information indicating they are engaging
in activities prohibited by the Convention.

(2) MUTUAL LEGAL ASSISTANCE. — When the United States receives
a request for assistance under Article 9 from a country with which it has in force a
bilateral treaty for mutual legal assistance in criminal matters, the bilateral treaty
will provide the legal basis for responding to that request. In any case of assistance
sought from the United States under Article 9, the United States shall, consistent
with U.S. laws, relevant treaties and arrangements, deny assistance where granting
the assistance sought would prejudice its essential public policy interests, including
cases where the Responsible Authority, after consultation with all appropriate
intelligence, anti-narcotic, and foreign policy agencies, has specific information that
a senior government official who will have access to information to be provided
under this Convention is engaged in a felony, including the facilitation of the
production or distribution of illegal drugs.

(3) SUPREMACY OF THE CONSTITUTION.--Nothing in the
Convention requires or authorizes legislation or other action by the United States
of America that is prohibited by the Constitution of the United States as interpreted

by the United States.

Alttest:

Secretary.

JUL3 498
RECENTY
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OECD Convention on Combating Bribery
of Foreign Public Officials in International
Business Transactions
(Signed December 17, 1997)

Preamble
The Parties,

Considering that bribery is awidespread phenomenon in
international business transactions, including trade and
investment, which raises serious moral and political concerns,
undermines good governance and economic devel opment,
and distorts international competitive conditions;

Considering that all countries share aresponsibility to
combat bribery in international business transactions;

Having regard to the Revised Recommendation on Com-
bating Bribery in International Business Transactions,
adopted by the Council of the Organization for Economic
Cooperation and Development (OECD) on 23 May 1997,
C(97)123/FINAL, which, inter alia, called for effective
measures to deter, prevent and combat the bribery of foreign
public officials in connection with international business
transactions, in particular the prompt criminalization of such
bribery in an effective and coordinated manner and in
conformity with the agreed common elements set out in that
Recommendation and with the jurisdictional and other basic
legal principles of each country;

Welcoming other recent devel opments which further
advance international understanding and cooperation in
combating bribery of public officials, including actions of
the United Nations, the World Bank, the International
Monetary Fund, the World Trade Organization, the Organi-
zation of American States, the Council of Europe and the
European Union;

Welcoming the efforts of companies, organizations and
trade unions as well as other non-governmental organiza-
tions to combat bribery;

Recognizing the role of governments in the prevention of
solicitation of bribes from individuals and enterprisesin
international business transactions;

Recognizing that achieving progressin thisfield requires
not only efforts on a national level but also multilateral
cooperation, monitoring and follow-up;

Recognizing that achieving equivalence among the mea-
sures to be taken by the Partiesis an essential object and
purpose of the Convention, which requires that the Conven-
tion be ratified without derogations affecting this equiva-
lence;
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Have agreed asfollows:

Article 1 - The Offense of Bribery of Foreign
Public Officials

1. Each Party shall take such measures as may be neces-
sary to establish that it is a criminal offense under its law
for any person intentionally to offer, promise or give any
undue pecuniary or other advantage, whether directly or
through intermediaries, to aforeign public official, for that
official or for athird party, in order that the official act or
refrain from acting in relation to the performance of
official duties, in order to obtain or retain business or other
improper advantage in the conduct of international
business.

2. Each Party shall take any measures necessary to establish
that complicity in, including incitement, aiding and abetting,
or authorization of an act of bribery of aforeign public
official shall be acriminal offense. Attempt and conspiracy
to bribe aforeign public official shall be criminal offenses
to the same extent as attempt and conspiracy to bribe a
public official of that Party.

3. The offenses set out in paragraphs 1 and 2 above are
hereinafter referred to as “bribery of aforeign public
official.”

4. For the purpose of this Convention:

a. “foreign public official” means any person holding a
legislative, administrative or judicial office of aforeign
country, whether appointed or elected; any person exercis-
ing apublic function for aforeign country, including for a
public agency or public enterprise; and any official or agent
of apublic international organization;

b. “foreign country” includes all levels and subdivisions of
government, from national to local;

c. “act or refrain from acting in relation to the performance
of official duties’ includes any use of the public official’s
position, whether or not within the official’s authorized
competence.

Article 2 - Responsibility of Legal Persons
Each Party shall take such measures as may be necessary, in

accordance with itslegal principles, to establish the liability
of legal personsfor the bribery of aforeign public official.
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Article 3 - Sanctions

1. The bribery of aforeign public official shall be punish-
able by effective, proportionate and dissuasive criminal
penalties. The range of penalties shall be comparable to that
applicable to the bribery of the Party’s own public officials
and shall, in the case of natural persons, include deprivation
of liberty sufficient to enable effective mutual legal assis-
tance and extradition.

2. Inthe event that, under the legal system of a Party,
criminal responsibility is not applicable to legal persons,
that Party shall ensure that legal persons shall be subject to
effective, proportionate and dissuasive non-criminal
sanctions, including monetary sanctions, for bribery of
foreign public officials.

3. Each Party shall take such measures as may be necessary
to provide that the bribe and the proceeds of the bribery of a
foreign public official, or property the value of which
corresponds to that of such proceeds, are subject to seizure
and confiscation or that monetary sanctions of comparable
effect are applicable.

4. Each Party shall consider the imposition of additional
civil or administrative sanctions upon a person subject to
sanctions for the bribery of aforeign public official.

Article4 - Jurisdiction

1. Each Party shall take such measures as may be necessary
to establish its jurisdiction over the bribery of aforeign
public official when the offense is committed in whole or in
part in its territory.

2. Each Party which has jurisdiction to prosecute its
nationals for offenses committed abroad shall take such
measures as may be necessary to establish its jurisdiction to
do so in respect of the bribery of aforeign public official,
according to the same principles.

3. When more than one Party has jurisdiction over an
alleged offense described in this Convention, the Parties
involved shall, at the request of one of them, consult with a
view to determining the most appropriate jurisdiction for
prosecution.

4. Each Party shall review whether its current basis for
jurisdiction is effective in the fight against the bribery of
foreign public officials and, if it is not, shall take remedial

steps.
Article 5 - Enforcement

Investigation and prosecution of the bribery of aforeign
public official shall be subject to the applicable rules and
principles of each Party. They shall not be influenced by
considerations of national economic interest, the potential
effect upon relations with another State or the identity of the
natural or legal personsinvolved.
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Article 6 - Statute of Limitations

Any statute of limitations applicable to the offence of
bribery of aforeign public official shall allow an adequate
period of time for the investigation and prosecution of this
offence.

Article 7 - Money Laundering

Each Party which has made bribery of its own public

official a predicate offence for the purpose of the application
of its money laundering legislation shall do so on the same
terms for the bribery of aforeign public official, without
regard to the place where the bribery occurred.

Article 8 - Accounting

1. In order to combat bribery of foreign public officials
effectively, each Party shall take such measures as may be
necessary, within the framework of itslaws and regulations
regarding the maintenance of books and records, financial
statement disclosures, and accounting and auditing stan-
dards, to prohibit the establishment of off-the-books
accounts, the making of off-the-books or inadequately
identified transactions, the recording of nonexistent expen-
ditures, the entry of liabilities with incorrect identification
of their object, aswell as the use of false documents, by
companies subject to those laws and regulations, for the
purpose of bribing foreign public officials or of hiding such
bribery.

2. Each Party shall provide effective, proportionate and
dissuasive civil, administrative or criminal penalties for
such omissions and falsifications in respect of the books,
records, accounts and financial statements of such
companies.

Article 9 - Mutual Legal Assistance

1. Each Party shall, to the fullest extent possible under its
laws and relevant treaties and arrangements, provide prompt
and effective legal assistance to another Party for the
purpose of criminal investigations and proceedings brought
by a Party concerning offences within the scope of this
Convention and for non-criminal proceedings within the
scope of this Convention brought by a Party against alegal
person. The requested Party shall inform the requesting
Party, without delay, of any additional information or
documents needed to support the request for assistance and,
where requested, of the status and outcome of the request
for assistance.

2. Where a Party makes mutual legal assistance conditional
upon the existence of dual criminality, dual criminality shall
be deemed to exist if the offence for which the assistance is
sought is within the scope of this Convention.

3. A Party shall not decline to render mutual legal assistance

for criminal matters within the scope of this Convention on
the ground of bank secrecy.
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Article 10 - Extradition

1. Bribery of aforeign public official shall be deemed to be
included as an extraditable offence under the laws of the
Parties and the extradition treaties between them.

2. If aParty which makes extradition conditional on the
existence of an extradition treaty receives arequest for
extradition from another Party with which it has no extradi-
tion treaty, it may consider this Convention to be the legal
basis for extradition in respect of the offence of bribery of a
foreign public official.

3. Each Party shall take any measures necessary to assure
either that it can extradite its nationals or that it can pros-
ecute its nationals for the offence of bribery of aforeign
public official. A Party which declines a request to extradite
aperson for bribery of aforeign public official solely on the
ground that the person isits national shall submit the case to
its competent authorities for the purpose of prosecution.

4. Extradition for bribery of aforeign public official is
subject to the conditions set out in the domestic law and
applicable treaties and arrangements of each Party. Where a
Party makes extradition conditional upon the existence of
dual criminality, that condition shall be deemed to be
fulfilled if the offence for which extradition is sought is
within the scope of Article 1 of this Convention.

Article 11 - Responsible Authorities

For the purposes of Article 4, paragraph 3, on consultation,
Article 9, on mutual legal assistance and Article 10, on
extradition, each Party shall notify to the Secretary-Genera of
the OECD an authority or authorities responsible for making
and receiving requests, which shall serve as channel of
communication for these matters for that Party, without
prejudice to other arrangements between Parties.

Article 12 - Monitoring and Follow-up

The Parties shall cooperate in carrying out a program of
systematic follow-up to monitor and promote the full
implementation of this Convention. Unless otherwise
decided by consensus of the Parties, this shall be donein the
framework of the OECD Working Group on Bribery in
International Business Transactions and according to its
terms of reference, or within the framework and terms of
reference of any successor to its functions, and Parties shall
bear the costs of the program in accordance with the rules
applicable to that body.

Article 13 - Signature and Accession

1. Until its entry into force, this Convention shall be open
for signature by OECD members and by non-members
which have been invited to become full participantsin its
Working Group on Bribery in International Business
Transactions.
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2. Subsequent to its entry into force, this Convention shall
be open to accession by any non-signatory whichisa
member of the OECD or has become afull participant in the
Working Group on Bribery in International Business
Transactions or any successor to its functions. For each such
non-signatory, the Convention shall enter into force on the
sixtieth day following the date of deposit of its instrument of
accession.

Article 14 - Ratification and Depositary

1. This Convention is subject to acceptance, approval or
ratification by the Signatories, in accordance with their
respective laws.

2. Instruments of acceptance, approval, ratification or
accession shall be deposited with the Secretary-General of
the OECD, who shall serve as Depositary of this Conven-
tion.

Article 15 - Entry into Force

1. This Convention shall enter into force on the sixtieth
day following the date upon which five of the ten coun-
tries which have the ten largest export shares (see annex),
and which represent by themselves at |east sixty per cent
of the combined total exports of those ten countries, have
deposited their instruments of acceptance, approval, or
ratification. For each signatory depositing its instrument
after such entry into force, the Convention shall enter
into force on the sixtieth day after deposit of its instru-
ment.

2. If, after 31 December 1998, the Convention has not
entered into force under paragraph 1 above, any signatory
which has deposited itsinstrument of acceptance, approval
or ratification may declare in writing to the Depositary its
readiness to accept entry into force of this Convention under
this paragraph 2. The Convention shall enter into force for
such a signatory on the sixtieth day following the date upon
which such declarations have been deposited by at least two
signatories. For each signatory depositing its declaration
after such entry into force, the Convention shall enter into
force on the sixtieth day following the date of deposit.

Article 16 - Amendment

Any Party may propose the amendment of this Conven-
tion. A proposed amendment shall be submitted to the
Depositary which shall communicate it to the other Parties
at least sixty days before convening a meeting of the
Parties to consider the proposed amendment. An amend-
ment adopted by consensus of the Parties, or by such other
means as the Parties may determine by consensus, shall
enter into force sixty days after the deposit of an instru-
ment of ratification, acceptance or approval by all of the
Parties, or in such other circumstances as may be specified
by the Parties at the time of adoption of the amendment.
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Article 17 - Withdrawal notification. After withdrawal, cooperation shall continue
between the Parties and the Party which has withdrawn on

A Party may withdraw from this Convention by submitting all requests for assistance or extradition made before the

written notification to the Depositary. Such withdrawal shall  effective date of withdrawal which remain pending.

be effective one year after the date of the receipt of the

ANNEX
STATISTICSON OECD EXPORTS
1990-96 1990-96 1990-96
USS$ million % of total OECD % of total 10

United States 287,118 15.9 19.7
Germany 254,746 14.1 175
Japan 212,665 11.8 14.6
France 138,471 1.7 9.5
United Kingdom 121,258 6.7 8.3
Italy 112,449 6.2 7.7
Canada 91,215 5.1 6.3
Korea(1) 81,364 45 5.6
Netherlands 81,264 45 5.6
Belgium-Luxembourg 78,598 4.4 54

Total 10 1,459,148 81.0 100.0
Spain 42,469 2.4
Switzerland 40,395 2.2
Sweden 36,710 2.0
Mexico (1) 34,233 19
Australia 27,194 15
Denmark 24,145 1.3
Austria* 22,432 1.2
Norway 21,666 1.2
Ireland 19,217 11
Finland 17,296 1.0
Poland (1) ** 12,652 0.7
Portugal 10,801 0.6
Turkey * 8,027 0.4
Hungary ** 6,795 04
New Zealand 6,663 04
Czech Republic *** 6,263 0.3
Greece * 4,606 0.3
Iceland 949 0.1

Total OECD 1,801,661 100.0

Notes: * 1990-1995; ** 1991-1996; *** 1993-1996
Source: OECD, (1) IMF

Concerning Belgium-Luxembourg: Trade statistics for Belgium and Luxembourg are available only on a combined basis for
the two countries. For purposes of Article 15, paragraph 1 of the Convention, if either Belgium or Luxembourg deposits its
instrument of acceptance, approval or ratification, or if both Belgium and Luxembourg deposit their instruments of accep-
tance, approval or ratification, it shall be considered that one of the countries which have the ten largest exports shares has
deposited its instrument and the joint exports of both countries will be counted towards the 60 percent of combined total
exports of those ten countries, which is required for entry into force under this provision.
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Commentaries on the Convention on
Combating Bribery of Foreign Public Officials
in International Business Transactions

Adopted by the Negotiating Conference on November 21, 1997

General:

This Convention deals with what, in the law of some
countries, is called “active corruption” or “active bribery,”
meaning the offense committed by the person who promises
or gives the bribe, as contrasted with “passive bribery,” the
offense committed by the official who receives the bribe.
The Convention does not utilize the term “ active bribery”
simply to avoid it being misread by the non-technical reader
as implying that the briber has taken the initiative and the
recipient is a passive victim. In fact, in anumber of situa-
tions, the recipient will have induced or pressured the briber
and will have been, in that sense, the more active.

This Convention seeks to assure a functional equivalence
among the measures taken by the Parties to sanction bribery
of foreign public officials, without requiring uniformity or
changes in fundamental principles of a Party’s legal system.

Article 1. The Offense of Bribery of Foreign Public
Officials:

Re paragraph 1:

Article 1 establishes a standard to be met by Parties, but does
not require them to utilize its precise termsin defining the
offense under their domestic laws. A Party may use various
approaches to fulfil its obligations, provided that conviction
of aperson for the offense does not require proof of eements
beyond those which would be required to be proved if the
offense were defined as in this paragraph. For example, a
statute prohibiting the bribery of agents generally which does
not specifically address bribery of aforeign public official,
and a statute specifically limited to this case, could both
comply with thisArticle. Similarly, a statute which defined
the offense in terms of payments “to induce a breach of the
official’s duty” could meet the standard provided that it was
understood that every public official had a duty to exercise
judgement or discretion impartially and this was an “autono-
mous’ definition not requiring proof of the law of the
particular official’s country.

It is an offense within the meaning of paragraph 1 to bribe
to obtain or retain business or other improper advantage
whether or not the company concerned was the best quali-
fied bidder or wasotherwise a company which could
properly have been awarded the business.

“Other improper advantage” refers to something to which
the company concerned was not clearly entitled, for ex-
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ample, an operating permit for a factory which fails to meet
the statutory requirements.

The conduct described in paragraph 1 is an offense whether
the offer or promise is made or the pecuniary or other
advantage is given on that person’s own behalf or on behalf
of any other natural person or legal entity.

It is also an offense irrespective of, inter aia, the value of
the advantage, its results, perceptions of local custom, the
tolerance of such payments by local authorities, or the
alleged necessity of the payment in order to obtain or retain
business or other improper advantage.

It is not an offense, however, if the advantage was permitted
or required by the written law or regulation of the foreign
public official’s country, including case law.

Small “facilitation” payments do not constitute payments
made “to obtain or retain business or other improper
advantage” within the meaning of paragraph 1 and, accord-
ingly, are also not an offense. Such payments, which, in
some countries, are made to induce public officials to
perform their functions, such asissuing licenses or permits,
are generally illegal in the foreign country concerned. Other
countries can and should address this corrosive phenomenon
by such means as support for programs of good governance.
However, criminalization by other countries does not seem a
practical or effective complementary action.

Under the legal system of some countries, an advantage
promised or given to any person, in anticipation of hisor her
becoming aforeign public official, falls within the scope of
the offenses described in Article 1, paragraph 1 or 2. Under
the legal system of many countries, it is considered techni-
cally distinct from the offenses covered by the present
Convention. However, there is a commonly shared concern
and intent to address this phenomenon through further work.

Re paragraph 2:

The offenses set out in paragraph 2 are understood in terms
of their normal content in national legal systems. Accord-
ingly, if authorization, incitement, or one of the other listed
acts, which does not lead to further action, is not itself
punishable under a Party’s legal system, then the Party
would not be required to make it punishable with respect to
bribery of aforeign public official.

Battling International Bribery, 2001



Re paragraph 4:

“Public function” includes any activity in the public interest,
delegated by aforeign country, such as the performance of a
task delegated by it in connection with public procurement.

13. A “public agency” is an entity constituted under public
law to carry out specific tasksin the public interest.

A “public enterprise” is any enterprise, regardless of its
legal form, over which a government, or governments, may,
directly or indirectly, exercise adominant influence. Thisis
deemed to be the case, inter alia, when the government or
governments hold the majority of the enterprise's subscribed
capital, control the mgjority of votes attaching to shares
issued by the enterprise or can appoint a majority of the
members of the enterprise’s administrative or managerial
body or supervisory board.

An official of apublic enterprise shall be deemed to
perform a public function unless the enterprise operates on
anormal commercial basisin the relevant market, i.e., on a
basis which is substantially equivalent to that of a private
enterprise, without preferential subsidies or other
privileges.

In specia circumstances, public authority may in fact be
held by persons (e.g., political party officialsin single party
states) not formally designated as public officials. Such
persons, through their de facto performance of a public
function, may, under the legal principles of some countries,
be considered to be foreign public officials.

“Public international organization” includes any interna-
tional organization formed by states, governments, or other
public international organizations, whatever the form of
organization and scope of competence, including, for
example, aregional economic integration organization such
as the European Communities.

“Foreign country” is not limited to states, but includes any
organized foreign area or entity, such as an autonomous
territory or a separate customs territory.

One case of bribery which has been contemplated under the
definition in paragraph 4.c is where an executive of a
company gives abribe to a senior official of agovernment,
in order that this officia use his office—though acting
outside his competence—to make another official award a
contract to that company.

Article 2. Responsibility of L egal Persons:
In the event that, under the legal system of a Party, criminal
responsibility is not applicable to legal persons, that Party

shall not be required to establish such criminal responsibil-
ity.
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Article 3. Sanctions:
Re paragraph 3:

The “proceeds’ of bribery are the profits or other benefits
derived by the briber from the transaction or other improper
advantage obtained or retained through bribery.

Theterm “confiscation” includes forfeiture where appli-
cable and means the permanent deprivation of property by
order of a court or other competent authority. This paragraph
is without prejudice to rights of victims.

Paragraph 3 does not preclude setting appropriate limits to
monetary sanctions.

Re paragraph 4:

Among the civil or administrative sanctions, other than non-
criminal fines, which might be imposed upon legal persons
for an act of bribery of aforeign public official are: exclu-
sion from entitlement to public benefits or aid; temporary or
permanent disqualification from participation in public
procurement or from the practice of other commercial
activities; placing under judicial supervision; and ajudicial
winding-up order.

Article 4. Jurisdiction:
Re paragraph 1:

Theterritorial basis for jurisdiction should be interpreted
broadly so that an extensive physical connection to the
bribery act is not required.

Re paragraph 2:

Nationality jurisdiction isto be established according to the
general principles and conditionsin the legal system of each
Party. These principles deal with such matters as dual
criminality. However, the requirement of dual criminality
should be deemed to be met if the act is unlawful where it
occurred, even if under a different criminal statute. For
countries which apply nationality jurisdiction only to certain
types of offenses, the reference to “principles’ includes the
principles upon which such selection is based.

Article 5. Enforcement:

Article 5 recognizes the fundamental nature of national
regimes of prosecutorial discretion. It recognizes as well
that, in order to protect the independence of prosecution,
such discretion isto be exercised on the basis of profes-
sional motives and is not to be subject to improper influence
by concerns of a political nature. Article 5 is complemented
by paragraph 6 of the Annex to the 1997 OECD Revised
Recommendation on Combating Bribery in International
Business Transactions, C(97)123/FINAL (hereinafter, “1997
OECD Recommendation”), which recommends, inter alia,
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that complaints of bribery of foreign public officials should
be seriously investigated by competent authorities and that
adequate resources should be provided by national govern-
ments to permit effective prosecution of such bribery.
Parties will have accepted this Recommendation, including
its monitoring and follow-up arrangements.

Article 7. Money Laundering:

InArticle 7, “bribery of its own public official” isintended
broadly, so that bribery of aforeign public official isto be
made a predicate offense for money laundering legislation
on the same terms, when a Party has made either active or
passive bribery of its own public official such an offense.
When a Party has made only passive bribery of its own
public officials a predicate offense for money laundering
purposes, this article requires that the laundering of the
bribe payment be subject to money laundering legislation.

Article 8. Accounting:

Article 8 isrelated to section V of the 1997 OECD Recom-
mendation, which all Parties will have accepted and which
is subject to follow-up in the OECD Working Group on
Bribery in International Business Transactions. This
paragraph contains a series of recommendations concerning
accounting requirements, independent external audit and
internal company controls the implementation of which will
be important to the overall effectiveness of the fight against
bribery in international business. However, one immediate
consequence of the implementation of this Convention by
the Parties will be that companies which are required to
issue financial statements disclosing their material contin-
gent liabilities will need to take into account the full
potential liabilities under this Convention, in particular its
Articles 3 and 8, as well as other losses which might flow
from conviction of the company or its agents for bribery.
This also has implications for the execution of professional
responsibilities of auditors regarding indications of bribery
of foreign public officials. In addition, the accounting
offenses referred to in Article 8 will generally occur in the
company’s home country, when the bribery offense itself
may have been committed in another country, and this can
fill gapsin the effective reach of the Convention.

Article 9. Mutual Legal Assistance:

Parties will have also accepted, through paragraph 8 of the
Agreed Common Elements annexed to the 1997 OECD
Recommendation, to explore and undertake meansto
improve the efficiency of mutual legal assistance.

Re paragraph 1:

Within the framework of paragraph 1 of Article 9, Parties
should, upon request, facilitate or encourage the presence
or availability of persons, including persons in custody,
who consent to assist in investigations or participate in
proceedings. Parties should take measures to be able, in
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appropriate cases, to transfer temporarily such a person in
custody to a Party requesting it and to credit timein
custody in the requesting Party to the transferred person’s
sentence in the requested Party. The Parties wishing to use
this mechanism should also take measures to be able, as a
requesting Party, to keep atransferred person in custody
and return this person without necessity of extradition
proceedings.

Re paragraph 2:

Paragraph 2 addresses the issue of identity of normsin the
concept of dual criminality. Parties with statutes as diverse
as a statute prohibiting the bribery of agents generally and a
statute directed specifically at bribery of foreign public
officials should be able to cooperate fully regarding cases
whose facts fall within the scope of the offenses described
in this Convention.

Article 10. Extradition
Re paragraph 2:

A Party may consider this Convention to be alegal basis for
extradition if, for one or more

categories of cases falling within this Convention, it
reguires an extradition treaty. For example, a country may
consider it abasis for extradition of its nationalsiif it
reguires an extradition treaty for that category but does not
require one for extradition of non-nationals.

Article 12. Monitoring and Follow-up:

The current terms of reference of the OECD Working Group
on Bribery which are relevant to monitoring and follow-up
are set out in Section VIII of the 1997 OECD Recommenda-
tion. They provide for:

i) receipt of notifications and other information submitted to
it by the [participating] countries;

ii) regular reviews of steps taken by [participating] countries
to implement the Recommendation and to make proposals,
as appropriate, to assist [participating] countriesin its
implementation; these reviews will be based on the follow-
ing complementary systems:

* asystem of self evaluation, where [participating]
countries’ responses on the basis of a questionnaire will
provide a basis for assessing the implementation of the
Recommendation;

* asystem of mutual evaluation, where each [participat-
ing] country will be examined in turn by the Working
Group on Bribery, on the basis of areport which will
provide an objective assessment of the progress of the
[participating] country in implementing the Recommen-
dation.
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iii) examination of specific issues relating to bribery in
international business transactions;

...V) provision of regular information to the public on its
work and activities and on implementation of the Recom-
mendation.

The costs of monitoring and follow-up will, for OECD
Members, be handled through the normal OECD budget
process. For non-members of the OECD, the current rules
create an equivalent system of cost sharing, which is
described in the Resolution of the Council Concerning Fees
for Regular Observer Countries and Non-Member Full
Participantsin OECD Subsidiary Bodies, C(96)223/FINAL.

The follow-up of any aspect of the Convention which is not
also follow-up of the 1997 OECD Recommendation or any
other instrument accepted by all the participantsin the
OECD Working Group on Bribery will be carried out by the
Parties to the Convention and, as appropriate, the partici-
pants party to another, corresponding instrument.

Appendix B: OECD Documents

Article 13. Signature and Accession:

The Convention will be open to non-members which
become full participantsin the OECD Working Group on
Bribery in International Business Transactions. Full partici-
pation by non-members in this Working Group is encour-
aged and arranged under simple procedures. Accordingly,
the requirement of full participation in the Working Group,
which follows from the relationship of the Convention to
other aspects of the fight against bribery in international
business, should not be seen as an abstacle by countries
wishing to participate in that fight. The Council of the
OECD has appealed to non-members to adhere to the 1997
OECD Recommendation and to participate in any institu-
tional follow-up or implementation mechanism, i.e., in the
Working Group. The current procedures regarding full
participation by non-members in the Working Group may be
found in the Resolution of the Council concerning the
Participation of Non-Member Economies in the Work of
Subsidiary Bodies of the Organization, C(96)64/REV 1/
FINAL. In addition to accepting the Revised Recommenda-
tion of the Council on Combating Bribery, afull participant
also accepts the Recommendation on the Tax Deductibility
of Bribes of Foreign Public Officials, adopted on 11 April
1996, C(96)27/FINAL.
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Revised Recommendation of the OECD
Council on Combating Bribery in
International Business Transactions
Adopted by the Council on May 23, 1997

THE COUNCIL,

Having regard to Articles 3), 5a) and 5 b) of the Convention
on the Organization for Economic Cooperation and Devel-
opment of 14 December 1960;

Considering that bribery is a widespread phenomenon in
international business transactions, including trade and
investment, raising serious moral and political concerns and
distorting international competitive conditions;

Considering that al countries share aresponsibility to
combat bribery in international business transactions;

Considering that enterprises should refrain from bribery of
public servants and holders of public office, as stated in the
OECD Guidelines for Multinational Enterprises;

Considering the progress which has been made in the
implementation of the initial Recommendation of the
Council on Bribery in International Business Transactions
adopted on 27 May 1994, C(94)75/FINAL and the related
Recommendation on the tax deductibility of bribes of
foreign public officials adopted on 11 April 1996, C(96)27/
FINAL; as well asthe Recommendation concerning
Anti-corruption Proposals for Bilateral Aid Procurement,
endorsed by the High Level Meeting of the Development
Assistance Committee on 7 May 1996;

Welcoming other recent devel opments which further
advance international understanding and co-operation
regarding bribery in business transactions, including actions
of the United Nations, the Council of Europe, the European
Union and the Organization of American States;

Having regard to the commitment made at the meeting of
the Council at Ministerial level in May 1996, to criminalize
the bribery of foreign public officialsin an effective and
coordinated manner;

Noting that an international convention in conformity with
the agreed common elements set forth in the Annex, isan

appropriate instrument to attain such criminalization rapidly.

Considering the consensus which has developed on the
measures which should be taken to implement the 1994
Recommendation, in particular, with respect to the modali-
ties and international instruments to facilitate criminaliza-
tion of bribery of foreign public officials; tax deductibility
of bribesto foreign public officials; accounting require-
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ments, external audit and internal company controls; and
rules and regulations on public procurement;

Recognizing that achieving progressin this field requires
not only efforts by individual countries but multilateral
co-operation, monitoring and follow-up;

General

|. RECOMMENDS that Member countries take effective
measures to deter, prevent and combat the bribery of foreign
public officials in connection with international business
transactions.

1. RECOMMENDS that each Member country examine the
following areas and, in conformity with its jurisdictional
and other basic legal principles, take concrete and meaning-
ful steps to meet this goal:

i) criminal laws and their application, in accordance
with section |11 and the Annex to this Recommendation;

ii) tax legislation, regulations and practice, to eliminate
any indirect support of bribery, in accordance with
section |V

iii) company and business accounting, external audit
and internal control requirements and practices, in
accordance with section V;

iv) banking, financial and other relevant provisions, to
ensure that adequate records would be kept and made
available for inspection and investigation;

V) public subsidies, licences, government procurement
contracts or other public advantages, so that advantages
could be denied as a sanction for bribery in appropriate
cases, and in accordance with section VI for procure-
ment contracts and aid procurement;

vi) civil, commercial, and administrative laws and
regulations, so that such bribery would beillegal;

vii) international co-operation in investigations and
other legal proceedings, in accordance with section VI,
Criminalization of Bribery of Foreign Public Officias

I1l. RECOMMENDS that Member countries should crim-
inalize the bribery of foreign public officialsin an effective
and coordinated manner by submitting proposals to their
legislative bodies by 1 April 1998, in conformity with the
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agreed common elements set forth in the Annex, and
seeking their enactment by the end of 1998.

DECIDES, to this end, to open negotiations promptly on an
international convention to criminalize bribery in confor-
mity with the agreed common elements, the treaty to be
open for signature by the end of 1997, with aview to its
entry into force twelve months thereafter.

Tax Deductibility

IV. URGES the prompt implementation by Member coun-
tries of the 1996 Recommendation which reads as follows:
“that those Member countries which do not disallow the
deductibility of bribesto foreign public officials re-examine
such treatment with the intention of denying this deductibil-
ity. Such action may be facilitated by the trend to treat
bribesto foreign officials asillegal.”

Accounting Requirements, External Audit and Internal
Company Controls

V. RECOMMENDS that Member countries take the steps
necessary so that laws, rules and practices with respect to
accounting requirements, external audit and internal
company controls arein line with the following principles
and are fully used in order to prevent and detect bribery of
foreign public officialsin international business.

A. Adequate accounting requirements

i) Member countries should require companies to
maintain adequate records of the sums of money
received and expended by the company, identifying the
matters in respect of which the receipt and expenditure
takes place. Companies should be prohibited from
making off-the-books transactions or keeping off-the-
books accounts.

ii) Member countries should require companies to
disclosein their financial statements the full range of
material contingent liabilities.

iii) Member countries should adequately sanction
accounting omissions, falsifications and fraud.

B. Independent External Audit

i) Member countries should consider whether require-
ments to submit to external audit are adequate.

ii) Member countries and professional associations
should maintain adequate standards to ensure the
independence of external auditors which permits them
to provide an objective assessment of company ac-
counts, financia statements and internal controls.

iii) Member countries should require the auditor who
discoversindications of apossibleillegal act of bribery

Appendix B: OECD Documents

to report this discovery to management and, as appro-
priate, to corporate monitoring bodies.

iv) Member countries should consider requiring the
auditor to report indications of a possibleillegal act of
bribery to competent authorities.

C. Internal company controls

i) Member countries should encourage the devel opment
and adoption of adequate internal company controls,
including standards of conduct.

ii) Member countries should encourage company
management to make statementsin their annual reports
about their internal control mechanisms, including those
which contribute to preventing bribery.

iii) Member countries should encourage the creation of
monitoring bodies, independent of management, such
as audit committees of boards of directors or of supervi-
sory boards.

iv) Member countries should encourage companies to
provide channels for communication by, and protection
for, persons not willing to violate professional standards
or ethics under instructions or pressure from hierarchi-
cal superiors.

Public procurement
V1. RECOMMENDS:

i) Member countries should support the effortsin the
World Trade Organization to pursue an agreement on
transparency in government procurement;

ii) Member countries’ laws and regulations should
permit authorities to suspend from competition for
public contracts enterprises determined to have bribed
foreign public officials in contravention of that
Member’'s national laws and, to the extent a Member
applies procurement sanctions to enterprises that are
determined to have bribed domestic public officials,
such sanctions should be applied equally in case of
bribery of foreign public officials.(1)

iii) In accordance with the Recommendation of the
Devel opment Assistance Committee, Member countries
should require anti-corruption provisions in bilateral
aid-funded procurement, promote the proper implemen-
tation of anti-corruption provisionsin international
development institutions, and work closely with
development partners to combat corruption in all

devel opment co-operation efforts.(2)

International Cooperation

VII. RECOMMENDS that Member countries, in order to
combat bribery in international business transactions, in
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conformity with their jurisdictional and other basic legal
principles, take the following actions:

i) consult and otherwise cooperate with appropriate
authorities in other countries in investigations and other
legal proceedings concerning specific cases of such
bribery through such means as sharing of information
(spontaneously or upon request), provision of evidence
and extradition;

ii) make full use of existing agreements and arrange-
ments for mutual international legal assistance and
where necessary, enter into new agreements or arrange-
ments for this purpose;

iii) ensure that their national laws afford an adequate
basis for this cooperation and, in particular, in accor-
dance with paragraph 8 of the Annex.

Follow-up and Institutional Arrangements

V1. INSTRUCTS the Committee on International Invest-
ment and Multinational Enterprises, through its Working
Group on Bribery in International Business Transactions, to
carry out a program of systematic follow-up to monitor and
promote the full implementation of this Recommendation,
in co-operation with the Committee for Fiscal Affairs, the
Development Assistance Committee and other OECD
bodies, as appropriate. This follow-up will include, in
particular:

i) receipt of notifications and other information submit-
ted to it by the Member countries;

ii) regular reviews of steps taken by Member countries
to implement the Recommendation and to make
proposals, as appropriate, to assist Member countriesin
its implementation; these reviews will be based on the
following complementary systems: a system of self-
evaluation, where Member countries’ responses on the
basis of a questionnaire will provide a basis for assess-
ing the implementation of the Recommendation; a
system of mutual evaluation, where each Member
country will be examined in turn by the Working Group
on Bribery, on the basis of areport which will provide
an objective assessment of the progress of the Member
country in implementing the Recommendation.

iii) examination of specific issuesrelating to bribery in
international business transactions;

iv) examination of the feasibility of broadening the
scope of the work of the OECD to combat international
bribery to include private sector bribery and bribery of
foreign officials for reasons other than to obtain or
retain business;
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V) provision of regular information to the public on its
work and activities and on implementation of the
Recommendation.

IX. NOTES the obligation of Member countriesto cooper-
ate closely in this follow-up program, pursuant to Article 3
of the OECD Convention.

X. INSTRUCTS the Committee on International Investment
and Multinational Enterprisesto review the implementation
of Sections 111 and, in co-operation with the Committee on
Fiscal Affairs, Section IV of this Recommendation and
report to Ministersin Spring 1998, to report to the Council
after the first regular review and as appropriate there after,
and to review this Revised Recommendation within three
years after its adoption.

Cooperation with Nonmember s

XI. APPEALS to non-member countries to adhere to the
Recommendation and participate in any institutional
follow-up or implementation mechanism.

XII. INSTRUCTS the Committee on International Invest-
ment and Multinational Enterprises through its Working
Group on Bribery, to provide aforum for consultations with
countries which have not yet adhered, in order to promote
wider participation in the Recommendation and its
follow-up.

Relations with I nter national Gover nmental and
Nongover nmental Organizations

XII1. INVITES the Committee on International Investment
and Multinational Enterprises through its Working Group on
Bribery, to consult and co-operate with the international
organizations and international financial institutions active
in the combat against bribery in international business
transactions and consult regularly with the nongovernmental
organizations and representatives of the business community
activein thisfield.

Notes.

1. Member countries' systems for applying sanctions for
bribery of domestic officials differ asto whether the
determination of bribery isbased on a criminal conviction,
indictment or administrative procedure, but in al casesit is
based on substantial evidence.

2. This paragraph summarizes the DAC recommendation
which is addressed to DAC members only, and addresses it
to all OECD Members and eventually nonmember countries
which adhere to the Recommendation.

Battling International Bribery, 2001



Recommendation of the OECD Council

on the Tax Deductibili

of Bribes

to Foreign Public Officials

Adopted by the Council on April 11, 1996

THE COUNCIL,

Having regard to Article 5 b) of the Convention on the
Organization for Economic Cooperation and Devel opment
of 14th December 1960;

Having regard to the OECD Council Recommendation on
Bribery in International Business Transactions [C(94)75];

Considering that bribery is a widespread phenomenon in
international business transactions, including trade and
investment, raising serious moral and political concerns and
distorting international competitive conditions;

Considering that the Council Recommendation on Bribery
called on Member countries to take concrete and meaningful
steps to combat bribery in international business transac-
tions, including examining tax measures which may
indirectly favor bribery;

Appendix B: OECD Documents

On the proposal of the Committee on Fiscal Affairs and the
Committee on International Investment and Multinational
Enterprises:

|. RECOMMENDS that those Member countries which do
not disallow the deductibility of bribes to foreign public
officials re-examine such treatment with the intention of
denying this deductibility. Such action may be facilitated by
the trend to treat bribes to foreign officials asillegal.

[1. INSTRUCTS the Committee on Fiscal Affairs, in
cooperation with the Committee on International |nvestment
and Multinational Enterprises, to monitor the implementa-
tion of this Recommendation, to promote the Recommenda-
tion in the context of contacts with nhonmember countries
and to report to the Council as appropriate.
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Websites Relevant to the
Convention and Antibribery
Issues

United States Government

Department of Commerce—Commerce Home
Page: (www.doc.gov). Market Access and Compliance/
Trade Compliance Center: Annual Reportsto Congress
on Implementation of the OECD Bribery Convention,
Trade Complaint Hotline, Trade and Related Agreements
Database (TARA), Exporter’s Guides, Market Access
Reports, Market Monitor, and “ Market Access and Com-
pliance-Rule of Law for Business Initiatives”
(www.mac.doc.gov/tec). Also, Country Commercial re-
ports and guides, trade and export-related information
(Wwww.ita.doc.gov/ita_home/itacnreg.htm); trade counsel -
ing and other services in other countries (1-800-USA-
TRADE); Office of the Chief Counsel for International
Commerce, Information on Legal Aspectsof International
Trade and Investment, The Anti-Corruption Review, the
FCPA, and other anticorruption materials
(Wwww.ita.doc.gov/legal).

Department of State—Information on the OECD
Bribery Convention and First Globa Forum on Fighting
Corruption Materials; documents related to the OECD
Bribery Convention (www.state.gov/www/issues/eco-
nomic/bribery.html); First Global Forum on Fighting
Corruption and Safeguarding I ntegrity, Washington, D.C.,
February 1999 (www.state.gov) and Second Global Fo-
rum, The Hague, The Netherlands, May 28-31, 2001

Appendix C: Websites Relevant to the Convention and Antibribery Issues

(www.gfcorruption.org). A copy of the First Global Fo-
rum Final Conference Report and Guiding Principlesfor
Fighting Corruption and Safeguarding Integrity among
Justiceand Security Officials can a so be purchased from
the U.S. Government Printing Office (1ISBN 0-16-050150-
4); Country Reports, Economic Practicesand Trade Prac-
tices (www.state.gov).

Department of Justice, Fraud Section—Compre-
hensive information on the FCPA, legislative history of
FCPA, 1998 amendments, opinion procedures, and in-
ternational agreements (www.usdoj.gov/criminal/
fraud.htm).

Office of Government Ethics (OGE)—Informa-
tion on ethics, latest developments in ethics, ethics pro-
grams, and informational and educational materials in-
cluding OECD Public Service Management (PUMA)
(Www.usoge.gov/).

Department of the Treasury—Information on
money laundering, customs, and international financial
institutions (Www.treas.gov).

Securities and Exchange Commission (SEC)—
Information about SEC enforcement, actions, Complaint
Center, and further information for accountants and au-
ditors (www.sec.gov).
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Agency for International Development
(USAID)—Center for Democracy and Governance,
USAID’s Efforts on Anticorruption, Handbook on Fight-
ing Corruption (www.info.usaid.gov/democracy/anticor-
ruption).

Inter-Governmental Organizations

Organization for Economic Cooperation and
Development (OECD)—Anticorruption-OECD Bribery
Convention. Country compliance assessment reports
(www.oecd.org/daf/nocorruption); ANCORRSEB, the
OECD Anticorruption Ring Online, a collection of ma-
terials on effective policies and practices (http://
www.oecd.org/daf/nocorruptionweb/index. htm).

Financial Action Task Force on Money Laun-
dering (FATF)—(www.oecd.org/fatf)).

International Criminal Police Organization
(INTERPOL)—(www.interpol.int).

Council of Europe (COE)—COE Anticorruption
Convention, related programs, and resources
(www.coe.fr).

Organization for Security and Cooperation in
Europe (OSCE)—Charter for European Security, Rule
of Law and Fight Against Corruption (www.osce.org).

Stability Pact for South Eastern Europe—Spe-
cial Coordinator of the Stability Pact for South Eastern
Europe, Anticorruption Initiative and Compact of the
Stability Pact (http.//www.stabilitypact.org).

Organization of American States (OAS)—The
Fight Against Corruption in the Americas; Inter-Ameri-
can Convention Against Corruption; resolutions of the
General Assembly, studies, and supporting documents
(www.oas.org).

Middle East and North Africa (MENA)—The
World Bank Group (http://wbln0018.worldbank.org/mna/
mena.nsf), World Bank Institute, Anticorruption (http://
www.worldbank.org/wbi/governance/links.htm).

Asia-Pacific Economic Cooperation (APEC)—
Information on the Transparency Initiative, investment,
government procurement, and customs
(www.apecsec.org).
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Association of Southeast Asian Nations
(ASEAN)—(www.aseansec.org).

United Nations—Centre for International Crime
Prevention (CICP), Global Program Against Corrup-
tion (www. UNCJIN.org/CICP/cicp.html); UN Develop-
ment Program (UNDP), Management Development and
Governance Division (www.magnet.undp.org).

World Trade Organization (WTO)—Working
Group on Transparency in Government Procurement
Practices (www.wto.org).

The Global Corporate Governance Forum—An
OECD and World Bank Initiative to help countries im-
prove corporate governance standards and corporate eth-
ics (www.worldbank.org/html/extdr/extme/2217.htm);
OECD Principles of Corporate Governance
(www.oecd.org/daf/governance/principles.htm).

World Customs Organization (WCO)—
(www.wcoomd.org).

International Financial Institutions

The World Bank—Public Sector Group, World
Bank Anticorruption Strategy, information on prevent-
ing corruption in WB projects, helping countries reduce
corruption, and supporting international efforts
(www.worldbank.org/publicsector/anticorrupt/); Eco-
nomic Development Institute (EDI), World Bank Anti-
corruption Diagnostic Surveys (www.worldbank.org/wbi/
governance).

International Monetary Fund (IMF)—Codes of
Good Practices in Monetary and Financial Policies
(www.imf.org/external/np/mae/mft/index. htm).

Inter-American Development Bank (IDB)—
(www.iadb.org).

Asian Bank
(www.adb.org).

Development (ADB)—

African Development
(www.afdb.org).

Bank (AfDB)—

European Bank for Reconstruction and Devel-
opment (EBRD)—(www.ebrd.com).
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Other Organizations

U.S. Chamber of Commer ce (USCOC)—Center
for International Private Enterprise (CIPE), an affiliate
of the USCOC, information on corporate governance and
anticorruption (www.cipe.org).

International Chamber of Commerce (ICC)—
Rules of Conduct and Bribery, ICC Commercial Crime
Services, and due diligence (www.iccwbo.org).

Transparency I nternational (T1)—TI Corruption
Index and Bribe Propensity Index; T1 Source Book on
anticorruption strategies and other international initia-
tives by governments, NGOs, and the private sector
(www.transparency.de) and TI-USA
(www.transparencyusa.org). 10TH IACC
(www.10iacc.org).

U.S. International Council for Business—
(www.uscib.org).

The Conference Board—Information on corpo-
rate ethics (www.conference-board.org).

American Bar Association (ABA)—Taskforceon
International Standards on Corrupt Practices
(www.abanet.org/intlaw/divisions/public/corrupt.html);
ABA-Central and East European Law Initiative (CEELI)
(www.abanet.org/ceeli/).

Ethics Resour ce Center —(www.ethics.org).

COSO—The Committee of Sponsoring Organiza-
tions of the Treadway Commission (Www.coso.org). The
COSO (“Treadway Commission”) isavolunteer private
sector organization consisting of the five major financial
professional associations dedicated to improving the
quality of financial reporting through business ethics,
effectiveinternal controls, and corporate governance. The
five associationsare: the American Accounting Associa-
tion (AAA) (Www.AAA-edu.org); the American Institute
of Certified Public Accountants (AICPA)
(www.aicpa.org); the Financial Executives Institute (FEI)
(www.fei.org); the Institute of Internal Auditors (11A)
(www.theiia.org); and the Institute of Management Ac-
countants (IMA) (www.imanet.org).

Appendix C: Websites Relevant to the Convention and Antibribery Issues

The Association of Government Accountants
(AGA)—(www.agacgfm.org); Sites Directory for U.S.
and International Accounting Associationsand State CPA
Societies (taxsites.com/associations2.html).

International Organization of Supreme Audit
Organizations (INTOSAI)—(www.intosai.org).

Global Coalition for Africa (GCA)—Principles
to Combat Corruption in Africa Countries; Collabora-
tive Frameworks to Address Corruption (www.gca-
cma.org/ecorrtion.htm).

South Asian Association for Regional Cooper a-
tion—(www.saarc.org).

Pacific Basin Economic Council (PBEC)—AnN
association of senior business leaders, which represents
more than 1,200 businesses in 20 economies in the Pa-
cific Basin region (www.pbec.org).

Americas’ Accountability/Anti-Corruption
(AAA) Project—(www.respondanet.com).

Anti-Corruption Network for Transition Econo-
mies—(www.nobribes.org).

Inter-Parliamentary Union—(www.ipu.org).

World Forum
(www.fordemocracy.net).

on Democracy—

National Democratic | nstitutefor I nternational
Affairs (NDI)—(www.ndi.org).

Thelnternational Republican Institute (IRIl)—
(Wwwiiri.org).

International Center for Journalists—
(www.icfj.org); World Association of Newspapers
(wwwifigj.org).

The Carter Center—(www.cartercenter.org).

TheAsia Foundation—
(www.asiafoundation.com).

The National Endowment for Democracy
(NED)—(www.ned.org).
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Websites with Country-Specific Convention-Related
Legislation

Implementing legislation of many Parties can be
down-loaded directly from the OECD website
(www.oecd.org/daf/nocor ruption/linksl.htm). Several
countries also have posted legislation on their govern-
ment websites. Legislation of the following countriesis
available from one or more of these sources.

Australia

The government response (tabled in the Senate on
March 11, 1999) to the Treaties Committee Report on
the OECD Convention and the Draft Implementing L eg-
islation may befound at http://www.aph.gov.au/hansard/
hanssen.htm (Select March 11, 1999 and go to p.2634).
The Criminal Code Amendment (Bribery of Foreign
Public Officials) Bill 1999 is at http://www.aph.gov.au/
parlinfo/billsnet/main.htm. (Search “current bills.”) The
Bill’s Explanatory Memorandum is also on that site.

Austria

The German text of the Austrian implementing leg-
islation (Strafrechtsanderungsgesetz 1998 BGBI No. |
153) isavailable in pdf format on the OECD website.

Belgium

Thetext of the law passed on February 10, 1999, is
available in pdf format on the OECD website.

Brazil

The English text of two relevant legal documents
(Law no. 9.613, passed on March 3, 1998, and Decree
1171 of June 1994) is available in pdf format on the
OECD website.

Canada

Access to the legislation can be obtained through
the website for the Department of Justice/Ministére de
la Justice (http://canada.justice.gc.ca/Loireg/
index_en.html). Alternatively, the Act concerning the
Corruption of Foreign Public Officialsislocated at http:/
Imwww.parl.gc.ca/36/1/par|bus/chambus/house/bill s/gov-
ernment/S-21/S-21_4/S-21 cover-E.html. The English
textisalso availablein pdf format onthe OECD website.
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Denmark

Implementing legislation can be found on the De-
partment of Justice web site (in Danish only) at http://
www.jm.dk/forslag/.

Finland

Implementing legislation can be found on the gov-
ernment web site (in Finnish and Swedish) at http://
www.vn.fi/vn/english/index.htm Excerpts showing
amendments to the Finnish Penal Code are also avail-
able in pdf format on the OECD website.

France

The draft law modifying the penal code and the
penal procedure code relating to combating bribery and
corruption can be found on the website of Legifrance (in
French only) at http://www.legifrance.gouv.fr/citoyen/
index.ow. The French text of thelegislationisalso avail-
ablein pdf format on the OECD website.

Germany

The English and German texts of the implement-
ing legidation dated September 10, 1998, the relevant
criminal code, and the Administrative Offence Act are
available in pdf format on the OECD website.

Greece

The French text of the implementing legislation
dated November 11, 1998, and the English text of the
Greek law No. 2331 on money laundering of August 1995
are both available in pdf format on the OECD website.

Hungary

The English text of the relevant implementing leg-
islationisavailablein pdf format the the OECD website.

Iceland

The English text of the Icelandic Extradition and
other Assistance in Criminal Proceedings Act (Law no.
3of April 17,1984, and relevant articles of the Icelandic
Penal Code are available in pdf format on the OECD
website.

Japan

An unofficial English trandation of the Japanese
implementing | egisl ation (the amended Unfair Competi-
tion Act, adopted on September 18, 1998, isavailablein
pdf format on the OECD website.
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Korea

An English translation of the Korean implement-
ing legidation (The Act on Preventing Bribery of For-
eign Public Officialsin International Business Transac-
tions) is available in pdf format on the OECD website.

Norway

Theimplementing legislation (Amendmentsto the
Norwegian Penal Code of May 22, 1902, chapter 2, para.
128) isavailablein pdf format at the OECD website and
also on the Norwegian government website:
(www.lovdata.no/all/).

Spain

The provisions to the Spanish Penal Code, imple-
menting the Convention, is available in pdf format on
the OECD website.

Sweden

The Swedish implementing legislation is available
in pdf format on the OECD website.

Switzerland

Swiss laws can be found on Recueil Systématique
du Droit Fédéral (available in French, German and Ital-
ian only) at (http://mmww.admin.ch/ch/f/rs/rs.ntml). Search
for the Swiss Penal Code of December 21, 1937, which
will soon be amended to comply with the Convention.
The following legidation is available in French on the
OECD website: modification of the Swiss Penal Code
and the Amendments to the Swiss Penal Code; the Law
of April 19, 1999, authorizing the ratification of the Con-
vention; and Recueil Systématique du Droit Fédéral.

Appendix C: Websites Relevant to the Convention and Antibribery Issues
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