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| SSUE: Whether a remittance forwarded to the Service with a Form
4868, Application for Automatic Extension of Tine to File U S.

I ndi vi dual I ncone Tax Return, constitutes a paynent of tax or a
deposit in the nature of a cash bond for purposes of the period of
limtations for seeking a refund of such renittance.

DI SCUSSI ON:  Robert B. and El eanor Risman (the Rismans) sent the
Service a Form 4868 on April 15, 1982, requesting an extension of
time to file their 1981 federal income tax return until June 15,
1982. Wth the Form 4868, the Rismans renitted the amount of
$25,000. Later, in a letter to the Service dated June 27, 1983,
Robert Risnman stated that "Probably the ampunts | have sent inis
enough based on past returns but if you desire nore | will be happy
to conply.” The Rismans filed their 1981 return, which clainmed a
refund, nore than seven years after the remttance.

The Tax Court concluded that the $25,000 renmittance was not a
paynent of tax. The court stated that a remttance by a taxpayer to
the Service generally will not be regarded as a paynent of tax until
the taxpayer intends that the renmittance satisfy what the taxpayer
regards as an existing tax liability. R sman v. Conm ssioner, 100

T.C. 191, 197 (1993). Finding that the taxpayers did not nmake a good

faith estimate of the anmpbunt of their income tax liability and that
the renittance was in an arbitrary anount, the court held that the

remttance was a deposit in the nature of a cash bond. Accordingly,
the period of Iimtations for filing a claimfor refund under |I.R C
§ 6511 did not apply.

We disagree with the Tax Court's conclusion that the Rismans
made a deposit and not a payment of tax. All taxes must be paid by
the original due date for filing the return, regardless of whether or
not an extension of time to file a return is granted. I.R.C.
88 6151(a) and 6072(a); see al so Gabel man v. Conmi ssioner, 86 F.3d
609 (6th Cir. 1996), aff’g, T.C.Memo. 1993-592; Crocker v.
Conmi ssi oner, 92 T.C. 899 (1989). Further, for the years at issue,
individual taxpayers requesting an extension of time to file their
returns were required to remit "the amount properly estimated as tax"
when filing their completed Form 4868. Treas. Reg. § 1.6081-4.
Thus, we think that a remittance sent with a Form 4868 is a payment
of tax as a matter of law. See (abel man v. Conmi ssioner, 86 F.3d at
612; Nunziato v. United States, 78 AFTR2d Y 96-5016 (D. Mass. 1996).
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In Gabel man, the court of appeals concluded that a remttance
sent with a Form 4868 is an anpunt that the taxpayer anticipates will
be due. 86 F.3d at 612. The court of appeals found that, while
taxpayers are given latitude in filing their returns, the |law
expressly prohibits an extension of tine for the payment of tax. /d.
Thus, the court of appeals held that, "the taxpayers retained their
duty to submit a payment with their Form 4868." [d. The court of
appeal s also rejected the R snman court’s conclusion that the
remttance with a Form 4868 nay be treated differently than a paynent
of estimated tax, which is a paynent as a matter of law. /d.
Accordingly, the court of appeals found it unnecessary to follow the
R sman court and use a facts and circunstances analysis to determ ne
whet her a remittance sent with a Form 4868 is a paynent of tax. [/d.
at 611.

We agree with the decision of the court of appeals in Gabel nan.
Rem ttances sent with a Form 4868 should not be treated differently
than renmittances of estinmated tax paynents. Congress has mandat ed
that all taxes nust be paid by the original due date for filing the
return, and a renittance sent with a Form 4868 is an anount that the
t axpayer believes is due. Therefore, the taxpayer intends that the
remttance satisfy what the taxpayer regards as an existing tax
liability. Thus, we think that a remttance sent with a Form 4868 is
a paynent as a matter of |aw

For the reasons stated, we disagree with the result in R snman
and the Tax Court’'s use of a "facts and circunstances" analysis to
reach that result. The Service will continue to litigate this issue
inall circuits, arguing that a remttance sent with a Form 4868 is a
paynent of tax as a matter of |aw.

RECOVMMENDATI ON: Cont i nued nonacqui escence, but that this action on
deci sion be substituted for the action on decision reported at Ri sman
v. Conmi ssioner, AOD CC-1996-003 (Mar. 4, 1996).
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