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Introduction

Under Section 7(a)(2) of the Endangered SpeciesAct (ESA), federal agenciesarerequired to consult with
the U.S. Fish and Wildlife Service (FWS) and/or the National Marine Fisheries Service (NMFS), as
appropriate, to ensure that any federd action is not likely to jeopardize the continued existence of any
threatened or endangered species, or adversely modify critical habitat designated for those species. For
hydrod ectric licensing proceedingsunder the Federa Power Act (FPA), ESA consultationisoftenrequired
in connection with the issuance of origind and new licenses. ESA consultation may aso be required, in
some cases, dfter alicenseisissued. Throughout this document, the term "Service" refers genericaly to
FWS and/or NMFS.

This document describes procedures to coordinate and integrate the ESA consultation process with the
FPA licensing process, and provides ameans of addressing post-licensing consideration of ESA issues.

These procedures are intended as genera guidance for applicants, FERC staff, and resource agency staff

who are engaged in either the traditiona or dternative licensing process, subject to any modifications that
may berequired to addressthe particular circumstances of each proceeding. Thisdocument also addresses
issues related to the adequacy of information, off-the record communications, economic feashility,

Settlement agreements, information from the Service, and scope of effects of the proposed action. The
solutions devel oped to address these issues are contained both in the main body of the document and in
the accompanying appendices. In order to provide the reader with an overview of the new procedures,

flow charts are aso included with the appendices to this Report. This document is not intended as a
modification or restatement of the gpplicable procedurd regulations under the FPA and ESA section 7,

respectively, and it is assumed that the reader has basic familiarity with these regulations. Therefore, the
reader should refer to the applicable regulationsfor more detail regarding the procedures addressed in this
document. Thisdocument doesnot address substantiveissuesrdated to FERC'sand the Service'sor other
resource agencies responsibilities under Sections 4(e), 10(j), and 18 of the FPA; these issues are
consdered in alater report.

Coordinating the ESA Section 7 and FPA Licensing Processes

Issues. If aproposed agency action may affect a listed species or critica habitat, consultation with the
Serviceisrequired under Section 7 of the ESA. If formad consultationisrequired, this process culminates
with the Service sissuance of aBiologica Opinion (BO). Informulating its BO, the Service mugt usethe
best scientific and commercid information available. The ESA Section 7 regulaions and FPA licensng
regulations establish processes which require certain actions to be completed within specific time frames
before a BO or new license can beissued. While the licensing process may take severd years, Section
7 consultations typicaly do not require thisamount of time. Often, however, the sameissuesareraised in
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both processes and require the same or smilar information for resolution. Thereisacommon concernthat,
at times, the ESA Section 7 consultation and FPA licensing processes have not been well integrated,
resulting in inefficiencies, inconsgstencies, and ddlays in the gpplication process. Examples of issuesraised
indude:

*  When should informa consultation be initisted?

*  When should the Biological Assessment (BA) be prepared? (A BA, prepared by the action
agency, or the applicant as FERC's designated non-federal representative, aids the action agency
in determining if formal consultation is needed.)

* At what point in the licenang process should the forma consultation process begin and end to
ensure the BO: Consders an accurate formulation of the proposed action; is based on the best
information available; and, is coordinated with alicensng decison?

* How should the ESA Section 7 process be coordinated and integrated with the FERC NEPA
process?

* Towhat extent can FERC'sdraft EA or draft EIS be used asaBA to initiate formal consultation?

*  Where conaultations with both NMFS and FWS are required, to what extent should ajoint BO
be prepared?

* How shouldthe ESA Section 7 process be coordinated and integrated with the FPA Section 10(j)
process?

* Wha istherole of FERC, and/or the gpplicant asits designated non-federa representative, inthis
process?

Proposed Solutions:

In Appendix | to this document, FERC and the Service have outlined a means of integrating and
coordinating the procedura steps of the FPA licensing process and the ESA Section 7 consultation
process. The coordination of the two processesis largely keyed to FERC straditiond licensing process,
but Appendix | may be applied to the aternativelicensing processaswell. Inorder to expedite both ESA
consultation and the overal licensng process, the streamlined process set out in the Appendix ams to
ensure that ESA issues are consdered early in the process and eva uated alongside other issues.

Specific solutions to the issues posed can be found throughout Appendix 1. In summary, they include:

 FERC will designate the license applicant, whenever possible, to act as a non-federa
representative for purposes of informa ESA consultation during the FPA pre-gpplication
consultationprocess. FERC will furnish guidance and supervision asneeded and will independently
review the biological assessment. FERC retains the ultimate responsibility for section 7
compliance during the licensing process.

» Parties are strongly encouraged to discuss, and resolve where possible, ESA issues before a
license application isfiled.

» Applicantsarestrongly encouraged to prepareand fileadraft biologica assessment with thelicense
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goplication.

* Inrequesting studies and additiona information, resource agencies will consder ESA issues and
draft their requests accordingly.

» FERC will make sure that ESA issues are integrated into the scoping process.

* If the effort to consder and integrate ESA issues early in the process is successful, FERC will
integrate and coordinate ESA forma consultationwith the NEPA and Section 10(j) processes, at
least for routine cases. If gpplied flexibly, thisgpproach may dso provide useful guidancefor more
complex cases. (This approach assumes that the Service and FERC agree that the information
base is aufficient to initiate consultation.)

* Insuch cases, FERC will request initiation of forma consultation when the draft NEPA document
is issued. If the Service agrees that the information is sufficient, consultation will proceed
expeditioudy, and can be completed smultaneoudy with completion of the Section 10(j) process.
The Service will then issue its BO which FERC will include inits find NEPA andys's document.

FERC's Rules Regar ding Off-the-Record Communications

I ssues: FERC's rules prohibit off-the-record communications between FERC and persons outside FERC
in contested on-the-record proceedings (those in which there is an opportunity to intervene and an
intervener disputes any material issue). 18 CFR 2201. As a result, FERC has required that, when
consultation under Section 7 of the ESA occursin a contested case, it must be conducted on-the-record.

Generdly, only FERC and the Service are consulting parties, with the license gpplicant usudly invited to
participate. In some cases, an applicant may be designated to act as a non-federa representative for
purposes of informa ESA conaultation. If informa ESA consultation occurs early, before a license
goplicaion isfiled, the rule prohibiting off-the-record communications does not apply. However, if ESA
consultation (whether informa or forma) occurs post-filing and involves FERC gaff in the context of a
contested proceeding, FERC requires that other parties be given notice of meetings or other substantive
discussons of the matters a issue, as well as an opportunity to be present and observe the consultation.

Section 7 conaultations are usudly most effective when done informaly, early, and openly with the action
agency and applicant, which alowsfor early resolution of ESA-related problems. Therefore, FERC'sneed
for on-the-record communications may have the effect of deterring informal discussion of ESA issues.

Proposed Solutions:

FERC recently issued afind rule that would alow for certain limited exceptionsto the rule prohibiting off-
the-record communications, coupled with adisclosurerequirement (64 Federd Register 51222, September
22, 1999). On November 21, 2000, FERC issued its decision on rehearing of the find rule. 93 FERC
161,181. On rehearing, the Commisson declined to include a specific exemption for ESA consultation,
and determined that the NEPA exemption regarding off-the-record communications should not be used
for ESA consultation that occurs as part of the NEPA process. Asa result, post-filing ESA consultation
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in contested cases will continue to be conducted on the record. We note, however, that the ruleincludes
anexemption permitting off-the-record consul tationsin certain circumstanceswith non-party agenciesunder
the ESA and other Statutes.

The Work Group addressed this issue in the previous section on coordination by providing for early,
informa consultation before a license gpplication is filed, when an on-the-record proceeding has not yet
begun and the rule prohibiting off-the-record communications does not apply.

Adequacy of Information

Issues: The ESA reqguires the Service to base its biologica opinion on the best scientific and commercia
dataavalable. In the consultation context, the following issues may arise

What happensif the Service and FERC disagree about what congtitutes the best available datafor: (a)
the purposes of initiating consultation or (b) providing the basis upon which the Service issuesaBO?

*  What condtitutesthe "best scientific and commercid dataavailable’” and to what lengthsmust the action
agency go to obtain it?

» If the Service believes that additiona data would provide a better information base upon which to
formulate its biologica opinion, how should the consultation proceed?

*  When conaultetion is completed without additiond data, to what extent is there a continuing
respongbility to obtain that data?

* How should the consultation timeline be coordinated with FERC'stime linefor the project in the event
there is a need to obtain additional data?

Proposed Solutions:

1. If FERC and the Service are able to agree on what information is needed for the purpose of initiating
consultation, FERC will provide the necessary information or request it from the license gpplicant.

2. If the Service and FERC disagree about what congtitutes the best scientific and commercial data
avalable for the purpose of initiating consultation, FERC, the Service, and the applicant will schedule a
megting (or teleconference)? to discusswhat informationisavailableand needed toinitiate consultation, and
what additiond information can be obtained during the consultation to ensure that the Service's biologica

1 This should be discussed a the NEPA darification medting, if held.
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opinion is based upon the best scientific and commercid data available.

3. If, after meeting, FERC and the Service ill cannot agree on whether the information provided by
FERC for the purpose of initiating consultation is adequate, the Service will identify, in writing, the specific
information needed to initiate consultation. The Service dso may specify what, if any, information can be
obtained during the consultation to ensure that the Service's biologica opinion is based upon the best
sdentific and commercid dataavalable. FERC will provide thisinformeation or demondratein writing why
some or dl of the information requested is unavailable or isnot gppropriate. Inthelatter case, the Service
will take a hard look at the information provided to determine whether it is adequate to initiate formal
conaultation. The Service will inform FERC in writing of its determination and thereasonsfor it. If FERC
and the Sarvice are unable to agree, they will seek to resolve the issue a a higher leve within their
repective agencies. If the Service 4ill determines that the information is not adequate to initiate
consultation, FERC will decide what course of action may be gppropriate with respect to the request and
the pending license application, and if possible, notify the Service of its decision prior to taking action.

4. If the Service determines that sufficient information has been presented to initiate consultation, but
additional data would provide a better information base upon which to formulate abiologica opinion, the
Service may request an extension of formal consultation and request that FERC obtain the additiona data.
The Service will provide FERC and the gpplicant with its reasons for concluding that additiond data are
needed.

5. If FERC and the Service agree that the additiona data are needed, FERC will agree to the extension
and obtain, to the extent practicable, the data that can be developed during the extenson. An extension
greater than 60 days shall require the consent of the applicant. (See 50 CFR 402.14(e))

6. If FERC and the Service are unable to agree on the need for additiond information, the Service will
proceed with consultation based on the data dready provided and otherwise availableto the Service. The
Service will prepare abiologica opinion that: (8) documents what information was not provided and why
such information would have been hepful in improving the information base for consultation; and (b)
resolves uncertainties in favor of the conservative protection of the listed species — including any
uncertainties that arise from differences between the Service's and FERC's views of what congtitutes the
best scientific and commercid dataavailable.

Economic Feasbility

Issues. To be considered a reasonable and prudent dternative (RPA), ESA regulations require that an
action be both economically feasible and capable of avoiding jeopardy and destruction or adverse
modification of critical habitat. To assess economic feashility, information regarding how the proposed
modificationswill affect costsisneeded. FERC providesinformation onthecost of environmenta measures
initsenvironmental documents and comparesthe cost of project power to the cost of replacement power.
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However, FERC's policy is to dlow the license applicant to determine whether to accept the license,
including conditions requiring any reasonable and prudent dternatives, and al costs associated with such
conditions. This approach can make it difficult for the Service to determine whether RPAS are
economicaly feasble.

Proposed Solutions:

1. The Service, the Commission, and the gpplicant will develop information on economic feasibility during
informal consultation. If thisinformation is not provided, the Service will inform FERC. If FERC agrees
that such information is available or can be obtained during consultation, FERC will request the license
goplicant to provide this information, and will be respongible for ensuring that the gpplicant supplies such
information to the Service, as appropriate.

2. FERC will include information on the cost of environmental measuresto protect listed speciesand their
habitat initsdraft NEPA document, consstent with FERC'sguidelinesfor conducting itseconomic anayss.

3. If the Service preparesadraft biologica opinion with reasonable and prudent dternativesthat differ from
the environmenta measures for threatened and endangered species included in FERC's draft NEPA
document, FERC will provide the Service with a revised economic analyss of those measures upon
request.

Settlement Agreements

Issues: Under both the traditiond and the dternative licensing process, the Service may be involved in
resource issues work groups and subsequent settlement negotiations. The Service may dso be involved
in settlements after license gpplications have been filed or after a license has been issued. Often these
settlements address endangered species issues or include measures that could affect endangered species
(e.g., minimum flow releases). Section 7 consultation, if needed, typicaly follows development of the
Settlement.

When parties reach a settlement agreement in a case that includes ESA issues, concerns may arise about
how best to accommodate both the settlement process and the need for consultation under Section 7 of
the ESA. If the Service participates in settlement negotiations and agrees to a settlement, parties may be
concerned about the possbility of Section 7 consultation yielding results that are inconsistent with the
settlement agreement.  Parties may aso be uncertain about the need for consultation on the provisons of
the settlement. If a settlement is reached after consultation has been completed, the gpplicability of that
consultation may be in question. These issues are related to the generd issue of coordinating ESA
consultation and the licensing process, and include both the timing and the substance of consultation in
relation to settlement agreements.
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Proposed Solution:

1. Service T&E aff, aswell as Service hydropower staff, will participate in settlement discussions and
anticipate the consequences of the settlement on listed or proposed species, on the gpplicability of any
completed consultations, and on the future need for Section 7 consultation. Thiswill help ensure thet, to
the degree practicable, the protective measures recommended in the settlement process will encompass
those measures found necessary during the Section 7 process. However, the Servicewill reserveitsright
to develop additiona or different measures necessary to meet its respongbilities under Section 7.

Post-licensng & ESA Section 7 Consultation

Issues. After alicenseisissued, FERC and the Service agree that ESA consultation may betriggered by
alicense amendment or other action requiring FERC approval. However, new species may be listed or
new information may become available indicating a potentia project effect on listed species or critica
habitat. FERC and the resource agenciesdiffer regarding FERC's Section 7 responsibility absent alicense
amendment or other federd action requiring Commission gpprova after alicense isissued. In FERC's
view, adefinitivefederad action, such as Commission gpprova of alicense amendment, is needed to trigger
conaultation. Inthe Service sview, either new listingsor new information, together with FERC' s continued
overdght and discretionary authority over licenses, are sufficient to trigger Section 7 consultation for an
ongoing license. In addition, the Service believesthat the transfer of alicenseisafederd process meeting
the definition of an"action"in 50 CFR 402.02, whereas FERC regards alicensetransfer asnot meeting this
definition, because it involves merely a subgtitution of licensees without any substantive changes in the
license.

Proposed Solution:

In Appendix Il to this document, FERC and the Service have outlined a means of addressing ESA issues
in the post-licensing context. The Appendix provides a procedurd framework for identifying issues,
consulting among FERC, the applicant and the Service; and determining the need for measuresto protect
listed pecies and critical habitat.

I nfor mation from the Service

I ssues: In both licenang and post-licensing proceedings, FERC and licensees often consult with resource
agencies with respect to environmenta issues. In some cases, the agencies have separate technicd staffs
that consult exclusively on ether hydropower or ESA issues. In addition, there are cases in which ESA
and hydropower staffs from both Services are participants. Given the varioustypes of agency staff which
might be involved, there is potentia for conflicting agency guidance, processes, and understandings to
develop.
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Proposed Solution:

1. Asoutlined in Appendix | to this document, Service ESA saff, as well as Service hydropower staff,
will become involved early in the process (i.e., during pre-filing consultation with prospective license
goplicants) to ensure that ESA issues are considered together with other issues. During licensing
proceedings, Service ESA daff and Service hydropower staff will continue to consult and coordinate with
one another to assure a congstent gpproach to licensing issues. Service participation in post-licensing
proceedings and settlement negotiations will be smilarly coordinated.

" Scope of Effects' of Proposed Action

Issues: The regulations on Section 7 consultation list examples of "action” as actions directly or indirectly
causng modifications to the land, water, or air.  Indirect effects are delayed effects caused by the
proposed action which are reasonably certain to occur. The Service and FERC sometimes differ on the
"scope of effects’ of a proposed action. These differences concern whether the effects in question are
reasonably related to the proposed action, and whether there is a "reasonable” likdihood that indirect
effects may result from the proposed action.

Proposed Solutions:

1. Participants are encouraged to identify the scope of effects early in the FPA process thereby alowing
aufficient time to adequately resolve concerns while avoiding delays that may otherwise result.

2. Initscover letter transmitting its NEPA document or Biologicad Assessment, FERC will explain how
it considered direct and indirect effects of the proposed action, any cumulative effects, and the effects of
any interrelated or interdependent actions, as well asthe basisfor itsfindings.

3. Inassessng the adequacy of information provided, the Servicewill be as specific as possible about what
effects or actions it beieves FERC should have consdered, or did not consder in sufficient detail.
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APPENDIX |
COORDINATING ENDANGERED SPECIESACT CONSULTATION
WITH THE FERC HYDROPOWER LICENSING PROCESS

This Appendix outlines a means of streamlining the hydropower licensing process by coordinating and
integrating Endangered Species Act (ESA) consultation with the Federd Power Act (FPA) licensing
process. Coordination of the two processesislargely keyed to FERC's traditional licensing process, but
it may be gpplied to the dternative process as well. The Appendix is keyed to the existing steps of the
FERC licensing process, both before and after the application isfiled, and explains how consideration of
ESA issues can be integrated and coordinated at various stages of the process.

If a proposed FERC action, such as granting a license, may affect a listed species or designated critical
habitat, ESA section 7 consultation is required. This consultation can have two phases "informa
conaultation” and "forma consultation.” The following streamlined process is specificaly designed to use
the informal consultation processto identify and avoid potentid conflictswith the needs of federdly listed
species early in the licensing process, as well as to provide an opportunity for early coordination among
involved parties. The god is ether to reduce potentia effects to listed species and designated critica
habitat to the point where adverse effects are not likely, thus diminating the need to complete formal
consultation, or to develop aproject design and effects analysisthat can undergo forma consultation more
efficiently.

For this processto befully effective, aprospective applicant should engage the Fish and Wildlife Service
and/or the Nationa Marine Fisheries Service (henceforth collectively referred to as the “ Service’), as
appropriate, early in the pre-filing stage, as the project design is developed. At the time an applicant
choosesto usethis streamlined process, thefirst step isto request that FERC designateit asanon-Federa
representative for purposes of beginning informa conaultation with the Service, with FERC retaining the
ultimate responsibility for completing forma consultation during the licensing process. If, however, early
involvement isnot achieved, thefollowing document may gill be used in guiding dl partiesthrough the ESA
consultation processin FPA proceedings.

Pre-filing Consultation (i.e., before alicense application isfiled)

The steps described below are intended to occur at the stages represented by each box on the attached
flow chart, labeled "Figure 1, Coordination of FERC Pre-Filing Consultation Process and Endangered
Species Consultation.”

BOX 1

Upon request of the applicant, and if the Federd Energy Regulatory Commission (FERC) determinesthat
the following process is appropriate, FERC will provide the Service and the applicant with a letter
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designating the applicant asanon-Federa representativeto respond to ESA Section 7 consultation matters
onbehdf of FERC. Thisletter will describetherolesand respongbilities of the non-Federa representative,
which include conducting studies, developing and supplying informetion, attending mestings, ensuring that
pertinent ESA informationis maintained in a project file, developing a draft Biologica Assessment (BA),
paticipaing in informa consultation with the Service, and keeping FERC apprised of its actions.

Additionaly, the letter will establish a point of contact within FERC who will guide the non-Federd
representative and review and evauate information prepared by the non-Federa representative, as

appropriate.

If appropriate, the Service should establish a FERC Team — including staff who work on the FERC
hydropower project and staff who address endangered and threatened species and ESA compliance—to
coordinate activities throughout the pre-filing and post-filing licensing process.

The non-Federa representative should contact the Service to schedule a coordination meeting to identify
the expectations of each party and coordinate the information needed for the hydro licensaing and ESA
consultation processes. At this stage (or earlier), the non-Federa representative should request from the
Sarvice alig of any listed or proposed species, or designated or proposed critical habitat that may bein
the area affected by the proposed project, aswell as any candidate speciesthat arelikely to becomelisted
during the licenang process. Modifications to this list (ddisting/added species, etc.) may be made, as
needed, throughout the licensing proceedings.

If a coordination meeting is warranted it should be held as early as possble. During this meeting,
participants aso will begin identifying information that will be needed for Section 7 consultation which may
include, among other things: (a) adescription of the project, including location maps and project drawings,
(b) adescription of listed speciesthat may be affected in the project's action areg; (c) information related
to the ESA basdline; (d) alist of existing scientific information/studies; (€) identification of needed scientific
information/studies, (f) identification of activities that may be interrelated or interdependent with the
proposed project; (g) identification of effectsof the project on listed and proposed species, including direct
and indirect effects of the project, any interrelated or interdependent actions, as well as any cumulative
effects; (h) potential conservation actions and operationa criteriathat can beincorporated into the project
to avoid or minimize effects on listed and proposed species, and (i) information on thelegd, economic, and
technicd feaghility of such actions and criteria. Because there are sometimes disagreements about what
informationis needed, parties are encouraged to initiate a dial ogue on these issues early in the consultation
process.

BOX 1A

Inits FPA initial consultation package[18 CFR 4.38(b)(1) or 16.8(b)(1)], aprospective license applicant
(hereefter referred to as the “ non-federd representative’) should include, as appropriate, information on
threatened, endangered, proposed, and candidate species and any designated, or proposed critica habitat
(“T&E species’), potentid effects of the project on T& E species, and proposed resource measures for
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T&E species. Although not required, applicants are encouraged to include consideration of proposed
species and proposed criticd habitat, as well as any candidate species that are likely to become listed
during the licenaing process, together with listed pecies and designated criticd habitat.

BOX 1B

At the joint meeting during the first stage of pre-filing FPA consultation, the non-Federa representative
should request the Service, tribes, non-governmental organizations, and others to identify any concerns
about studies, project effects, and proposed resource measures related to T& E species.

Inaddition, applicantsare encouraged to coordinate with agenciesand other stakeholdersinvolved in other
federd and non-federd activities—including FERC licensing activities— within the same watershed.

BOX 1C

After reviewing the non-Federd representativesinitial consultation package and after thejoint meeting, the
Service should provide the non-federd representative with any pertinent information it hason T& E species
in the action area, or whereto get it. The Service dso shdl: (a) discussits understanding of the resource
issues related to T& E species; (b) identify potentid project effects, including direct, indirect or cumuletive
effects, (¢) recommend studies necessary to comply with the ESA; (d) provide technica assistance on
needed study plans, checkpoints, and appropriate methodologies;, and (€) provide guidance on ways to
improve treatment of those issuesin the package as appropriate.

BOX 1D

If the non-Federal representative eects not to conduct studies that were recommended by the Service, it
should meet with the Service to attempt to resolve any dispute.

BOX 1E

As the studies are completed, the non-Federd representative should provide and discuss the information
obtained by the gudieswith the Service. FERC adso should be supplied with thisinformation and provided
the opportunity to participate in any discussons.

BOX 1F
When the non-Federd representative submits its draft license application to the resource agencies and
FERC, thenon-Federd representativemay includeitsdraft Biological Assessment prepared duringinformal

conaultation. All study results gathered to date should beincluded in the draft gpplication and/or draft BA,
aong with any proposed conservation, protection, or enhancement measures.
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BOX 1G

If adraft BA isincluded with the draft license gpplication, the Service will provide its comments on whether
the draft BA satisfies requirements of the ESA and ESA regulations. FERC will provide comments as
appropriate. The non-Federa representative is encouraged to consider the Service's and FERC's
comments when revisng the draft BA.

BOX 1H

If the non-Federa representative holds a meeting to discuss the draft license application, the non-Federd
representative will include discusson of ESA issues, as gppropriate.  If needed, the Service will offer
additiona informa ESA consultation assstance at thistime,

Post-filing Process (i.e., after alicense application isfiled) - see Figure 2, “ Coordination of FERC Post-
Filing Process and Endangered Species Consultation.”

If adraft BA isfiled with the license gpplication and FERC and the Service conclude that the draft BA is
satisfactory, it ordinarily should not be necessary to address ESA issues in Boxes 2 through 13 below
dthoughthey will be addressed in subsequent stagesof FPA and NEPA andysis. However, if thepre-filing
ESA consultation process is not used, or if additiond information is needed, Boxes 2 through 13 should
be used.

BOX 2: APPLICANT FILESAPPLICATION WITH FERC

Thelicense application filed with FERC and served on the agencies may be accompanied by arevised draft
Biologicd Assessment of the preferred dternative, including al relevant components of the applicant's
proposal and any associated settlement agreement. Thisrevised draft Biologica Assessment will include
the results of studies and information gathered during the pre-filing process.

BOX 3: TENDERING NOTICE ISSUED (ADDITIONAL STUDIES REQUESTED)

In response to FERC' s tendering notice, the Service may provide FERC forma written comments on the
studies completed and may request any additiona studies they believe are needed for Section 7
conaultation, including an explanation of why the information is presently needed, why the available
information does not satisfy that need, and why any additiond studies were not requested earlier.

BOX 4: ADEQUACY REVIEW COMPLETED

BOX 5: ACCEPTANCE LETTER AND NOTICE ISSUED (Interventions due)

BOX 6: NOTICE OF SCOPING AND SCOPING DOCUMENT 1 ISSUED
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INNEPA Scoping Document 1, FERC will identify what T& E species may be present and what theissues
are regarding those species.

BOX 7: ADDITIONAL INFORMATION REQUEST (AIR) AND RESPONSE TO ADDITIONAL
STUDY REQUESTSISSUED

In response to any additiona information or studies requested by the Service, FERC will review such
requests and solicit additiona information from the non-federa representative, as gppropriate. (See
Adequacy of Information section of this Report.) FERC response may be deferred to BOX 10, as

appropriate.

BOX 8: SCOPING MEETING HELD

At the agency scoping meeting, FERC and the Service will discuss whether the specieslist isaccurate and
whether there is sufficient information to analyze project effects on T& E species. FERC and the Service
will o discuss any additiond information that may be needed and any recommended measuresfor T& E
gpecies. Toassist FERC in meeting its ESA respongbilities, the Service will bring to FERC's attention any
information it has regarding the scope of effects of the proposed action, including any direct, indirect, and
cumuldive effectsthat it believes should be andyzed, aswell as any interrdated or interdependent actions
that it believes should be considered. (See Adequacy of Information section of this Report.)

BOX 9: SCOPING COMMENTS DUE

In response to the FERC scoping notice, the Service will provide comments on, among other topics. (a)
information gathered to date and any remaining information and/or additional studies that till may be
required to satisfy Section 7 consultation requirements; (b) dternatives to be considered in the biologica
assessment/evaudtion; (c) impacts to be evaluated; (d) any conservation measures to be evaluated, and,
(e) the accuracy of specieslist. In providing these comments, the Service will be as specific as possible,
particularly when identifying potential impacts (i.e, direct, indirect or cumulative effects).

BOX 10: SCOPING DOCUMENT 2 AND ADDITIONAL INFORMATION REQUEST (IF
NEEDED)

FERC will review Service comments and obtain information requested by the Service, as appropriate.
(See Adequacy of Information section of this Report.)

In Scoping Document 2, FERC will update the issues section of the document, as appropriate, to reflect
any commentson T& E species. If the second Scoping Document and/or the draft BA (if prepared) do not
saidy the Service's concerns regarding Section 7 consultation or information gathering, the Service will
provide FERC with aletter clearly, and as specificaly aspossible, explainingits ESA-rel ated concernsand
recommending ways to address these concerns.
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BOX 11: ADDITIONAL INFORMATION FILED

The gpplicant will provide the Service with copies of any additiond information filed with FERC pertaining
to listed species, asrequired by 18 C.F.R. Section 4.34(b).

BOX 12: READY FOR ENVIRONMENTAL ANALY SISNOTICE ISSUED
BOX 13: COMMENTS, TERMS, AND CONDITIONS DUE

In response to FERC's Ready for Environmenta Andysis Notice, the Service will provide its
recommendations, comments, prescriptions, and terms and conditions pursuant to sections 4(e), 10(a),
10(j), and 18 of the FPA. Section 7 consultation may result in additiond or different measures.

BOX 13a: NEPA CLARIFICATION MEETING

If aNEPA clarification meeting isheld (asdescribed in the Interagency Task Force NEPA Report), FERC
and the Service will use this meeting to discuss the information needed to initiate consultation and the
appropriateness of initiating forma ESA consultation a that time. Among other things, FERC and the
Service will discuss whether there are any outstanding issues regarding the specific geographic area that
may be affected or the scope of effects of the proposed action on listed species and their critica habitat.
Such issues could aso include, where gpplicable, direct and indirect effects of the proposed action,
cumulative effects, and the effects of any interrelated or independent actions.

BOX 14: DEA/DEIS AND NOTICE OF AVAILABILITY OF DEA/DEIS ISSUED; 10(J) LETTER
ISSUED (IF NEEDED)

If formal consultation is gppropriate, FERC will request initiation of forma consultation with the Service
at thetime it issues its notice of availability of the draft EA/EIS. In most cases, FERC will use the draft
EA/EIS asits BA, as specified below. If the draft EA/EIS does not include a discussion of ESA issues
(e.g., because of anew ESA ligting), FERC will prepare a separate Biological Assessment.

Section 7 regulations digtinguish the information required to initiate forma consultation under 50 CFR
Section 402.14(c) (the "initiation package") from the Biologicd Assessment. FERC prefers to combine
these two items in its draft EA/EIS. Therefore, to assst the Service in evaduating the completeness of
FERC'sinitiation package, FERC will provide acover |etter summarizing itsfindingsand providing soecific
page referencesto the chapters, sections, or pagesof thedraft EA/EI Sthat contain theinformation required
to initiate formd consultation. Theintent of this letter is to streamline the section 7 forma consultation by
providing Service staff with the exact location and precise page numbers within the NEPA documents
where the specific information required for consultation may befound. 1t isimportant that these references
provide the Service an accurate location of eements relevant to ESA compliance to help ensure thet the
Service and Commisson can complete forma consultation within the time frames provided by the ESA
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regulations. With this in mind, the cover letter should cite pages that contain information regarding the
following: (1) the action to be consdered (generdly, thiswill bethe preferred dternative); (2) the specific
areathat may be affected by the action; (3) any listed species or critical habitat that may be affected by the
action; (4) the manner in which the action may affect listed species or critica habitat, including any direct,
indirect, or cumulative effects, (5) relevant reports, including any EA, EIS, or biologica assessment
(generdly, thiswill be aligt, because the reports will either be publicly available or will aready be part of
the administrative record of the proceeding); and (6) any other relevant availableinformation on the action,
affected species, or critical habitat.

If adraft EISis prepared, FERC will include a separate section on ESA issues in Chapter 3 (“ Affected
Environment”) and Chapter 4 (“Environmental Consequences’), so that adiscrete analysis of ESA issues
canbefoundinthose sections. If adraft EA isprepared, FERC will include a separate ESA sectioninthe
draft EA.

The Service will review FERC's initiation package and will inform FERC, within 30 days, whether it
contains sufficient information to initiate consultation. If the Service determines that sufficient informetion
isavailableor can be obtained during consultation, FERC and the Service will usethe ESA/10()) integration
process (see next section below) for consideration of ESA issues concurrently with the FPA Section 10(j)
process. (See attached ESA/Section 10(j) flow chart.) If the Service determines that the Section 7
initiation package is not sufficient to initiate consultation, it will provide FERC with awritten explanation,
induding adescription of the specificinformation lacking and make recommendations regarding the manner
by which such information might be obtained and presented. Upon mutua agreement of the adequacy of
the initiation package, the Service shdl confirm immediate initiation of forma consultation. If FERC and
the Service are unable to agree, they will seek to resolve the issue at a higher level within their respective
agencies.

BOXES 14 THROUGH 16: “The ESA/10(j) Integration Process’ - see Figure 3.

If use of the ESA/10(j) integration process is appropriate, FERC and the Service will coordinate the
Section 10(j) processwith the ESA formal consultation process. If aSection 10(j) meeting isheld, FERC
and the Service will discuss ESA issues together with Section 10(j) issues and FERC staff will issue a
summary of the meeting. If a Section 10(j) meseting is not held, FERC and the Service will determine
whether to hold an ESA consultation meeting. If an extension of timeto completeforma ESA consultation
is needed, the Service will request an extension as provided by ESA regulations.

The ESA/10Q(j) integration processisintended for smple cases not requiring the Serviceto develop adraft
Biologicd Opinion (BO). If FERC'sinitiation package contains sufficient information to initiate consultation
usng the ESA/1Q()) integration process, but after initiation the Service preliminarily determines that the
proposed action is likely to jeopardize listed species or adversdy modify critical habitat, the Service will
inform FERC (and the applicant and other parties) that it intends to issue a draft jeopardy BO. The draft
BO will include proposed reasonable and prudent dternatives, if available, and proposed reasonable and
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prudent measures to minimize the impact of any incidental take. The Service will coordinate with FERC
and the gpplicant in developing these RPAS.

If an extengion of time to complete forma ESA consultation is needed to develop adraft BO, the Service
will request an extension as provided by ESA regulations.

BOX 16

FEA/FEIS AND NOTICE OF AVAILABILITY OF FEA/FEIS ISSUED

FERC will include its andysis of the results of the Service's Biologicd Opinion initsfind EA/EIS.

BOX 17

ORDER ISSUED

FERC will include its andysis and discussion of ESA issues and any necessary license conditions for the
protection of listed species and their critica habitat in its license order. Concern has been raised that, at
times, changes are made to projects after the license has been issued without sufficient notice to the
Service. (Although the Work Group intended to address thisissue, together with other issues related to
post-licensing, it was unable to do so because of time congraints.)

BOX 18

(For Pogt-licensing consideration of ESA issues, see APPENDIX 1)

ITF ESA Report 16 Issued 12/8/00



APPENDIX 11
COORDINATING ENDANGERED SPECIESACT CONSULTATION
WITH POST-LICENSING

(Boxes Correlate with Post-Licensing Flow Chart — see Figure 4)
POST LICENSING NOTICES (IF NECESSARY)
BOX 1

After alicenseisissued, new information may surface regarding project effects on listed species or critica
habitat. In other ingtances, new species may be listed or critica habitat may be designated after a project
is licensed and operational. FERC may recelve information from licensees, non-governmenta
organizations, or the Service raisng concerns about the effects of specific projectson thelisted speciesor
critica habitat.

BOX 2

FERC, the licensee, and the Service will consult to identify the information that would be needed to
determine potentia project effects. This consultation could include, among other things, compilation of
exigding scientific information/studies and/or identification of needed scientific information/studies. FERC
and the licensee, with Service input as appropriate, will use this information to prepare a Biological
Evduation (BE) on the effects of the project on thelisted species. FERC, thelicensee, and the Service will
attempt to reach agreement on atime frame for completing consultation, taking into account the potential
effects that may be occurring while consultation proceeds.

BOX 2a

If the BE indicates that protective measures are not needed because project operations have no effect or
arenot likely to adversely affect the listed species, then FERC will send aletter and the BE to the Service
explaning its reasons for the finding. FERC could aso determine that, while there may be changes to
exising project operations needed to protect listed species, no changesto the license would be needed to
facilitate those changes? The Service will respond to FERC's letter indicating whether or not they agreed
with FERC's determination. |If FERC and the Service are unable to agree, they will seek to resolve the
issue a a higher level within their repective agencies.

BOX 3

2 In this case, the licensee, with FERC oversight, could continue its collaboration with the Service
to facilitate the necessary changes to project operations.
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Based on the information developed in BOX 2 , FERC, the licensee, and the Service will continue
consultation to develop conservation actions and operationd criteria that could be incorporated into the
project to avoid and minimize impacts to the listed species.

BOX 3a

If the resullts of the-consultation indicate that changesin existing project operations or facilitiesand license
conditions are needed to protect listed species, and the licensee agrees with those changes, the licensee
would fileanon-capacity amendment gpplication with FERC. Theapplication, among other things, should
include the licensee's proposed changes to project operations or facilities, aswell asthe comments of the
Service, any gate fish and wildlife agencies, and any Indian Tribes that may be affected by the proposed
change.

BOX 3b

If the results of the consultation indicate that changes in exigting project operations or facilitiesand license
conditions are needed to protect listed species, but the licensee does not agree with those changes, FERC
would initiate a license reopener proceeding based on a specific or standard license reopener article.®
FERC would issue a public notice of the reopener proceeding, indicating the reason for the reopener,
inviting comments from the resource agencies and interveners, and providing notice and opportunity for
hearing to the licensee.

BOXES4 THROUGH 6

The activitiesidentified in BOX 3a and BOX 3b will require forma consultation under Section 7 of the
ESA, unless FERC and the Service agree that the actions are not likely to adversely affect listed species.
FERC may dedgnate the licensee to act as its non-federd representative for purposes of informa
conaultation. FERC will initiate forma consultation under the ESA and, with the exception of the FPA
10(j) process, follow procedures as outlined in Boxes 13a- 17 in the post-filing licensing process.

3 All licenses issued since October 31, 1975 contain standard reopener articles for fish and
wildlife that can be used to address ESA issues. Some older licenses do not contain provisions to reopen
the license for the protection of fish and wildlife. In those cases, FERC and the Service should continue
consultation with the licensee to facilitate the necessary changes to project operations or facilities.
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