FEDERAL ENERGY REGULATORY COMMISSION
WASHINGTON, BE 2456

OFFICE OF THE CHAMRMAN Aﬁgugl_‘ 27 2003

David Kaiser

Federal Consistency Coordinator

Coastal Programs Division

Office of Ocean and Coastal Resowrces Management, NOAA
1303 Bast-West Highway, 11th Floor

Silver Spring, MDD 20910

Dear Mr. Kaiser:

The: comments of the Federal Energy Regulatory Commission Staff on NOAA'S
preposed rulemaking to revise the Federal Consistency repulations wnder the Coastal
Zone Management Act of 1972 are attached.  Please let me know if I may be of any

further assistance.

Jpcerely,

M m

PAt Wood, I
Chatrman

Enclosure



COMMENTS
OF THE FEDERAL ENERGY REGULATORY STAFF
ON NOAA'S PROPOSED RULEMAKING

Om June 11, 2003, the National Oceanic and Atmospheric Administration (NOAA)
issned a proposed rule w revise its Federal Consistency regolations at 15 CF.R. Part 930
to clarify some scetions and provide greater transparency and predictability. NOAA is
proposing its rule in response to the recotunendations of the Mational Encrey Policy
Development Group. The comments of the Federal Energy Regulatory Commission
(FERC) stail on the proposed rule are set forth below.

Comtrents

Rule changes 10 and 11 propose to modify section 230.58(a)(1) and (2)(2) ta
provide greater specificity in identifying the information an applicant must provide a
State agency io start the State’s six-tnonth consistency taview period. As modified,
section 930.38(a)(1) would require that the infomation and data to be provided must
include "(I) A eopy of the application for the Federal license or penmit and () all material
provided to the Federal agency in support of the application . .. "

We suppert the proposed revisions to section 930,58 as adding specificity to what
an applicant is required to provide to obtain 4 consistency determination in a timely,
respongible fashion. We wish to take this opportunity, however, to highlight problems
with this requirement that applicants for FERC ceitificates have recently experienced in
trying to obtain consistency determinations for proposed projects, and to propose a
further revision to section 230.58.

In one paiticolar case, prior to beginning its consistency review, the designated
State ageney reguired the applicant to subimit: 17 a Federal Consistency Assessment’
Form; 2} a copy of the application{s) along with any supporting documentation flad with
FERC; and 3) a copy of FERC's Diaft Environmental Impact Statement {DEIS),

Subsequently, the State agency informed the applicant that FERC's DEIS should
melude a narrative assessiment of the effects of the entive project on, and its consistancy
will, 2l of the applicallle State Coastal Folicies related to land and water nges, natural
reseurces, encrgy development and coltural resources. The State asency fnther stated
that its review of the consistency certification would not begin undi after this information
wis received and it determined whether it and all olher necessary data and information
were adequate to address the effects of the proposal on the coastal zone.

At a later date, the State agency infeimed the applicant and FERC that it wonid
not begit its sonsistenty review of the project until the Final Environmental Impaci
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Statement (FEIS) had been issued. In fact, the State agency did not commence its
consistency review unhl after FERC 1ssued its FEIS,

The tying of a State’s commencemant of its consisfency review process to the
completion by a Federal agency of its environmental review under the Mational
Efrvironmental Policy Aot (WEPA) subwveris the statutory scheme set forth in the Coastal
Zone Management Act (CZMA) and in NOAA's Part 930, Subpﬂrl: D ragular_iﬂns
implementing the CZMMA, and hayms applicants and l"Edtral agencies in thf::lr citorts to

review and approve proposed projects in a timely fashion. |

Section 307 of the CZMA sets {orth the responsitalities of applicants and State
apencies. As fo applicants, seetion 3F7(6)(3)1(A) provides hat:

[Aloy applicant for a required Federal license or penmit ta
condnct an achivity, in or gutstde of the coastal zonc, affecting
iy fand or waier use or napral regource of the coastal zone
of that state shall provide in the application to the licensing or
pernuitting agency # cettification that the proposed activity
compiies with the enforceable policies of a state's approved
program and that such activigy will be conducied in a mapner
consistent with the program. At the sane fime, the applicant
shall founish to thestate or is designated azency a copy of the
certification, with all necessary information and daia.

As o the responsibilities of States, section 307(c}(3)(A) provides that:

At the earliest practicable time, the state or its designated
geency shall notify the Federal agency concerned that the
slate concurs with or objects to the applicant's certification. I
the state or its designated agency fails to furnish the required
notification within six months after receipt of 1t3 copy of the
applicant’s certification, the state’s concnmence with the
cerfification shall be conciusively presumed.

i

'FERC staff's comment is fimited to NOAA's Subpart D repulatory propram. We
do not address this issue in the context of NOAA's other proprams, such as its Subpart ©
program goveming consistensy for Federal agency activities, or ifs Subpart E program
setting forth the conststency requirements for Cuter Continental Sheif exploration,

development and prodoction sctivitics.
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NOAA's regulations in Part 930, Subpart D, flash out the statutory schemg sat
Forth in seetion 307 of the CZMA, For'example, section 930,58 specifies the data and
information that an applicant must sulimit to 2 State with its consistency certification.
Section 930,62 states that the State agency shall notify the Federal agency and the
applicant at the earliest practicable fime whether the State agency concurs with or objects
to 4 comsistency detenmination. These requirerments, and others confained in Subpart D,
clearly contemplate submission to the State of an applicant's consistency determination at
the time the applicant submits ity application to a Federal agency. M also requires action
a3 soon thereafter as pessible by the State agency. A State agency requirenient that it not
begin its consistency review until completion of the Federal agency's NEFA review, a
process which sometimes takes vears, iz not sanctioned by either the statute or by
MNOAA's regulations implementing the statute.

This conclusion is verified by seetion 93057, which is found in Subpart C of
NOAA's repulations, Subpart C sets forth consisteney requirements for projects in which
the Federal agency itself, and not a private applicant, is the project sponsor. In such
cases, 1t1s the Federal agency- that is iesponsille for providing a consiswency
deterntination to the State or its designated agency. Section 930.37 provides that;

A Federal agency may usc ite NEFA documents as a vehicle
for its consisteney determination or negative determination
under this subpart,” However, a Federal ageney's federal
gonsistency oblizations under the Act are independent of
those required under NEPA and ave not pecessarily fulfilled
by the submission of a NEPA docnment. [f a Federal agency
inglndes its consistency determination or negative
determination io a NEPA document. the Pederal apencey shall
gnsure that the NEPA document jncludes the information snd
adheres fo the timeframes required by this subpart, Faderal
agencies and State apencies should motually agree on how to
best eoordinate the requirements of MEPA and the [CZMA],
{Emphasis added).

This langnage finther confirms that the CZMA and NEPA processes are separate
and distinet, and that the unitateral action of the State agency in this casc refusing to
constddr the consistency determination untii after the Federal agency issued an FEIS was
inappropriate. © Accordingiy, we wige NOAA to further amend section 930058 o clarify

*There is a practical basis for icparding the CZMA and NEPA processes as
separate i the context of Subpart D avtivities. Az NOAA acknowledged in previonsly
revizing its Federal cansistency regulations: "MEPA and the CZ0A have different
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that 2 Federal agency's NEPA process is separale and distinet from the state's CZMA
process unbess the Federal apency, Seate, and applicant agree to address COnSIstency
requirements in NEPA documentation, and that 3 State or its desipnated agency may not
delay processing an applicant's consistency detennination pending complefion of the
Tederal agency's NEPA or other environmental processes.

With regard to States and others who wish to participate in the Commission's
envirenmental process, we would like to note that, in conjenction with the White House
Task Force on Encrgy Project Sireamlining, the Commission has made substantial efforts
to involbve ail stakeholders in the Commission's environmental review of profects. The
"Interagency Agreement on Early Coordination of Required Environmental and Historic
Preservation Reviews Conducted in Conjunction With the Issuance of Authorizations to
Lonstruct and Operate Interstate Natwral Gas Pipelines Certified by the Faderal Energy
Regulatory Commission” {Interagency Agreement), signed in Aupust 2002, emphasizes
the poal of having penmnits for mterstaie natural gas pipelines issned concurrently rather
than consecutively. While the Interagency Agreement applies to the nine SIgNAtoTy
Federal agenicies, incloding the Department of Comimerce, its objectives and goals are
being applied by the Commission in working with all stakeholders. This includes

apencies administering the CZMA,

In such cases, we encourage state apencies to participate in the Commission's
envirotitnental process, not only as commenters or cooperating agencies, but also at the
prefiling stage before projects we formally filed with the Commission. Under the
Intcrapency Agreemnent, signatory agencies will continue to work direstly with applicants

‘elfects tosts,' Thus, it may be that a NEPA document may not contain needed CZaA
infermation or that a conclusion regarding effects for NEPA purposes will not satisfy the
CZMA effects test.” 65 Fed. Reg. 77124 at 77139 (December $, 2000), Similatly, in the
instant relemaking, NOAA noted in conpection with & propesed Tevision to Subpart E of
its regulations pertaiing to consisteacy for Outer Continentai Shelf exploration,

development and production activities, that;

While the stams of the completion of NEPA documents iz an

Issue raised by coastal states when performing consistency
ieviews, NOAA is not adding language requiring that NEPA

i docoments be included as information necessary to start the
six-inonith review period. A requireiment that WEPA
decuments {draft or final) be completed prior 1o the start of
the six-mmonth review period would be incompatitile with the
stlutory requirements in the OCSLA.

68 Fed, Reg. 34851 at 348358 (Tune 11, 2003).
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to address issues, including tssues that may relate to o State's coastal zone, However,
agencies can md shovnld bring any significant unresolved {ssucs to the attention of ihe
Commission as the lead Federal agency where they can receive altention in e context of

the hicensing proceeding.

Finally, we would like to take this opportunity 10 highlight two addidonal
probiems that we feel wanant MOAA's attention. The first concerns appeals to the
Secretary of Conunerce [rom a Statc’s detsrmination that a proposed activity is
inconsistent with its Coastal Management Plan. While such appeals are relatively rare,
they do have the potential to significantly impact proposed profects. This is particularly
true of projects sponsored by private, non-govenunental entities in which the mere fact of
delay can sometimes be fatal to the ability to continue with the project. Tn such cascs, we
feel that it wounld be beneficial to process appeals to the Secretary of Commerce on a fast-

track basis. -

While we recognize that there may be testraints on NOAA's ability to address
this probleny, we would nonetheless like to recominend that as to such projects
develepment of an altemative appeals process be considered, In such instanccs, we
would suppest a process in which the record on appeal consists of documentation
campiled by the State or its designated agency and the relevant Federal azencics from
which approvals for the projects must be obtained. After a short briefing period and
opportunity for public comment; it is important that a decision be jssued as soon as
possible and preferably within 90 days. In this manmer, profects would be less likely to
fail from the regulatory uncertaingy that is ¢reated by a lenpthy appeals process.

A similar problem is Seate delay in commencing, or compliting, consistency
review of a project pending an gpplicant obtaining permits from a county or other locat
government agency with a role in the consistency process, We recognize that the
necessity of obtaining locai permits is cmbodied in at least some State ChPs, but we note
that this process has the potential o onduly delay the approval of projects involving
coastal izsues. We would sugpest that, to the extent they aie aceessary, all such revicws
run concwrtedtly and not as a condition precedent to the six month review period fora
State agency o concur with or object to 2 consistency determination. In this manner, the
State interest can be served while completing consistency reviews within the tine-frames
contemplated by the Act and NOAA's implementing regulations, and projects would not
be neeqlessly delayed,

Conclusion

FERLC staft recommends that NOAA anend section 930,38 to clarify that a
Federal apency's NEPA process is separate and distinet from the state's CZMA process
unless the Federal agency, State, and applicant agres to address consistency requirements
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in NEPA documentation, and fhat a State or its desipnated agency may not delay
provessing an appiicant's consistency determination pending completion of the Faderal
apency's NEPA or other enviroimental processes, We also urge NOAA 10 consider
establishing an altemative appeals process for certain types of projests and require gl
consistency reviews be conducted conewrently within the six month treview period as

speeified above,



