DEPARTMENT CF THE | NTER OR

M neral s Managenent Service

30 CFR Part 253

RN 1010- AB78

Al Spill F nancial Responsibility for Ofshore Facilities
I ncl udi ng State Submerged Lands and Pi pel i nes

AGENCY: M neral s Managenent Service, Interior.

ACTI ON Advanced notice of proposed rul enaki ng.

SUWARY: The M neral s Managenent Service (MVB) Is announcing
its intention to publish regul ati ons governing the establishnent
of financial responsibility for offshore oil facilities and gas
facilities with concurrent gas condensate production, and
requests comments frominterested parties. This action is
necessary to ensure that parties responsible for offshore oil and
gas facilities are able to neet the financial responsibility
requirenents of the Gl Pollution Act of 1990 (CPA 90). These
regulations will establish a |level of financial responsibility at
$150 mllion for all offshore facilities in, on, or under the

navi gabl e waters of the United States (U S.).

DATES. Comment s shoul d be received or postnarked by February

28, 1994 to receive full consideration

ADDRESSES: Comments should be nailed or hand delivered to the

Departnent of the Interior; Mnerals Managenent Service, Mai



Stop 4700; 381 E den Street; Herndon, Virginia 22070-4817,

Attention: Chief, Engineering and Standards Branch.

FOR FURTHER | NFCRVATI ON CONTACT: WIlliam$S. Cook, Chief,
| nspecti on and Enforcenent Branch, tel ephone (703) 787-1610 or

FAX (703) 787-1575.

SUPPLEMENTARY | NFCRVATI O\ The M neral s Managenent Service
(MVB) is devel oping new regulations to inplenent Title | and
section 4303 of CPA 90 (33 USC 2701) for offshore facilities in
navi gabl e waters of the U S. These regulations wll:

° Establish the anount of oil spill financial responsibility
that must be evidenced by responsible parties at $150 mllion;

° Establish requirenents for certification of financial
responsibility for all "offshore facilities" (as defined in

CPA 90) including those in, on, or under any navi gabl e waters,
including inland waters, of the States of the U S, territories,
and possessions, and facilities subject to U S jurisdiction in,
on, or under any other waters.

° Defi ne acceptabl e met hods avail abl e to denonstrate evi dence
of oil spill financial responsibility;

° Define procedures to be used to submt evidence of oil spill
financial responsibility;

° Define responsibilities, liabilities, and defenses of

guar ant or s;



° Establish the maximumcivil penalties to which responsible
parties are subject as $25,000 per day of violation;, and

° Establish civil penalties procedures.

The MVB solicits information and comments on CPA 90 issues, and
MV prelimnary interpretation of the CPA 90 requirenents.
Comment ors shoul d propose sol utions to any probl ens they
anticipate in conplying wth the OPA 90 requirenments. The MBS is
al so seeking information on the effect of the new CPA 90

requi renents on the oil, financial, and insurance industries; how
MV5 can best utilize the admnistrative expertise and experience
of State regul atory agencies; and the concerns of environmnental

groups and other interested parties.

I n August 1990, Congress passed CPA 90 which contains various
provi sions ained at:

° Strengthening oil spill prevention, response capability, and
cleanup efforts.

° Ensuring paynent of damages resulting fromoil spills.

Title Ill of the Quter Continental Shelf (QOCS) Lands Act
Amendnents of 1978 (OCSLAA 78) was repeal ed and the Federal Water
Pol lution Control Act and the Deepwater Port Act of 1974 were
amended by OPA 90. To inplenment the authority under CPA 90,
Executive Oder (E Q) 12777 was signed by the President on

Qctober 18, 1991, and was published in the Federal Register on




Qctober 22, 1991 (56 FR 54757). The E. Q del egated certain
responsibilities to the Secretary of the Interior, including
responsibilities relative to ensuring evidence of financial
responsibility for conpani es operating offshore facilities on the
OCS and other U S navigable waters. The Secretary subsequently

redel egated these responsibilities to the Drector, M

A simlar function was previously perforned by the U S. Coast
Quard (USCG on OCS waters under the authority of Title Ill of
OCSLAA 78, and inplemented by 33 CFR part 135 provides that the
regulations in 33 CFR part 135 be continued effective until new
of fshore financial responsibility regulati ons are promul gat ed.
On Cctober 1, 1992, a menorandum of agreenent (MOA) was signed
transferring the personnel, equipnent, and files associated with
the function to the MM5 in furtherance of the delegations in

E.Q 12777.

Affected Facilities

The definition of "facility" in CPA 90 [section 1001(9)] i ncludes
all structures, equipnent, or devices, other than vessels and
deep water ports, used for the purposes of exploring for,
drilling for, producing, storing, handling, transferring,
processing, or transporting oil. This termspecifically includes
pi pelines. For the purposes of adm nistering Section 1016 of

CPA 90, the MM will apply financial responsibility requirenents,

in the case of offshore facilities other than pipelines, to the



| essee or permttee of the area in which the facility is |ocated
or the holders of a right of use and easenent granted under
applicable State law or the OCS Lands Act for the area in which
the facility is located. In the case of pipelines, the MVb wi il
apply financial responsibility requirenents to any person owni ng
or operating pipelines |ocated in, on, or under the navigable
waters of the U S Under EQ 12777, the responsibility for
Deepwat er Ports has been assigned to the Departnent of

Transportation.

Ceogr aphi ¢ Juri sdiction

The financial responsibility requirements for offshore facilities
under CPA 90 apply to all U S navigable waters. The |aw

(CPA 90) defines U S. navigable waters as the waters of the U S
including the territorial sea. This includes all of the States
of the U S, the Dstrict of Colunbia, the Coomonweal th of Puerto
R co, Quam American Sanba, the United States Virgin Islands, the
Commonweal th of the Northern Marianas, and any other territory or
possession of the U S Al so, these new authorities and
responsibilities apply to offshore facilities that the MVB

currently regulates for oil and gas operations in the OCS

Through its definition of the terns "navi gabl e waters of the
United States,” and "offshore facility" in section 1001(22),
CPA 90 extends its provisions concerning offshore facilities to

facilities in, on, or under navigable waters of the U S. and any



facilities subject to the jurisdiction of the U S in, on, or
under other waters. Thus, for exanple, a conpany operating a
petrol eum pi peline that crosses the Chio R ver bel ow Pittsburgh
Pennsyl vani a, woul d be subject to the $150 mllion financi al
responsi bility provisions of this rule, as would the operator of

an oil well in the Geat Lakes.

| npl enent ati on Procedur es

I n devel oping regulations to inplenent the oil spill financial
responsibility requirenents of GPA 90, the MVB will need to
determ ne whether the followi ng concepts in the existing

regul ations at 33 CFR part 135 can be used to address the
responsibilities del egated under E QO 12777:

° Evi dence of financial responsibility may be provi ded by one
or nore Quarantors for one or nore offshore facilities of a
particul ar responsible party.

° Wiere nmultiple responsible parties own an offshore facility,
evi dence of financial responsibility may be established and

mai ntai ned on behalf of all of the parties by that party
designated as the | ead responsi ble party.

° When evi dence of financial responsibility is established in
a consolidated form the proportional share of each Quarantor
nust be shown.

° Each responsi bl e party of an offshore facility is subject to

civil penalties and/or referral to the Departnent of Justice if



the required evidence of financial responsibility is not

est abl i shed and nai nt ai ned.

° Evi dence of financial responsibility nmay be established and
mai nt ai ned by any one or any conbi nati on of acceptabl e net hods.
° | ndi vi dual insurance underwiters, indemitors, and bonding
conpani es are subject to direct action to the extent of their

contracts, indemity coverage, or bond.

Solicited Informati on

Responses to the foll ow ng questions are requested to assi st MVB
in fornulating the requirenments to inplement GPA 90. In
addition, to help fulfill its responsibilities for determning
the economc effects of regul ati ons, MVB requests infornation
that can be used to determne the potential economc effect of
this rulemaking on the oil and gas, the pipeline, the insurance,

the fishing, the tourism and other industries.

1. The MVB solicits information on the types and | ocations of
facilities that may be subject to the offshore financia

responsi bility requirements of COPA 90. The COPA 90 defines an
offshore facility as any facility of any kind |located in, on, or
under any of the navigable waters of the U S., and any facility
of any kind which is subject to the jurisdiction of the U S and
is located in, on, or under any other waters, other than a vessel
or a public vessel. |In addition, OPA 90 defines a facility as

any structure, group of structures, equi pnent, or device (other



than a vessel) which is used for one or nore of the foll ow ng
pur poses: exploring for, drilling for, producing, storing,
handl i ng, transferring, processing, or transporting oil. This
termincludes any notor vehicle, rolling stock, or pipeline used
for one or nore of these purposes. Comments are invited on
whether or not, and if not why not, this definition includes:

- Pi pel i nes crossing over bodies of water on
bridges, piers, breakwaters, berns, or simlar structures.

- Fuel storage tanks, piping, and hoses installed
in, on (i.e., in contact with or supported above), or under
navi gabl e waters, including those facilities in private narinas.

- Pipelines in, on, or under inland navigable waters
but not crossing the inland navigabl e waters.

- Pipelines that cross in, on, or under both |and
masses and i nl and navi gabl e wat ers.

- Pi pelines that cross under inland navi gable waters
in tunnels or are surrounded by other inperneable barriers.

- Pipelines that cross the waters of the U S and
the waters of another country.

- Drill strings, flow lines, or production casing
ext endi ng under navi gabl e waters but originating from | and-based
drilling and production facilities.

- G her structures to which the applicability of

CPA 90 may be uncl ear.



2. Section 1016(e) of OPA 90, and 33 CFR part 135 enunerate the
follow ng potential ways of denonstrating financial
responsibility:

- | nsur ance;

- Quar anty;

- | ndemi ty;

- Surety bond;

- Letters of credit;

- Qualification as self-insurer; or

- Any conbi nation of the above net hods.

What addi tional nethods of denonstrating evidence of the
$150 mllion level of financial responsibility exist to enable
responsi bl e parties and guarantors to neet the requirenent? Do
all of these nethods provide equal assurance that all clains wll

be paid in a tinely nanner?

3. Section 1019 of CPA 90 states, "A State may enforce, on the
navi gabl e waters of the State, the requirenents for evidence of
financial responsibility under section 1016." The MMV is
seeki ng comments on:

- Existing State prograns that can be denonstrated
to be equivalent to CPA 90.

- G her State prograns that address oil spil

financial responsibility.
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- How St ates expect to adm ni ster evidence of
financial responsibility prograns consistent with GPA 90.

- What rel ationshi ps can exi st between MV and
States that do and States that do not have their own evidence of
financial responsibility prograns.

- How MMS can verify that a State program sati sfies
the requirenents of GPA 90.

- What contact and coordi nati on nechani sns MVS can
establish with States.

- To what extent MVB may be all owed to defer
offshore facility financial responsibility under CPA 90 to a

State program

4, The oil and gas industry has expressed concerns regarding
the availability of insurance for those responsible parties that
cannot self-insure. Insurers attribute their problemto clai mant
direct action, duplicative liability under State |aw, and
determnations of covered danages. The MVB is seeking comments
regar di ng:

- Whet her and how direct action, |anguage [imting
liability, uncertain scope of danmage provisions, and | ack of
preenption provisions in CPA 90 affect the availability of
I nsur ance.

- What regul atory approaches are avail abl e under

CPA 90 that may inprove the availability of an insurance market.
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5. Section 1016(e) of OPA 90 aut horizes MVB, as the agent of
the President, to specify policy or other contractual ternms,
condi tions, or defenses which are necessary, or which are
unaccept abl e, in establishing evidence of financial
responsibility. The MVB is seeking comrents regarding:

- What def enses should be available to a Quarantor
to ensure the availability of affordabl e bonds, insurance, or
ot her forns of guarantees.

- Oh what terns and conditions, if any, should bank
letters of credit be acceptabl e as evidence of financia
responsibility.

- On what terns and conditions, if any, should third
party guaranties be acceptabl e as evi dence of financi al
responsibility.

- Oh what terns and conditions should a
| essee/ operator be allowed to self-insure for financial

responsi bility obligations under CPA 90.

6. Sel f-insurance, as well as insurance, re-insurance, and
ot her indemity mechani sns have been identified as nethods to
achieve the $150 mllion oil spill financial responsibility
requi renent of OPA 90. The MVB i s seeking comments regarding:

- What organi zational structures could be used for

ot her indemity mechani sns.



- What limtations are appropriate for these
i ndemmi ty mechani sns to ensure that adequate financial
responsibility coverage exists for all participating responsi

parties.

12

bl e

- To what extent can a single indemity mechani sm be

acceptabl e as evidence for a nunber of responsible parties or
their offshore facilities.

- Should the utilization of a single indemity

nmechanismbe |limted by a maxi num nunber of offshore facilities

or a maxi mumvol unme of oil handled by the offshore facilities
If not, why not.

12 (i

- Wiat financial tests or criteria should be us

judge applications for self-insurance.

of ii)

ed to

7. For the purposes of admnistering section 1016 of CPA 90,

the MM5 interpretation of the definition for "oil"™ in section

1001(23) of CPA 90, excludes facilities that handl e or produce

only dry natural gas. The MV5 recogni zes that sone quantity

natural gas liquids nay be produced with the gas. Facilities

of

handling at any one tine 1,000 barrels or |less of these highly

volatile, light end petroleumfractions were exenpted fromth
USCG financial responsibility regulations (33 CFR part 135)

because these |iquids posed significantly |ess environmental

e

risk



than crude or refined oil. The MVB is seeking comments and the
basis for those comrents regarding:

- Shoul d offshore facilities that store or process
only dry natural gas be exenpt fromthe financial responsibility
requi renents of CGPA 90.

- Shoul d offshore facilities that store or process a
de mnims quantity of natural gas condensate be exenpt fromthe
financial responsibility requirenments of CPA 90.

- What are appropriate de mnims quantities.

8. The oil and gas industry has clained that the requirenent
for $150 million in financial responsibility may result in
premnat ure abandonnment of wells and preclude their transfer to
snmal | er conpanies. The MVB is seeking comments regardi ng:
12 (ii of ii)

- What information is available to substantiate this
claim

- How regul ati ons can be structured to avoid

premnat ure abandonnment of producing wells.

Per sons choosing to respond to this notice should send comment s

to the address shown in the addresses section. Follow ng the
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anal ysis of comrents received, proposed rules governing oil spil
financial responsibility for offshore facilities will be

devel oped and published in the Federal Register .

Dat e
Assistant Secretary for
Land and M neral s Managenent



