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SUPPORTING STATEMENT
Y ellowtail Flounder Exemption Programsand
Days-at-Sea Allocation Appeals
Northeast Region

INTRODUCTION

This submission requests emergency processing by the Office of Management and Budget
(OMB) of this submission for a collection of information under the procedures set forth in
Section 1320.13 of the regulations implementing the Paperwork Reduction Act of 1995 (PRA).

This submission would add new requirements that would allow fishing industry participants to
enroll in an exemption program that will allow those fishing north of 40° N. latitude to possess
yellowtail flounder, and those fishing in areas other than the Southern New England (SNE)
regulated mesh areato possess yellowtail flounder in excess of the restrictive trip limits imposed
for that area. In addition, this submission requests clearance of a provision that would allow
Days-at-Sea (DAS) permit holders to submit relevant information in order to appeal their
baseline allocation, as determined by the National Marine Fisheries Service (NMFS) based on
the permit’s maximum DAS used during the period of May 1, 1996 - April 30, 2001. The
baseline is determined for the purposes of implementing a 20 percent reduction in DAS. These
measures are to be implemented as part of a Settlement Agreement Among Certain Parties
(Settlement Agreement) developed as part of aU.S. District Court for the District of Columbia
(Court)-sponsored mediation in the case of Conservation Law Foundation, et a. v. Evans (Case
No. 00CV01134). On May 23, 2002, the Court ordered implementation of the Settlement
Agreement, as drafted, for August 1, 2002. Although NMFS intends to publish the provisions of
the Settlement Agreement asa proposed rule by mid-June, 2002, insufficient time exists to
obtain routine OMB clearance of this collection of information in order to allow the measures to
be effective for August 1, 2002.

Upon approval and final clearance, NMFS intends to merge the requirements into the OMB-
approved family of forms that currently covers the Northeast Region's permit requirements for
fishing vessels, operators, and dealers for the Northeast Region Permits (OMB Control No.
0648-0202).

A. JUSTIFICATION

1. Explain the circumstances that make the collection of infor mation necessary.

This collection of information is necessary to comply with the Court Order to reduce overfishing
beginning with the second quarter of the 2002-2003 fishing season, beginning August 1, 2002.
The Settlement Agreement was filed with the Court on April 16, 2002, and contained three
fundamental parts for the Northeast Multispecies fishery management plan (FMP): Part | was
implemented for May 1, 2002, Part 11 is to be implemented for August 1, 2002, and would
continue until implementation of and Part 111, which includes Amendment 13 to the FMP.



Amendment 13, which would bring the FMP into full compliance with the provisions of the
Sustainable Fisheries Act and other applicable law, isto be implemented by August, 2003. After
reviewing the Settlement Agreement, the Court had instead ordered on April 26, 2002, a more
restrictive version of it. However, on May 23, 2002, the Court reconsidered its Order, and
ordered the implementation of the Settlement Agreement as drafted.

Part 11 of the Settlement Agreement includes measures such as new area closures, restrictions on
gear and DAS usage, as well as restrictive possession limits for some stocks of fish. Restrictive
possession limits would be implemented for the SNE stock of yellowtail flounder, including the
complete prohibition on its possession south of 40° N. latitude. However, other stocks of
yellowtail flounder, such Georges Bank yellowtail flounder, are not in need of such reductions
and could support fishing pressure greater than the SNE stock. Therefore, allowing industry
participants to enroll in an exemption program is necessary for those who fish north of the no-
possession line to possess yellowtail flounder, and those that fish in areas other than the SNE
stock areato possess more than the trip limit.

Part 11 of the Settlement Agreement also calls for the freeze of DAS for an individual permit at
the maximum level used during the period May 1, 1996 to April 30, 2001. For most vessels
subject to DAS, the call-in system used to track DAS will be used to determine this baseline.

For limited access vessels not under the call-in system during the period May 1996 through June
1996, avessel’s DAS will be based on vessal trip reports (VTR) submitted to NMFS before
April 9, 2002. These vessels include those who had 45-ft in length and less, hook gear, and
gillnet permit categories. Since data may be incomplete for these vessels, these vessels may
submit information in support of an appeal of the determined baseline.

2. Explain how, by whom, how frequently, and for what purpose the infor mation will be
used.

The yellowtail exemption programs would be used to distinguish vessels that fish north of 40° N.
latitude, and in areas other than the SNE regulated mesh area, where the restrictive trip limits
would apply. Vessels enrolled in these programs could possess yellowtail flounder, and could
possess yellowtail flounder in excess of the trip limits, depending on the area fished and the
programinwhich it isenrolled. Vessel operators could enroll in both programs. The
information requested would be used by several offices of NMFS and the New England Fishery
Management Council to evaluate the management program and future management proposals.
The information may aso be used by the U.S. Coast Guard to monitor compliance with the
provisions of the FMP. In most cases, aggregated summaries of participants are made available,
but for law enforcement, individual vessel information is often required. In addition to the uses
specifically relating to multispecies management, the data collected through the effort
monitoring will be incorporated into the NMFS databases which are used in many analyses by
NMFS offices, the Regional Fishery Management Councils, the states, the Departments of State
and Commerce, OMB, the Corps of Engineers, Congressional staffs, the fishing industry, and the
public.



The information requested with regards to enrollment in the programs will enable NMFSto
monitor and track the level of participation in thisfishery, and its effect on the effort reduction.
The information requested to issue exemption permitsisthe logical vessel and ownership
identifiers (vessel name, NMFS permit number, owner, address), and the expected participation
period. Theinformation is collected verbally - either by phone or in person - and isfilled in on
blank permits which have an authorization stamp. These permits are kept on board the vessel
during program participation to verify enrollment in the exemption program. It is anticipated
that most vessels enrolling in the North of 40° N. latitude exemption program will do so only
once during the permit year (May-April) athough a small percentage may opt in and out more
than once. The same number of vessels may enroll into areas other than the SNE regulated mesh
area, however alarger percentage will opt in and out several times. A minimum enrollment
period of 30-dayswill be specified for both programs.

The information requested with regards to appeals will enable NMFS to determine if the agency
erred in determining avessel’s DAS baseline. The information requested to conduct an appeal
includes the logical vessel and ownership identifiers (vessel name, NMFS permit number, owner,
address), and information related to the DA S fished by avessel that are in question. The
information is collected by mail and in person. Only one appea would be allowed.

3. Describe whether, and to what extent, the collection of infor mation involves the use of
automated, electronic, mechanical, or other technological techniques or other forms of
infor mation technology.

This collection of information would be done viamail, phone or fax transmission, or in person.
Thisformat is used for all such exemption programs in the Northeast Region and minimizes the
reporting burden on the public as well as the administrative burden on NMFS. No improved
information collection technology has been identified to reduce this burden further. Every effort
will be made in the future to use computer technology to reduce the public burden. The
collection of information pertaining to whether a vessel is fishing south of 40° N. latitude may be
automated in the future if the electronic vessel tracking system (VTS) isimplemented.

4. Describe effortstoidentify duplication.

Other than information such as the vessel owner’s name, vessel name, and permit number
needed to initially identify participants, no information will be collected that is already collected
through another means.

5. If thecollection of infor mation involves small businesses or other small entities, describe
the methods used to minimize burden.

Only the minimum data to meet the requirements of the above measures are requested from all
respondents. Since most of the respondents are small businesses, separate requirements based on
the size of business have not been devel oped.



6. Describethe consequencesto the Federal program or policy activitiesif the collection is
not conducted or is conducted less frequently.

Asthe design of the exemption program included in the Settlement Agreement isto afford
maximum flexibility within the fishery while still accomplishing the goals of the FMP,
exemptions are issued at the convenience of the respondent. For this reason, exemptions are
issued on-demand, and may likely exceed one during theyear. To not conduct this collection,
and thus not exempt vessels from the most restrictive possession limits, would require all
vessels, regardless of the area fished, to not possess YT Flounder. If appeals are not allowed,
then some vessels would receive a baseline allocation of DA S--which would then be further
reduced by 20 percent per the provisions of the Settlement Agreement—that is not representative
of their maximum DAS used during the qualifying period.

7. Explain any special circumstances that require the collection to be conducted in a
manner inconsistent with OM B quidelines.

The data collection is consistent with OMB guidelines.

8. Provide a copy of the PRA Federal Register notice that solicited public comments on the
information collection prior to this submission. Summarizethe public commentsreceived
in responseto that notice and describe the actions taken by the agency in response to those
comments. Describethe effortsto consult with persons outside the agency to obtain their
views on the availability of data, frequency of collection, theclarity of instructions and
recor dkeeping, disclosure, or reporting format (if any), and on the data elementsto be
recorded, disclosed, or reported.

Since these collections are the result of mediated settlement to a Court action, the provisions of
the collection are based on consultation among the parties involved in the Settlement Agreement.
The requirements are standard and do not differ substantially from those used routinely in the
Northeast Region. A proposed rule announcing the provisions of the Settlement Agreement is
expected to be published shortly.

9. Explain any decisionsto provide payments or giftsto respondents, other than
remuner ation of contractorsor grantees.

Neither payments nor gifts are given to the respondents.

10. Describe any assur ance of confidentiality provided to respondents and the basisfor
assurancein statute, regulation, or agency policy.

All datawill be kept confidential as required by NOAA Administrative Order 216-000,
Confidentiality of Fisheries Statistics, and will not be released for public use except in aggregate
statistical form (and without identifying the source of data, i.e., vessel name, owner, etc.).



11. Provide additional justification for any questions of a sensitive natur e, such as sexual
behavior and attitudes, religious beliefs, and other mattersthat are commonly consider ed

private.

There are no questions of a sensitive nature.

12. Provide an estimate in hours of the burden of the collection of infor mation.

The following information is summarized in Table 1 at the end of the text.

Regulatory changes contained in this action add new burdens associated with those changes.
Numbers reflect estimates for the multispecies fishery only.

Those vessel operators who fish north of 40° N. latitude or fish outside the SNE regulated mesh
areas at least once per year would be most likely to enroll in the exemption programs. The
vessel operators seeking to participate in either or both of these programs would be required to
notify NMFS of the desired dates for entry and exit. It isdifficult to estimate the burden
associated with the exemption program because the frequency of participation will be
determined entirely by the individual vessel owner. The effort needed to enter and exit the
exemption program is more than offset by the flexibility the program offers. The burden
calculation is based on the estimation that 1,400 vessel operators will enroll in and withdraw
from the North of 40° Exemption Program once each during the year for atotal of 2,800
notifications. This number presumes that some may enroll once, and never withdraw.
Enrollment in and withdrawal from the SNE yellowtail flounder trip limit exemption program is
estimated as twice during the year, for atotal of 5,600 notifications per year per program, or
8,400 total. Participantsin the exemption program will be required to enroll for a minimum of
thirty (30) days and carry an Exemption Certificate on board their vessel. Notifications are on
demand, made in person or viatelephone, and estimated at 2 minutes per notification.

With the establishment of a new baseline DAS level and reductionsin allowable fishing DAS
from that level, it is anticipated that 300 vessels will appeal their baseline. These vessels were
those who did not take part in the call-in system prior to Amendment 7 to the FMP (1996), and
will rely on their VTR records to corroborate or correct NMFS data on their maximum DAS
level. On average, these appellants may spend two (2) hours gathering and presenting the
documentation needed.

Regulatory changes contained in this action add new burdens associated with those changes.
Numbers reflect estimates for the multispecies fishery only. The estimated annualized cost to
respondents for the hour burden this collection assumes a respondent wage and overhead value
of $15/hour.



13. Provide an estimate of the total annual cost burden to the respondents or record-
keepersresulting from the collection.

For the most part, thisinformation collection does not require respondents to purchase new or
additional equipment or services. Most computers, telephones and/or facsimile machines
utilized by the respondents would have aready been purchased as part of customary and usual
business practices, thus start up costs associated with these programs are negligible.

14. Provide estimates of annualized cost to the Federal gover nment.

The following information is summarized in Table 1 at the end of the text.

Regulatory changes contained in this action add new burdens associated with those changes.
Numbers reflect estimates for the multispecies fishery only.

Costs associated with the exemption program reflect a cost of $25/hour to the government. The
cost to the government for the DAS baseline appeals is expected to require one hour of time at
the GS-9 level ($18.86 including overhead) for review, and one hour at the GS-12 level ($27.35)
for ahearing. Additionally, telephone, handling and travel costs are estimated at about $25 per
appeal. Thus, the total estimated cost to the government per appeal is about $71.

Annualized costs to the federal government for these programs include staff costs and system
operation associated with processing the information.

The total estimated costs to the government are $ 49,525 (Table 1).

15. Explain thereasonsfor any program changes or adjustmentsreported in [tems 13 or
14 of the OMB 83-I.

Thisis aprogram change resulting from new requirements.

16. For collections whose results will be published, outline the plans for tabulation and
publication.

Results from this collection may be used in scientific, management, technical or general
informational publications such as Fisheries of the United States which follows prescribed
statistical tabulations and summary table formats. Data are available to the general public on
reguest in summary form only; data are available to NMFS employees in detailed form on a
need-to-know basis only.




17. If seeking approval to not display the expiration date for OMB approval of the
infor mation collection, explain the reasons why display would be inappropriate.

All formswill display the OMB control number and expiration date along with information
relevant to the Paperwork Reduction Act of 1995.

18. Explain each exception to the certification statement identified in Item 19 of the OMB
83-I.

All instances of this submission comply with 5 CFR 1320.9.
B. COLLECTIONSOF INFORMATION EMPLOYING STATISTICAL METHODS

No statistical methods are employed in the information collection procedures; the requirements
are mandatory for al participants in the indicated fisheries.



Table 1. Summary of burden estimates under the Y ellowtail Flounder Exemption Programs and
Days-at-Sea Allocation Appeals.

Permit Requirement # of Items Per Total # of Response Total Cost to
Entities Entity Items Time Burden Gov't

Exemption
Programs
-- Possession north of 1,400 2 2,800 0.033 92 2,300
400
-- SNE YT Trip Limit 1,400 4 5,600 0.033 185 4,625
Exemption totals 1,400 6 8,400 277 $6,925
DAS Basdline appeal 300 1 300 2 600 42,600
Grand totals 1,400 8,700 877 $49,525

! - Exemption totals and grand totals equal 1,400 because it is anticipated that the same universe
of entitieswill apply for one or both exemption programs and will also appeal their DAS
allocation.



UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

CONSERVATI ON LAW FOUNDATI ON,
et al.,

Plaintiffs,

V. Civil Action No. 00-1134 (&K
DONALD EVANS, et al .,

Def endant s.

N N N N N N N N N N N

ORDER

The Court has received the various notions for reconsi deration
of its Renedial Order, issued April 26, 2002, filed by the
Conservation Law Foundation, the federal Defendants, Northeast
Seaf ood Coalition, the State of New Hanpshire, the State of Mine,
the Commonweal th of Massachusetts, the State of Rhode Island,
Stonington Fisheries Alliance, Saco Bay Alliance, Northwest
Atlantic Marine Alliance, Cape Cod Commercial Hook Fishernen’s
Associ ation, Craig A Pendl eton, Paul Parker, Associated Fi sheries
of Maine, Inc., the City of Portland, Mine, the Cty of New
Bedf ord, Massachusetts, and the Trawl ers Survival Fund.

An Qpposition to these Mdtions has been filed by the Nati onal
Audubon Soci ety, Natural Resources Defense Council, and The Ccean
Conser vancy.

The Court has carefully considered all the argunents presented

and has concluded that the notions for reconsideration should be



granted.! Movants are indeed correct that the inportant changes
made by the Court in the conplex and carefully crafted Settl enment
Agreenment Anong Certain Parties (“Settlenent Agreenent”) would
produce uni nt ended consequences. Those changes would (1) not only
fail to produce the results the Court was seeking to obtain, but
m ght further inperil the particular vul nerable species for which
the Court was trying to provide additional protection; (2)
seriously unbal ance t he conprehensive partial Settlenment Agreenent
whi ch settling parties intended to be inplenented as an i ntegrated
whol e; and (3) cause grave econon c and soci al hardship, as well as
injustice to individuals, to famlies, to fishing comunities, and
to surrounding cities and states.?

As Movants have noted in their papers, several of the changes
made in the partial Settlenent Agreenment were never briefed or
fully explored before the Court, even though sone of them were
advocat ed for by the governnent and other parties in the individua

briefs filed during the | engthy process of briefing and nedi ati on.

! The Opposition is sinply incorrect in arguing that Myvants
have failed to neet the standard for reconsideration under Fed. R
Cv. P. 59(e). As noted, infra, the noving parties have provided
new evi dence and have denonstrated manifest injustice, both of
whi ch provide nore than sufficient justification for granting the
noti ons for reconsideration.

21t woul d appear that sone interests still went unrepresented
in the nediation process despite efforts at involving al
concer ned. See, for exanple, the letter from the N H Hook

Fi shermen’ s Association, in Appendix A which includes all post-
Renedi al Order correspondence received by the Court.
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The developnment of an appropriate renedy in this case is
particularly conplex given the vital interests that are at stake.
The Court is mndful, not only of the inportance of protecting the
New Engl and groundfish species, but also of the very real inpact
any regulation has on those individuals and comunities that
depend, and have depended for generations, on such fishing. The
experience of the litigants, the public, and the Court during these
| ast three nonths of intense work on devel opnent of a renedial
order denonstrates the need for a participatory, collaborative,
del i berative process that will thoroughly and t houghtfully expl ore,
on the basis of the nost current and wi dely accepted scientific
data,®* the conplexities of the issue and its nmany interrel ated
el enents. The Court hopes that the experience with the nediation
process, and the productive working rel ati onshi ps which devel oped
during that process, can continue to notivate and guide the parties
as all of themfocus on the devel opnent of Amendnent 13.
Wherefore, it isthis day of May 2002 hereby
ORDERED t hat the Court’s Renedi al Order of April 26, 2002, and
its Anended Renedial Order of May 1, 2002, are vacated; and it is
FURTHER ORDERED that all notions for reconsideration are

granted insofar as they request adoption of the provisions of the

Settl ement Agreenent Anong Certain Parties; and it is

3 National Standard Two requires use of “the best scientific
information available.” 16 U S.C. § 1851(a)(2).
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FURTHER ORDERED that the Settlenment Agreenent Anong Certain
Parties, dated April 16, 2002, shall be inplenented according to
its ternms, and this Court shall retain jurisdiction until
pronul gati on of Amendnent 13; and it is

FURTHER ORDERED t hat the Secretary shall, as was agreed in the
Stipulated Order submitted to the Court on April 18, 2002,
pronmul gate an Anended Interim Rule, to becone effective no |ater
than June 1, 2002, to reduce overfishing during the first quarter
of the 2002-2003 fishing season; and it is

FURTHER ORDERED t hat the Secretary shall, as was agreed in the
Stipulated O der submtted to the Court on April 18, 2002,
pronul gate an Anrended Second InterimRule, to becone effective no
| at er than August 1, 2002, to reduce overfishing beginning with the
second quarter of the 2002-2003 fi shi ng season, begi nni ng August 1,
2002, and continuing until inplenentation of a Fishery Managenent
Pl an Amendnent that conplies with the overfishing, rebuilding, and
bycatch provisions of the SFA, and it is

FURTHER ORDERED t hat the Secretary shall, as was agreed in the
Stipulated Order submtted to the Court on April 18, 2002,
pronmul gate, no later than August 22, 2003, a Fishery Managenent
Pl an Amendnent that conplies with the overfishing, rebuilding, and
bycatch provisions of the SFA; and it is

FURTHER ORDERED that the Secretary shall, no later than



Decenber 1, 2002, devel op, prepare, publicize, and make public the
nost current and reliable scientific information available to
enabl e conpl eti on of the Fi shery Managenent Pl an Anendnent referred
to in the preceding paragraph no | ater than August 22, 2003; the
Secretary shall, no | ater than Decenber 1, 2002, calculate the TAC
for all species governed by Amendnent 9; and it is

FURTHER ORDERED t hat for all gear sectors, NWVFS shall provide
5% observer coverage, or higher, if necessary to provide
statistically reliable data. Effective May 1, 2003, NMFS shal
provi de 10% observer coverage for all gear sectors, unless it can
establish by the nost reliable and current scientific information
avai |l abl e that such increase is not necessary; and it is

FURTHER ORDERED t hat the present action is tenporarily stayed
pendi ng such further proceedi ngs as nay be required with respect to
each of the three adm nistrative actions set forth above; and it is

FURTHER ORDERED t hat the parties shall submt a Joint Praecipe
no |l ater than Septenber 5, 2002, inform ng the Court of the steps
that have been taken to conply with this Oder and to neet the

deadl i nes herein for Decenber 1, 2002, and August 22, 2003.

A adys Kessl er
U S. District Judge
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Pet er Shel |l ey, Esq.
120 Till son Avenue
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Eric Bil sky

Cceana, |nc.

2501 M Street, NW Suite 300
Washi ngt on, DC 20037-1311

Adam | ssenber g

Envi ronment al and Nat ur al
Resources Divi sion

P. 0. Box 7369

Washi ngt on, DC 20044- 7369

David E. Frulla
Brand & Frulla, P.C
923 15'" Street, NW
Washi ngton, DC 20005
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Washi ngt on, DC 20007

David C. Hoover

Sp. Assistant Attorney
CGener al

State of Massachusetts

251 Causeway Stre