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Diana Hynek 02/22/2006
Departmental Paperwork Clearance Officer

Office of the Chief Information Officer

14th and Constitution Ave. NW.

Room 6625

Washington, DC 20230

In accordance with the Paperwork Reduction Act, OMB has

taken the following action on your request for the extension

of approval of an information collection received on 01/05/2006.
TITLE: International Dolphin Conservation Program

AGENCY FORM NUMBER(S): None

ACTION : APPROVED WITHOUT CHANGE

OMB NO.: 0648-0387
EXPIRATION DATE: 02/28/2009

BURDEN: RESPONSES HOURS COSTS($,000)
Previous 271 144 1
New 263 146 1
Difference -8 2 0

Program Change 0 0
Adjustment 2 0

TERMS OF CLEARANCE: None

OMB Authorizing Official Title

Donald R. Arbuckle Deputy Administrator, Office of
Information and Regulatory Affairs




PAPERWORK REDUCTION ACT SUBMISSION

Please read the instructions before completing this form. For additional forms or assistance in completing this form, contact y our agency's
Paperwork Clearance Officer. Send two copies of this form, the collection instrument to be reviewed, the supporting statement, and any
additional documentation to: Office of Information and Regulatory Affairs, Office of Management and Budget, Docket Library, Ro om 10102,
725 17th Street NW, Washington, DC 20503.
1. Agency/Subagency originating request 2. OMB control number b.[ ] None
NOAA/NMFS a. 0648 . 0387
3. Type of information collection (check one) 4. Type of review requested (check one)
a. [l 1] Regular submission
a.[ ] New Collection b. Emergency - Approval requested by / /
c. Delegated

b.[ ] Revision of a currently approved collection
c. [I 1] Extension of a currently approved collection

d.[ ] Reinstatement, without change, of a previously approved
collection for which approval has expired

e.[ ] Reinstatement, with change, of a previously approved
collection for which approval has expired

f. [ ] Existing collection in use without an OMB control number

For b-f, note Item A2 of Supporting Statement instructions

5. Small entities ) o o
Will this information collection have a significant economic impact on
a substantial number of small entities? [ ] Yes [ 1] No

6. Requested expiration date
a. [| 1] Three years from approval date b. [ ] Other Specify:_ [/

7. Title International Dolphin Conservation Program

8. Agency form number(s) (if applicable)

9. Keywords "Fisheries" and "Fishing Vessels"

10. Abstract

The National Oceanic and Atmospheric Administration (NOAA) collects information to implement the International Dolphin
Conservation Program Act (Act). The Act allows entry of yellowfin tuna into the United States, under specific conditions, fron
in the Program that would otherwise be under embargo. The Act also allows U.S. fishing vessels to participate in the yellowfi
fishery in the eastern tropical Pacific Ocean on terms equivalent with the vessels of other nations. NOAA collects information
tracking and verification of "dolphin safe" and "non-dolphin safe" tuna products from catch through the U.S. market.

11. Affected public (Mark primary with "P" and all others that apply with "x")

a. _X_Individuals or households d. Farms
b. P Business or other for-profite. Federal Government
c. Not-for-profit institutions ~ f. State, Local or Tribal Government

12. Obligation to respond (check one)
[ ]Voluntary
] Required to obtain or retain benefits

a.
b. [
c. [1 1] Mandatory

13. Annual recordkeeping and reporting burden

a. Number of respondents 62
b. Total annual responses 263
1. Percentage of these responses
collected electronically 0 %
c. Total annual hours requested 146
d. Current OMB inventory 144
e. Difference 2

f. Explanation of difference
1. Program change
2. Adjustment 2

14. Annual reporting and recordkeeping cost burden (in thousands of
dollars)
a. Total annualized capital/startup costs
b. Total annual costs (O&M)

c. Total annualized cost requested

d. Current OMB inventory

olr|rr|lo

e. Difference

f. Explanation of difference
1. Program change

2. Adjustment

15. Purpose of information collection (Mark primary with "P" and all
others that apply with "X")

a. ___ Application for benefits e. __Program planning or management
b. __ Program evaluation f.__ Research

c. __ General purpose statistics g._P_Regulatory or compliance

d. __ Audit

16. Frequency of recordkeeping or reporting (check all that apply)

a. [ ] Recordkeeping b.[ ] Third party disclosure

c. [ ] Reporting
1./ 1] On occasion 2.[ ]Weekly 3. [l ] Monthly
4.[ ]Quarterly 5. ]Semi-annually 6. [ 1] Annually
7.[ ]1Biennially  8.[ ]Other (describe)

17. Statistical methods
Does this information collection employ statistical methods
[ ] Yes [ 1] No

18. Agency Contact (person who can best answer questions regarding
the content of this submission)

Name: Cathy Campbell
Phone: (562) 980-4060

OMB 83-I

10/95




19. Certification for Paperwork Reduction Act Submissions

On behalf of this Federal Agency, | certify that the collection of information encompassed by this request complies with
5 CFR 1320.9

NOTE: The text of 5 CFR 1320.9, and the related provisions of 5 CFR 1320.8(b)(3), appear at the end of the
instructions. The certification is to be made with reference to those regulatory provisions as set forth in
the instructions.

The following is a summary of the topics, regarding the proposed collection of information, that the certification covers:

(a) It is necessary for the proper performance of agency functions;
(b) It avoids unnecessary duplication;
(c) It reduces burden on small entities;
(d) It used plain, coherent, and unambiguous terminology that is understandable to respondents;
(e) Its implementation will be consistent and compatible with current reporting and recordkeeping practices;
(f) It indicates the retention period for recordkeeping requirements;
(9) It informs respondents of the information called for under 5 CFR 1320.8(b)(3):
(i) Why the information is being collected;
(i) Use of information;
(iii) Burden estimate;
(iv) Nature of response (voluntary, required for a benefit, mandatory);
(v) Nature and extent of confidentiality; and
(vi) Need to display currently valid OMB control number;

(h) It was developed by an office that has planned and allocated resources for the efficient and effective manage-
ment and use of the information to be collected (see note in Item 19 of instructions);

(i) It uses effective and efficient statistical survey methodology; and
() It makes appropriate use of information technology.

If you are unable to certify compliance with any of the provisions, identify the item below and explain the reason in
Item 18 of the Supporting Statement.

Signature of Senior Official or designee Date

OMB 83-I
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Agency Certification (signature of Assistant Administrator, Deputy Assistant Administrator, Line Office Chief Information Officer,
head of MB staff for L.O.s, or of the Director of a Program or StaffOffice)

Signature Date

signed by James H. Lecky 11/17/2005
Signature of NOAA Clearance Officer
Signature Date

signed by Sarah Brabson 11/17/2005

10/95



SUPPORTING STATEMENT
INTERNATIONAL DOLPHIN CONSERVATION PROGRAM
OMB CONTROL NO.: 0648-0387
A. JUSTIFICATION

1. Explain the circumstances that make the collection of information necessary.

Under the Marine Mammal Protection Act (MMPA), no marine mammals may be taken during
the course of commercial fishing operations unless the taking constitutes an incidental catch and
is authorized by the Secretary of Commerce. Section 101(a)(2) of the MMPA [16 U.S.C. 1371]
authorizes the issuance of permits which allow fishermen to lawfully take marine mammals
incidental to commercial fishing operations and authorizes the Secretary of Commerce to
promulgate regulations to restrict the importation of tuna from nations not participating in the
International Dolphin Conservation Program.

Historically, marine mammals taken by U.S. vessels during the course of commercial yellowfin
tuna purse seine fishing operations in the eastern tropical Pacific Ocean (ETP) have been
allowed under a general permit issued to the American Tunaboat Association (ATA) under
Section 104(h) provisions of the MMPA. However, with the enactment into law of the
International Dolphin Conservation Program Act (IDCPA), P.L. 105-42, the language in the
MMPA pertaining to the U.S. tuna purse seine fishery was amended. Under the IDCPA, U.S.
fishing vessels have the ability to participate in the ETP tuna purse seine fishery on equivalent
terms with the international fleet. Incidental taking of marine mammals during other U.S.
commercial fishing operations besides the ETP tuna purse seine fishery is governed by Section
118(a)(1) of the MMPA.

Primarily, the IDCPA amends provisions in the MMPA governing the U.S. tuna purse seine
fishery in the ETP and the importation of yellowfin tuna and yellowfin tuna products from other
nations with vessels engaged in that fishery. Under the IDCPA, the ATA general permit and
certificate of inclusions have been replaced with a permit [16 U.S.C. 1374 §104(h)]. Permits
issued to individual vessel owners and operators [16 U.S.C. 1416 § 306(a)(1)] authorize the
incidental take of marine mammals according to the guidelines established under the
International Dolphin Conservation Program signed in La Jolla, California, in June 1992.

This submission includes all mandated information requests that pertain to U.S. tuna purse seine
vessel and operator permit holders fishing under the IDCPA and the tracking and verification
program for tuna that is: (1) harvested and processed by U.S. companies or (2) offered for sale in
the United States. Vessel and operator permit holder requirements are in 50 CFR Part 216.24
and the tracking and verification requirements are in 50 CFR Part 216.93.

The requirement for exporters to provide information about the shipment of tuna and tuna
products, except some fresh products, into the United States, using the Fisheries Certificate of
Origin (NOAA Form 370) is approved by OMB under the control number 0648-0335. The
public reporting burden for this collection is estimated to average 20 minutes per submission
which includes the time necessary to complete supporting documentation such as the Captain’
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and Observer’s statements which certify that the tuna was captured in a manner considered to be
“dolphin safe.”

2. Explain how, by whom, how frequently, and for what purpose the information will be
used. If the information collected will be disseminated to the public or used to support
information that will be disseminated to the public, then explain how the collection
complies with applicable information quality quidelines.

A valid permit protects the fisherman and vessel owner from prosecution under the MMPA for
violation of the Moratorium on taking marine mammals. Information supplied by the applicant
is used by the National Marine Fisheries Service (NMFS) and the general public to review the
appropriateness of waiving the moratorium to authorize the incidental take of marine mammals
by U.S. tuna purse seine vessels fishing in the ETP. Each year vessel owners and operators must
apply for a permit under the MMPA and comply with the terms and conditions associated with
its issuance. In addition, by signing the application for a vessel permit, the vessel owner agrees
to release to the National Marine Fisheries Service all records made by Inter-American Tropical
Tuna Commission observers. During fishing trips they aboard the vessel and furnish the
international observer program with all release forms required, to authorize the observer data to
be provided to NMFS [50 CFR 216.24(b)(8)(V)].

(). The information needed for a vessel permit under [50 CFR 216.24(b)(4)] is as follows:

(i). Name and official number of fishing vessel to appear on permit [self-explanatory and
required by 16 U.S.C. 1416 § 306(a)(1)(A)]. The tonnage, hold capacity, maximum
vessel speed, processing equipment, and type and quantity of gear, including an
inventory of special equipment required. [This information assists the agency with
tracking processed and unprocessed tuna, monitoring compliance with gear
requirements under the MMPA, and evaluating the ability of a vessel to capture tuna.
A vessel’s characteristics are important when determining the performance of a vessel,
which can be used to determine the fishing power of the vessel. This information is
required by 16 U.S.C. 1416 § 306(a)(1)(B)];

(if). A statement whether the vessel intends to conduct purse seining operations involving
the intentional taking of marine mammals [This information is used to determine the
type of permit that needs to be issued];

(iii). The identity of Federal, State and local commercial fishing licenses, if applicable,
under which vessel operations are conducted, and dates of expiration. [This
information is collected to assess whether other permits may be combined in the future
with the issuance of a vessel permit. In addition, this information may assist the
agency with some of the tuna tracking requirements as well as determine whether a
vessel is in compliance with other applicable federal regulations];

(iv). The name(s) of the operator anticipated to be used. [This information is collected to
assess whether the operator has a valid operator permit to fish for tuna in the ETP];

(v). The applicant’s signature or the signature of the applicant’s representative, if any,
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including the address, telephone and fax numbers, and if applicable, the name,
address, telephone, and fax numbers of the agent or organization acting on behalf of
the vessel. [Signature certifies the information is true and correct and authorizes
observer data collected to be provided to NMFS and the International Review Panel.
The contact information is required by 16 U.S.C. 1416 § 306(a)(1)(A)].

(b). The information needed for an operator permit under [50 CFR 216.24(b)(5)] is as follows:

(i).
(ii).

(iii).

The name, address, telephone and fax numbers of the applicant [Self-explanatory];

The type and identification number(s) of any Federal, State, and local fishing licenses
held by the applicant. [This information is collected to assess whether other permits
may be combined in the future with the issuance of an operator permit];

The name of the vessel(s) on which the applicant anticipates serving as an operator.
[Since the historical performance of an operator is as critical as the historical
characteristics and fishing power of a vessel. The operator information may then be
linked to the vessel of record to establish an operator catch history for that fishery or
gear].

(iv). The date, location, and provider of any training for the operator permit. Training

(V).

includes a demonstration of proficiency in backing down the purse seine net to release
entrapped dolphin. Upon completion of training, a certificate of completion is issued
[50 CFR 216.24(c)(5)]. Operator permits are issued annually. Additional training is
not required unless regulations are modified substantially, the operator no longer
demonstrates proficiency, or the operator does not obtain a previous calendar year
permit. [Operator training is required to insure fishing captains understand the
principles of dolphin safe fishing techniques and are kept informed of new technology,
changing regulations, and new international agreements.]; and

The applicant’s signature or the signature of the applicant’s representative, if any.

[Signature certifies the information is true and correct.]

(c). The rules and regulations allow tuna purse seine vessels without a permit and more than two
speedboats to transit the ETP if the vessel owner requests a waiver [50 CFR 216.24(a)(3)]. This
provision allows vessel owners the ability to off-load, complete repairs, or transit the permit area
in an emergency without delay and without having to obtain a vessel and operator permit. As
part of the waiver, the vessel owner must notify the Administrator, Southwest Region, with the
name of the vessel and the date the vessel exits or subsequently enters the permit area.

To request a waiver, the following information must be provided to the Administrator, Southwest
Region, in writing and in advance of entering the ETP:

(i). The name of the vessel and operator [Self-explanatory];

(i1). Reason for transiting the ETP; and



(iii). The number of expected days to complete the transit.

(d). Vessel permit holders are required to notify the Administrator, Southwest Region or the
Inter-American Tropical Tuna Commission contact designated by the Administrator, Southwest
Region, at least five days in advance of the vessel’s departure on a fishing voyage to allow for
observer placement on every voyage [50 CFR 216.24(b)(8)(iv)]. The information may be
provided either verbally or in writing and must include the following information:

(i). The name of the vessel and operator [Self-explanatory];
(ii). Location of the vessel; and

(iii). Date and time of departure [Information needed to coordinate and facilitate observer
travel with the vessel departure.].

(e). Vessel permit holders must notify the Administrator, Southwest Region at least 48 hours
prior to departing on a trip if there is a change of the vessel operator or within 72 hours after a
change of the vessel operator if the change was made because of an emergency [50 CFR
216.24(b)(8)(iv)(B)]. This information is used to facilitate observer placements and make
arrangements to conduct an observer placement meeting with the captain, managing owner, and
program personnel prior to departure. In addition, at this time the agency may notify the vessel
owner if the operator must attend a skipper workshop. If necessary, arrangements may be made
to schedule a workshop. This information may be provided verbally or in writing and must
include:

(i). Vessel name; and
(if). New operator permit holder name.

(F). Vessel Permit holders intending to make intentional sets on marine mammals must notify
the Administrator, Southwest Region of any net modification at least 5 days prior to departure of
the vessel in order to determine whether a reinspection or trial set (net alignment) is required [50
CFR 216.24(c)(4)(i1)]. If no net modifications are made during a calendar year, the authorized
NMFS inspector (observer) shall conduct inspections. This information may be provided
verbally or in writing, and must include the following information:

(). Vessel name; and
(if). Type of gear modification completed.

(9). The Administrator, Southwest Region, may authorize experimental fishing operations,
consistent with the provisions of the International Dolphin Conservation Program. This is done
for the purpose of testing proposed improvements in fishing techniques and equipment that may
reduce or eliminate dolphin mortality or serious injury, or do not require the encirclement of
dolphins in the course of fishing operations [16 USC 1413 Section 303(A)(2)(B)(x)]. Vessel
Permit holders may apply for an experimental fishing operation waiver by submitting the
following information to the Administrator, Southwest Region, no less than 90 days before the
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intended date the proposed operation is intended to begin [50 CFR 216.24(c)(7)]. This
information is necessary to assess the potential benefit of the experimental gear and the merits of
the experimental design. If the experimental fishing permit is authorized, the applicant will need
to submit a report at the conclusion of the experiment as part of the terms and conditions of the
permit.

(i). The name(s) of the vessel(s) and the vessel permit holder(s) to participate [Self-
explanatory];

(if). A statement of the specific vessel gear and equipment or procedural requirement to be
exempted and why such an exemption is necessary to conduct the experiment;

(iii). A description of how the proposed modification to the gear and equipment or
procedures is expected to reduce incidental mortality or serious injury of marine
mammals;

(iv). A description of the applicability of this modification to other purse seine vessels;
(v). The planned design, time, duration, and general area of the experimental operation;
(vi). The name(s) of the permitted operator(s) of the vessel(s) during the experiment; and

(vii). A statement of the qualifications of the individual or company doing the analysis of
the research.

(viii). The signature of the permitted operator or of the operator’s representative.
(ix). Report summarizing the results of the experiment.

(h). A vessel permit holder desiring to encircle dolphin in an effort to capture tuna must obtain a
dolphin mortality limit (DML) under the International Agreement prior to conducting fishing
operations [16 USC 1413 Section 303(A)(2)(B)(ix)]. Under the IDCPA, vessel permit holders
may apply for either a six month DML (July through December), a one year DML (January
through December), or a per-trip DML depending on vessel eligibility. Vessel permit holders
may request a DML either by April 1 or by September 1, depending on whether the vessel permit
holder is requesting a six-month or one year DML allocation. Vessel permit holders may apply
for a per-trip DML at any time, allowing at least 60 days for processing. To assess the eligibility
of the vessel, six month and one year DML requests must be made in writing to the
Administrator, Southwest Region, allowing at least 60 days for processing, and must include the
following information [50 CFR 216.24(c)(9)]:

(i). The name of the purse seine vessel(s) of carrying capacity greater than 400 short tons
that the owner intends to use to intentionally deploy purse seine fishing nets in the ETP
[Self-explanatory]; and

(i1). The name of the vessel permit holder. In addition, a vessel possessing a valid vessel
permit, but that does not normally fish for tuna in the ETP and desires to participate in
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the fishery on a limited basis, may apply for a per-trip DML from the Administrator,
Southwest Region. To assess the eligibility of the vessel, per-trip DML requests must
be in writing, allowing 60 days for processing, and state:

(iii). The number of anticipated trips involving sets on dolphin; and
(iv). The anticipated dates of the trip(s).

The DPCIA requires the Regional Administrator, Southwest Region to establish and conduct a
domestic tracking and verification program to effectively track and document the movement of
all tuna products in U.S. market channels from its capture to final sale. The tracking program
will accurately document the “dolphin safe” or “non-dolphin safe” condition of tuna through
catch, processing, and marketing reports for use in verifying the dolphin-safe or unsafe condition
of tuna products entering the U.S. market.

The U.S. canned tuna industry produces approximately $1 billion worth of canned tuna every
year, and canned tuna is the single most popular fish product marketed and consumed in this
country. Because of this, the statistics, which describe the tuna fishery, its products, and its
markets, have been of interest to the National Marine Fisheries Service for some time. Monthly
cannery receipt reports are covered under the current Paperwork Reduction Act approval and are
used in the tuna tracking and verification program.

The tracking program includes procedures and reports for use when importing tuna into the U.S.
and during domestic purse seine fishing, processing, and marketing in the U.S. and abroad.
Verification of tracking system operations is attained through the establishment of audit and
document review requirements, which require the following information collections.

(a). The Captain, managing owner, or vessel agent of a U.S. tuna purse seine vessel returning to
port from a trip any part of which included fishing in the ETP shall provide at least 48 hours
notice to the Administrator, Southwest Region to allow enough time for a NMFS representative
to meet the vessel at the unloading location to monitor the handling of “dolphin safe” and “non-
dolphin safe” tuna. Fish may be unloaded directly to a cannery facility or transshipped to
another location by a freezer ship. Vessels that transfer fish to a freezer ship in port can reduce
the amount of time spent in port by not transiting the Panama Canal or the Gulf of Mexico, and
by not waiting in line to unload at the cannery. The 48-hour notice shall include:

(i). Port of arrival where fish will be unloaded [Self-explanatory. Information needed in
order to make travel arrangements for the NMFS representative.];

(ii). Arrival Time [ Information needed to facilitate NMFS representative to meet the vessel
before unloading begins]; and

(iii). Schedule of unloading including the date and time [Information facilitates NMFS
representatives ability to meet vessel].

(b). The tuna tracking forms record the amounts and location of “dolphin safe” and “non-
dolphin safe” tuna as it is loaded into fish wells aboard the vessel. The forms are completed and
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initialed by the observer and the captain or engineer after each set. During the duration of the
vessel assignment, the observer retains the tuna tracking forms until the vessel arrives in port.
Upon arrival in port, the captain signs and submits the completed tuna tracking forms to the
NMFS representative in person, or by mail to the Administrator, Southwest Region, within 5
working days at the end of the trip. The tuna tracking forms include the following information:

(i). Well numbers containing “dolphin safe” and “non-dolphin safe” tuna [Self-explanatory.
Information needed to monitor and track “dolphin safe” and “non-dolphin safe” tuna
from time of capture];

(if). Weights by species composition and estimated tons loaded into each fish well [Self-
explanatory. Information used to track weights of tuna at time of capture];

(iii). Set number and date of loading [Information used to track weights and location of tuna
at time of capture. Set numbers are important since more than one set may be
completed in a single day];

(iv. Trip number and Trip dates [Information used to correlate the fish to observer and
vessel records to verify whether marine mammals were encircled, killed, or seriously
injured during fishing operations];

(v). Observer name and signature [Information used to certify and verify the report is
accurate and correct];

(vi). Captain name and signature and vessel name [Information used to correlate the fish to
observer and vessel records to verify whether marine mammals were encircled, killed,
or seriously injured during fishing operations].

(d). Tuna canning companies must provide on a monthly basis a report of the amounts of ETP-
caught tuna that is removed from cold storage. The report shall be in writing and may be sent by
mail, fax, or email to the Administrator, Southwest Region. The information provided in the
reports are existing documents already generated by the canneries to internally track tuna
throughout the entire canning process. NMFS will receive a copy of their report. This
information will be used to monitor and track “dolphin safe” and “non-dolphin safe” tuna. The
following information must be provided in the report:

(i). Date of removal [Information used to track and monitor tuna];

(it). Storage container numbers [Information needed by cannery to track tuna throughout the
process];

(iii). “dolphin safe” or “non-dolphin safe” designation [Information needed to track the
classification of tuna being processed]; and

(iv). Disposition of fish (canning, sale, rejection, etc) [Information needed to track the
disposition of tuna. Records already kept by cannery to account for tuna disposition].

(e). Canned tuna processors must submit a report to the Administrator, Southwest Region of all
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tuna received at their processing facilities in each calendar month whether or not the tuna is
actually canned or stored during that month. Monthly cannery receipt reports are already
compiled by the cannery to monitor and track tuna received at the facility. These reports may be
submitted by fax, email or mail before the last day of the month following the month being
reported. The information is used to monitor and track tuna caught in the ETP and prepare
reports regarding canned tuna industry operations. Monthly reports must contain the following
information for domestic and import tuna receipts. In addition, import tuna receipts must have a
Fisheries Certificate of Origin (NOAA Form 370) approved by the Office of Management and
Budget under Control Number 0638-0335.

(i). Species [Self-explanatory. Information used to determine the type of tuna species
processed since yellowfin tuna may be subject to an embargo];

(if).  tuna condition (round, loin, dressed, gilled and gutted, other) [Self-explanatory.
Information used to track tuna products throughout the processing];

(iii). dolphin-safe status of tuna

(iv). weight in short tons to the fourth decimal [Self-explanatory. Information used to
track the quantity of tuna being processed];

(v). Ocean area of capture (eastern tropical Pacific, western Pacific, Indian, eastern and
western Atlantic, other) [This information is used to determine whether the tuna may
be subject to an embargo since yellowfin tuna caught using a purse seine in the ETP
or tuna caught using a high seas drift net may be subject to an embargo];

(vi). Catcher vessel [Information used to track tuna back to the vessel of capture];
(vii). Trip dates [Information used to correlate tuna fish to observer and vessel records];
(viii). Carrier name [Information used to monitor and track origin of tuna];

(ix). Unloading dates [Correlates tuna to unloading records to facilitate monitoring and
tracking of tuna];

(x). Location of unloading [Correlates tuna to unloading records to facilitate monitoring
and tracking of tuna].

(xi). Fisheries Certificate of Origin for each imported receipt of tuna [Required to track and
monitor imported tuna].

(). Any exporter, transshipper, importer, processor, or wholesaler/distributer of any tuna or tuna
products labeled as “dolphin safe” must produce documentary evidence concerning the origin of

the tuna or products within 30 days of receiving a written request from the Administrator,
Southwest Region.

As explained in the preceding paragraphs, the information gathered has utility. NOAA Fisheries
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will retain control over the information and safeguard it from improper access, modification, and
destruction, consistent with NOAA standards for confidentiality, privacy, and electronic
information. See response #10 of this Supporting Statement for more information on
confidentiality and privacy. The information collection is designed to yield data that meet all
applicable information quality guidelines. Although the information collected is not expected to
be disseminated directly to the public, results may be used in scientific, management, technical
or general informational publications. Should NOAA Fisheries Service decide to disseminate the
information, it will be subject to the quality control measures and pre-dissemination review
pursuant to Section 515 of Public Law 106-554.

3. Describe whether, and to what extent, the collection of information involves the use of
automated, electronic, mechanical, or other technological techniques or other forms of
information technoloqy.

The requested information for vessel and operator permits is not submitted electronically at this
time since the application requires an original signature certifying the information is true and
correct as well as a check or money order. The SWR is exploring the possibility of making the
permit applications and an explanation of the process available online at the SWR website at
nmfs.swr.noaa.gov. Most of the departure and gear notification reporting requirements
associated with the vessel and operator permits and tracking and verification program may be
completed by telephone, E-mail, or fax.

4. Describe efforts to identify duplication.

Although similar information is collected about U.S. tuna purse seine vessels under the High
Seas Compliance Act of 1995, and the South Pacific Tuna Treaty (SPTT), neither authorize
vessel owners or operators to incidentally take marine mammals during commercial fishing
operations, and in the case of the SPTT, its jurisdiction does not include the ETP.

5. If the collection of information involves small businesses or other small entities, describe
the methods used to minimize burden.

This collection does not have a significant impact on small entities.

6. Describe the consequences to the Federal program or policy activities if the collection is
not conducted or is conducted less frequently.

The Secretary of Commerce would not be able to meet the mandates under the MMPA and the
IDCPA if these collections were not conducted and U.S. tuna purse seine vessels and operators
would not be able to fish for tuna and tuna like species within the ETP, causing an economic
hardship to the industry. Annual vessel and operator permits are necessary since NMFS must
certify to the International Review Panel that vessels requesting a DML are eligible to receive a
DML and have all of the required dolphin safety gear. In addition, annual permits provide an
accurate estimate of the number of vessels and operators actively participating in the
International Dolphin Conservation Program and harvesting tuna within the ETP.



7. Explain any special circumstances that require the collection to be conducted in a
manner inconsistent with OMB guidelines.

This information collection is consistent with OMB guidelines (5 CFR 1320.6).

8. Provide a copy of the PRA Federal Register notice that solicited public comments on the
information collection prior to this submission. Summarize the public comments received
in response to that notice and describe the actions taken by the agency in response to those
comments. Describe the efforts to consult with persons outside the agency to obtain their
views on the availability of data, frequency of collection, the clarity of instructions and
recordkeeping, disclosure, or reporting format (if any), and on the data elements to be
recorded, disclosed, or reported.

Public comment was solicited on this information collection request in a federal register notice
published on 9/21/2005. The sole commenter requested that the comment period be extended for
60 days, and was told that there was no apparent justification for the request. He/she also
suggested that there be no importation of yellowfin tuna and no tuna fishing. These comments
were noted.

9. Explain any decisions to provide payments or gifts to respondents, other than
remuneration of contractors or grantees.

No payments or gifts are provided.

10. Describe any assurance of confidentiality provided to respondents and the basis for
assurance in statue, reqgulation, or agency policy.

Although the information collection is a matter of public record, certain information may be
considered proprietary and therefore subject to data confidentiality under the Magnuson-Stevens
Act (16 U.S.C. 1801, et seq.), Section 402(b) and the National Oceanic and Atmospheric
Administration Order 216-100.

11. Provide additional justification for any questions of sensitive nature, such as sexual
behavior and attitudes, religious beliefs, and other matters that are commonly considered

private.

No questions of a sensitive nature are included in this information collection.

12. Provide an estimate in hours of the burden of the collection of information.

The total number of respondents is 62, the total number of annual responses is 263, and the
recordkeeping and reporting burden to the general public for the vessel and operator permit
requirements and the tuna tracking and verification program is estimated to be 146 hours per
year.

This request does not include burden hours on the general public due to voluntary participation
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in public hearings, meetings or related activities. In future years the burden hours may further
decrease due to reductions in marine mammal take quotas and limited activity in the fishery.
The number of burden hours on the general public is directly proportional to the number of
applicants for vessel and operator permits.

(a). Vessel permit application. Total annual hours: 3.00 Hours

(6 applications X 30 minutes/application X 1 year period of validity)
(60 minutes/hour)

(b). Operator permit application. Total annual hours: 6.67 Hours

(40 applications X 10 minutes/application X 1 year period of validity)
(60 minutes/hour)

(c). Waiver request to transit ETP without permit including reporting requirements.

Total burden hours: 5.00 Hours

(10 requests X 30 minutes/request X 1 request per year)
(60 minutes/hour)

(d). Vessel departure notification. Total annual hours: 4.00 Hours

(6 vessels X 10 minutes/notification X 4 notifications per vessel/year)
(60 minutes/hour)

(e). Change in permit operator notification. Total annual hours: 1.00 Hour

(6 notifications/year X 10 minutes/notification)
(60 minutes/hour)

(F. Modified net notification. Total annual hours: 0.50 Hours

(3 notifications X 10 minutes/notification X 1 year)
(60 minutes/hour)

(9). Experimental fishing permit application. Total annual hours: 20.00 Hours

(1 application X 10 hours/application)
(1 report X 10 hours/report)

(h). Dolphin Mortality Limit request. Total annual hours: 2.00 Hours
Six month and annual Dolphin Mortality Limit Requests
(6 vessels X 15 minutes/request X 1 request/year)
(60 minutes/hour)
(i). Per-trip Dolphin Mortality Limit Requests
(2 vessels X 15 minutes/request X 1 request/year)
(60 minutes/hour)

The estimated annual cost to the general public to apply for vessel and operator permits as well
as comply with reporting requirements under the permits is approximately $1,054.25.

(42.17 hours X $25/hour).
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The burden hours for the tracking of verification of “non-dolphin safe” and “dolphin safe” tuna
is related to the number of active tuna purse seine vessels in the ETP, U.S. processors, exporters,
transshippers, importers, distributors and sellers.

(@).  Arrival notification Total Annual Burden = 4.00 Hours

6 vessels X 4 notifications/vessel/year X 10 minutes/notification
60 minutes/hour

(b).  Tuna tracking form submission Total Annual Burden = 24 Hours

60 minutes/tuna tracking form X 6 vessels X 4 landings/year
60 minutes/hour

(c). Monthly tuna storage removal reports Total Annual Burden = 6 Hours

3 processors X 12 months/year X 10 minutes/removal notification
60 minutes/hour

(d). Monthly tuna receiving reports Total Annual Burden = 60 Hours

12 reports/year X 5 processors X 60 minutes/report
60 minutes/hour

(e). Produce reports if requested by Administrator Total Annual Burden = 10 Hours

20 requests/year X 30 minutes/request
60 minutes/hour

The estimated annual cost to the general public to comply with the tracking and verification
reporting requirements is approximately $2,600.

(104 hours X $25/hour).

13. Provide an estimate of the total annual cost burden to the respondents or record-
keepers resulting from the collection (excluding the value of the burden hours in #12

above).

The total estimated annual cost to the general public, excluding burden hours, such as
maintenance and submission costs associated with the vessel and operator permits as well as the
tracking and verification program is equal to $653.04. There are no capital or start-up costs
associated with this information collection.

The estimated annual cost to the general public, excluding burden hours, such as maintenance
and submission costs associated with the vessel and operator permits is $91.92. There are no
capital or start-up costs associated with this information collection.
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(@).

(b).

(©).

(d).

(€).

(f).

(9).

(h).

Vessel permit application.
(6 applications X $0.37 postage) = $ 2.22

Operator permit application.
(40 applications X $0.37 postage) = $ 14.80

Waiver request to transit ETP without permit including reporting requirements.
(10 requests X $0.37 postage) = $ 3.70

Vessel departure notification.
(6 vessels X 10 minutes/notification X 4 notifications/year X $0.20/minute telephone
charge) = $48.00

Change in permit operator notification.
(6 notifications X 10 minutes/notification X $0.20/minute telephone charge) = $ 12.00

Modified net notification.
(3 notifications X 10 minutes/notification X $0.20/minute telephone charge) = $ 6.00

Experimental fishing permit application.
(1 application X $1.12 postage) = $1.12
(1 report submission X $1.12 postage) = $ 1.12

Dolphin Mortality Limit request.

(6 annual or six month DML requests X $0.37 postage) = $2.22
Per-trip Dolphin Mortality Limit Requests.

(2 per trip DML requests X $0.37 postage) = $ 0.74

The estimated annual cost to the general public, excluding burden hours, such as maintenance
and submission costs associated with tracking of verification of “non-dolphin safe” and “dolphin
safe” tuna is $561.12. There are no capital or start-up costs associated with this information
collection since these records are already maintained by the canneries and vessels.

@).

(b).

(f).

(9).

Arrival notification
(24 notifications X 10 minutes/notification X $1.25 /minute telephone charge) = $300.00

Tuna tracking form
(24 tuna tracking forms X $0.30/copy) = $7.20
(24 tuna tracking forms X $1.18 postage/form) = $28.32

Tuna storage removal reports
(36 removal reports X $0.30 /copy) = $10.80
(36 removal reports X $1.18 postage/report) = $42.48

Monthly tuna processor reports
(60 processor reports X $1.20/copy) = $72.00
(60 reports X $1.18 postage/report) = $70.80
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(h). Produce reports if requested by Administrator
(20 reports X 0.30/copy) = $6.00
(20 reports X 1.18 postage/report) = $23.60

14. Provide estimates of annualized cost to the Federal government.

The estimated annual costs for processing vessel and operator permit applications as well as
responding to the notification and reporting requirements to the Federal government is
determined by calculating the total time necessary for staff to complete the response and
multiplying the amount by $25 per hour . The total annual estimated cost is $745.84.

(@). Vessel permit application. Total cost: $150.00
(6 applications X 60 minutes/application X $25/hour)
(60 minutes/hour)

(b). Operator permit application. Total cost: $250.00
(40 applications X 15 minutes/application X $25/hour)
(60 minutes/hour)

(c). Waiver request to transit ETP without permit. Total cost: $83.34
(10 requests X 20 minutes/request X $25/hour)
(60 minutes/hour)

(d). Vessel departure notification. Total cost: $100.00
(6 vessels X 10 minutes/notification X 4 notifications per vessel x $25/hour)
(60 minutes/hour)

(e). Change in permit operator notification. Total cost:
$25.00
(6 notifications X 10 minutes/notification X $25/hour)
(60 minutes/hour)

(F). Dolphin Safety Panel Marking Requirements Total cost: $0.00
No administrative costs associated with marking the safety panel.

(9). Modified net notification. Total cost: $12.50
(3 notifications X 10 minutes/notification X 25/hour)
(60 minutes/hour)

(h). Experimental fishing permit application. Total cost: $100.00
(1 application X 4 hours/application and report X $25/hour)

(i). Dolphin Mortality Limit request. Total cost: $25.00
(6 vessels X 10 minutes/request X $25/hour)
(60 minutes)
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The estimated annual costs for processing reports pertaining to the tuna tracking and verification
program as well as responding to the notification and reporting requirements to the Federal
government is determined by providing the costs of two staff salaries hired to complete all the
duties and responsibilities related to the tuna tracking and verification program. In addition to
the staff time allocated to track and verify the origin of landed tuna in the United States, there
will be travel costs associated with monitoring the unloading operations and conducting audits
and spot checks. Estimated cost is $207,000.

GS-12 employee = $104,000 (including benefits)
GS-11 employee = $88,000 (including benefits)
Travel Costs = $15,000
$500/roundtrip airfare+ ($150 per diem rate X 5 days) X 6 trips/year X 2 employees

15. Explain the reasons for any program changes or adjustments reported in Iltems 13 or
14 of the OMB 83l.

This collection of information does not include any new recordkeeping or reporting
requirements. Decreased burden hours resulted from a decrease in the number of vessels
expected to participate in this fishery.

16. For collections whose results will be published, outline the plans for tabulation and
publication.

Not applicable. The requested information will not be published.

17. If seeking approval to not display the expiration date for OMB approval of the
information collection, explain the reasons why display would be inappropriate.

Not applicable. Not seeking approval to not display the expiration date for OMB approval.

18. Explain each exception to the certification statement identified in Item 19 of the OMB
83-1.

Not applicable. There are no exceptions to the certification statement identified in Item 19 of the
OMB-83-I.

B. COLLECTIONS OF INFORMATION EMPLOYING STATISTICAL METHODS

Not Applicable. This information collection request does not employ statistical methods.
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OMB Control No.: 0648-0387
Expires: mm/dd/yyyy

OPERATOR PERMIT APPLICATION - 2006
No Fee Required

The collection of information is mandated by the Marine Mammal Protection Act (16 U.S.C. 1371) and by implementing
regulations contained at 50 CFR §216.24 (b) (2). The information supplied on this form will be used by the National
Marine Fisheries Service to authorize the incidental take and to alert vessel owners of applicable rules and regulations
regarding the permit for the taking of marine mammals incidental to commercial purse seine fishing for yellowfin tuna in
the eastern tropical Pacific Ocean. The name of the operator supplied on this form may be released under the Freedom of
Information Act. All other information supplied on this form are considered proprietary and therefore subject to data
confidentiality restriction of National Oceanic and Atmospheric Administration Administrative Order 216-100.

1. OPERATOR INFORMATION

OPERATOR NAME :
(First, Middle, Last)

HOME ADDRESS:

TELEPHONE :
FAX:

2. PERMIT INFORMATION

VESSEL NAME (S) :

DATE, LOCATION, AND PROVIDER OF MOST RECENT TUNA PURSE SEINE MARINE MAMMAL SKIPPER
WORKSHOP :

OTHER FEDERAL, STATE, AND COMMERCIAL LICENSES HELD BY OPERATOR:
(include type, identification numbers, and expiration dates)

I declare that the information in this application is true and complete.

APPLICANT'S SIGNATURE DATE
_Or_
APPLICANT'S REPRESENTATIVE DATE

Upon Completion, submit to: National Marine Fisheries Service; Protected Resources Division;
501 West Ocean Blvd., Suite 4200; Long Beach, CA 90802-4213

Public reporting burden for this collection of information is estimated to average 10 minutes per response, including
the time for reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and
completing and reviewing the collection of information. Send comments regarding this burden estimate or any other
aspect of this collection of information, including suggestions for reducing this burden, to Regional Administrator,
Southwest Region, National Marine Fisheries Service, 501 West Ocean Boulevard, Suite 4200, Long Beach, California,
90802-4213, (562) 980-4001.

The National Marine Fisheries Service may not conduct or sponsor, and a person is not required to respond to, a
collection of information unless it displays a current and valid OMB Control number.



OMB Control No.: 0648-0387
Expires: mm/dd/yyyy

VESSEL PERMIT APPLICATION - 2006
$200.00 Fee
Species Sought: Yellowfin and Other Tuna and Tuna-like Species

The collection of information is mandated by the Marine Mammal Protection Act (16 U.S.C. 1371) and by implementing
regulations contained at 50 CFR §216.24 (b) (1). The information supplied on this form will be used by the National
Marine Fisheries Service to authorize the incidental take and to alert vessel owners of applicable rules and
regulations regarding the permit for the taking of marine mammals incidental to commercial purse seine fishing for
yellowfin tuna in the eastern tropical Pacific Ocean. The name of the vessel and owner, official number, tonnage,
carrying capacity and business address supplied on this form may be released under the Freedom of Information Act. All
other information supplied on this form are considered proprietary and therefore subject to data confidentiality
restriction of National Oceanic and Atmospheric Administration Administrative Order 216-100.

1. VESSEL INFORMATION

a. NAME OF VESSEL: b. OFFICIAL NUMBER: c. TONNAGE:
d. CARRYING CAPACITY: e. MAXIMUM VESSEL SPEED:
(short or metric tons) (knots)

f. FEDERAL, STATE, AND COMMERCIAL FISHING LICENSES:
(include type, identification numbers, and expiration dates)

g. TYPES OF PROCESSING EQUIPMENT:

2. OWNER INFORMATION

I hereby certify that the above-named vessel, bearing the official number indicated, is owned
as follows. (State the nature of ownership, e.g., corporation, partnership, joint venture, etc., after
the owner's name.) :

OWNER'S NAME:
BUSINESS ADDRESS:

TELEPHONE :
FAX:

3. VESSEL PERMIT HOLDER INFORMATION

THE VESSEL PERMIT WILL BE ISSUED TO THE OWNER IDENTIFIED IN BLOCK 2. PROVIDE THE FOLLOWING
INFORMATION IF THE PERMIT IS TO BE ISSUED TO THE MANAGING OWNER INSTEAD OF THE OWNER:

MANAGING OWNER'S NAME
BUSINESS ADDRESS:

TELEPHONE :
FAX:

4. OPERATOR INFORMATION

NAME OF PERMITTED OPERATOR:

5. MARINE MAMMAL SAFETY INFORMATION

Does the above-named vessel intend to make intentional purse seine sets on marine | YES NO
mammals to capture tuna?

IF YES, IS THE VESSEL EQUIPPED WITH THE FOLLOWING DOLPHIN SAFETY GEAR?

Dolphin Safety Panel YES NO

Dolphin Safety Panel Markers YES NO




Dolphin Safety Panel Hand Holds are securely fastened YES NO
Dolphin Safety Panel Corkline Hangings are securely fastened YES NO
An operational Dolphin Safety Light capable of producing 140,000 lumens YES NO
Minimum of 3 speedboats equipped with towing bridles or towing posts YES NO
At least two Operational Facemasks, Snorkels, or Viewboxes YES NO
Operational Raft YES NO

6. VESSEL CONTACT PERSON

THE FOLLOWING PERSON HAS THE AUTHORITY TO DEAL WITH NMFS ON BEHALF OF THE VESSEL:

a. NAME: b. RELATIONSHIP TO VESSEL OWNER
BUSINESS ADDRESS: OR MANAGING OWNER (specify):
TELEPHONE:

FAX:

7. PERSON COMPLETING THIS APPLICATION

a. NAME: b. RELATIONSHIP TO VESSEL OWNER OR
MANAGING OWNER:

I agree to release to the National Marine Fisheries Service (NOAA Fisheries) all records made by Inter-
American Tropical Tuna Commission observers during fishing trips aboard the vessel under this permit and
furnish the international observer program with all release forms required to authorize the observer data
to be provided to NOAA Fisheries. Under penalty of perjury, I declare that the information in this
application is true and complete.

SIGNATURE OF THE PERSON COMPLETING THIS APPLICATION DATE

Upon completion, submit with $200.00 fee in check payable to: National Marine Fisheries
Service; Protected Resources; 501 West Ocean, Blvd., Suite 4200; Long Beach, CA 90802-4213

Public reporting burden for this collection of information is estimated to average 30 minutes per response, including
the time for reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and
completing and reviewing the collection of information. Send comments regarding this burden estimate or any other
aspect of this collection of information, including suggestions for reducing this burden, to Regional Administrator,
Southwest Region, National Marine Fisheries Service, 501 West Ocean Boulevard, Suite 4200, Long Beach, California,
90802-4213, (562) 980-4001.

The National Marine Fisheries Service may not conduct or sponsor, and a person is not required to respond to, a
collection of information unless it displays a current and valid OMB Control number.



Per mits

16 US.C. 1374

Sec. 104. (a) [ISSUANCE] — The Secretary may issue permits which authorize the taking or importation of
any marine manunal. Permils for the incidental taking of marine mammals in the course of commercial
fishing operations may only be issued as specifically provided for in sections 101{a)(5) or 306, or subsection
(h) of this section.

{b) [REQUISITE PROVISIONS.| ~— Any permit issued under this section shall—

(1} be consistent with any applicable regulation established by the Secretary under section 103 of this title,
and

(2) specify—
(A) the number and kind of animals which are authorized to be taken or imported,

(B) the location and manner (which manner must be determined by the Secretaty to be humane) in
which they may be taken, or from which they may be imported,

(C) the period during which the permit is valid, and
(D) any other terms or conditions which the Secretary deems appropriate.

In any case in which an application for a permit cites as a reason for the proposed taking the overpopulation
of a particular species or population stock, the Secretary shall first consider whether or not it would be more
desirable 1o transplant a number of animals (but not to exceed the number requested for taking in the
application) of that species or stock to a location not then inhabited by such species or stock but previously
inhabited by such species or stock. -

(c) IMPORTATION FOR DISPLAY OR RESEARCH.| —

(1) Any permit issued by the Secretary which authorizes the taking or importation of a marine mammal
for purposes of scientific research, public display, or enhancing the survival or recovery of a species or stock
shall specify, in addition to the conditions required by subsection (b) of this section, the methods of capture,
supervision, care, and transportation which must be observed pursuant to such taking or imporiation. Any
person authorized to take or import a marine mammal for purposes of scientific research, public display, or
enhancing the survival or recovery of a species or stock shall furnish to the Secretary a report on all activities -
carrted out by him pursuant to that authority.

(ZXA) A permit may be issued to take or import a marine mammal for the purpose of public display only
to a person which the Secretary determines—

() offers a program for education or conservation purposes that is based on professionally



recognized standards of the public display community;
(ii) is registered or holds a license issued under 7 U.S.C. 2131 et seq.; and

(iii) maintains facilities for the public display of marine mammals that are open to the public on a
regularly scheduled basis and that access to such facilities is not limited or restricted other than by
charging of an admission fee.

(B) A permit under this paragraph shall grant to the person to which it is issued the right, without
obtaining any additional permit or authorization under this Act, to—

(i) take, import, purchase, offer to purchase, possess, or transport the marine mammal that is the
subject of the permit; and

(ii) sell, export, or otherwise transfer possession of the marine mammal, or offer to sell, export,
or otherwise transfer possession of the marine mammal—

(1) for the purpose of public display, to a person that meets the requirements of clauses (i),
{i1), and (iif) of subparagraph (A);

{IT) for the purpose of scientific research, to a person that meets the requirements of
paragraph (3); or

(III) for the purpose of enhancing the survival or recovery of a species or stock, to a person
that meets the requirements of paragraph (4).

{C) A person to which a marine mammal is sold or exported or to which possession of a marine
mammal is otherwise transferred under the authority of subparagraph (B) shall have the rights and
responsibilities described in subparagraph (B) with respect to the marine mammal without obtaining any
additional permit or authorization under this Act. Such responsibilities shall be limited to—

(i) for the purpose of public display, the responsibility to meet the requirements of clauses (D). (i),
and (iii) of subparagraph (A), o

(ii) for the purpose of scientific research, the responsibility to meet the requirements of paragraph
(3}, and

(iii) for the purpose of enhancing the survival or recovery of a species or stock, the responsibility
to meet the requirements of paragraph (4).

(D) If the Secretary—

(i) finds in concurrence with the Secretary of Agriculture, that a person that holds a permit under
this paragraph for a marine manunal, or a person exercising rights under subparagraph (C), no longer
meets the requirements of subparagraph (A)ii) and is not reasonably likely to meet those
requirements in the near future, or



{ii} finds that a person that holds a permit under this paragraph for a marine mammal, or a person
exercising rights under subparagraph (C), no longer meets the requirements of subparagraph (A) (i)
or (iii) and is not reasonably likely to meet those requirements in the near future,

the Secretary may revoke the permit in accordance with section 104(e), seize the marine mammal, or
cooperate with other persons authorized to hold marine mammals under this Act for disposition of the
marine mammal. The Secretary may recover from the person expenses incurred by the Secretary for that
seizure.

(E) No marine mammal held pursuant to a permit issued under subparagraph (A), or by a person
exercising rights under subparagraph (C), may be sold, purchased, exported, or transported unless the
Secretary is notified of such action no later than 15 days before such action, and such action is for
purposes of public display, scientific research, or enhancing the survival or recovery of a species or stock.
The Secretary may only require the notification to incluide the information required for the inventory
established under paragraph {10).

(3)(A) The Secretary may issue a permit under this paragraph for scientific research purposes to an
applicant which submits with its permit application information indicating that the taking is required to further
a bona fide scientific purpose. The Secretary may issue a permit under this paragraph before the end of the
public review and comment period required under subsection (d)(2) if delaying issuance of the permit could
result in injury to a species, stock, or individual, or in loss of unigue research opportunities.

(B) No permit issued for purposes of scientific research shall authorize the lethal taking of a marine
mammal unless the applicant demonstrates that a nonlethal method of conducting the research is not
feasible. The Secretary shall not issue a permit for research which involves the lethal taking of a marine
mammal from a species or stock that is depleted, unless the Secretary determines that the results of such
research will directly benefit that species or stock, or that such research fulfills a critically important
research need.

(C) Not later than 120 days after the date of enactment of the Marine Mammal Protection Act
Amendments of 1994 [August 28, 1994], the Secretary shall issue a general authorization and
implementing regulations allowing bona fide scientific research that may result only in taking by Level B
harassment of a marine mammal. Such authorization shall apply to persons which submit, by 60 days
before commencement of such research, a letter of intent via certified mail to the Secretary containing
the following;

(1) The species or stocks of marine mammals which may be harassed.
(i) The geographic location of the research.

(iti) The period of time over which the research will be conducted.

(iv) The purpose of the research, including a description of how the definition of bona fide
research as established under this Act would apply.

{v} Methods to be used to conduct the research.

Not later than 30 days after receipt of a letter of intent to conduct scientific research under the general



authorization, the Secretary shall issue a letter to the applicant confirming that the general authorization
applies, or, if the proposed research is likely to result in the taking (including Level A harassment) of a
marine mammal, shall notify the applicant that subparagraph (A) applies.

(4)(A) A permit may be issued for enhancing the survival or recovery of a species or stock only with
respect to a species or stock for which the Secretary, after consultation with the Marine Mammal
Commission and after notice and opportunity for public comment, has first determined that—

(i} taking or importation is likely to contribute significantly to maintaining or increasing distribution
or numbers necessary to ensure the survival or recovery of the species or stock; and

(i) taking or importation is consistent (I} with any conservation plan adopted by the Secretary
under section 115(b) of this title or any recovery plan developed under section 4(f) of the Endangered
Species Act of 1973 for the species or stock, or (1) if there is no conservation or recovery plan in
place, with the Secretary's evaluation of actions required to enhance the survival or recovery of the
species or stock in light to the factors that would be addressed in a conservation plan or a recovery
plan.

(B) A permit issued in accordance with this paragraph may allow the captive maintenance of a
marine mammal from a depleted species or stock only if the Secretary—

(i) determines that captive maintenance is likely to contribute to the survival or recovery of the
species or stock by maintaining a viable gene pool, increasing productivity, providing biological
information, or establishing animal reserves;

(ii) determines that the expected benefit to the affected species or stock outweighs the expected
benefit of alternatives which do not require removal of animals from the wild; and

(iliy requires that the marine mammal or its progeny be returned to the natural habitat of the
species or stock as soon as feasible, consistent with the objectives of any applicable conservation plan
or recovery plan, or of any evaluation by the Secretary under subparagraph (A).

The Secretary may atlow the public display of such a maring’ mammal only if the Secretary determines
that such display is incidental to the authorized maintenance and will not interfere with the attainment of
the survival or recovery objectives.

(5)A) The Secretary may issue a permit for the importation of polar bear parts (other than internal
organs) taken in sport hunts in Canada, to an applicant which submits with its permit application proof that
the polar bear was legally harvested in Canada by the applicant. Such a permit shall be issued if the
Secretary, in consultation with the Marine Mammal Commission and after notice and opportunity for public
comment, finds that-

(1) Canada has a monitored and enforced sport hunting program consistent with the purposes of
the Agreement on the Conservation of Polar Bears;

(i) Canada has a sport hunting program based on scientifically sound quotas ensuring the
maintenance of the affected population stock at a sustainable level;



(i)} the export and subsequent import are consistent with the provisions of the Convention on
International Trade in Endangered Species of Wild Fauna and Flora and other international
agreements and conventions; and

(iv) the export and subsequent import are not likely to contribute to illegal trade in bear parts.

(B) The Secretary shall establish and charge a reasonable fee for permits issued under this
paragraph. All fees collected under this paragraph shall be available to the Secretary for use in developing
and implementing cooperative research and management programs for the conservation of polar bears
in Alaska and Russia pursuant to section 113({d).

(C)(i) The Secretary shall undertake a scientific review of the impact of permits issued under this
paragraph on the polar bear population stocks in Canada within 2 years after the date of enactment of this
paragraph [April 30, 1996]. The Secretary shall provide an opportunity for public comment during the
course of such review, and shall include a response to such public comment in the final report on such
review.

(i) The Secretary shall not issue permits under this paragraph after September 30, 1996, if the
Secretary determines, based on the scientific review, that the issuance of permits under this
paragraph is having a significant adverse impact on the polar bear population stocks in Canada. The
Secretary may review such determination annually thereafter, in light of the best scientific information
available, and shall complete the review not later than Janvary 31 in any year a review is undertaken.
The Secretary may issue permits under this paragraph whenever the Secretary determines, on the
basis of such annual review, that the issuance of permits under this paragraph is not having a
significant adverse impact on the polar bear population stocks in Canada,

(D) The Secretary of the Interior shall, expeditiously after the expiration of the applicable 30 day
period under subsection (d)(2), issue a permit for the importation of polar bear parts (other than internal
organs) from polar bears taken in sport hunts in Canada before the date of enactment of the Marine
Mammal Protection Act Amendments of 1994 [April 30, 1994], to each applicant who submits, with
the permit application, proof that the polar bear was legally harvested in Canada by the applicant. The
Secretary shall issue such permits without regard to the provisions of subparagraphs (A) and {C)(it)
of this paragraph, subsection (d)(3) of this section, and sectiods 101 and 102. This subparagraph shall
not apply to polar bear parts that were imported before the effective date of this subparagraph [June
12, 1997].

(6) A permit may be issued for photography for educational or commercial purposes involving marine

mammals in the wild only to an applicant which submits with its permit application information indicating that
the taking will be limited to Level B harassment, and the manner in which the products of such activities will
be made available to the public.

{7y Upon request by a person for a permit under paragraph (23, (3), or (4) for a marine mammal which

is in the possession of any person authorized to possess it under this Act and which is determined under
guidance under section 402(a) not to be releasable to the wild, the Secretary shall issue the permit to the
person requesting the permit if that person-—

(A) meets the requirements of clauses (i), (ii), and (jii) of paragraph (2)(A), in the case of a request
for a permit under paragraph (2);



(B} meets the requirements of paragraph (3), in the case of a request for a permit under that
paragraph; or

(C) meets the requirements of paragraph (4), in the case of a request for a permit under that
paragraph.

(8)(A} No additional permit or authorization shall be required to possess, sell, purchase, transport, export,
or offer to sell or purchase the progeny of marine mammals taken or imported under this subsection, if such
possession, sale, purchase, transport, export, or offer to sell or purchase is—

(i) for the purpose of public display, and by or to, respectively, a person which meets the
requirements of clauses (i), (it), and (iii) of paragraph (2)(A);

(iiy for the purpose of scientific research, and by or to, respectively, a person which meets the
requirements of paragraph (3); or

(ii) for the purpose of enhancing the survival or recovery of a species or stock, and by or to,
respectively, a person which meets the requirements of paragraph (4).

{BXi) A person which has a permit under paragraph (2), or a person exercising rights under
paragraph (2)(C), which has possession of a marine mammal that gives birth to progeny shall—

(I) notify the Secretary of the birth of such progeny within 30 days after the date of birth;
and

(II) notify the Secretary of the sale, purchase, or transport of such progeny no later than 15
days before such action.

(ii) The Secretary may only require notification under clause (i) to include the information required
for the inventory established under paragraph (10).

(C) Any progeny of a marine mammal born in captivity before the date of the enactment of the
Marine Mammal Protection Act Amendments of 1994 [Apfil 30, 1994] and held in captivity for the
purpose of public display shall be treated as though born after that date of enactment.

(9) No marine mammal may be exported for the purpose of public display, scientific research, or
enhancing the survival or recovery of a species or stock unless the receiving facility meets standards that are
comparable o the requirements that a person must meet to receive a permit under this subsection for that
purpose.

(10) The Secretary shall establish and maintain an inventory of all marine mammals possessed pursuant
to permits issued under paragraph (2)}(A), by persons exercising rights under paragraph (2)(C), and all
progeny of such marine mammals. The inventory shall contain, for each marine mammal, only the following
information which shall be provicded by a person holding a marine mammal under this Act:

(A) The name of the marine mammal or other identification.

(B) The sex of the marine manumnal.



(C) The estimated or actual birth date of the marine mammal.
(D) The date of acquisition or disposition of the marine mammal by the permit holder.

(E) The source from whom the marine mammal was acquired including the location of the take from
the wild, if applicable.

(F) If the marine mamimal is transferred, the name of the recipient,

(G) A notation if the animal was acquired as the result of a stranding.

(H)} The date of death of the marine mammal and the cause of death when determined.
{d) [APPLICATION PROCEDURES; NOTICE; HEARING; REVIEW ] -

(1) The Secretary shall prescribe such procedures as are necessary to carry out this section, including the
form and manner in which application for penmits may be made,

{2) The Secretary shall publish notice in the Federal Register of each application made for a permit under
this section. Such notice shall invite the submission from interested parties, within thirty days after the date
of the notice, of written data or views, with respect to the taking or importation proposed in such application.

(3) The applicant for any permit under this section must demonstrate to the Secretary that the taking or
importation of any marine mammal under such permit will be consistent with the purposes of this Act and the
applicable regulations established under section 103 of this title.

(4 If within thirty days after the date of publication of notice pursuant to paragraph (2) of this subsection
with respect to any application for a permit any interested party or parties request a hearing in connection
therewith, the Secretary may, within sixty days following such date of publication, afford to such party or
parties an opportunity for such a hearing.

(5) As soon as practicable (but not later than thirty days) after the close of the hearing or, if no hearing
is held, after the last day on which data, or views, may be submitted pursuant to paragraph (2) of this
subsection, the Secretary shall (A) issue a permit containing such terms and conditions as he deems
appropriate, or (B) shall deny issuance of a permit. Notice of the decision of the Secretary to issue or to deny
any permit under this paragraph must be published in the Federal Register within ten days after the date of
issuance or denial.

(6) Any applicant for a permit, or any parly opposed o such permit, may obtain judicial review of the terms
and conditions of any permit issued by the Secretary under this section or of his refusal to issue such a permit.
Such review, which shall be pursuant to chapter 7 of Title 5, United States Code, may be initiated by filing
a petition for review in the United States district court for the district wherein the applicant for a permit
resides, or has his principal place of business, or in the United States District Court for the District of
Columbia, within sixty days after the date on which such permit is issued or denied.

(e} IMODIFICATION, SUSPENSION, AND REVOCATION] —

(1) The Secretary may modify, suspend, or revoke in whole or part any permit issued by him uncler this



section—

(A) in order to make any such permit consistent with any change made after the date of issuance of
such permit with respect to any applicable regulation prescribed under section 103 of this tite,

(B) in any case in which a viclation of the terms and conditions of the permit is found, or

(C) if, in the case of'a permit under subsection (c)(5) authorizing importation of polar bear parts, the
Secretary, in consultation with the appropriate authority in Canada, determines that the sustainability of
Canada's polar bear population stocks are being adversely affected or that sport hunting may be having
a detrimental effect on maintaining polar bear population stocks throughout their range.

(2) Whenever the Secretary shall propose any modification, suspension, or revocation of a permit under
this subsection, the permittee shall be afforded opportunity, after due notice, for a hearing by the Secretary
with respect to such proposed modification, suspension, or revocation. Such proposed action by the Secretary
shall not take effect until a decision is issued by him after such hearing. Any action taken by the Secretary
after such a hearing is subject to judicial review on the same basis as is any action taken by him with respect
to a permit application under paragraph (5} of subsection (d) of this section.

(3) Notice of the modification, suspension, or revocation of any permit by the Secretary shall be published
in the Federal Register within ten days from the date of the Secretary's decision.

(f) {POSSESSION OF PERMIT BY [SSUEE OR HIS AGENT) - Any permit issued under this section must be
in the possession of the person to whom it is issued (or an agent of such person) during—

(1) the time of the authorized or taking importation;
(2) the period of any transit of such person or agent which is incident to such taking or importation; and

(3) any other time while any marine manunal taken or imported under such permit is in the possession of
such person or agent. :

A duplicate copy of the jssued permit must be physicaily attachéd to the container, package, enclosure, or
other means of containment, in which the marine mammal is placed for purposes of storage, transit,
supervision, or care,

(g} [FEES] — The Secretary shall establish and charge a reasonable fee for permits issued under this section.

(h} [GENERAL PERMITS] — (1) Consistent with the regulations prescribed pursuant to section 103 of this title
and the requirements of section 101 of this title, the Secretary may issue an annual permit to a United States
purse seine fishing vessel for the taking of such marine mammals, and shall issue regulations to cover the use
of any such annual permits.

(2) Such annual permits for the incidental taking of marine mammals in the course of commercial purse
seine fishing for yellowfin tuna in the eastern tropical Pacific Ocean shall be governed by section 306 of this
Act, subject to the regulations issued pursuant to section 303 of this Act,



(3)(A} The Secretary shall, commencing on January I, 1985, undertake a scientific research program to
monitor for at least five consecutive years, and periodically as necessary thereafter, the indices of abundance
and trends of marine mammal population stocks which are incidentally taken in the course of commercial
purse seine fishing for yellowfin tuna in the eastern tropical Pacific Ocean.

(B) If the Secretary determines, on the basis of the best scientific information available (including that
obtained under the monitoring programy), that the incidental taking of marine mammals permitted under the
general permit referred to in paragraph (2) is having a significant adverse effect on a marine mammal
population stock, the Secretary shall take such action as is necessary, after notice and an opportunity for
an agency hearing on the record, to modify the applicable incidental take quotas or requirements for gear
and fishing practices (or both such quotas and requirements) for such fishing so as to ensure that the
marine mammal population stock is not significantly adversely atfected by the incidental taking.

(C) For each year after 1984, the Secretary shall include in his annual report to the public and the
Congress under section 103(f) a discussion of the proposed activities to be conducted each year as part
of the monitoring program required by subparagraph (A).

(D) There are authorized to be apprepriated to the Department of Commerce for purposes of
carrying out the monitoring program required under this paragraph not to exceed $4,000,000 for the period
beginning Cctober 1, 1984, and ending September 30, 1988.
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16 US.C. 1416
Sec. 306. (a) IN GENERAL.--

(1) Consistent with the regulations issued pursuant to section 303, the Secretary shall issue a permit to a
vessel of the United States authorizing participation in the International Dolphin Conservation Program and
may require a permit for the person actually in charge of and controlling the fishing operation of the vessel.
The Secretary shall prescribe such procedures as are necessary to carry out this subsection, including
requiring the submission of--

(A) the name and official number or other identification of each fishing vessel for which a permit is
sought, together with the name and address of the owner thereof; and

{B) the tonnage, hold capacity, speed, processing equipment, and type and quantity of gear, including
an inventory of special equipment required under section 303, with respect to each vessel.

(2) The Secretary is authorized to charge a fee for granting an authorization and issuing a permit under
this section. The level of fees charged under this paragraph may not exceed the administrative cost incurred
in granting an authorization and issuing a permit. Fees collected under this paragraph shall be available to the
Under Secretary of Commerce for Oceans and Atmosphere for expenses incurred in granting authorization
and issuing permits under this section.

(3) After the effective date of the International Dolphin Conservation Program Act, no vessel of the
United States shall operate in the yellowfin tuna fishery in the eastern tropical Pacific Ocean without a valid
permit issued under this section.

(b) PERMIT SANCTIONS.--

() In any case in which--

{A) a vessel for which a permit has been issued under this section has been used in the commission
of an act prohibited under section 307;

(B) the owner or operator of any such vessel or any other person who has applied for or been issued
a permif under this section has acted in violation of section 307; or

(C) any civil penalty or criminal fine imposed on a vessel, owner or operator of a vessel, or other
person who has applied for or been issued a permit under this section has not been paid or is overdue, the
Secretary may--

(i) revoke any permit with respect to such vessel, with or without prejudice to the issuance of
subsequent permits;



(ii) suspend such permit for a period of time considered by the Secretary to be appropriate;
(iii) deny such permit; or

(iv} impose additional conditions or restrictions on any permit issued to, or applied for by, any such
vessel or person under this section.

(2) In imposing a sanction under this subsection, the Secretary shall take into account--

(A} the nature, circumstances, extent, and gravity of the prohibited acts for which the sanction is
imposed; and

(B) with respect to the violator, the degree of culpability, any history of prior offenses, and other such
matters as justice requires.

(3) Transfer of ownership of a vessel, by sale or otherwise, shall not extinguish any permit sanction that
i in effect or is pending at the time of transfer of ownership. Before executing the transfer of ownership of
a vessel, by sale or otherwise, the owner shall disclose in writing to the prospective transferee the existence
of any permit sanction that will be in effect or pending with respect to the vessel at the time of transfer.

(4) In the case of any permit that is suspended for the failure to pay a civil penalty or criminal fine, the
Secretary shall reinstate the permit upon payment of the penalty or fine and interest thereon at the prevailing
rate.

(5) No sanctions shall be imposed under this section unless there has been a prior opportunity for a hearing
on the facts underlying the violation for which the sanction is imposed, either in conjunction with a civil penalty
proceeding under this title or otherwise.
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(ii) Whaling captain or vessel operaior
means the individunal who is identified
by Alaskan Natives as the leader of
each hunting team (usually the other
crew on the boat) and who is the whal-
ing capbain; or the individual operating
the hoat at the time the whale is har-
vested or transported to the place of
processing.

(ii11) Cook Inlet means all waters of
Cook Inlet north of 59° North latitude,
including. but not limited to, waters of
Kachemak Bay, Kamishak  RBay,
Chinitna Bay, and Tuxedni Bay.

(2) Marking. Each whaling captain or
vessel operator, upon killing and iand-
ing a bhelnga whale (Delphinaplerus
teucasy from Cook Inles, Alaska, must
remove the lower left jawbone, leaving
the teeth intact and in place. When
muitiple whales are harvested during
one hunting trip, the jawhbones will be
marked for identification in fthe field
to ensure correct reporting of harvest
information by placing a label marked
with the date, time, and location of
harvest within the container in which
the jawbone is placed. The iawhone(s)
must be retained by the whaling cap-
tain or vessel operator and delivered to
NMPFS at the Anchorage Field Office,
222 West 70 Avenue, Anchorage, Alaska
99513 within 72 hours of returning from
the hunt.

{3) Reporting. Upon delivery to NMIFS
of a jawbone, the whaling captain or
vessel operator must complete and
mail a reporting form, available from
NMES, to the NMFS Anchorage Field
Office wishin 30 days. A separate form
is required for each whale harvested.

{iy To be complete, the form must
contain the following information: the
date and location of kill, the method of
harvest, and the coloration of the
whale. The respondent will also be in-
vited to report on any other observa-
tions concerning the animal or cie-
cumstance of the harvest.

(ii) Data collected pursuant to para-
graph (e) of this section will be re-
ported on forms obtained from the An-
chorage Field Office. These data will be
maintained in the NMF3 Alaska Re-
gional Office in Juneaw, Alaska, where
such data will be availahle for public
review.

(4) No person may falsify any infor-
mation required to be set forth on the
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reporting form as required by para-
graph (e) of this section.

{(6) The Anchorage Field Oiffice of
NMEFS is lecated in rocom 517 of the
Federal Office Building, 222 West 7T Av-
enue; its mailing address is; NMFPFS,
Box 43, Anchorage, AK. 59513,

[39 FR 1852, Jan. 15, 1974, as amended at 59
FR. 50376, Oct, 3. 1994; G4 FR 27927, May 24,
1999]

$216.24 Taking and related acts inci-
dental to commercial fishing oper-
ations by tuna purse seine vessels
in the eastern tropical Pacifie
Ocean.

{a)1l) No rmarine mammal may be
taken in the course of a commercial
fishing operation by a Unibted States
purse seine fishing vessel in the ETP
unless the taking constitutes an inci-
dental catch as defined in §216.3, and
vessel and operator permits have been
obtained in accordance with these reg-
ulations, and such taking is not in vio-
iation of such permits or regulations.

{21y It is unlawful for any person
using a United States purse seine fish-
ing vessel of 400 short tons (st) (362.8
metric tons (mt)} carvying capacity or
less to intentionally deploy a net on or
to encircle delphins, or to carry more
than two speedboats, if any part of its
fishing trip is in the ETP.

(i1) It is unlawful for any person
using a United States purse seine fish-
ing vessel of greater than 400 short tons
{362.8 mt) carrying capacity that does
not have a valid permit obtained under
these regulations to catch, possess, or
tand tuna if any part of the vessel's
fishing trip is in the ETP.

(iii) It is unlawful for any person sub-
ject to the jurisdiction of the United
States to receive, purchase, or possess
tuna caught, possessed, or landed in
viclation of paragraph (a)}2)(ii) of this
section.

(iv) It is unlawful for a person subject
to the jurisdiction of the United States
to intentionaliy deploy a purse seine
net on, or to encircls, dolphins from a
vessel operating in the TP when the
DML assigned to that vessel has been
reached, or when fthere is not a DML
assigned to that vessel.

(3) Upon written request made in ad-
vance of entering the ETP, the limita-
tions in paragraphs {(a)2)(i) and
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(a)(2)(i1) of this section may he waived
by the Administrator, Southwest Re-
gion, for the purpose of allowing tran-
sit through the ETP. The waiver will
provide, in writing, the terms and con-
ditions under which the vessel must op-
erate, including a reguirement to re-
port by radio to the Administrator,
Sonthwest Region, the vessel's date of
exit from or subsegquent entry into the
permis area.

(b) Permits—(1y Vessel permit. The
owner or managing owner of a United
States purse seine fishing vessel of
greater than 400 st (362.8 mt) carrying
capacity that participates in commer-
cial fishing operations in the ETP must
possess a valid vessel permit issued
under this paragraph (H) of this sec-
tion. This permit is no& transferable
and must be renewed annually. If a ves-
sel permit holder surrenders his/her
permit to the Administrator, South-
west Region, the permit will no$ be re-
turned and a new permit will not he
issued before the end of the calendar
year. Vessel permits are valid through
December 31 of each year.

(2) Operator permit, The person in
charge of and actrally controlling fish-
ing operasions (hereinafter referred to
as the operator) on a United States
purse seine fishing vessel engaged in
commercial fishing operations under a
vessel permit must possess a valid op-
erator permit issued under paragraph
{b) of this section. Such permits are
not transferable and must e renewed
annunally. To receive a permit, the op-
erator must have satisfactorily com-
pleted all required training undsr para-
graph (c)4) of this section. The opera-
tor's permit is valid only when the per-
mi$ holder is on a vessel with a valid
vessel permit. Operator permits will be
valid through December 381 of each
year.

(3) Possession and display. A valid ves-
sel permit issued pursuant to para-
graph (b)X1) of this section must be on
board the vessel while engaged in fish-
ing operations, and a valid operator
permit issued pursuant to paragraph
{b)(2) of this section must be in the pos-
session of the operator to whom it was
issued. Permits must he shown upon re-
quest to NMFS enforcement agents, or
to U.8. Coast Guard officers, or to des-
ignated agents of NMPS or the IATTC
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(including observers). A vessel owner or
operator who is at sea on a fishing trip
when his or her permit expires and to
whom a permit for the next year has
been issued may take marine mammals
under the terms of the new permit
without having to display it on board
the vessel until the vessel returns to
port.

(4) Application for wvessel permit. The
owner or managing owner of a purse
seine vessel may apply for a vessel per-
mit from the Administrator, South-
west Region, allowing at least 45 days
for processing. The application must be
signed by the applicant and contain:

(1) The name, official number, ton-
nage, carrying capacity in short or
metric tons, maximum speed in knots,
processing equipment, and type and
guantity of gear, including an inven-
tory of equipment required under para-
graph (¢)(2) of this section if the appli-
cation is for purse seining involving
the intentional taking of marine mam-
mals, of the vessel that is to be covered
under the permit;

(ii) A statement of whether the vessel
will make sess involving the inten-
tional taking of marine mammals:

(iii) The type and identification num-
ber(s) of Federal, State, and local com-
mereial fishing licenses under which
vessel operations are conducted, and
the dates of expiration; '

(iv) Thg name(s) of the operator(s)
anticipated to be used; and

(v) The name of the applicant, wheth-
er he/she is the owner or the managing
owner, his/her address, telephone and
fax numbers, and. if applicable, the
name, address, telephone and fax num-
hers of the agent or organization act-
ing on behalf of the vessel,

(8)y Application for operafor permit. A
person wishing to operate a purse seine
vessel may apply for an operator per-
mit from the Administrator, South-
west Region, allowing at least 45 days
for processing. The application must be
signed by the applicant or the appli-
cant’s representative, if applicable, and
contain;

(i) The name, address, telephone and
fax numbers of the applicant:

(ii) The type and identification num-
per(s) of any Federal, state, and local
fishing licenses held by the applicant:
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(iii) The name of the vesszel{s) on
which the applicant anticipates serving
as an operator: and

(iv) The dabe. location, and provider
of any training for the operator permit.

(6) Fees. (1) Vessel permil applicalion
fees. An application for a permit under
paragraph (b){1) of this section must
include a fee for each vessel as speci-
fied on the application form. The As-
sistant Administrator may change the
amount of this fee at any time if a dif-
ferent fee is determined in accordance
with the NOAA Finance Handbook and
specified by the Administrator, South-
west Region, on the application form.

(i1) Operator permit fee. There is no fee
for a operator permit under paragraph
(bX2) of £his section. The Assistant Ad-
ministrator may impose a fee or
change the amount of this fee at any
fime if a different fee is determined in
accordance with the NOAA Pinance
Handbook and specified by the Admin-
istrator, Southwesti Region, on the ap-
plication form.

(iii) Observer nlacement fee. The vessel
permit holder must submit the fee for
the placement of observers, as estah-
lished by the FATTC or other approved
observer program, to the Adminis-
frator, Southwest Region, by Sep-
fember 1 of the year prior to the year
in which the vessel will be operated in
the ETP. The Administrator, South-
west Region, will forward all observer
placement fees to the IATTC or to the
applicable international organization
approved by the Administrator, South-
west Region.

(7) Application approvel. The Adminis-
trator, Soubhwest Region, will deter-
mine the adequacy and completeness of
an application and, upon determining
that an application is adequate and
complete, will approve that application
and issue the appropriate permit, ex-
cept for appiicants having unpaid or
overdue civil penalties. criminal fines.
or other liabilities incurred in a legal
proceeding.

(8) Conditions applicable fto all per-
mits— (1) Generel Conditions, Failure to
comply with the provisions of a permit
or with these regulations may lead to
suspension, revocation, meodification.
or denial of a permit. The permit hold-
er, vessel, vessel owner, operator, or
master may be subject, jointly or sev-
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erally, to the penalties provided for
under the MMPA. Procedures gov-
erning permit sanctions and denials are
found at subpart D of 15 CFR part 904.

(ii) Observer placement. By obtaining a
permit, the permit holder consents to
the placement of an ohbserver on the
vessel during every trip involving oper-
ations in the ETP and agrees to pay-
ment of the fees for observer place-
ment. No obhserver will be assigned to a
vessel unless that vessel owner has sub-
mitted payment of ohserver fees to the
Administrator, Sonthwest Region. The
observers may be placed under an ob-
server program of NMFS, IATTC, or
another international observer pro-
gram approved by the IDCP and the
Administrator, Southwest Region.

{iii) Explosives. The use of explosive
devices is prohibited during all tuna
purse seine operations that invoive ma-
rine mammails.

{iv) Reporting reguirements. {A) The
vessel permit holder of each permitted
vessel must notify the Administrator,
Southwest Region or the TATTC con-
tact desighated by the Administrator,
Southwest Region, at least 5 days in
advance of the vessel's departure on a
fishing voyage to allow for observer
placement on every voyage.

(B) The vessel permit holder must no-
tify the Administrator, Southwest Re-
gion, or the TATTC contact designated
by the Administrator, Scuthwest Re-
gion, of any change of vessel operator
at least 48 hours prior to departing on
a trip. In the case of a change in oper-
ator due to an emergency, notification
must e made within 72 hours of the
change.

(v) Dala release. By using a permit.
the permit holder authorizes the re-
lease t0 NMFS and the IATTC of all
data collected by observers aboard
purse seine vessels during fishing trips
under the TATTC observer program or
another international observer bpro-
gram approved by the Administrator,
Southwest Region. The permit holder
must furnish the international ob-
server program with all release forms
required to authorize the observer data
to be provided to NMFS and the
IATTC. Data obtained under such re-
leases will be used for the same pur-
poses as would data collected directly
by observers placed by NMTI'S and wilt
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be subject to the same standards of
confidentiality.

{9) Mortality and serious injury reports.
The Administrator, Southwest Regicn,
will provide to the public periodic sta-
tus reports summarizing the estimated
incidental delphin mortality and seri-
ous injury by U.S. vessels of individual
species and stocks.

{¢) Purse seining by vessels with DMLs.
In addition to the terms and conditions
set forth in paragraph (b) of this sec-
tion, any permis for a vessel to which
a DML has been assigned under para-
graph {c)(8) of this section and any op-
erator permit when used on such a ves-
sel are subject to fhe following terms
and conditions:

(1) A vessel may be used to chase and
encircie schools of doiphins in the ETP
only under the immediate direction of
the holder of a valid operator’s permit.

(2) No retention of Marine Mammals.
Except as otherwise authorized by a
specific permit, marine mammals inci-
dentally taken must be immediately
returned to the ocean without further
injury. The operator of a purse seine
vessel must take every precaution to
refrain from causing or permitting in-
cidental morbality or serious injury of
marine mammals. Live marine mam-
mals must not be brailed, sacked up, or
hoisted onto the deck during ortza re-
trieval.

(3) Gear and egquipment regquired for
valid permif, A vessel possessing a ves-
sel permit for purse seining involving
the intentional taking of marine mam-
mals may not engage in fishing oper-
ations involving the intensional de-
ployment of the net on or encirclement
of dolphins unless it is equipned with a
dolphin safety panel in its purse seine,
has the other required gear and equip-
ment, and uses the required proce-
dures.

(1) Doiphin safety panel. The dolphin
safety panel must be a minimum of 180
fashoms in length (as measured before
installation). exceps that the minimum
length of the panel in nets deeper than
18 strips must be determined in a ratio
of 10 fathoms in length for each strip of
net depth. It must be instalied so as to
protect the perimeter of the backdown
area. The perimeter of the backdown
area is the length of corkline that be-
gins at the outboard end of the last
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bowbunch pulled and continues to at
least two-thirds the distance from the
backdown channel apex %o the stern
tiedown point. The dolphin safety
panel must consist of small mesh web-
Ping not to exceed 1 14 inches (3.18 cen-
timeter {cm}) streich mesh extending
downward from the corkline and, if
present, the base of the dolphin apron
to 2 minimum depth equivalent to two
strips of 100 meshes of 4 1/4 inches (10.80
cm) stretch mesh webbing. In addition.
at least a 20-fathom length of corkline
must be free from bunchlines at the
apex of the backdown channel.

(i1} Dolphin safety panel markers. Each
end of the dolphin safety panel and dol-
phin apron must be identified with an
easily distingunishable marker.

{iit) Dolphin safety panel hand holds.
Throughout the length of the corkline
under which the dolphin safety panel
and dolphin apron are located, hand
hold openings must be secured so that
they will not allow the insertion of a 1
3/8 inch (3.50 cm) diameter cylindrical-
shaped object.

{iv) Dolphin safety panel corkline
hangings. Throughout the length of the
corkline under which the dolphin safe-
$¥ panel and dolphin apron are located,
corkline hangings must be inspected by
the vessel operator following each trip.
Hangings found to have loosened to the
extent that a cylindrical object with a
1 3/8 inch (3.50 cm) diameter can be in-
serted befween the cork and corkline
hangings, must be tightened sc as not
to allow the insertion of a cylindrical
object with a 1 ¥8 inch (3.50 em) diame-
ter.

{(v) Speedbeoats. A minimum of three
speedboats in operating condition must
be carried. All speedboats carried
aboard purse seine vessels and in oper-
ating condition must be rigged with
tow lines and towing bridles or towing
posts. Speedhoat hoisting bridles may
not be substituted for towing bridles.

(vi} Rafi. A raft suitable to be used as
a dolphin ohservation-and-rescue plat-
form must he carried.

(vil) Fuece mask and snorkel, or view
box. At least two face masks and snor-
kels or view boxes must be carried.

(viil) Lighis. The vessel must he
equipped with lights capable of pro-
ducing a minimum of 140.000 lumens of
output for use in darkness to ensure
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sufficient light to observe that proce-
dures for dolphin release are carried
out and to monitor incidental dolphin
mortality.

(4} Vessel inspection—(1) Annual. At
least once during each calendar year,
purse seine nets and other gear and
equipment required under §216.24(c)2)
must be made avaiiable for inspection
and for a trial set/net alignment by an
aunthorized NMIFS inspector or IATTC
staff as specified by the Administrator,
Southwest Region, in order to obsain a
vessel permis.

(ii) Reinspection. Purse seine nets and
other gear and eguipment required by
these regulasions must be made avail-
able for reinspection by an authorized
NMPFS inspector or IATTC staff as
specified by the Administrator, South-
west Region. The vessel permit holder
must notify the Administrator, South-
west Region, of any net modification at
least 5 days prior to departure of the
vessel in order to determine whether 2
reinspection or trial set/net alisnment
is reguired.

(ii1) Upon failure to pass an inspec-
tion or reinspection, a vessel may not
engage in purse seining involving the
intentional taking of marine mammals
until the deficiencies in gear or equip-
ment are corrected as required by
NMFS.

(5) Operaior permit holder training re-
guirements. An operator must maintain
proficiency sufficient to perform the
procedures required herein, and must
abtend and satisfactorily complete a
formal training session approved by
the Administrator, Southwest Region.
in order to obtain his or her permit. At
the training session an attendee will be
instructed on the relevant provisions
and regulatory reguirements of the
MMPA and the IDCP, and the fishing
gear and technigues that are required
for. or will contribute to, reducing seri-
ous injury and mertality of dolphin in-
cidental to purse seining for tuna. Op-
erators who have received a written
certificate of satisfactory completion
of training and who possess a current
or previous calendar year permit will
not be required to attend additional
formal training sessions unless Shere
are substantial changes in the relevant
provisions or implementing regulations
of the MMPA or the IDCP, or in fishing
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gear and technigues, Additional train-
ing may be required for any operator
who is found by the Administrator,
SBoushwest Region, $o lack proficiency
in the required fishing procedures or
familiarity with the relevant provi-
sions or regulations of the MMPA or
the IDCP.

(6) Maurine mammal release require-
ments. All operators must use the fol-
lowing procedures during all sets in-
volving the incidental saking of marine
mammals in association with the cap-
ture and landing of tuna.

(1) Backdown procedure. Backdown
must be performed following a purse
seine set in which dolphins are cap-
tured in the course of catching tuna,
and must be continuved until it is no
longer possible to remove live dolphinsg
from the net by this procedure. At
least one crewman must bhe deployed
during backdown to aid in she release
of dolphins. Thereafter, other release
procedures required will be continued
so0 that all live dolphins are released
prior to the initiation of $the sack-up
procedure.

{i1) Prohibited use of sharp or pointed
instrument. The use of a sharp or point-
ed instrument fo remove any marine
mammal from the nef is prohibited.

{iii) Sundown sets prohibited. On every
set encircling doiphin, the backdown
procedure must be completed no later
than one-half hour afser sundown, ex-
cept as provided here. For the purpose
of this section, sundown is defined as
the time at which the upper edge of the
sun disappears bhelow the hovizon or, if
the view of the sun is obscured, the
local time of sunset calculated from ta-
bles developed by the U.S. Naval Ob-
servasory or other anthoritative source
approved by the Administrator, South-
west Region. A sundown set is a set in
which the backdown procedure has not
been completed and rolling the net to
sack-up has not begun within one-half
hour after sundown. Should a set ox-
tend beyond one-half hour after sun-
down, the operator must use the re-
gquired marine mammal release proce-
dures inclading the use of the high in-
tensity lighting system. In the event a
sundown set occurs where the seine
skiff was let go %0 or more minutes he-
fore sundown, and an earnest effort to
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rescue dolphins is made, the Inter-
national Review Panei of the IDCP
may recommend to the United States
that in the view of the International
Review Panel, prosecution by the
United States is not recommended.
Any such recommendation will be con-
sidered Hy the United States in evala-
ating the appropriateness of prosecu-
tion in & particular circumstance.

(iv) Dolphin safely panel. During
backdown, the dolphin safety panel
must be positioned so that it protects
the perimeter of the backdown area.
The perimeter of the backdown area is
the length of corkline that bhegins at
the outboard end of the last bow bunch
pulled and continues to at least two-
thirds the distance from the backdown
channel apex to the stern tiedown
point.

(7Y  Experimenital fishing operations.
The Administrator, Southwest Region,
may auvthorize experimental fishing op-
erations, consistent with the provi-
sions of the IDCP, for the purpose of
testing proposed improvements in fish-
ing techniques and equipment that
may reduce or eliminate dolphin mor-
tality or serious injury, or do not re-
quire the encirclement of dolphins in
the course of fishing operations. The
Adlministrator, Scuthwest Region, may
waive, as appropriate, any require-
ments of this section except DMLs and
the obligation to carry an observer.

(i) A vessel permit holder may apply
to the Administrator, Southwest Re-
gion, for an experimental fishing oper-
ation waiver allowing for processing no
tess than 90 days before the date the
proposed operation is intended to
hegin. An application must be signed
by the permitted operator and contain:

{A) The name(s) of the vessel(s) and
the vessel permit holder{s) to partici-
pate;

{B) A statement of the specific vessel
gear and equipment or procedural re-
quirement to be exempted and why
such an exemption is necessary to con-
duct the experiment;

{C) A description of how the propoesed
modification to the gear and equip-
ment or procedures is expected to re-
duce incidental mortality or sericus in-
jary of marine mammals:
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(D) A description of the applicability
of this modification to other purse
seine vessels;

(E) The planned design, time, dura-
tion, and general area of the experi-
mental eperation;

(F) The name(s) of the permitted op-
erator(s) of the vessel(s) during the ex-
periment; and

() A statement of the gqualifications
of the individual or company doing the
analysis of the research.

(if) The Administrator, Sonthwest
Region, will acknowledge receipt of the
application and, upon determining that
it is complete, will publish a notice in
the FEDERAL REGISTER summarizing
the application, making the full appli-
cation available for inspection and in-
viting comments for a minimum period
of 30 days from the date of publication.

(ii1) The Administrator, Souihwest
Region, after considering the informa-
tion in the application and the com-
ments received on it, will either issue a
waiver to conduct the experiment
which includes restrictions or condi-
tions deemed appropriate, or denyv the
application, giving the reasons for de-
nial.

(iv) A waiver for an experimental
fishing operation wiil be valid only for
the vessels and operators named in the
permit, for the time period and areas
specified, for trips carrying an observer
designated by the Administrator,
Southwest,Region, when all the terms
and conditions of the permit are met.

(v) The Administrator, Southwest
Region, may suspend or revoke an ex-
perimental fishing waiver in accord-
ahce with 15 CFR part 904 if the terms
and conditions of the waiver or the pro-
visions of the regulations are not fol-
lowed.

(8) Operator permit holder performance
requirements. [Reserved)

(9) Vessel permit holder dolphin mor-
tality limits. For purposes of this para-
graph, the term *‘vessel permit holder™
includes both the holder of a current
vessel permit and also the holder of a
vessel permis for the following vear.

(i) By September 1 each year. a vessel
permit holder desiring a DML for the
following year must provide to the Ad-
ministrator, Southwest Region, the
name of the United States purse seine
fishing vessel(s) of carrying capacity
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greater than 400 st (362.8 mt} carrying
capacity that the owner intends to use
to intentionally deploy purse seine
fishing nets in the BETP to encircle dol-
phins in an effort to capture tuna dur-
ing the following year. NMFS wili for-
ward the list of purse seine vessels to
the Director of the IATTC on or before
October 1, or as otherwise required by
the IDCP, for assignment, of a DML for
the following year under the provisions
of Annex IV of the Agreement on the
IBCP.

(i1) Each vessel permit holder that
desires a DML only for the period be-
tween July 1 to December 31 must pro-
vide the Administrator, Southwest Re-
gion, by September 1 of the prior year,
the name of the United States purse
seine fishing vessel(s) of greater than
400 st (362.8 mt) carrying capacity that
the owner intends to use to inten-
tionally deploy purse seine fishing nets
in the ETP to encircle delphins in an
effort to capture tuna during the pe-
riod. NMFS will forward the list of
purse seine vessels to the Director of
the TATTC on or before Octoher 1, or as
otherwise required under the IDCP, for
possible assignment of a DML for the 6-
month period July 1 {o December 31.
Under the IDCP, the DML will be cal-
culated by the IDCP from any unuti-
lized pool of DMLs in accordance with
the procedure described in Annex IV of
the Agreement on the IDCP and will
not exceed one-third of an unadjusted
full-year DML as calculated by the
IDCP.

{iii)(A) The Administrator, South-
west Region, will notify vessel owners
of the DML assigned for each vessel for
the following year, or the second half
of the year, as applicable.

{B) The Administrator, Southwest
Region, may adjust the DMLs in ae-
cordance with Annex IV of the Agree-
ment on the IDCP. All adjustments of
full-year DMLsg will be made bhefore
January 1, and the Administrator,
Southwest Region, will notify the Di-
rector of the IATTC of any adjust-
ments prior to a vessel departing on a
trip using its adjusted DML. The noti-
fication will he no later than February
1 in the case of adjustments to full-
vear DMLs, and no later than May 1 in
the case of adjustments to DMLs for
the second half of the year.
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(C) Within the requirements of Annex
IV of the Agreement on the IDCP, the
Administrator, Southwest Region, may
adjust a vessel’'s DML if it wiil further
scientific or technological advance-
ment in the protection of marine mam-
mals in the fishery or if the past per-
formance of the wvessel indicates that
the protection or use of the yellowfin
tuna stocks or marine mammals is best
served by the adjustment, within the
mandates of the MMPA. Experimental
fishing operation waivers or scientific
research permits will be considered a
hasis for adjustments.

(iv)(A) A vessel assigned a full-year
DMI, that does not make a set on dol-
phins by April 1 or that leaves the fish-
ery will lose its DML for the remainder
of the year, unless the failure to set on
dolphins is due to force majeure or other
exiraordinary circumstances as deter-
mined by the International Review
Panel.

(B) A vessel assigned a DML for the
second half of $he year will be consid-
ered Lo have lost its DML if the vessel
has not made a set on dolphins before
December 31, unless the failure to set
on delphins is due to force majeure or
ex$raordinary circumstances as deter-
mined bWy the International Review
Panel.

(C) Any vessel that loses its DML for
2 consecutive years will not be eligihle
to receive a DML for the following
vear, o

(D) NMIFS will determine, hased on
available information, whether a vessel
has left the fishery.

(1) A wvessel lost at sea, undergoing
extensive repairs, operating in an
ocean area other than the ETP, or for
which other information indicates will
no longer be conducting purse seine op-
erations in the ETP for the remainder
of the period covered by the DML will
be determined to have left the fishery.

(2) NMFS will make all reasonable ef-
forts to determine the intentions of the
vessel owner, and the owner of any ves-
sel that has been preliminarily deter-
mined to have left the fishery wiil he
provided notice of such preliminary de-
termination and given the opportunity
te provide information on whether the
vessel has left the {fishery prior to
NMEFS making a f{inal determination
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under 15 CFR part 904 and notifying the
TATTC.

(v) Any vessel that exceeds its as-
signed DML after any applicable ad-
justment under paragraph (c)8)(iii) of
this section will have its DML for the
subsequent year reduced by 150 percent
of the overage, unless another adjust-
ment is determined by the Inter-
national Review Panel.

(vi) A wvessel that is covered by a
valid vessel permit and that does not
normally fish for tuna in the ETP but
desires to participate in the fishery on
a limited basis may apply for a per-trip
DML, from the Administrator, South-
west Region, at any time, allowing at
least 60 days for processing. The re-
quest must state the expected number
of trips involving seés on dolphins and
the anticipated dates of the trip or
trips. The request will be forwarded to
the Director of the IATTC for proe-
essing in accordance with Annex IV of
the Agreement on the IDCP. A per-&rip
DML will be assigned if one is made
available in accordance with the terms
of Annex IV of the TDCP. If a vessel as-
signed a per-trip DML does not set on
dolphins @during thai trip, the vessel
will be considered to have lost its DML
uniess this was a result of force majeure
or other extraordinary circumstances
as determined by the International Re-
view Panel. After two consecutive
losses of a DML, a vessel will not be el-
igible to receive a DML for the nexi
fishing year.

(vii) Observers will make their
records available to the vessel operator
at any reasonable time, inclading after
each set, in order for the operator to
monitor the balance of the DMIL(s) re-
maining for use.

(viii} Vessel and operator permis
helders must not deploy a purse seine
net on or encircle any school of dol-
phins con$aining individuals of a par-
ticular stock of dolphins:

(A) When the applicahle per-stock
per-year dolphin mortality limit for
that stock of dolphins (or for that ves-
sel, if so assigned) has been reached or
exceeded; or

(B} After the time and date provided
in actual notification or notification in
the FEDERAL REGISTER by the Adminis-
trator, Southwest Region, based upon
the hest available evidence, stating
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when any applicable per-stock per-year
doiphin mortality limit has heen
reached or exceeded, or is expected 5o
be reached in the near future.

(ix) If individual dolphins helonging
to a stock that is prohibited from being
taken are not reasonably observable at
the time the net skiff attached to the
net is released from the vessel at the
start of a set, the fact that individuals
of that stock are subseguently taken
will not be cause for enforcement ac-
tion provided that all procedures re-
guired by the applicable regulasions
have been followed.

{x} Vessel and operator permit hold-
ers must nof{ intentionally deploy a
purse seine net on or encircle doiphins
intentionally:

{A) When the vessel’'s DML, as ad-
justed, is reached or exceeded; or

{B) After the date and time provided
in actnal notification by letter, fac-
simile, radio, or electronic mail, or no-
tice in the FEDERAL REGISTER by the
Administrator, Sounthwest Region,
hased upon the best available evidence,
that intentional sets on dolphins must
cease hecause the total of the DMLs as-
signed to the U.S. fleet has hbeen
reached or exceeded, or is expected to
be exceeded in the near future.

(%1} Sanctions recommended by the
International Review Panel for any
viclation of these rules will be consid-
ered by NMFS and NOAA in enforce-
ment actians brought under these regu-
lations.

{xii) Intentionally deploying a purse
seine net on, or to encircle, delphins
after a vessel's DML, as adjusted, has
been reached will disqualify the vessel
from consideration for a DML for the
following year. If already assigned, the
DML for the following year will be
withdrawn, and $he Director of the
IATTC will be notified by NMIS that
the DML assigned to that vessel will be
unutilized. Procedures found at 15 CFR
part 904 apply to the withdrawal of the
permit.

(Q) Purse seining by vessels withou! as-
signed DMLs. In addition to the re-
quirements of paragraph (b) of this sec-
tion, a vessel permit used for a trip not
inveolving an assigned DML and the op-
erator’s permis when used on such a
vessel are subject to the following
terms and conditions: a permit holder
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may take marine mammals provicded
that such taking is an accidental oc-
currence in the course of normal com-
mercial fishing operations and the ves-
sel does not intentionally deploy its
net on, or to encirele, dolphins; marine
mammals taken incidental $o such
commeregial fishing operations must be
immediately returned to the environ-
ment where captured without further
injury, using release procedures such
as hand rescue, and aborting the set at
the earliest effective opportunity; the
use of one or more rafss and face masks

or view boxes to aid in the rescue of -

dolphins is recommended.

(e} Observers: (1) The holder of a ves-
sel permit must allow an observer duly
authorized by the Administrator,
Southwest Region, to accompany the
vessel on all fishing trips in the ETP
for the purpose of conducting research
and observing operations, including
collecting information that may be
used in civil or criminal penalty pro-
ceedings, forfeiture actions, or permit
sanctions. A vessel that fails $o carry
an observer in accordance with these
requirements may not engage in fish-
ing operations.

{2} Research and observation dubies
will be carried out in such a manner as
t0o minimize interference with commer-
cial fishing operations. Observers must
be provided access to vessel personnel
and to dolphin safety gear and equip-
ment, electrenic mnavigation equip-
ment, radar displays, high powered bin-
oculars, and electronic communication
eguipment. The navigator must provide
frue wvessel locations by latitude and
longitude, accurate to the nearest
minute, upon request by the observer.
Observers must be provided with ade-
quate space on the bridge or pilothouse
for clerical work, as well as space on
deck adequate for carrying out ob-
server duties. No vessel owner, master,
operator, or crew member of a per
mitted vessel may impair, or in any
way interfere with, the research or ob-
servations being carried out. Masters
must allow observers &o use vessel
communication equipment f{o report
information concerning the take of
marine mammals and other observer
collected data upon request of the ob-
server.
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(3) Any marine mammals killed dur-
ing fishing operations that are acces-
sible to crewmen and requested from
the permit holder or master by the ob-
server must be brought aboard the ves-
sel and retained for biological proc-
essing, until released by the observer
for return £o0 the ocean. Whole marine
mammals or marine mammal parts
designated as biotogical specimens by
the observer must be retained in cold
storage aboard the wvessel until re-
trieved by authorized personnel of
NMFS or the IATTC when the vessel
retarns to port for unloading.

(4y It is unlawful for any person to
foreibly assault, impede, intimidate,
interfere with, or to influence or at-
tempt to influence an observer, or to
harass (including sexual harassment)
an observer by conduct which has the
purpose or effect of unreasonably inter-
fering with the ohserver’s work per-
formance, or which creates an intimi-
dating, hostile, or offensive environ-
ment. In determining whether conduct
constitutes harassment, the totality of
the c¢ircumstances, including the na-
ture of the conduct and the context in
whiech it occurred, will be consgidered.
The determination of the legality of a
particular action will be made from the
facts on a case-by-case basis.

(8)(1) All observers must he provided
sleeping, toilet and eating accommoda-
tions at least equal to that provided to
a full crew member. A mattress or
futon on the floor or a cot is not ac-
ceptable in place of a regular bunk.
Meal and other galley privileges must
be the same for the observer as for
other crew members.

{(ii} Female observers on a vessel with
an ali-male crew must be accommeo-
dated either in a single-person cabin
or, if reasonable privacy can be ensured
by installing a curtain or other tem-
porary divider, in a two-person cabin
shared with a licensed officer of the
vessel. If the cabin assigned to a female
ohserver does not have its own toilet
and shower facilities that can bhe pro-
vided for the exclusive use of the oh-
server, then a schedule for time-shar-
ing commeon facilities must be estab-
lished before the placement meeting
and appreved by NMFS or other ap-
proved ohserver program and must be
followed during the entire trip.
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(iii) In the event there are one or
more female crew members, the female
ohserver must be provided a bunk in a
cabin shared solely with female crew
members, and provided toilet and
shower facilities shared solely with
these female crew members.

(f) Importation, purchase, shipment,
sale and transport. (1)(1) It is illegal to
import into the United States any fish,
whether fresh, frozen, or otherwise pre-
pared, if the fish have been caught with
commercial fishing technology that re-
suits in the incidental kill or inci-
dental serious injury of marine mam-
mals in excess of that allowed under
this par$ for U.S. fishermen, or as spec-
ified at paragraphs (£)(7) through (£)(9)
of this section.

(ii)} For purposes of this paragraph(f),
and in applying the definition of an
“intermediary nation,” an import oc-
curs when the fish or fish product is re-
leased from a mnation’s Customs’ cus-
tody and enters into the territory of
the nation. For other purposes, *im-
port’ is defined in §216.3.

(2)(i) HTS numbers requiring o« Fisheries
Certificate of Origin, subject to yellowfin
tuna embargo. The following U.S. Har-
monized Tariff Schedule (HTS) num-
bers identify yeliowfin tuna or yel-
lowfin tuna products that are har-
vested in the ETP purse seine fishery
and imported into the United States.
All shipments containing tuna or tuna
products imporsed into the United
States under these HTS numbers must
he accompanied by a Fisheries Certifi-
cate of Origin (FCO), NOAA Form 370.
Yellowfin tuna identified by any of the
following HTS numbers that was har-
vested using a purse seine in the ETP
may not be imported into the United
States unless both the nation with ju-
risdiction over the harvesting vessel
and the exporting nation {if different)
have an affirmative finding ander para-
graph (D9 of this seckion,

{A) Frozen:
0303.42.0020
0303.42.0040

Yellowfin 1una, whole, kozen.

Yellowdin tuna, evisceraled, head on,
frozen.

0303.42.0080 Yellowfin {una, other, frozen.

{B) Canngd:

1604.14.100C Tuna, non-specitic, in airlight con-
taingrs, in oil.

Tuna, other than albacore, nol over
7kg, in airtight containars.

1604.14.2040

28

50 CFR Ch. li (10-1-01 Edition)

1604.14.3040 Tuna, other than albacore, in aidight

containers, not in ail, over quota.

(C) Loins:

1604.14.4000 Tuna, not in aittight comtainers, not
in eil, over 6.8kg.

1604.14.5000 Tuna, other, not in aidight con-

tainars.
(D} Other {only if the
product comtains
tunaj:
0304.10.4089 Other figh, lillets and other fish meat,
frash or chilled.

0304.20.2086 Other fish, fillets, skinngd, in blocks
waighing over 4.5kg, frozen.
0304.20.6096 Qther fish, fillets, frozen.
0304.90.1089 Other fish meat, in bulk or immediate
containers, fresh or chilled.
0304.96.9091 Other fish meat, fresh or chilled.

(ii) HTS numbers requiring a Fisheries
Certificate of Origin, not subject to yel-
lowfin tuna embarge. The following HTS
nurabers identify tuna or tuna prod-
ucts, other than fresh tuna or tuna
identified in paragraph (£}2)i) of this
section. known to be imported into the
United States. All shipments imported
into the United States under these
HTS numbers must be accompanied by
a FCO. The shipment may not be im-
ported into the United States if har-
vested by a large-scale driftnet nation,
unless accompanied by the official
statement described in paragraph
(£)(5)x) of this section.

(A} Frozen:
0303.41.0000

\ Albacore or longfinned lunas, frozen,
0303.43.0000 ~

Skipjack, frozen.

0303.49.0020 Blugfin, frozen.
0303.49.0040 Cther tunz, frozen.
(B} Canned:

1604,14,2020 Albacore tuna, in aiftight containers,
not ir oil, not gver 7kg, in quola.
Albacore tuna, in aifight containers,

not in oil, not in quota.

1604.14.3020

(111) Exports from driftnet nations only:
HTS numbers requiving o Fisheries Cer-
tificate of Qrigin and official certification.
The following HTS numbers identify
categories of fish and shellfish, other
than those identified in paragraphs
(Y2)1) and (N(2)ii) of this section.
known to have heen harvested using a
large-scale driftnet and imported into
the United States. Shipments exported
from a large-scale driftnet nation and
imported into the United States under
any of the HTS numbers listed in para-
graph (£X2) of this section must be ac-
companied by an FCO and the official
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statement  described in

(EX5)(x) of this section.

paragraph

(A) Frozen:

0303.10.0012
0303.10.0022
0303.10.0032
0303.10.0042
0303.10.0052
0303.10.0062
0303.21.0000

Salmon, chinoak, frozen.

Salmon, chum, [rozen.

Salmon, pink, frozen.

Salmon, sockeye, frozen.

Salmon, coho, frozen,

Salmon, Pacific, non-spacific, frozen,
Trout, frozen.

0303.22.0000 Salmon, Allantic and Danube, fro-
zen.

0303.29.0000 Salmenidag, other, frozen.

0303.7C.4097 Figh, other, frozen.

0303.75.0010 Dagfish, frozen.

0303.75.0080 Qlher shasks, frozen.

0303.79.2041
0303.79.2049

Swordfish steaks, frozen
Swordfish, other, frozen.

0304.26.2066 Fish, lilet, skinned, in blocks frozen
over 4.5kg.

0304.20.6008 Salmenidae, saimon fiflel, irozen,

0304.20,6096 Fish, fillet, frozen.

0307.49.0010 Squid, other, fillet, frozen,

(B) Canned:

1604.11,2020 Salmen, pink, cannad in oil, in air-
{ight containers.

Salmon, sockeye, canned in oil, in
airtight containers,

Salmon, other, canned in oil, in afr-
fight conlainers.

Salmon, chum, canned, not in oil,

Salmon, pink, canned, not in ail.

Salmon, sockeys, canned, not in oil.

Salmon, other, cannad, net in oil,

Salman, other, canned, net in cil.

Fish, other, in zirtight containers, not
in oil.

1604.11,2030
1604.11.2080

1604.11.4010
1604.11,4020
1604.11.4030
1604.11.4040
1604.11,4050
1604.19.2000

1604.19.3000 Fish, other, in aifight containars, in
oit.

1605.90.6055 Squid, loligo, prepared/praserved,

(C) Other.

0304.10.4099 Othar figh, fillets and other fish meat,

fresh or chilled.

0304.20.2066 Other fish, filets, skinned. n blocks
weighing over 4.6kg, frozen.
0304.,20.6098 Other fish, fillets, frozen,

0804.90.1089 Other fish, filels and fish meal, in
bulk or in immediate containers,

fresh or chilled.

0304.90.2092 Other fish meat. fresh or chillzd.

0305.30.6080 Fish, non-specific, filel, dried/salted/
brine.

0305.45.4040 Fish, non-specific, smaked.

0305.55.2000 Shark fins,

0305.59.4000 Fish, non-specilic, dried.

0305.65.4000 Salmoen, nen-specific, salted,

0305.68.5000 Fish, non-specific, in immediate con.
tainers, salted, not over 6.8kg.

0305.68.6000 Fish, non-specilic, salted, other,

0307.48.0050 Squid, non-specific, frozen/dried/sall-
ed/brine.

0307.48.0060 Saquid, non-specilic, & cuitle fish fro.
zen/drigdisalted/brine,

(3) Imports requiring « Fisheries Cerfifi-
caie of Origin. Shipments containing
the following may not be imported into
the United States unless a completed
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FCO is filed with the Customs Service
at the time of importation;

(1) Tuna classified under an HTS
namber listed in paragraphs (f)(2)(1) or
(£){2)i1) of this section, or

(i1) Pish classified under an HTS
number listed in paragraph (£)(2) of this
section that was harvested by a vessel
of a large-scale driftnet nation. as
tdentified under paragraph ()(8) of this
section.

(4) Disposition of Fisheries Certificates
of Origin., The FCO form described in
paragraph (f)(5) of this section may be
obtained from the Administrator,
Southwest Region, or downloaded from
the TInternet af http/swraacsd.edw/
noaad7t.htm. The FCO required under
paragraph (£)(3) of this section must ac-
company the tuna or suna products
from entry into the United Siates,
through final processing, and it must
be endorsed at each chiange in owner-
ship. FCOs that require muitiple en-
dorsements musé be submitted to the
Administrator, Southwest Region, by
the last endorser when all required en-
dorsements are completed. An invoice
must accompany the shipment at the
time of importation or, in the alter-
native, must be made availabie within
30 days of a request by the Seeretary or
the Administrator, Southwest Region,
to produce the invoice.

(5) Contents of Fisheries Certificale of
Origin. An FCO, certified to be accurate
hy the #first exporter of the accom-
parying shipmens. must include the
following information:

(1) Customs entry identification;

(ii} Date of entry:

(iii) Exporter's full name and com-
Pplete address;

(iv) Importer's or consignee's full
name and complete address;

(v} Species description, product form,
and ETS number;

(vi) Total net weight of the shipment
in kilograms;

(vii) Ocean area where the fish were
harvested (ETP, Western Pacific
Ocean, South Pacific Ocean, Atlantic
Ocean, Caribbean Sea. Indian Ocean, or
other);

(viii) Type of fishing gear used to
harvest the fish (purse seine, longline.
baithoat, large-scale driftnet, gilinet,
trawl, pole and line. or other);
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(ix) Country under whose laws fhe
harvesting vessel operated bhased upon
the flag of the vessel or, if a certified
charter vessel, the country that ac-
cepted responsibility for the vessel's
fishing operations;

(x) Dates on which the fishing trip
hegan and ended;

{xi) If the shipment includes tuna or
products harvested with a purse seine
net, the name of the harvesting vessel;

{xii) Dolphin safe condition of the
shipment;

(xiv} For shipments harvested by ves-
sels of a nation known to use large-
scale driftnets, as determined by the
Secretary pursuant to paragraph {£)(8)
of this section, a statement must be in-
cluded on the Fisheries Certificate of
Origin that is dated and signed by a re-
sponsible government official of the
harvesting nation, certifying that the
fish or fish products were harvesied by
a  method other than iarge-scaie
driftnet; and

(xii) If the shipment contains tuna
harvested in the ETP by a purse seine
vessel of more than 400 st (362.8 mt)
carrying capacity, each importer or
processor who takes custody of the
shipment must sign and date the form
to certify that the form and astached
documentation accurately describe the
shipment of fish that they accompany.

(6) Dolphin-safe label. Tuna or tuna
products sold in or exported from the
United States that include on the label
the term ‘‘dolphin-safe” or any other
term or symbol that ¢laims or suggests
the buha were harvested in a manner
not injurious to dolphins are subject to
the requirements of subpart H of this
part.

(7Y Scope of embargoes—(i) ETP yel-
fowfin tune embarge. Yellowfin tuna or
yvellowfin  tuna products harvested
using a purse seine in the ETP identi-
fied by an HTS number listed in para-
graph (£)(2)(1) of this section may nhot
be imported into the United States if
such tuna or tuna products were:

(A} Harvested on or after March 3,
1959, the effective date of section 4 of
the IDCPA, and harvested by. or ex-
ported from, a nation that the Assist-
ant Administrator has determined has
purse seine vessels of greater than 400
st (362.8 mt) carrying capacity har-
vasting tuna in the ETP. unless the As-
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sistant Administrator has made an af-
firmative finding required for importa-
tion for that nation under paragraph
(£){9) of this section;

{B) Exported from an intermediary
nation, as defined in section 3 of the
MMPA, and a ban is currently in force
prohibiting the importation from that
nation under paragraph (D{9)(viii} of
this section; or

{C) Harvested before March 3, 1999,
the effective date of section 4 of the
IDCPA, and would have been banned
from importation under  section
101(a}2) of the MMPA at the time of
harvest.

(i1) Driftnet emburgo. A shipment con-
taining an item listed in paragraph
(£X(2) of this section may not be im-
ported into the United States if it:

(A) Was exported from or harvested
on the high seas by any nation deter-
mined by fthe Assistant Administrator
to he engaged in large-scale driftnet
fishing, unless the FCO is accompanied
by an original statement by a respon-
sible governmeni official of the har-
vesting nation, signed and dated by
that official, certifying that the fish or
fish products were harvested by a
method other than large-scale driftnet;
or

(B) Is identified on the FCO as having
been harvested Dby a large-scale
driftnes. ’

(8) Larye-zcale driftnet nalion: deter-
mination. Based upon the best informa-
tion available, the Assistant Adminis-
trator will determine which nations
have registered vessels that engage in
fishing wusing large-scale driftnets.
Such determinations will be published
in the FEDERAL REGISTER. A respon-
sible government official of any such
nation may cersify to the Assistans
Administrator that none of the na-
tion’s vessels use large-scale driftnets,
Upon receipt of the certification, the
Asgistant Administrator may find, and
publish such finding in the Federal Reg-
ister, that none of that nation's vessels
engage in fishing with large-scale
driftnets.

(9) Affirmaiive finding procedure for
nations harvesting yellowfin funa using o
purse seine in the ETP. (1) The Assistant
Administrator will determine, on an
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annual basis, whether to make an af-
firmative finding based upon documen-
tary evidence provided by the govern-
ment of the exporting nation, by the
government of the harvesting nation, if
different, or by the IDCP and the
TATTC, and will publish the finding in
the FTEDERAL REGISTER. A finding will
remain valid for 1 year or for such
other period as the Assistant Adminis-
frator may defermine. An affirmative
finding will be terminated if the Assist-
ant Administrator determines that the
requirements of this paragraph are no
longer being met. Every 5 years, the
governmen$ of the harvesting nation,
must submit such documentary evi-
dence directly to the Assistant Admin-
istrator and reguest an affirmative
finding. Documentary evidence needs
to be submitted by the harvesting na-
tion for the first affirmative finding
subsequent to the effective date of this
rule. The Assistant Administrator may
require the submission of supporting
documentation or other verification of
statements made in connection with
requests to allow importations., An af-
firmative finding applies to tuna and
tuna products that were harvested by
vessels of the nation after February 15,
1999, To make an affirmative finding,
the Assistant Administrator must find
that:

{A) The harvesting nation partici-
pates in the IDCP and is either a mem-
ber of the IATTC or has initiated (and
within 6 months thereafter completed)
all steps required of applicant nations,
in accordance with article V, para-
graph 3, of the Convention establishing
the TATTC, $0 become a member of
shat organization;

{B) The nation is meeting its obliga-
tions under the IDCP and its obliga-
fions of membership in the IATTC, in-
clading all financizal obligations,

{C)I) The annual total dolphin mor-
tality of the nation’s purse seine fieet
(including certified charter vessels op-
erating under its jurisdiction) did not
exceed the aggregated total of the mor-
tality limits assigned by the IDCP for
that nation’s purse seine vessels for the
yvear preceding the year in which the
finding would start; or

(2)(#) Because of extraordinary cir-
cumstances beyond the control of the
nation and the vessel captains, the
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total delphin mortality of the nation’s
purse seine fleet (including certified
charter vessels operating under its ju-
risdiction) exceeded the aggregated
total of the mortality limits assigned
by the IDCP for that nation’s purse
seine vessels; and

(i) Immediately after the nabional
authorities discovered the aggregate
mortality of its fleet had been exceed-
ed, the nation required all its vessels to
cease fishing for tuna in association
with dolphins for the remainder of the
calendar year; and

(D)(1) Tor calendar year 2000 and any
subsequent years in which the parties
agree to a global allocation system for
per-stoclk per-year individual stock
guotas, the nation responded to the no-
tification from the IATTC that an indi-
vidual stock quota had been reached by
prohibiting any additional sets on the
stock for which the guota had heen
reached;

(2) If a per-stock per-year quota is al-
located to each nabion, the annual per-
stock per-year dolphin mortality of the
nation’s purse seine fleet {including
certified charter vessels operating
under its jurisdiction) did not exceed
the aggregated total of the per-stock
per-year limits assigned by the IDCP
for that nation’s purse seine vessels (if
any) for the year preceding the year in
which the finding would start; or

(3)i) Because of extraordinary cir-
cumstances beyond the control of the
nation and the vessel captains, the per-
stock per-year dolphin mortality of the
nation’s purse seine fleet (including
certified charter vessels operating
under its jurisdiction) exceeded the ag-
gregated total of the per-stock per-year
limits assigned by the IDCP for that
nation’s purse seine vessels; and

(i) Tmmediately after the national
authorities discovered the aggregate
per-stock morsality limits of its fleet
had been exceeded, the nation required
all its vessels §o cease fishing for tuna
in association with the stocks whose
limits had been exceeded, for the re-
mainder of the calendar year.

(ii) Documentary Evidence and Compli-
ance with the 1DCP.—(A) Documeniary
Evidence. The Assistant Administrator
wilt make an affirmative finding under
paragraph (£)($)(1) of this section only
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if the government of the harvesting na-
tion provides directly to the Assistant
Administrator, or auathorizes the
IATTC to release to the Assistant Ad-
ministrator, complete, accurate, and
timely information that enables the
Assistant Administrator to determine
whether the harvesting nation is meet-
ing the obligations of the IDCP, and
whether BETP-harvested tuna imported
from such nation comports with the
tracking and verification regulasions
of subpart H of this part.

{B) Revocation. After considering the
information provided under paragraph
(D{M{ii)}A) of this section, each party’s
financial obligations to the FATTC, and
any other relevant information, includ-
ing information that a nation is con-
sistently failing to take enforcement
actions on violations which diminish
the effectiveness of the IDCP, the As-
sistant Administrator, in conswltation
with the Secretary of State, will re-
voke an affirmative finding issued to a
nation that is not meeting the cbliga-
tions of the IDCP,

(1ii} A harvesting nation may apply
for an affirmative finding at any time
by providing to the Assistant Adminis-
trator the information and authoriza-
tlons required in paragraphs (£}9)(1)
and (£Y(M(ii) of this section, allowing at
least 60 days from the submission of
complete information to NMFS for
processing.

(iv) The Assistant Administrator will
make or renew an affirmative finding
for the period from April 1 through
Mareh 31, or portion thereof, if the har-
vesting nation has provided all the in-
formation and authorizations required
by paragraphs (O)(9)i) and ((9)ii) of
this section, and has met the require-
ments of paragraphs (D(9Xi) and
(DM of this section.

(v) Reconsideration of finding. The As-
sistant Administrator may reconsider
a finding upon a request from, and the
stbmission of additional information
by, the harvesting nation, if the infor-
mation indicates that the nation has
met the requirements under para-
graphs (D91 and (£X9)(3) of this sec-
tion.

(vi) Intermediary nation., Except as au-
thorized under this paragraph, no tuna
or tuna preducts classified ander one of
the HTS numbers listed in paragraph
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(£){(2)(1) of this section may be imported
into the United States from any inter-
mediary nation. An “intermediary na-
tion’ is a nation that exports yellowfin
tuna or yellowfin tuna products to the
United States and that imports yel-
lowfin tuna or yellowfin tuna products
that are subject to & direct han on im-
portation into the United States pursu-
ant to section 10La)2XB) of the
MMPA, unless shown not to he yel-
lowfin tuna or yellowfin tuna products
harvested using purse seine in the ETP.
The Assistant Administrator will pub-
lish in the FEDERAL RECGISTER a notice
anncuncing when NMFS has deter-
mined, based on the best informabion
available, that a nation is an “inter-
mediary nation.” After the effective
date of that notice, these import re-
strictions shall apply. Shipments of
yellowfin tuna or yeliowfin tuna prod-
ucts shipped through a nation on a
through bill of lading or in another
manner that does not enter the ship-
ments into that nation as an importa-
tion do not make that nation an inter-
mediary nasion.

(A) Intermediary noation determinalion
status. Imports from an intermediary
nation of tuna and tuna products clas-
sified under any of the HT'S numbers in
paragraph (£3(2)(i) of this section may
be imported into the United States
only if the Assistant Administrator de-
termines and publishes in the FEDERAL
REGISTER.that the intermediary nation
has provided certification and reason-
alle proof that it has not imported in
the preceding 6 months yellowfin tuna
or yellowfin tuna products that are
subject to a ban on direct importation
into the United States under section
101{a)(2)(B) of the MMPA. At that time,
the nation shall no longer be consid-
ered an “intermediary nation™ and
these import restrictions shall no
longer apply.

(B) Changing the siatus of inlermediary
nation determinafions. The Assistant
Administrator will review decisions
under this paragraph upon the request
of an intermediary nation. Such re-
guesss must be accompanied by specific
and detailed supporting information or
documentation indicating that a re-
view or reconsideration is warranted.
For purposes of this paragraph, the
term  ‘“‘certification and reasonable
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proof’ rmeans the submission to the As-
sistant Administrator by a responsible
government official from the nation of
a document reflecting the nation’s cus-
toms records for the preceding 6
months, together with a certification
attesting that the document is accu-
rate.

(vii) Pelly certification. After 6 months
of an embarge being in place against a
nation under this section, that fact
will be certified to the President for
purposes of certification ander section
8(a) of the Fishermen’s Protective Act
of 1967 (22 U.S.C. 1978(a)) for as long as
the embargo remains in effect.

(viii) Coordination. The Assistant Ad-
ministrator will promptly advise the
Department of S$ate and $he Depart-
ment of the Treasury of embargo deci-
sions, actions and finding determina-
tions.

(10) Fish refused entry. If fish is denied
entry under paragraph (f)(3) of this sec-
tion, the District Director of Customs
shall refuse to reiease the fish for entry
inte the United States and shali issue a
notice of such refusal to the importer
o consignee,

(11) Disposition of fish refused entry
into the United Siales; redelivered fish.
Fish which is denied entry under para-
graph (£)(3) of this section and which is
not exported under Customs super-
vision within 90 days from the date of
notice of refusal of admission or date of
redelivery shall bhe disposed of under
Customs laws and regulations. Pro-
vided however, that any disposition
shall not result in an introduction into
the United States of fish caught in vio-
lation of the MMPA.

(12) Marke! Prohibitions. It is unlawful
for any person to sell, purchase, offer
for sale, transport, or ship in the
United States, any tuna or tuna prod-
ucts unless the tuna products are ei-
ther:

(i) Dolphin-safe under subpart H; or

(ii) harvested in compliance with the
IDCP by vessels under the jurisdiction
of & nation that is a member of the
TATTC or has initiated. and within 6
months Shereafter completes, all steps
required by applicant nabions to be-
come members of the IATTC.

(i11) For purposes of this section,
tuna or btuna products are “‘dolphin-
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safe” if they are dolphin-safe under
subpart H.

() Penalfies. Any person or vessel
subject to the jurisdiction of the
United States will be subject to the
penalties provided for under the MMPA
for the conduct of fishing operations in
violation of these regulasions.

[65 FR 48, Jan 3, 2000)

§216.26 Exempted marine mammals
and marine mammal products.

{a) The provisions of the MMPA and
these regulations shall not apply:

{1) To any marine manmmal taken be-
fore December 21, 19721, or

{2) To any marine mammal product if
the marine mammal portion of such
product consists solely of a marine
mammal taken before such date,

{(b) The prohibitions contained in
§216.12(c) (3) and (4) shall not apply to
marine maimmals or marine mammal
products imported into the Unised
States before the date on which a no-
tice is published in the FEDERAL REG-
ISTER with respect to the designation
of the species or stock concerned as de-
pleted or endangered.

(c) Section 216.12(b) shall not apply to
articles imported 1into the TUnited
States before the effective date of the
foreign law making the taking or sale,
as the case may be, of sueh marine
mammals or marine mammal products
unlawful.

[39 FR 1853, Jan. 15, 197, as amended at 56
FR 43886, Sept. 5. 1991 59 FR 50876, Oct. 3,
1994)

§216.26 Collection of certain marine
mammal parts without prior au-
thorization.

Notwithstanding any other provision
of this snbpart:

(a) Any bones, teeth or ivory of any
dead marine mammal may be collected
from a beach or from land within ¥ of
a mile of the ocean. The term ccean in-
cludes bays and estuaries.

(h) Notwithstanding the provisions of
subpart D, soft parts that are sloughed,
gxcreted, or discharged naturally by a

1In the conbext of captive maintenance of
marine mammals, the only marine mamimals
exempted under this section are those that
were actually captured or otherwise in cap-
tivity before December 21, 1972,
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(4) The documentation provided in
paragraph(h)(3) of this section includes
a listing of vessel names and identi-
fying numbers of the associated Tuna
Tracking Forms for each trip of which
tuna in the shipment originates; and

{6)Y The FCO is properly endorsed by
each exporter, iimporter, and processor
certifying that, to the best of his or her
knowledge and helief, the FCO and at-
tached documentation are complete
and accurate,

{65 F'R 57, Jan. 3, 2000]

$216.93 Submission of documentation.

{a) Requirements for the submission
of documents concerning the activities
of U.S. flag vessels with greater than
406 st carrying capacity fishing in the
ETP are contained in §216.94.

(h) The import documents reguired
by §§216.91 and 216.92 must accompany
the tuna product whenever it is offered
for sale or export, except that these
documents need not accompany the
product when offered for sale if:

(1) The documents do net require fur-
ther endorsement by any importer or
processor and are submitted to officials
of the U.8. Customs Service af the
time of import: or

(2) The documents are endorsed as re-
quired by §216.92(h)(4) and the final
processor delivers the endorsed docu-
ments to the Administrator, Southwest
Region, or to U.8. Customs as required.

{65 FR 57, Jan. 3. 2000}

§216.94 Tracking and verification pro-
gram.

The Administrator, Socuthwest Re-
gion, has established a national track-
ing and verification program to accu-
rately document the ‘dolphin-safe”
condition of tuna, under the standards
set forth in §216.91(a). The tracking
program includes procedures and re-
ports for use when importing tuna into
the U.8. and during U.8. purse seine
fishing, processing, and marketing in
the U.S. and abroad. Verification of
tracking system operations is attained
through the establishment of audit and
document review requirements. The
tracking program is consistent with
the international tuna tracking and
verification program adopted by the
Parties to the IDCP,
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(a) Tuna tracking forms., Whenever a
U.S. flag tuna purse seine vessel of
greater than 400 st (362.8 mt) carrying
capacity fishes in the ETP, IDCP ap-
proved Tuna Tracking Forms (TTHEs),
bearing the TATTC cruise number as-
signed to that trip, are used by the ob-
server to record every set made during
that trip. One TTF is used to record
“dolphin-safe’” sets and a second TTTF
is used to record “non-dolphin-sazfe’
sets. The informaftion entered on the
TTFs following each set includes date
of trip, set number, date of loading,
name of the vessel, vessel Captain's
name, chserver’'s name, well number,
weights by species composition, esti-
mated tons loaded, and date of the set.
The observer and the vessel engineer
initial the entry for each set, and the
vessel Captain and observer review and
sign both TTFs at the end of the fish-
ing trip certifying that the information
on the form is accurate. The captain’s
and observer’s certification of the TTF
on which delphin-safe sets are recorded
complies with 16 U.S.C. 1385(h),

(b) Tracking fishing operations. (1)
During ETP fishing trips by purse seine
vessels, tuna caupght in sets designated
as ‘‘dolphin-safe” by the vessel ob-
server must be stored separately from
tuna caught. in “non-dolphin-safe' sets
from the time of eapture through un-
ioading, except as provided in para-
graph (b)2) of this section. Vessel per-
sonnel will decide into which wells
tuna will be loaded. The observer will
initially designate whether each set is
‘‘dolphin-safe’ or not, based on his/her
observation of the set. The observer
will initially identify a vessel fish well
as “‘dolphin-safe’ if the first tuna load-
ed into the well during a trip was cap-
tured in a set in which no dolphin died
or was seriously injured. The ohserver
will initially identify a vessel fish well
as ‘‘non-dolphin-safe” if the first tuna
loaded into the welt during a &trip was
captured in a set in which a dolphin
died or was seriously injured. Any tuna
loaded into a well previously des-
ignated¢ ‘“‘non-delphin-safe’” or “mixed
well” is considered ‘‘non-dolphin-safe’
tuna. Except as provided for in para-
graph (b)(2)(i) of this section, the oh-
server will change the designation of a
“dolphin-safe’” well to ‘“*hon-dolphin-
safe’ if any tuna are toaded inso the
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well that were captured in a set in
which a dolphin died or was seriously
injured.

(2) Mized wells. Only two acceptable
conditions exist under which a
‘‘mixed” well can be created.

(i) In the event that a set has heen
designated ‘“‘dolphin-safe” by the ob-
server, but daring $the loading process
dolphin mortality or serious injury is
identified. the “dolphin-safe’ designa-
tion of the sef will change to *non-dol-
phin-zsafe.”” If one or more of the wells
into which the newly designated *‘non-
delphin-safe’ tuna are loaded already
contains ‘‘dolphin-safe’” tuna loaded
during a previous set, the observer will
note in his or her trip records the well
nambers ané the estimated weight of
such “‘nen-dolphin-safe” tuna and des-
ignate such well(s) as “mixed well(s).”
Onee a well has been identified as
“non-dolphin-safe’ or “mixed’ all tuna
subsequently toaded into that well will
be designated as “non-dolphin-safe.”
When the contents of such a “mixed
well” are received by a processor, the
tuna will be weighed and separated ac-
cording to the observer’'s report of the
estimated weight of “‘dolphin-safe™ and
“non-delphin-safe’” tuna contained in
that well. In addition, 15 percent of the
“dolphin-safe’ tuna unloaded from the
“mixed well” will be designated as
“non-delphin-safe.”

(ii) Near the end of an ETP fishing
trip, if the only well space available is
in a “non-dolphin-safe’ well, and there
is an opportunity tc malke one last set,
“‘dolphin-safe™ tuha caught in that set
may bhe loaded into $he *‘non-dolphin-
safe” well. The ‘dolphin-safe™ tuna
must be Kept physically separate from
the ‘non-dolphin-safe’” tuna already in
the well, using netting or other mate-
rial.

{3y The captain, managing owner, or
vessel agent of a U.S. purse seine vessel
returning to port from a trip, any part
of which included fishing in the ETP,
must provide at least 48 hours notice of
the vessel's intended place of landing,
arrival time, and schedule of unloading
to the Administrator, Southwest Re-
gion.

(4y If the trip terminates when the
vessel enters port to unload part or all
of its cateh, new T'TFs will be assigned
to the new trip, and any information
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concerning tuna retained on the vessel
will be recorded as the first entry on
the TTEFs for the new trip. If the trip is
not terminated following a partial un-
loading, the wvessel will retain the
original TTFs and submit a copy of
those TTFs to the Administrator,
Southwest Region, within 5 working
days. In either case, the species and
amount unloaded will be noted on the
respective originals,

(6) Tuna offloaded to trucks, storage
facilities or carrier vessels must be
loaded or stored in such a way as to
maintain and safeguard the identifica-
tion of the “dolphin-safe” or “non-dol-
phin-safe” designation of the tuna as it
left the fishing vessel.

(6)(1) When ETP caught tuna is to be
offloaded from a U.8. purse seiner di-
rectly to a U.S. canner within the 50
states, Puerto Rico, or American
Samoa, or in any port and subse-
quently loaded aboard a carrier vessel
for transport to a U.S. processing loca-
tion, a NMFS representabive may meet
the U.S. purse seiner to receive the
TTFs from the vessel observer and to
moanitor the handling of “dolphin-safe™
and “non-dolphin-safe™ tuna.

(i) When IETP caught tuna is
offioaded from an U.S. purse seiner in
any port and subsequently loaded
aboard a carrier vessel for transport to
a cannery outside. the jurisdictiors of
the United States, a NMFS representa-
tive may meet the vessel to receive
copies of the TTFs from the observer
and monitor the offloading. The T.8.
caught tuna becomes the tracking and
verification responsibility of the for-
eign buyer when it is offloaded from
the U.S. vessel.

(iil) If a NMPS representative does
not meet the vessel in port at the time
of arrival, the observer may take the
signed TTFs to the TATTC office and
mail copies to the Administrator,
Southwest Region, from that location
within 5 working days of the end of the
trip.

{ivy When KETP caught tuna is
offloaded from a U.8. purse seiner di-
rectly to a processing facility located
outside the jurisdiction of the United
States in a couniry that is a party to
the IDCP, the national authority in
whose area of jurisdiction the tuna is



§216.94

to be processed will assume the respon-
sibility for tracking and verification of
the tuna offloaded. A representative of
the national authority will receive cop-
ies of the T'TFs from the observer, and
copies of the T'TFs will be forwarded to
the Administrator, Scuthwest Region.

(¢} Tracking cannery operations. (1)
Whenever a tuna canning company in
the 50 states, Puerto Riceo, or American
Samoa is scheduled to receive a domes-
tic or imported shipment of ETP
caught tuna for processing, the com-
pany must provide at least 48 hours no-
tice of the location and arrival date
and time of such a shipment, to the Ad-
ministrator, Southwest Region, so that
a NMFS representative can be present
to monitor delivery and verify that
“dolphin-safe’” and ‘“‘non-dolphin-safe™
tuna are clearly identified and remain
segregated.

(2) At the close of delivery activities,
which may include weighing, boxing or
containerizing, and transfer to cold
storage or processing, the company
must provide a copy of the processor’s
receiving report to the NMFS rep-
resentative, if present. If a NMFS rep-
resentative is not present, the com-
pany must submit a copy of the proc-
essor’s receiving report to the Adminis-
trator, Southwest Region, electroni-
cally, by mail, or by fax within 5 work-
ing days. The processor's receiving re-
port muss contain, at a minimam: date
of delivery, catcher vessel name and
flag, trip number and dates, storage
container number{s), *dolphin-safe™ or
“non-dolphin-safe’ designation of each
container, species, product description,
and weight of tuna in each container,

(3) Tuna canning companies will re-
port on a monthly basis the amounts of
ETP-caught tuna that are removed
from cold storage. This report may be
submitted in conjunction with the
monthkly report required in paragraph
(¢)@} of this section. This report must
contain:

(i) The date of removal;

(ii) Storage container number{s) and
“dolphin-safe™ or ‘“‘non-dolphin-safe"
designation of each container; and

(iii) Details of the disposition of fish
(for example, canning, sale. rejection,
ete.).

(4) Duaring canning activities, "‘non-
dolphin-safe’” tuna may not be mixed
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in any manner or at any time in its
processing with any ‘*dolphin-safe’
tuna or tuna products and may not
share the same storage containers,
cookers, conveyers, tables, or other
canning and iabeling machinery.

(5) Canned tuna processors must sub-
mit a report to the Administrator,
Southwest Region, of all tuna received
at their processing facilities in each
calendar month whether or not the
tuna is actually canned or stored dur-
ing that month. Monthly cannery re-
ceipt reports must be submitted elec-
tronically or by mail before the last
day of the month following the montl
being reported. Monthly reports must
contain the following information:

(i} Domestic receipts: species, condi-
tion {round, loin, dressed, gilled ang
gutted, other), weight in short tons to
the fourth decimal, ocean area of cap-
ture (eastern tropical Pacific, western
Pacific, Indian, eastern and western
Atlantic, other), catcher vessel, trip
dates, carrvier name, unloading dates,
and location of unloading.

(ii) Import receipts: In addition to the
information reguired in paragraph
(€)(6)(1) of this section, a copy of the
FCO for each imported receipt must he
provided.

(dy Tracking imports. All tuna prod-
ucts, except fresh tuna, that are im-
ported into the United States must bhe
accompanied by a properly certified
FCO as reéguired by §216.24(5).

{e) Verification requirements.—(1)
Record maintenance. Any exporter,
transshipper, importer, or processor of
any tuna or tuna products containing
tuna harvested in the ETP must main-
tain records related to that tuna for at
least 3 years. These records include,
but are not limited $o: FCO and re-
quired certificakions, any report re-

“quired in paragraph (a) and (b) of this
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section, inveoices, other import docn-
ments, and trip reports.

(2) Record submission. Within 30 days
of receiving a written request from the
Administrator. Southwest Region, any
exporter, fransshipper, importer, or
processor of any tuna or tuna products
containing tuna harvested in the ETP
must submit to the Administrator any
record required to be maintained wnder
paragraph (e)(1) of this section.
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(3) Audits and spot-checks. Upon re-
quest of the Administrator, Southwest

Region, any such exporter,
transshipper, imporier, or processor
muss  mrovide the  Administrator,

Southwest Region, timely access to all
pertinent records and facilities to
allow for audits and spot-checks on
caught, landed, and processed tuna.

(f) Confidentiality of proprietary infor-
mation. Information submitted to the
Assistant Administrator under this
gsection will be treated as confidential
in accordance with NOAA Adminisira-
tive Order 216-100 “Proteciion of Con-
fidential Fisheries Statistics.™

{65 ¥R, 57, Jan. 3, 2000]
§216.95 False statements or endorse-
ments.

Any person who knowingly and will-
fully makes a false statement or false
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§216.96

endorsement reguired by §216.92 is lia-
ble for a civil penalty not to exceed
$100,000, that may he assessed in an ac-
tion brought in any appropriate Pis-
trict Court of the United States on be-
half of the Secretary.

§216.96 Official mark for
safe” tuna produects.

(a) This is the “official mark’ (see
figure 1) designated by the TUnited
States Department of Commerce that
may be used o lahel tuna products
that meet the “dolphin-safe’ standards
set forth in the Dolphin Protection
Consumer Information Act, 16 U.S.C.
1385, and implementing regulations at
§§216.91 through 216.94:

“Dolphin-
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One Nundred Fifth Congress
of the
NAnited States of America

AT THE FIRST SESSION

Begun and held at the City of Washington on Tuesday,
the seventh day of January, one thousand nine hundred and ninety-seven

An Act

To amend the Marine Mammal Protection Act of 1972 to support the International
Dolphin Conservation Program in the eastern tropical Pacific Ocean, and for
other purposes.

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled,

SECTION 1. SHORT TITLE; REFERENCES.

(a) SHORT T1TLE.—This Act may be cited as the “International
Dolphin Conservation Program Act”.

(b} REFERENCES TO MARINE MAMMAL PROTECTION ACT.—Except
as otherwise expressly provided, whenever in this Act an amend-
ment or repeal is expressed in terms of an amendment to, or
repeal of, a section or other provision, the reference shall be consid-
ered to be made to a section or other provision of the Marine
Mammal Protection Act of 1972 (16 U.S.C. 1361 et seq.).

SEC. 2, PURPOSES AND FINDINGS.

{a) PurrosESs.—The purposes of this Act are—

(1) to give effect to the Declaration of Panama, signe
October 4, 1995, by the Governments of Belize, Colombia, Costa
Rica, Ecuador, France, Honduras, Mexico, Panama, Spain, the
United States of America, Vanuatu, and Venezuela, including
the establishment of the International Dolphin Conservation
Program, relating to the protection of dolphins and other spe-
cies, and the conservation and management of tuna in the
eastern tropical Pacific Ocean;

(2) to recognize that nations fishing for tuna in the eastern
tropical Pacific Ocean have achieved significant reductions in
dolphin mortality associated with that fishery; and

{3) to eliminate the ban on imports of tuna from those
nations that are in compliance with the International Dolphin
Conservation Program.

(b) FinpmGs.—The Congress finds that—

{1) the nations that fish for tuna in the eastern tropical
Pacific Ocean have achieved significant reductions in dolphin
mortality associated with the purse seine fishery from hundreds
of thousands annually to fewer than 5,000 annually;

(2) the provisions of the Marine Mammal Protection Act
of 1972 that impose a ban on imports from nations that fish
for tuna in the eastern tropical Pacific Ocean have served
as an incentive to reduce dolphin mortalities;

(3) tuna canners and processors of the United States have
led the canning and processing industry in promoting a dolphin-
safe tuna market; and
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{4) 12 signatory nations to the Declaration of Panama,
including the United States, agreed under that Declaration
to require that the total annual dolphin mortality in the purse
seine fishery for yellowfin tuna in the eastern tropical Pacific
Ocean not exceed 5,000 animals, with the objective of progres-
sively reducing dolphin mortality to a level appreaching zero
through the setting of annual limits and with the goal of
eliminating dolphin mortality.

SIEC. 3. DEFINITIONS.

Section 3 (16 U.8.C. 1362) is amended by adding at the end

the following new paragraphs:

“28) The term ‘International Dolphin Conservation Pro-
gram’ means the international program established by the
agreement signed in LadJolla, California, in June, 1992, as
formalized, modified, and enhanced in accordance with the
Declaration of Panama.

“(29) The term ‘Declaration of Panama’ means the declara-
tion signed in Panama City, Republic of Panama, on October
4, 19957,

SEC. 4. AMENDMENTS TO T1TLE L

{a) EXCEPTIONS TO MORATORIUM.—Section 101(a}2) (16 U.S.C.

1371(a)2)} is amended—

{1) by inserting after the first sentence “Such authoriza-
tions may be granted under title III with respect to purse
seine fishing for yellowfin tuna in the eastern tropical Pacific
Ocean, subject to regulations preseribed under that title by
the Secretary without regard to section 103.”; and

{2) by striking the semicolon in the second sentence and
all that follows through “practicable”.

{b) DOCUMENTATION REQUIRED.—Section 101(a)(2) (16 U.S.G.

1371(a)(2)) is further amended—

(1} by striking subparagraph "(B) and inserting the
following:

(B} in the case of yellowfin tuna harvested with purse
seine nets in the eastern tropical Pacific Ocean, and prod-
ucts therefrom, to be exported to the United States, shall
require that the government of the exporting nation provide
documentary evidence that—

“iXD) the tuna or products therefrom were not
banned from importation under this paragraph before
the effective date of section 4 of the International Dol-
phin Conservation Program Act; or

“(II) the tuna or products therefrom were
harvested after the effective date of section 4 of the
International Dolphin Conservation Program Act by
vessels of a nation which participates in the Inter-
national Dolphin Conservation Program, and such
harvesting nation is either a member of the Inter-
American Tropical Tuna Commission or has initiated
{and within 6 months thereafter completed) all steps
required of applicant nations, in accordance with arti-
cle V, paragraph 3 of the Convention establishing the
Inter-American Tropical Tuna Commission, to become
a member of that organization;

“(ii) such nation is meeting the obligations of the
International Dolphin Conservation Program and the
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obligations of membership in the Inter-American
Tropical Tuna Commission, including all financial
obligations; and
“(1il) the total dolphin mortality limits, and per-
stock per-year dolphin mortality limits permitted for
that nation’s vessels under the International Dolphin
Conservation Program do not exceed the limits deter-
mined for 1997, or for any year thereafter, consistent
with the objective of progressively reducing delphin
mortality to a level approaching zero through the
setting of annual limits and the goal of eliminating
dolphin mortality, and requirements of the Inter-
national Dolphin Conservation Program;”;
{2} by redesignating subparagraphs (C), (D), and (E) as
subparagraphs (D), (E), and (F), respectively;
{3) by inserting after subparagraph (B) the following:
“(C) shall not accept such documentary evidence if—
“i} the government of the harvesting nation does
not provide directly or authorize the Inter-American
Tropical Tuna Commission to release complete and
accurate information to the Secretary in a timely
manner—

“(I) to allow determination of compliance with
the International Dolphin Conservation Program;
and

“(II} for the purposes of tracking and verifying
compliance with the minimum requirements estab-
iished by the Secretary in regulations promulgated
under subsection (f) of the Dolphin Protection
Consumer Information Act (16 1J.5.C, 1385(D); or
“(ii) after taking into consideration such informa-

tion, findings of the Inter-American Tropical Tuna
Commission, and any other relevant information,
including information that a nation is consistently fail-
ing to take enforcement actions on violations which
diminish the effectiveness of the International Dolphin
Conservation Program, the Secretary, in consultation
with the Secretary of State, finds that the harvesting
nation is not in compliance with the International Dol-
phin Conservation Program.”; and
{4) by striking “subparagraph {E)’ in the matter after
subparagraph (F}, as redesignated by paragraph (2) of this

subsection, and inserting “subparagraph (F)”.

{c) CERTAIN INCIDENTAL TAKINGS.—Section 101 (16 U.S.C. 1371)
is further amended by adding at the end the following new sub-
section:

“(e} Act NoT To APPLY TO INCIDENTAL TAKINGS BY UNITED
STATES CITIZENS EMPLOYED ON FOREIGN VESSELS OUYSIDE THE
UNiTED STATES EEZ.—The provisions of this Act shall not apply
to a citizen of the United States who incidentally takes any marine
mammal during fishing operations outside the United States exclu-
sive economic zone (as defined in section 3 of the Magnuson-Stevens
Fishery Conservation and Management Act (16 U.S.C. 1802)) when
employed on a foreign fishing vessel of a harvesting nation which
is in compliance with the International Dolphin Conservation Pro-
gram.”.
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{d) PERMITS.—Section 104(h) (168 U.S.C. 1874(h)} is amended
to read as follows:
“(h) GENERAL PERMITS.—

“(1} Consistent with the regulations prescribed pursuant
to section 103 of this title and to the requirements of section
101 of this title, the Secretary may issue an annual permit
to a United States purse seine fishing vessel for the taking
of such marine mammals, and shall issue regulations to cover
the use of any such annual permits.

“(2} Such annual permits for the incidental taking of marine
mammals in the course of commercial purse seine fishing for
yellowfin tuna in the eastern tropical Pacific Ocean shall be
governed by section 306 of this Act, subject to the regulations
1ssued pursuant to section 303 of this Act.”.

(e) INTERNATIONAL NEGOTIATIONS.—Section 108(a)}(2) (16 U.S.C.
1378(a)(2})) is amended—

(1) by striking “and” at the end of subparagraph (A);

(2) by inserting after subparagraph (B) the following:

“(C) negotiations to revise the Convention for the
Establishment of an Inter-American Tropical Tuna
Commission (1 U.8.T. 230; TIAS 2044) which will incor-
porate—

“(i) the conservation and management provisions
agreed to by the nations which have signed the Dec-
laration of Panama and in the Straddling Fish Stocks
and Highly Migratory Fish Stocks Agreement, as
opened for signature on December 4, 1995; and

“(i1) a revised schedule of annual contributions
to the expenses of the Inter-American Tropical Tuna
Commission that is equitable to participating nations;
and
“D) discussions with those countries participating, or

likely to participate, in the Internidtional Dolphin Conserva-

tion Program, for the purpose of identifying sources of
funds needed for research and other measures promoting
effective protection of dolphins, other marine species, and
the marine ecosystem;”.
(f) RESEARCH GRANTS.—Section 110(a) (16 U.S.C. 1380(a)) is
amended—
(1) by striking “(1)” in paragraph {1); and
(2) by striking paragraph (2).

SEC. 5. AMENDMENTS TO DOLPHIN PROTECTION CONSUMER
INFORMATION ACT.

(a) LABELING STANDARD.—Subsection {(d) of the Dolphin Protec-
tion Consumer Information Act (16 U.S.C. 1385(d)) is amended
to read as follows:

“(d) LABELING STANDARD.—

‘1) Tt is a violation of section 5 of the Federal Trade
Commission Act (15 U.5.C. 45} for any producer, importer,
exporter, distributor, or seller of any tuna product that is
exported from or offered for sale in the United States to include
on the label of that product the term ‘dolphin safe’ or any
other term or symbol that falsely claims or suggests that the
tuna contained in the product were harvested using a method
of fishing that is not harmful to dolphins if the product contains
tuna harvested—
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“(A} on the high seas by a vessel engaged in drifinet
fishing;

(B} outside the eastern tropical Pacific Ocean by a
vessel using purse seine nets—

“(i) in a fishery in which the Secretary has deter-
mined that a regular and significant association occurs
between dolphins and tuna (similar to the association
between deolphins and tuna in the eastern tropical
Pacific Ocean), unless such product is accompanied
by a written statement, executed by the captain of
the vessel and an observer participating in a national
or international pregram acceptable to the Secretary,
certifying that no purse seine net was intentionally
deployed on or used to encircle dolphins during the
particular voyage on which the tuna were caught and
no dolphins were killed or seriously injured in the
sets in which the tuna were caught; or

“(ii} in any other fishery (other than a fishery
described in subparagraph (D)) unless the product is
accompanied by a written statement executed by the
captain of the vessel certifying that no purse seine
net was intentionally deployed on or used to encircle
dolphins during the particular voyage on which the
tuna was harvested;

“(C) in the eastern tropical Pacific Ocean by a vessel
using a purse seine net unless the tuna meet the require-
;nents for being considered dolphin safe under paragraph
2); or

“(D) by a vessel in a fishery other than one described
in subparagraph (A), (B), or (C) that is identified by the
Secretary as having a regular and significant mortality
or serious injury of delphins, unless such product is accom-
panied by a written statement executed by the captain
of the vessel and an observer participating in a national
or international program acceptable to the Secretary that
no dolphins were killed or seriously injured in the sets
or other gear deployments in which the tuna were caught,
provided that the Secretary determines that such an
observer statement is necessary.

(2} For purposes of paragraph (1)(C), a tuna product that
contains tuna harvested in the eastern tropical Pacifie Ocean
by a vessel using purse seine nets is dolphin safe if—

“(A) the vessel is of a type and size that the Secretary
has determined, consistent with the International Dolphin
Conservation Program, is not capable of deploying its purse
seine nets on or to encircle dolphins; or

“(B)i) the product is accompanied by a written state-
ment executed by the captain providing the certification
required under subsection (h);

“(ii) the product is accompanied by a written statement
executed by~

“(I) the Secretary or the Secretary’s designee;

“(I1) a representative of the Inter-American Tropi-
cal Tuna Commission; or
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“(ITI) an authorized representative of a participat-
ing nation whose national program meets the require-
ments of the International Dolphin Conservation
Program,

which states that there was an observer approved by the

International Dolphin Conservation Program on board the

vessel during the entire trip and that such observer pro-

vided the certification required under subsection (h); and

“(ii1) the statements referred to in eclauses (1) and (i1)
are endorsed in writing by each exporter, importer, and
processor of the product; and

*(C) the written statements and endorsements referred
to in subparagraph (B) comply with regulations promul-
gated by the Secretary which provide for the verification
of tuna products as dolphin safe.

“(3)(A) The Secretary of Commerce shall develop an official
mark that may be used to label tuna products as dolphin
safe in accordance with this Act,

“B) A tuna product that bears the dolphin safe mark
developed under subparagraph (A) shall not bear any cther
label or mark that refers to dolphins, porpoises, or marine
mammals.

“C) It is a violation of section 5 of the Federal Trade
Commission Act {15 U.S.C. 45) to label a tuna product with
any label or mark that refers to dolphins, porpoises, or marine
mammals other than the mark developed under subparagraph
{A) unless—

“(i) no dolphins were killed or seriously injured in
the sets or other gear deployments in which the tuna
were caught; .

“(ii} the label is supported by a tracking and verifica-
tion program which is comparable in effectiveness to the
prograin establizshed under subsection (f); and

“(iii) the label complies with all applicable labeling,
marketing, and advertising laws and regulations of the
Federal Trade Commission, including any guidelines for
environmental labeling.

“D}) If the Secretary determines that the use of a label
referred to in subparagraph (C) is substantially undermining
the conservation goals of the International Deolphin Conserva-
tion Program, the Secretary shall report that determination
to the United States Senate Committee on Commerce, Science,
and Transportation and the United States House of Representa-
tives Comimittees on Resources and on Commerce, along with
recommendations to correct such problems.

“(B) It is a violation of section 5 of the Federal Trade
Commission Act (15 U.S.C. 45) willingly and knowingly to
use a label referred to in subparagraph (C) in a campaign
or effort to mislead or deceive comsumers about the level of
protection afforded dolphing under the International Dolphin
Conservation Program.”.

() TRACKING REGULATIONS.—Subsection (f) of the Dolphin
Protection Consumer Information Act (16 U.8.C. 1385(f)) is amended
to read as follows:

“(f) REGULATIONS.—The Secretary, in consultation with the Sec-
retary of the Treasury, shall issue regulations to implement this
Act, including regulations to establish a domestic tracking and
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verification program that provides for the effective tracking of tuna
labeled under subsection (d). In the development of these regula-
tions, the Secretary shall establish appropriate procedures for
ensuring the confidentiality of proprietary information the submis-
sion of which is voluntary or mandatory. The regulations shall
address each of the following items:

“(1) The use of weight calculation for purposes of tracking
tuna caught, landed, processed, and exported.

“(2) Additional measures to enhance current ohserver
coverage, including the establishment of eriteria for training,
and for improving monitoring and reporting capabilities and
procedures,

*(8) The designation of well location, procedures for sealing
holds, procedures for monitoring and certifying both above and
below deck, or through equally effective methods, the tracking
and verification of tuna labeled under subsection (d).

“(4) The reporting, receipt, and database storage of radio
and facsimile transmittals from fishing vessels containing
information related to the tracking and verification of tuna,
and the definition of set.

“(5) The shore-based verification and tracking throughout
the fishing, transshipment, and canning process by means of
Inter-American Tropical Tuna Commission trip records or
otherwise,

“(6) The use of periodic audits and spot checks for caught,
landed, and processed tuna products Iabeled in accordance with
subsection (d).

“(7) The provision of timely access to data required under
this subsection by the Secretary from harvesting nations to
undertake the actions required in paragraph (6) of this para-
graph.

The Secretary may make such adjustments as may be appropriate
to the regulations promulgated under this’ Subsection to implement
an international tracking and verification program that meets or
exceeds the minimum requirements established by the Secretary
under this subsection.”.

(c) FINDINGS CONCERNING IMPACT ON DEPLETED STOCKS.—The
Dolphin Protection Consumer Information Act (16 U.S.C. 1385)
is amended by striking subsections (g), (h}, and (i) and inserting
the following:

“(g) SECRETARIAL FINDINGS.—(1) Between March 1, 1999, and
March 31, 1999, the Secretary shall, on the basis of the research
conducted before March 1, 1999, under section 304(a) of the Marine
Mammal Protection Act of 1972, information obtained under the
International Dolphin Conservation Program, and any other rel-
evant information, make an initial finding regarding whether the
intentional deployment on or encirclement of dolphins with purse
seine nets is having a significant adverse impact on any depleted
dolphin stock in the eastern tropical Pacific Ocean. The initial
finding shall be published immediately in the Federal Register
and shall become effective upon a subsequent date determined
by the Secretary.

“2) Between July 1, 2001, and December 31, 2002, the
Secretary shall, on the basis of the completed study conducted
under section 304(a) of the Marine Mammal Protection Act of 1972,
information obtained under the International Dolphin Conservation
Program, and any other relevant information, make a finding
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regarding whether the intentional deployment on or encirclement
of dolphins with purse seine nets is baving a significant adverse
impact on any depleted dolphin stock in the eastern tropical Pacific
Ocean. The finding shall be published immediately in the Federal
Register and shall become effective upon a subsequent date deter-
mined by the Secretary.

“(h) CERTIFICATION BY CAPTAIN AND OBSERVER.—

“(1) Unless otherwise required by paragraph (2), the certifi-
cation by the captain under subsection (d)(2)(B)i) and the cer-
tiflcation provided by the observer as specified in subsection
(d}2)(B)(ii) shall be that no dolphins were killed or seriously
injured during the sets in which the tuna were caught.

“2) The certification by the captain under subsection
{(dN2)(B)i) and the certification provided by the observer as
specified under subsection (d)(2)(B)ii) shall be that no tuna
were caught on the trip in which such tuna were harvested
using a purse seine net intentionally deployed on or to encirele
dolphins, and that no dolphins were killed or seriously injured
during the sets in which the tuna were caught, if the tuna
were caught on a trip commencing-

“(A) before the effective date of the initial finding by
the Secretary under subsection (g)(1);

“(B) after the effective date of such initial finding and
before the effective date of the finding of the Secretary
under subsection (g)(2), where the initial finding is that
the intentional deployment on or encirclement of dolphins
is having a significant adverse impact on any depleted
dolphin stock; or

*(C) after the effective date of the finding under sub-
section (g)(2), where such finding is that the intentional
deployment on or encirclement of dolphins is having -a
significant adverse impact on any such depleted stock.”.

SEC. 6. AMENDMENTS TO TITLE IIL

(a) CHANGE OF TI1TLE HEADING.—The heading of title III is
amended to read as follows:

“TITLE III—INTERNATIONAL DOLPHIN CONSERVATION
PROGRAM”.

(b) ADDITIONAL FINDINGS.—Section 301 {16 U.8.C. 1411) is
amended—

(1) by striking paragraph (4) of subsection {a) and inserting
the following:

“(4) Nations harvesting yellowfin tuna in the eastern
tropical Pacific Ocean have demonstrated their willingness to
participate in appropriate multilateral agreements to reduce
dolphin mortality progressively to a level approaching zero
through the setting of annual limits, with the goal of eliminat-
ing dolphin mortality in that fishery. Recognition of the Inter-
national Dolphin Conservation Program will assure that the
existing trend of reduced dolphin mortality continues; that
individual stocks of dolphins are adequately protected; and
that the goal of eliminating all dolphin mortality continues
to be a priority.”; and

(2) by striking paragraphs (2) and (3) of subsection (b)
and inserting the following:
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“(2) support the International Dolphin Conservation Pro-
gram and efforts within the Program to reduce, with the goal
of eliminating, the mortality referred to in paragraph (1);

“(3) ensure that the market of the United States does
not act as an incentive to the harvest of tuna caught with
driftnets or caught by purse seine vessels in the eastern tropical
Pacific Ocean not operating in compliance with the Inter-
national Dolphin Conservation Program;”.

(e) Title IIT (16 U.S.C. 1411 et seq.) is amended by striking
sections 302 through 306 (16 U.S.C. 1412 through 1416) and insert-
ing the following:

“SEC. 302. INTERNATIONAL DOLPHIN CONSERVATION PROGRAM.

“The Secretary of State, in consultation with the Secretary,
shall seek to secure a binding international agreement to establish
an International Dolphin Consgervation Program that requires—

“(1) that the total annual dolphin mortality in the purse
seine fishery for yellowfin tuna in the eastern tropical Pacific
Ocean shall not exceed 5,000 animals with a commitment and
ohjective to progressively reduce dolphin mortality to a level
approaching zero through the setting of annual limits;

“(2) the establishment of a per-stock per-year dolphin
mortality limit, to be in effect through calendar year 2000,
at a level between 0.2 percent and 0.1 percent of the minimum
population estimate, as calculated, revised, or approved by the
Secretary;

“(3) the establishment of a per-stock per-year dolphin
mortality limit, beginning with the calendar year 2001, at a
level less than or equal to 0.1 percent of the minimum
population estimate as calculated, revised, or approved by the
Secretary; ;

“(4) that if a dolphin mortality limit is exceeded under—

“A) paragraph (1), all sets“dn dolphins shall cease
for the applicable fishing year; and

“B) paragraph (2) or (3), all sets on the stocks covered
under paragraph (2) or (3} and any mixed schools that
contain any of those stocks shall cease for the applicable
fishing year;

“(8) a scientific review and assessment to be conducted
in calendar year 1998 to—

“(A) assess progress in meeting the objectives set for
calendar year 2000 under paragraph (2); and

“B) as appropriate, consider recommendations for
meeting these objectives;

“(6) a scientific review and assessment to be conducted
in calendar year 2000—

“(A) to review the stocks covered under paragraph

(3); and

“(B) as appropriate to consider recommendations fo
further the objectives set under that paragraph;

“(7) the establishment of a per vessel maximum annual
dolphin mortality limit consistent with the established per-
year mortality limits, as determined under paragraphs (1)
through (3); and

“(8) the provision of a system of incentives to vessel cap-
tains to continue to reduce dolphin mortality, with the goal
of eliminating dolphin mortality.
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“SEC. 303. REGULATORY AUTHORITY OF THE SECRETARY.

“(a) REGULATIONS.—

“(1) The Secretary shall issue regulations, and revise those
regulations as may be appropriate, to implement the Inter-
national Dolphin Conservation Program.

“(2)A) The Secretary shall issue regulations to authorize
and govern the taking of marine mammals in the eastern
tropical Pacific Ocean, including any species of marine mammal
designated as depleted under this Act but not listed as endan-
gered or threatened under the Endangered Species Act (16
1J.5.C. 1531 et seq.), by vessels of the United States participat-
ing in the International Dolphin Conservation Program.

“(B) Regulations issued under this section shall include
provisions—

“(1) requiring observers on each vessel;

“(ii) requiring use of the backdown procedure or other
procedures equally or more effective in avoiding mortality
of, or serious injury to, marine mammals in fishing oper-
ations;

“(iii) prohibiting intentional sets on stocks and schools
in accordance with the International Dolphin Conservation
Program;

“(iv) requiring the use of special equipment, including
dolphin safety panels in nets, monitoring devices as identi-
fied by the International Dolphin Conservation Program
to detect unsafe fishing conditions that may cause high
incidental dolphin mortality before nets are deployed by
a tuna vessel, operable rafts, speedboats with towing bri-
dles, floodlights in operable condition, and diving masks
and snorkels; .

“(v) ensuring that the backdown procedure during sets
of purse seine net on marine mammals is completed and
rolling of the net to sack up NWas begun no later than
30 minutes before sundown;

“vi) banning the use of explosive devices in all purse
seine operations;

“(vii) establishing per vessel maximum annual dolphin
mortality limits, total dolphin mortality limits and
per-stock per-year mortality imits in accordance with the
International Dolphin Conservation Program;

“(viil) preventing the making of intentional sets on
dolphing after reaching either the vessel maximum annual
dolphin mortality limits, total dolphin mortality limits, or
per-stock per-year mortality limits;

“(ix) preventing the fishing on dolphins by a vessel
without an assigned vessel dolphin mortality limit;

“ix) allowing for the authorization and conduct of
experimental fishing operations, under such terms and
conditions as the Secretary may prescribe, for the purpose
of testing proposed Improvements in fishing techniques
and equipment that may reduce or eliminate dolphin
mortality or serious injury do not require the encirclement
of dolphins in the course of commercial yellowfin tuna
fishing;

“(xi) authorizing fishing within the area covered by
the International Dolphin Conservation Program by vessels
of the United States without the use of special equipment
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or nets if the vessel takes an observer and does not inten-

tionally deploy nets on, or encircle, dolphins, under such

terms and conditions as the Secretary may prescribe; and

“(xii) containing such other restrictions and require-
ments as the Secretary determines are necessary to
implement the International Dolphin Conservation Pro-
gram with respect to vessels of the United States.

“(C) ADJUSTMENTS TO REQUIREMENTS.—The Secretary may
make such adjustments as may be appropriate to requirements
of subparagraph (B) that pertain to fishing gear, vessel equip-
ment, and fishing practices to the extent the adjustments are
consistent with the International Delphin Conservation Pro-

am.

‘g(rb) CoNSULTATION.—In developing any regulation under this
section, the Secretary shall consult with the Secretary of State,
the Marine Mammal Commission, and the United States Commis-
sioners to the Inter-American Tropical Tuna Commission appointed
und)er section 3 of the Tuna Conventions Act of 1950 (16 U.S.C.
952),

“(¢) EMERGENCY REGULATIONS.—

“(1) If the Secretary determines, on the basis of the best
scientific information available (including research conducted
under section 304 and information cbtained under the Inter-
national Daolphin Conservation Program) that the incidental
mortality and serious injury of marine mammals authorized
under this title is having, or is likely to have, a significant
adverse impact on a marine mammal stock or species, the
Secretary shall—

“(A) notify the Inter-American Tropical Tuna Commis-
sion of his or her determination, along with recommenda-
tions to the Commission as to actions necessary to reduce
incidental mortality and serious injury and mitigate such
adverse impact; and v

“(B) prescribe emergency regulations to reduce inciden-
tal mortality and serious injury and mitigate such adverse
impact.

“(2) Before taking action under subparagraph (A) or (B)
of paragraph (1), the Secretary shall consult with the Secretary
of State, the Marine Mammal Commission, and the United
States Commissioners to the Inter-American Tropical Tuna
Commission.

“(3) Emergency regulations prescribed under this sub-
section—

“(A) shall be published in the Federal Register,
together with an explanation thereof:

“B) shall remain in effect for the duration of the
applicable fishing year; and

“C) may be terminated by the Secretary at an earlier
date by publication in the Federal Register of a notice
of termination if the Secretary determines that the reasons
for the emergency action no longer exist,

“(4) If the Secretary finds that the incidental mortality
and serious injury of marine mammals in the yellowfin tuna
fishery in the eastern tropical Pacific Ocean is continuing to
have a significant adverse impact on a stock or species, the
Secretary may extend the emergency regulations for such addi-
tional periods as may be necessary.
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“(5) Within 120 days after the Secretary notifies the United
States Commissioners to the Inter-American Tropical Tuna
Commission of the Secretary’s determination under paragraph
(1XA), the United States Commissioners shall call for a special
meeting of the Commission to address the actions necessary
to reduce incidental mortality and serious injury and mitigate
the adverse impact which resulted in the determination. The
Commissioners shall report the results of the special meeting
in writing to the Secretary and to the Secretary of State.
In their report, the Commissioners shall—

“A) include a description of the actions taken by the
harvesting nations or under the International Dolphin Con-
servation Program to reduce the incidental mortality and
serious injury and measures to mitigate the adverse impaect
on the marine mammal species or stock;

“(B) indicate whether, in their judgment, the actions
taken address the problem adequately; and

“C) if they indicate that the actions taken do not
address the problem adequately, include recommendations
of such additional action to be taken as may be necessary.

“SEC. 304. RESEARCH.

“(a) REQUIRED RESEARCH.—

“(1) Iv GENERAL.—The Secretary shall, in consultation with
the Marine Mammal Commission and the Inter-American
Tropical Tuna Commission, conduct a study of the effect of
intentional encirclement (including chase} on delphins and dol-
phin stocks incidentally taken in the course of purse seine
fishing for yellowfin tuna in the eastern tropical Pacific Ocean.
The study, which shall commence on October 1, 1997, shall
consist of abundance surveys as described in paragraph (2)
and stress studies as described in paragraph (3), and shall
address the question of whether such encirclement is having
a significant adverse impact on any depleted dolphin stock
in the eastern tropical Pacific Ocean.

“(2) POPULATION ABUNDANCE SURVEYS.—The abundance
surveys under this subsection shall survey the abundance of
such depleted stocks and shall be conducted during each of
the calendar years 1998, 1999, and 2000.

“(3) STRESS STUDMES.—The stress studies under this sub-
section shall include—

“(A} a review of relevant stress-related research and
a 3-year series of necropsy samples from dolphins obtained
by commercial vessels;

“(B) a 1-year review of relevant historical demographic
and biclogical data related to dolphins and dolphin stocks
referred to in paragraph (1); and

“(C} an experiment involving the repeated chasing and
capturing of dolphins by means of intentional encirclement.
“(4) REPORT.—No later than 90 days after publishing the

finding under subsection {g}2) of the Dolphin Protection
Consumer Information Act, the Secretary shall complete and
submit a report containing the results of the research deseribed
in this subsection to the United States Senate Commitiee on
Commerce, Science, and Transportation and the United States
House of Representatives Committees on Resources and on
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Commerce, and to the Inter-American Tropical Tuna Commis-
ston.
“{b) OTHER RESEARCH.—

“(1) IN GENERAL.—In addition to conducting the research
described in subsection (a), the Secretary shall, in consultation
with the Marine Mammal Commission and in cooperation with
the nations participating in the International Dolphin
Conservation Program and the Inter-American Tropical Tuna
Comimission, undertake or support appropriate scientific
research to further the goals of the International Dolphin Con-
servation Program.

“(2) SPECIFIC AREAS OF RESEARCH.—Research carried out
under paragraph (1} may include—

“{A) projects to devise cost-effective fishing methods
and gear so as to reduce, with the goal of eliminating,
the incidental mortality and serious injury of marine mam-
mals in connection with commercial purse seine fishing
in the eastern tropical Pacific Ocean;

“(B) projects to develop cost-effective methods of fishing
for mature yellowfin tuna without setting nets on dolphins
or other marine mammals;

“(C) projects to carry out stock assessments for those
marine mammal species and marine mammal stocks taken
in the purse seine fishery for yellowfin tuna in the eastern
tropical Pacific Ocean, including species or stocks not
within waters under the jurisdiction of the United States;
and

“D) projects to determine the extent to which the
incidental take of nontarget species, including juvenile
tuna, occurs in the course of purse seine fishing for yellow-
fin tuna in the eastern tropical Pacific' Ocean, the
geographic location of the incidental take, and the impact
of that incidental take on tuna stécks and nontarget spe-
cles.

“(¢) AUTHORIZATION OF APPROPRIATIONS.—

“(1) There are authorized to be appropriated to the Sec-
retary the following amounts, to be used by the Secretary
to carry out the research described in subsection (a):

“(A) $4,000,000 for fiscal year 1998.

“(B) $3,000,000 for fiscal year 1999.

“(C) $4,000,000 for fiscal year 2000.

D) $1,000,000 for fiscal year 2001.

“(2) In addition to the amount authorized to be appro-
priated under paragraph (1), there are authorized to be
appropriated to the Secretary for carrying out this section
$3,000,000 for each of the fiscal years 1998, 1999, 2000, and
2001.

“SEC. 305. REPORTS BY THE SECRETARY.

“Notwithstanding section 103(f), the Secretary shall submit
annual reports to the Congress which include-—

“(1) results of research conducted pursuant to section 304;

“2) a description of the status and trends of stocks of
funa;

“(3) a description of the efforts to assess, avoid, reduce,
and minimize the bycatch of juvenile yellowfin tuna and bycatch
of nontarget species;
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“(4) a description of the activities of the International
Dolphin Conservation Program and of the efforts of the United
States in support of the Program’s goals and objectives, includ-
ing the protection of dolphin stocks in the eastern tropical
Pacific (Ocean, and an assessment of the effectiveness of the
Program;

“(5) actions taken by the Secretary under section
101(a)(2)B) and section 101(d);

“(6) copies of any relevant resolutions and decisions of
the Inter-American Tropical Tuna Commission, and any regula-
tions promulgated by the Secretary under this title; and

“7) any other information deemed relevant by the Sec-
retary.

“SEC. 306. PERMITS.

“(a) IN GENERAL.—

“(1) Consistent with the regulations issued pursuant to
section 303, the Secretary shall issue a permit to a vessel
of the United States authorizing participation in the Inter
national Dolphin Conservation Program and may require a
permit for the person actually in charge of and controlling
the fishing operation of the vessel. The Secretary shall prescribe
such procedures as are necessary to carry out this subsection,
including requiring the submission of—

“(A) the name and official number or other identifica-
tion of each fishing vessel for which a permit is sought,
together with the name and address of the owner thereof;

“(B) the tonnage, hold capacity, speed, processing
equipment, and type and quantity of gear, including an
inventory of special equipment required under section 303,
with respect to each vessel.

“(2) The Secretary is authorized to"¢harge a fee for granting
an authorization and issuing a permit under this section. The
level of fees charged under this paragraph may not exceed
the administrative cost incurred in granting an authorization
and issuing a permit. Fees collected under this paragraph shall
be available to the Under Secretary of Commerce for Oceans
and Atmosphere for expenses incurred in granting authoriza-
tions and issuing permits under this section.

“(3) After the effective date of the International Dolphin
Conservation Program Act, no vessel of the United States shall
operate in the yellowfin tuna fishery in the eastern tropical
Pacific Ocean without a valid permit issued under this section.
“(b) PERMIT SANCTIONS.—

“(1) In any case in which-

“(A) a vessel for which a permit has been issued under
this section has been used in the commission of an act
prohibited under section 307,

{B) the owner or operator of any such vessel or any
other person who has applied for or been issued a permit
under this section has acted in violation of section 307;
or

HC) any civil penalty or criminal fine imposed on a
vessel, owner or operator of a vessel, or other person who
has applied for or been issued a permit under this section
has not been paid or is overdue,



H.R.408—15

the Secretary may—

“(i) revoke any permit with respect to such vessel,
with or without prejudice to the issuance of subsequent
permits;

“(ii) suspend such permit for a period of time
considered by the Secretary to be appropriate;

“(iii} deny such permit; or

“(iv) impose additional conditions or restrictions
on any permit issued to, or applied for by, any such
vessel or person under this section.

“2) In imposing a sanction under this subsection, the
Secretary shall take into account—

“(A) the nature, circumstances, extent, and gravity of
the prohibited acts for which the sanction is imposed; and

“(B) with respect to the violator, the degree of culpabil-
ity, any history of prior offenses, and other such matters
as justice requires.

“(3) Transfer of ownership of a vessel, by sale or otherwise,
shall not extinguish any permit sanction that is in effect or
is pending at the time of transfer of ownership. Before executing
the transfer of ownership of a vessel, by sale or otherwise,
the owner shall disclose in writing to the prospective transferee
the existence of any permit sanction that will be in effect
or pending with respect to the vessel at the time of transfer.

“(4) In the case of any permit that is suspended for the
failure to pay a civil penalty or criminal fine, the Secretary
shall reinstate the permit upon payment of the penalty or
fine and interest thereon at the prevailing rate.

“(5) No sanctions shall be imposed under this section unless
there has been a prior opportunity for a hearing on the facts
underlying the viclation for which the sanction is imposed,
either in conjunction with a civil penalty proceeding under
this title or otherwise.”. v
{d) Section 307 (16 U.S.C. 1417) is amended—

(1) by striking paragraphs (1), (2), and (3) of subsection
(a} and inserting the following:

“(1) for any person to sell, purchase, offer for sale, trans-
port, or ship, in the United States, any tuna or tuna product
unless the tuna or tuna product is either dolphin safe or has
been harvested in compliance with the International Dolphin
Conservation Program by a country that is a member of the
Inter-American Tropical Tuna Commission or has initiated and
within 6 months thereafter completed all steps required of
applicant nations in accordance with Article V, paragraph 3
of the Convention establishing the Inter-American Tropical
Tuna Commission, to become a member of that organization;

(2} except as provided for in subsection 101(d), for any
person or vessel subject to the jurisdiction of the United States
intentionally to set a purse seine net on or to encircle any
marine mammal in the course of tuna fishing operations in
the eastern tropical Pacific Qcean except in accordance with
this title and regulations issued pursuant to this title; and

“(3) for any person to import any yvellowfin tuna or yellowfin
tuna product or any other fish or fish product in violation
of a ban on importation imposed under section 101(a)2);";

(2) by inserting “(aX5) or” before “(a)}8)" in subsection
(b)(2); and
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{3) by striking subsection (d).

{e) Section 308 (16 U.5.C. 1418) is repealed.

{f) CLERICAL AMENDMENTS.—The table of contents in the first
section of the Marine Mammal Protection Act of 1972 is amended
by striking the items relating to title III and inserting in lieu
thereof the following:

“TITLE IIF—INTERNATIONAL DOLPHIN CONSERVATION PROGRAM

“Sec. 301. Findings and policy.
“See. 302, International %Dlpi"li!l Conservation Program.
“Sec. 303. Regulatory authority of the Secretary.

“Sec. 304. Research.

“See. 305. Reports by the Secretary.

“Seec. 306. Permits.

“See. 307, Prohibitions.”.

SEC, 7. AMENDMENTS TO THE TUNA CONVENTIONS ACT.

(a) Section 3(c) of the Tuna Conventions Act (16 U.S.C. 952(c)
is amended to read as follows:

“(c) at least one shall be either the Administrator, or an appro-
priate officer, of the National Marine Fisheries Service; and”.

(b} Section 4 of the Tuna Conventions Act (16 U.S.C. 953)
iz amended to read as follows:

“SEC. 4. GENERAL ADVISORY COMMITTEE AND SCIENTIFIC ADVISORY
SUBCOMMITTEE.

“(a) APPOINTMENTS; PUBLIC PARTICIPATION; COMPENSATION.—
The Secretary, in consultation with the United States Commis-
sioners, shall-—

“(1) appoint a General Advisory Committee which shall
be composed of not less than 5 nor more than 15 persons
with balanced representation from the various groups partici-
pating in the fisheries included under the conventions, and
from nongovernmental conservation organizations;

“(2) appoint a Scientific Advisory Stbecommittee which shall
be composed of not less than 5 nor more than 15 qualified
scientists with balanced representation from the public and
private sectors, including nongovernmental conservation
organizations;

“(3) establish procedures to provide for appropriate public
participation and public meetings and to provide for the con-
fidentiality of confidential business data; and

“(4) fix the terms of office of the members of the General
Advisory Comimittee and Scientific Advisory Subcommittee, who
l.~3)halﬁ|. receive no compensation for their services as such mem-

ers.

“(b) FUNCTIONS.—

“(1) GENERAL ADVISORY COMMITTEE.—The General Advisory
Committee shall be invited to have representatives attend all
nonexecutive meetings of the United States sections and shall
be given full opportunity to examine and to be heard on all
proposed programs of investigations, reports, recommendations,
and regulations of the Commission. The General Advisory
Committee may attend all meetings of the international
commissions to which they are invited by such commissions.

“(2) SCIENTIFIC ADVISORY SUBCOMMITTEE.—

“A) AnviceE—The Scientific Advisory Subcommittee
shall advise the General Advisory Committee and the

Commissioners on matters including—
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“(1) the conservation of ecosystems;

“(ii) the sustainable uses of living marine resources
related to the tuna fishery in the eastern Pacific Ocean;
and ’

“(Hi) the long-term conservation and management
of stocks of living marine resources in the eastern
tropical Pacific Ocean.

“(B) OTHER FUNCTIONS AND ASSISTANCE.—The Sci-
entific Advisory Subcommittee shall, as requested by the
General Advisory Committee, the United States Commis-
sioners, or the Secretary, perform functions and provide
assistance required by formal agreements entered into by
the United States for this fishery, including the Inter-
national Dolphin Conservation Program. These functions
may include—

“(i} the review of data from the Program, including
data received from the Inter-American Tropical Tuna
Comimission;

“(ii) recommendations on research needs, including
ecosystems, fishing practices, and gear technology
research, including the development and use of selec-
tive, environmentally safe and cost-effective fishing
gear, and on the coordination and facilitation of such
research;

“(iily recommendations concerning scientific
reviews and assessments required under the Program
and engaging, as appropriate, in such reviews and
assessments;

“(iv) consulting with other experts as needed; and

“(v) recommending measures to assure the regular
and timely full exchange of data among the parties
to the Program and each nation’s National Scientific
Advisory Committee (or its equivalent).

“(3} ATTENDANCE AT MEETINGS.—The Scientific Advisory
Subcommittee shall be invited to have representatives attend
all nonexecutive meetings of the United States sections and
the General Advisory Subcommittee and shall be given full
opportunity to examine and to be heard on all preposed pro-
grams of scientific investigation, scientific reports, and scientific
recommendations of the commission. Representatives of the
Scientific Advisory Subcommittee may attend meetings of the
Inter-American Tropical Tuna Commission in accordance with
the rules of such Commission.”.

{c) BrcarcH Repuction.—The Tuna Conventions Act (16 1U.S.C,
951 et seq.) is amended by adding at the end thereof the following:

“SEC. 15. REDUCTION OF BYCATCH IN THE EASTERN TROPICAL
PACIFIC OCEAN.

“The Secretary of State, in consultation with the Secretary
of Commerce and acting through the United States Commissioners,
shall seek, in cooperation with other nations whose vessel fish
for tuna in the eastern tropical Pacific Ocean, to establizh standards
and measures for a bycatch reduction program for vessels fishing
for yellowfin tuna in the eastern tropical Pacific Ocean. The bycatch
reduction program shall include measures—
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“(1} to require, to the maximum extent practicable, that
sea turtles and other threatened species and endangered species
are released alive;

“(2) to reduce, to the maximum extent practicable, the
harvest of nontarget species;

“(3) to reduce, to the maximum extent practicable, the
mortality of nontarget species; and

“(4) to reduce, to the maximum extent practicable, the
mortality of juveniles of the target species.”.

SEC. 8. EFFECTIVE DATES.

(a) AMENDMENTS TO TAXKE Errect WHEN IDCP IN FORCE—
Sections 3 through 7 of this Act (except for section 304 of the
Marine Mammal Protection Act of 1972 as added by section 6
of this Act) shall become effective upon—

(1) certification by the Secretary of Commerce that—

(A) sufficient funding is available to complete the first
vear of the study required under section 304(a) of the

Marine Mammal Protection Act of 1972, as so added; and

(B) the study has commenced; and

(2) certification by the Secretary of State to Congress that
a binding resolution of the Inter-American Tropical Tuna
Commission or other legally binding instrument establishing
the International Dolphin Conservation Program has been
adopted and is in force.

(b) SPECIAL EFFECTIVE DATE —Notwithstanding subsection (a),
the Secretary of Commerce may issue regulations under—

(1) subsection (f{(2) of the Dolphin Protection Consumer
Information Act (16 U.S.C. 1385(f)(2)), as added by section
5(b) of this Act; :

(2) section 303{(a) of the Marine_Mammal Protection Ac
of 1972 (16 UU.5.C. 1413(a)), as added by section 6{c) of this
Act,

at any time after the date of enactment of this Act.

Speaker of the House of Represenfatives.

Vice President of the United States and
President of the Senate.
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DEPARTMENT OF COMMERCE

International Trade Administration
(A-489-501)

Certain Welded Carbon Steel Pipe and
Tube from Turkey: Extension of Final
Results of Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: September 21, 2005.

FOR FURTHER INFORMATION CONTACT:
Christopher Hargett, AD/CVD
Operations, Office 3, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Ave, NW, Washington, DC 20230;
telephone: (202) 482—-4161.

SUPPLEMENTARY INFORMATION:
Background

On June 30, 2004, the Department
initiated an administrative review of the
antidumping duty order on certain
welded carbon steel pipe and tube from
Turkey. See Initiation of Antidumping
and Countervailing Duty Administrative
Reviews and Request for Revocation in
Part, 69 FR 39409. On November 1,
2004, the Department fully extended the
preliminary results of the
aforementioned review by 120 days. See
Certain Welded Carbon Steel Pipe and
Tube From Turkey: Extension of Time
Limit for Preliminary Results of
Antidumping Duty Administrative
Review, 69 FR 63366. On June 7, 2005,
the Department published the
preliminary results of its review. See
Notice of Preliminary Results of
Antidumping Duty Administrative
Review: Certain Welded Carbon Steel
Pipe and Tube from Turkey, 70 FR
33084. The final results are currently
due no later than October 5, 2005.

Extension of Time Limits for Final
Results of Review

Section 751(a)(3)(A) of the Tariff Act
of 1930, as amended (“the Act”),
requires the Department of Commerce
(“the Department”) to issue (1) the
preliminary results of a review within
245 days after the last day of the
anniversary month of an order or
finding for which a review is requested,
and (2) the final results within 120 days
after the date on which the preliminary
results are published. However, if it is
not practicable to complete the review
within that time period, section
751(a)(3)(A) of the Act allows the
Department to extend the time limit for
the preliminary results to a maximum of

365 days and the final results to a
maximum of 180 days (or 300 days if
the Department does not extend the
time limit for the preliminary results)
from the date of the publication of the
preliminary results. See also 19 CFR
351.213(h)(2).

We determine that it is not practicable
to complete the final results of this
review within the original time limit
because the Department needs
additional time to fully consider parties’
arguments regarding the proposed
modifications to the computation of
duty drawback.

Therefore, we are extending the
deadline for the final results of the
above-referenced review by 60 days,
until December 4, 2005. However,
December 4, 2005, falls on Sunday, and
it is the Department’s long—standing
practice to issue a determination the
next business day when the statutory
deadline falls on a weekend, federal
holiday, or any other day when the
Department is closed. See Notice of
Clarification: Application of “Next
Business Day’” Rule for Administrative
Determination Deadlines Pursuant to
the Tariff Act of 1930, As Amended, 70
FR 24533 (May 10, 2005). Accordingly,
the deadline for completion of the final
results is December 5, 2005.

Dated: September 15, 2005.
Barbara E. Tillman,

Acting Deputy Assistant Secretary for Import
Administration.

[FR Doc. 05-18851 Filed 9—20-05; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Proposed Information Collection;
Comment Request; International
Dolphin Conservation Program

AGENCY: National Oceanic and
Atmospheric Administration (NOAA).
ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995.
DATES: Written comments must be
submitted on or before November 21,
2005.

ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,

Department of Commerce, Room 6625,
14th and Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at dHynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Cathy E. Campbell, 562—
980—4060 or
cathy.e.campbell@noaa.gov.

SUPPLEMENTARY INFORMATION:
1. Abstract

The National Oceanic and
Atmospheric Administration (NOAA)
collects information to implement the
International Dolphin Conservation
Program Act. The Act allows entry of
yellowfin tuna into the United States,
under specific conditions, from nations
in the Program that would otherwise be
under embargo. The Act also allows
U.S. fishing vessels to participate in the
yellowfin tuna fishery in the eastern
tropical Pacific Ocean on terms
equivalent with the vessels of other
nations.

The regulations implementing the Act
are at 50 CFR part 229. The
recordkeeping and reporting
requirements at 50 CFR part 229 form
the basis for this collection of
information. Through this collection of
information, NOAA is able to track and
verify “dolphin safe’” and “non-dolphin
safe” tuna products from catch through
the U.S. market.

1I. Method of Collection

Paper applications, other paper
records, electronic and facsimile
reports, and telephone calls are required
from participants, and methods of
submittal include e-mail and facsimile
transmission of paper forms.

III. Data

OMB Number: 0648—0387.

Form Number: None.

Type of Review: Regular submission.

Affected Public: Business or other for-
profit organizations; and Individuals or
households.

Estimated Number of Respondents:
38.

Estimated Time Per Response: 30
minutes for a vessel permit application;
10 minutes for an operator permit
application; 30 minutes for a request for
a waiver to transit the eastern tropical
Pacific Ocean without a permit (and
subsequent radio reporting); 10 minutes
for a notification of vessel departure; 10
minutes for a change in permit operator;
10 minutes for notification of a net
modification; 10 hours for an
experimental fishing operation waiver;
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15 minutes for a request for a Dolphin
Mortality Limit; 10 minutes for
notification of vessel arrival; 60 minutes
for a tuna tracking form; 10 minutes for
a monthly tuna storage removal report;
60 minutes for a monthly tuna receiving
report; and 30 minutes for a special
report documenting the origin of tuna (if
requested by the NOAA Administrator).

Estimated Total Annual Burden
Hours: 135.

Estimated Total Annual Cost to
Public: $519.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: September 15, 2005.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 05-18769 Filed 9-20-05; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Proposed Information Collection;
Comment Request; Northeast
Fisheries Observer Program
Fishermen’s Comment Card

AGENCY: National Oceanic and
Atmospheric Administration (NOAA).

ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995.

DATES: Written comments must be
submitted on or before November 21,
2005.

ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6625,
14th and Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at dHynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Amy S. Van Atten, (508)
495-2266 or Amy.Van.Atten@noaa.gov.

SUPPLEMENTARY INFORMATION:
I. Abstract

The National Marine Fisheries Service
(NMFS) Northeast Fisheries Observer
Program (NEFOP) is managed by the
Fisheries Sampling Branch (FSB) at the
Northeast Fisheries Science Center
(NEFSC). NEFOP observers serve aboard
commercial fishing vessels from Maine
to North Carolina as required by the
Magnuson-Stevens Fishery
Conservation and Management Act and
the Marine Mammal Protection Act.

NMFS NEFSC requests information
from fishermen who have had NEFOP
observers on their vessels. This
information would be collected on a
voluntary basis as a qualitative survey to
provide NMFS with direct feedback on
observer performance. This information,
upon receipt, will ensure higher data
quality, help to detect fraud, assess
contractor performance, provide
feedback on observer performance, and
offer a direct line of communication
from fishermen to the NEFOP
management.

I1. Method of Collection

Paper survey with a pre-addressed,
pre-paid postage to be submitted to the
NEFOP at the NEFSC. The survey will
also be available on the Internet.

II1. Data

OMB Number: None.

Form Number: None.

Type of Review: Regular submission.

Affected Public: Not-for-profit
institutions; and business or other for-
profits organizations.

Estimated Number of Respondents:
800.

Estimated Time Per Response: 15
minutes.

Estimated Total Annual Burden
Hours: 200.

Estimated Total Annual Cost to
Public: $0.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: September 15, 2005.

Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 05-18770 Filed 9-20-05; 8:45 am]|
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 091505D]

New England Fishery Management
Council; Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; public meetings.

SUMMARY: The New England Fishery
Management Council (Council) will
hold a series of ten workshops to
consider actions affecting New England
fisheries in the exclusive economic zone
(EEZ). Specifically, the Council will be
soliciting information from fisheries
stakeholders on topics relating to the
potential incorporation of ecosystem-
based approaches in New England
fishery management. Recommendations
from these workshops will be brought to
the full Council for formal consideration
and action, if appropriate.

DATES: The workshops will be held in
October and November 2005. See
SUPPLEMENTARY INFORMATION for times
and locations of the meetings.
ADDRESSES: Meeting address: The
workshops will be held in Gouldsboro,
ME; Rockland, ME; Portland, ME;
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