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SUPPORTING STATEMENT 
APPLICATION TO SHUCK SURF CLAMS/OCEAN QUAHOGS AT SEA 

OMB CONTROL NO. 0648-0240 
 
 
A.  JUSTIFICATION 
 
This request is for renewal of this information collection.
 
1.  Explain the circumstances that make the collection of information necessary. 
 
Under the Magnuson-Stevens Fishery Conservation and Management Act (Magnuson-Stevens 
Act), as amended in 2006, the Secretary of Commerce is authorized to adopt such regulations as 
may be necessary to carry out the conservation and management objectives of fishery 
management plans. The regulations governing the Atlantic surfclam and ocean quahog fishery 
including the collections of information described below are found in 50 CFR part 648, subpart 
E.   
 
Individual transferable quota 
 
Amendment 8 to the Fishery Management Plan for Atlantic surfclams and ocean quahogs was 
published on June 14, 1990, with the regulations effective September 30, 1990.  The amendment 
provided for individual transferable quotas (ITQs) by species (surfclam or ocean quahog) for 
individuals who were qualified to receive an ITQ for either or both species.  ITQs were issued in 
September, 1990 to individual owners, based on their percentage share of the annual allowed 
quota for harvest.   
 
Allocations are expressed in terms of bushels, but tracked and transferred in terms of the cages in 
which harvested product is landed and shipped (a cage contains 32 bushels of product).  To 
facilitate enforcement and tracking, sequentially numbered tags are issued to each owner on an 
annual basis and all cages of product must be tagged, with tag use reported by both the 
harvesting vessel and the purchasing dealer.  Each allocation owner is issued an allocation permit 
which specifies the amount of their allocation and the tag numbers they are required to use 
during the harvest of their allocation. Individual allocations are transferable per regulations 
found at 50 CFR 648.70(b)(l) and (2).  Owners may transfer their allocation on a permanent basis 
or may transfer tags to other vessel owners to use on a temporary (annual) basis.  This 
transferability means that the allocation ownership frequently changes.   
 
The ITQ Allocation Transfer Form is required by National Marine Fisheries Service (NMFS) to 
process and register ITQ transactions.  Information required on the transfer form includes 
allocation owner name, allocation number (assigned by NMFS for internal tracking), and the 
numbers of the tags associated with the transfer. Once processed, new allocation permits are 
issued and all NMFS databases are updated. .    
 
Shucking clams at sea 
 
Because of potential difficulties in disposing of clam shells on shore, Amendment 8 allows for 
the Regional Administrator to approve requests to shuck product at sea.  However, because of 

http://www.nmfs.noaa.gov/msa2005/docs/MSA_amended_msa%20_20070112_FINAL.pdf
http://www.nmfs.noaa.gov/msa2005/docs/MSA_amended_msa%20_20070112_FINAL.pdf
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=c72a90041a323ee5955b53789cd81258&rgn=div6&view=text&node=50:8.0.1.1.6.5&idno=50
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=c72a90041a323ee5955b53789cd81258&rgn=div6&view=text&node=50:8.0.1.1.6.5&idno=50
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=c72a90041a323ee5955b53789cd81258&rgn=div8&view=text&node=50:8.0.1.1.6.5.1.1&idno=50
http://www.nmfs.noaa.gov/
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the difficulties involved in converting the volume of shucked clam meats to bushels, the 
regulations allow shucking at sea only if the vessel carries a NMFS-approved observer.  The 
observer is necessary to certify the amount, in bushels, of unshucked product that the vessel has 
processed at sea.  The regulations authorizing this collection are found at 50 CFR 648.74. 
 
This information collection includes the form to request the transfer of ITQ allocation or cage 
tags and the application to request authorization to shuck product at sea.  The latter collection 
includes the cost of carrying a NMFS-approved observer if the application is accepted.  These 
two information collections are necessary to the administration and the monitoring of quota for 
the Atlantic surfclam and ocean quahog ITQ program. 
 
2.  Explain how, by whom, how frequently, and for what purpose the information will be 
used.  If the information collected will be disseminated to the public or used to support 
information that will be disseminated to the public, then explain how the collection 
complies with all applicable Information Quality Guidelines. 
 
The information on the ITQ transfer form is used by NMFS to maintain a proper accounting of 
an individual or corporation’s quota share.  Allocation permits, which are mailed to the 
allocation holder after each transaction, serve as receipts showing the allocation holder’s current 
account balance.  The allocation permits are used by Law Enforcement agents in the field to 
verify that individual harvesters are authorized to use the tags they possess, and to ensure that 
individual allocations are not exceeded since overfishing of individual allocations would lead to 
overfishing of the overall species quota.  Specific questions on the form include the type of 
transfer requested (permanent or temporary), the name and ITQ allocation numbers of the 
transferor and the transferee, and the cage tags requested to be transferred.  These data fields are 
necessary in order to identify the companies or individuals and ITQ tags involved in the 
transaction.  Omission of any one of these fields would leave ambiguity and the opportunity for 
error in processing the request.   
 
If an entity is a new entrant to the fishery, an ITQ allocation number needs to be assigned.  This 
is a one-time requirement per entity.  Section 4 of the application requests standard contact 
information (name, address, fishing vessel, and telephone number) as well as verification that the 
entity is eligible to own a documented vessel under the terms of 46 U.S.C. 12102(a).  This 
section of the United States Code outlines the U.S. citizenship requirements for documenting a 
vessel with the U.S. Coast Guard.  Since the ITQ program conveys certain ownership rights over 
a natural resource of the Northeastern U.S., it is required that the allocation owner meet the same 
citizenship requirements as that required to document a fishing vessel.  This requirement is 
authorized at § 648.70(b)(1).  Both parties involved in the transfer, or their authorized agents, are 
required to sign the form.    
 
The information contained in the application to shuck product at sea is used by the NMFS to 
evaluate if the process used to shuck at sea allows for the proper accounting of the harvest in 
terms of unshucked bushels, which is the measure used to monitor the quota.  The NMFS-
approved observer is necessary to certify the information reported in the vessel’s shellfish 
logbook.  Information requested includes the applicant’s contact information (name, address, and 
ITQ allocation number), specifications of the harvesting vessel, and accommodations for the 
observer.  Specifications on the harvesting vessel and the harvesting process are required in order 
to evaluate if the operations facilitate the proper accounting of harvested unshucked product.  As 

http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=c72a90041a323ee5955b53789cd81258&rgn=div8&view=text&node=50:8.0.1.1.6.5.1.5&idno=50
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mentioned previously, the quotas are monitored and enforced using unshucked bushels.  Thus 
any authorization to deviate from this method of accounting needs to be thoroughly evaluated.  
Since a NMFS-approved observer is required to certify the vessel’s shellfish logbook, NMFS 
requires that suitable accommodations for the observer are available on the vessel. 
 
As explained in the preceding paragraphs, the information gathered has utility.  NMFS will retain 
control over the information and safeguard it from improper access, modification, and 
destruction, consistent with National Oceanic and Atmospheric Administration (NOAA) 
standards for confidentiality, privacy, and electronic information.  See response to Question 10 
of this Supporting Statement for more information on confidentiality and privacy. The 
information collection is designed to yield data that meet all applicable information quality 
guidelines. Although the information collected is not expected to be disseminated directly to the 
public, results may be used in scientific, management, technical or general informational 
publications. Should NOAA Fisheries Service decide to disseminate the information, it will be 
subject to the quality control measures and pre-dissemination review pursuant to Section 515 of 
Public Law 106-554. 
 
3.  Describe whether, and to what extent, the collection of information involves the use of 
automated, electronic, mechanical, or other technological techniques or other forms of 
information technology. 
 
Because the form is used to transfer individual property rights, NMFS General Counsel requires 
a hard copy of the ITQ Transfer Form with an original signature.  The fillable printable ITQ Tag 
Transfer Form is available online for respondents through the NMFS forms portal at 
http://www.nmfs.noaa.gov/gpea_forms/forms.htm.   
 
The application to shuck at sea is not currently available through the NMFS forms portal due to 
its infrequent use, but it will be available online in the next few months. In the meantime, the 
form would be obtained by contacting the Sustainable Fisheries Division, Atlantic Surfclam and 
Ocean Quahog Policy Analyst. 
 
4.  Describe efforts to identify duplication. 
 
The information requested is unique to this fishery; thus, there is no duplication of items in this 
collection with other collections.  Since NMFS is the lead agency implementing the Magnuson-
Stevens Act, NMFS is very aware of all information collections required from fishermen. 
 
5.  If the collection of information involves small businesses or other small entities, describe 
the methods used to minimize burden.  
 
Small businesses are the primary respondents of the data collection.  The form used to gather 
data on ITQ transfers is designed to be simple and easy to complete, thus saving time for 
both the respondents and managers of the system.  The ability to make timely transfers gives 
these businesses the flexibility to make rational business decisions.   
 
 

http://www.fws.gov/informationquality/section515.html
http://www.fws.gov/informationquality/section515.html
http://www.fws.gov/informationquality/section515.html
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6.  Describe the consequences to the Federal program or policy activities if the collection is 
not conducted or is conducted less frequently.  
 
The frequency of submission is dependant upon how often the allocation holder desires to 
transfer quota.  If the information collection was not conducted, NMFS could not properly 
monitor and enforce the quota restrictions in the Atlantic surfclam and ocean quahog ITQ 
program.  If the application and the requirement to carry and observer for operations where 
product is shucked at sea were removed, then there would not exist a means to verify the quantity 
of product harvested by the vessel.  The consequences from the removal of either of these 
information collections would compromise the ability of NMFS to conserve and manage a public 
trust resource.  
 
7.  Explain any special circumstances that require the collection to be conducted in a 
manner inconsistent with OMB guidelines.  
 
This information collection is consistent with OMB guidelines. 
 
8.  Provide information on the PRA Federal Register Notice that solicited public comments 
on the information collection prior to this submission.  Summarize the public comments 
received in response to that notice and describe the actions taken by the agency in response 
to those comments.  Describe the efforts to consult with persons outside the agency to 
obtain their views on the availability of data, frequency of collection, the clarity of 
instructions and recordkeeping, disclosure, or reporting format (if any), and on the data 
elements to be recorded, disclosed, or reported. 
 
A Federal Register Notice published on July 25, 2008 (73 FR43409) solicited public comment 
on this renewal.  No comments were received. 
 
The ITQ management system was developed under the Magnuson-Stevens Act, and was the 
subject of extensive public hearing and public comment.  As the ITQ management system has 
evolved operationally, comment has been obtained on an ongoing basis through the Mid-Atlantic 
Fishery Management Council's Industry Advisors and Surfclam/Ocean Quahog Subcommittee. 
 
9.  Explain any decisions to provide payments or gifts to respondents, other than 
remuneration of contractors or grantees. 
 
No payments or gifts are made. 
 
10.  Describe any assurance or confidentiality provided to respondents and the basis for 
assurance in statute, regulation, or agency policy. 
 
The NMFS General Counsel has ruled that allocation information is public information because 
the ITQ system assigns shares of a public resource to the allocation holders.  Industry 
participants are well aware of this fact, and they are among the primary requesters of this 
information as they seek to transfer or obtain allocation. 
 



11.  Provide additional justification for any questions of a sensitive nature, such as sexual 
behavior and attitudes, religious beliefs, and other matters that are commonly considered 
private. 
 
No sensitive questions are asked. 
 
12.  Provide an estimate in hours of the burden of the collection of information. 
 
Table 1 below summarizes the burden hours estimated for this collection. 
 
The average annual number of ITQ transfer requests processed by NMFS from 2005 to 2007 was 
525.  It is estimated that each form takes approximately 5 minutes to complete.  Thus, the annual 
burden for the ITQ Transfer Request Form is approximately 44 hours.  NMFS received 2 
applications for shuck at sea authorization in 2005, and no applications in 2006 and 2007.  It is 
estimated that the time to gather the necessary information pertaining to the shuck at sea 
application takes 30 minutes per submission.  Averaging the three years provides less than 1 hour 
annual burden for the shuck at sea application.  Thus the total burden for the Shuck-at-Sea 
Application, rounded up, is 1 hour.  The total burden for this collection of information is 45 
hours. 

 
Table 1.  Cost and burden hours  

Information 
Collection 

No. of 
Entities 

Responding 

Avg. No. of 
Collections 
per Entity 

Total No. 
of 

Collections  
per Year 

Hrs per 
Collection 

Total 
Hours 

Cost to Public Cost to 
Govern

ment 

ITQ 
Transfer 
Request 

Form 

2051 3 525 5 minutes 44 $221 $1,100

Shuck 
At Sea 

Application 

1 1 1 30 
minutes 

1 $109,200.2 $50

TOTAL 206  526  45 $109,421 $1,150
1 205 unduplicated respondents. 
2 This cost includes the cost to carry a NMFS-approved observer on board the vessel during trips where product is 
shucked at sea. 
 
13.  Provide an estimate of the total annual cost burden to the respondents or record-
keepers resulting from the collection (excluding the value of the burden hours in #12 
above). 
 
The annual cost burden of this collection of information is summarized in Table 1. 
 
The cost burden for the ITQ Transfer Request Form or the Shuck-at-Sea Application is based on 
the postage of $0.42 per first-class stamp.  The cost to carry an observer as part of the 
authorization to shuck product at sea is based upon a rate of $700 per day at sea to carry the 
observer, for an average of 156 sea days per vessel.  This yields a total annual cost of 
approximately $109,421. 
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14.  Provide estimates of annualized cost to the Federal government. 
 
The annual cost to the Federal government is summarized in Table 1. 
 
The cost to the Federal government to process an ITQ Transfer Request Form is based on a rate 
of $25 per hour and a processing time of 12 transfers per hour.  This gives an annual cost of 
$1,100.  The application to shuck product at sea takes approximately 1 hour per application to 
process at a rate of $25 per hour.  This gives an annualized cost of $50.  Thus, the total cost to 
the Federal government for this collection of information is estimated to $1,150. There are 
virtually no mailing costs, as the ITQ form is available online, and there are so few requests for 
the Shuck at-Sea application. 
 
15.  Explain the reasons for any program changes or adjustments reported in Items 13 or 
14 of the OMB 83-I. 
 
Adjustments made to this renewal reflect: 1) a decrease of 75 responses and 6 hours, based on 
2005-2007 annual transfer and shuck-at-sea activity, and a related decrease in postal costs of 
$31.50 ($32); 2) an estimated one, rather than two, vessels requiring an observer, resulting in 
observer costs of $109,200 rather than $218,400. NOTE: Because ROCIS rounded down the 
current costs from $219,400 to $219,000, the difference appears to be smaller: $109,579 rather 
than the actual difference of $109, 979. 
 
16.  For collections whose results will be published, outline the plans for tabulation and 
publication. 
 
The results will not be published. 
 
17.  If seeking approval to not display the expiration date for OMB approval of the 
information collection, explain the reasons why display would be inappropriate. 
 
The expiration date will be displayed. 
 
18.  Explain each exception to the certification statement identified in Item 19 of the  
OMB 83-I. 
 
There are no exceptions. 
 
 
B.  COLLECTIONS OF INFORMATION EMPLOYING STATISTICAL METHODS 
 
This collection does not employ statistical methods. 
 



Request for Atlantic 
Surfclam or Ocean 

Quahog ITQ Allocation 
or Cage Tag Transfer  

 

 
 
 

 
Section 1.  Check which type of transfer you are requesting: 

 Permanent ITQ Allocation Transfer 

 Temporary Cage Tag Transfer 

 
Section 2. 

Transferer (Seller) 
Name: Allocation Number: 

Cage Tags to be Transferred 
 Beginning Tag Number Ending Tag Number Total Tags 

Tag Series 1:    
Tag Series 2:    
Tag Series 3:    
 
Section 3. 

Transferee (Buyer) 
Name: *Allocation Number: 

List of allocation numbers in which an interest is 
owned: 

* If an allocation number has not been issued 
Section 4 of this form must be completed.  NMFS 
will issue an allocation number upon receipt of the 
completed application. 

 
Section 4. 
Name:  
Vessel (if applicable):  
Street:  
City/ State/ Zip:  
Telephone:  
 
 

U.S. citizen requirement.  By checking this box you are indicating that you are 
eligible to own a documented vessel under the terms of 46 U.S.C. 12102(a) and 
are able to provide documentation attesting to such eligibility if requested by the 
National Marine Fisheries Service.  

 
Section 5. 
Signature of Transferer or Authorized Agent: 
 
 
 

Signature of Transferee or Authorized Agent: 

Date: 
 

Date: 

Public reporting burden for this collection of information is estimated to average 5 minutes per response, 
including time for reviewing instruction, searching existing data sources, gathering and maintaining data 
needed, and completing and reviewing the information.  Send comments regarding this burden estimate to:  NMFS, 
One Blackburn Drive, Gloucester, MA 01930. Notwithstanding any other provisions of the law, no person is 
required to respond to, nor shall any person be subjected to a penalty for failure to comply with, a 
collection of information subject to the requirements of the Paperwork Reduction Act, unless that collection 
of information displays a currently valid OMB Control Number. 
 
OMB Control No. 0648-0240
Expiration Date: 12/31/2008  

UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric Administration
NATIONAL MARINE FISHERIES SERVICE 
NORTHEAST REGION 
One Blackburn Drive 
Gloucester, MA 01930-2298 
 



APPLICATION TO SHUCK SURFCLAMS/OCEAN QUAHOGS AT SEA 
 
 
In order to receive authorization to shuck surf clams or ocean quahogs at sea, please provide the 
information requested below and mail to: 
     
    Regional Administrator 
    National Marine Fisheries Service 
    One Blackburn Drive 
    Gloucester, MA 01930  
 
This application is required under 50 CFR 648.74 in order to obtain a shucking-at-sea permit for 
the Atlantic surfclam and ocean quahog fishery.  Information provided on the application will 
allow the Regional Administrator to determine if a vessel has the capability to calculate the 
amount of surfclams or ocean quahogs harvested in the shell.  This information is needed to 
execute the individual transferable quota system which uses unshucked bushels as a standard unit 
of measure.   
 
1. Owner's Name: _________________________________________ 
 
2. Street: ________________________________________________ 
 
    City, St., Zip: __________________________________________ 
 
    Telephone: ____________________________________________ 
 
3. Vessel Name: __________________________________________ 
 
4. NMFS Permit Number: ______________________ 
 
5. On an attachment, or the back of this form, please describe the method to be used to calculate 
the amount of surf clams or ocean quahogs harvested in the shell. 
 
6. Vessel Dimensions:    Gross Tons ________       Length _________ 
 
7. Accommodations (for observer): ________________________________________________ 
 
____________________________________________________________________________ 
 
8. Length of Fishing Trip: _______________________________________________________ 
 
 
Signed: ________________________________          Dated: __________ 
 
 
 
 
Public reporting burden for this collection of information is estimated to average 30 minutes per response, 
including time for reviewing instruction, searching existing data sources, gathering and maintaining data 
needed, and completing and reviewing the information.  Send comments regarding this burden estimate to:  NMFS, 
One Blackburn Drive, Gloucester, MA 01930. Notwithstanding any other provisions of the law, no person is 
required to respond to, nor shall any person be subjected to a penalty for failure to comply with, a 
collection of information subject to the requirements of the Paperwork Reduction Act, unless that collection 
of information displays a currently valid OMB Control Number. 
 
OMB Control No. 0648-0240 
Expiration Date: 12/31/2008  



16 U.S.C. 1853 
MSA § 303 
 

 74 

SEC. 303.  CONTENTS OF FISHERY MANAGEMENT PLANS      16 U.S.C. 1853 
 
95-354, 99-659, 101-627, 104-297  

(a) REQUIRED PROVISIONS.—Any fishery management plan which is prepared by any 
Council, or by the Secretary, with respect to any fishery, shall—  

(1) contain the conservation and management measures, applicable to foreign fishing and 
fishing by vessels of the United States, which are—  

(A) necessary and appropriate for the conservation and management of the fishery to 
prevent overfishing and rebuild overfished stocks, and to protect, restore, and promote 
the long-term health and stability of the fishery;  

(B) described in this subsection or subsection (b), or both; and  
(C) consistent with the national standards, the other provisions of this Act, regulations 

implementing recommendations by international organizations in which the United States 
participates (including but not limited to closed areas, quotas, and size limits), and any 
other applicable law;  

 
(2) contain a description of the fishery, including, but not limited to, the number of 

vessels involved, the type and quantity of fishing gear used, the species of fish involved and 
their location, the cost likely to be incurred in management, actual and potential revenues 
from the fishery, any recreational interest in the fishery, and the nature and extent of foreign 
fishing and Indian treaty fishing rights, if any;  

 
(3) assess and specify the present and probable future condition of, and the maximum 

sustainable yield and optimum yield from, the fishery, and include a summary of the 
information utilized in making such specification;  

 
(4) assess and specify— 

(A) the capacity and the extent to which fishing vessels of the United States, on an 
annual basis, will harvest the optimum yield specified under paragraph (3),  

(B) the portion of such optimum yield which, on an annual basis, will not be harvested 
by fishing vessels of the United States and can be made available for foreign fishing, and  

(C) the capacity and extent to which United States fish processors, on an annual basis, 
will process that portion of such optimum yield that will be harvested by fishing vessels 
of the United States;  

 
109-479 

 (5) specify the pertinent data which shall be submitted to the Secretary with respect to 
commercial, recreational, charter fishing, and fish processing in the fishery, including, but 
not limited to, information regarding the type and quantity of fishing gear used, catch by 
species in numbers of fish or weight thereof, areas in which fishing was engaged in, time of 
fishing, number of hauls, economic information necessary to meet the requirements of this 
Act, and the estimated processing capacity of, and the actual processing capacity utilized by, 
United States fish processors; 
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(6) consider and provide for temporary adjustments, after consultation with the Coast 
Guard and persons utilizing the fishery, regarding access to the fishery for vessels otherwise 
prevented from harvesting because of weather or other ocean conditions affecting the safe 
conduct of the fishery; except that the adjustment shall not adversely affect conservation 
efforts in other fisheries or discriminate among participants in the affected fishery; 

 
(7) describe and identify essential fish habitat for the fishery based on the guidelines 

established by the Secretary under section 305(b)(1)(A), minimize to the extent practicable 
adverse effects on such habitat caused by fishing, and identify other actions to encourage the 
conservation and enhancement of such habitat; 

 
(8) in the case of a fishery management plan that, after January 1, 1991, is submitted to 

the Secretary for review under section 304(a) (including any plan for which an amendment is 
submitted to the Secretary for such review) or is prepared by the Secretary, assess and 
specify the nature and extent of scientific data which is needed for effective implementation 
of the plan;  

 
109-479 

 (9) include a fishery impact statement for the plan or amendment (in the case of a plan or 
amendment thereto submitted to or prepared by the Secretary after October 1, 1990) which 
shall assess, specify, and analyze the likely effects, if any, including the cumulative 
conservation, economic, and social impacts, of the conservation and management measures 
on, and possible mitigation measures for— 

(A) participants in the fisheries and fishing communities affected by the plan or 
amendment;  

(B) participants in the fisheries conducted in adjacent areas under the authority of 
another Council, after consultation with such Council and representatives of those 
participants; and 

(C) the safety of human life at sea, including whether and to what extent such 
measures may affect the safety of participants in the fishery; 

 
 (10) specify objective and measurable criteria for identifying when the fishery to which 

the plan applies is overfished (with an analysis of how the criteria were determined and the 
relationship of the criteria to the reproductive potential of stocks of fish in that fishery) and, 
in the case of a fishery which the Council or the Secretary has determined is approaching an 
overfished condition or is overfished, contain conservation and management measures to 
prevent overfishing or end overfishing and rebuild the fishery; 

 
(11) establish a standardized reporting methodology to assess the amount and type of 

bycatch occurring in the fishery, and include conservation and management measures that, to 
the extent practicable and in the following priority— 

(A) minimize bycatch; and 
(B) minimize the mortality of bycatch which cannot be avoided; 
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(12) assess the type and amount of fish caught and released alive during recreational 
fishing under catch and release fishery management programs and the mortality of such fish, 
and include conservation and management measures that, to the extent practicable, minimize 
mortality and ensure the extended survival of such fish; 

 
109-479 

(13) include a description of the commercial, recreational, and charter fishing sectors 
which participate in the fishery, including its economic impact, and, to the extent practicable, 
quantify trends in landings of the managed fishery resource by the commercial, recreational, 
and charter fishing sectors;  

 
109-479 

(14) to the extent that rebuilding plans or other conservation and management measures 
which reduce the overall harvest in a fishery are necessary, allocate, taking into 
consideration the economic impact of the harvest restrictions or recovery benefits on the 
fishery participants in each sector, any harvest restrictions or recovery benefits fairly and 
equitably among the commercial, recreational, and charter fishing sectors in the fishery and; 

 
109-479 

(15) establish a mechanism for specifying annual catch limits in the plan (including a 
multiyear plan), implementing regulations, or annual specifications, at a level such that 
overfishing does not occur in the fishery, including measures to ensure accountability. 

 
97-453, 99-659, 101-627, 102-251, 104-297 

(b) DISCRETIONARY PROVISIONS.—Any fishery management plan which is prepared 
by any Council, or by the Secretary, with respect to any fishery, may—  

(1) require a permit to be obtained from, and fees to be paid to, the Secretary, with 
respect to—  

(A) any fishing vessel of the United States fishing, or wishing to fish, in the exclusive 
economic zone [or special areas,]* or for anadromous species or Continental Shelf fishery 
resources beyond such zone [or areas]*;  

(B) the operator of any such vessel; or 
(C) any United States fish processor who first receives fish that are subject to the plan; 

 
109-479 

(2)(A) designate zones where, and periods when, fishing shall be limited, or shall not be 
 permitted, or shall be permitted only by specified types of fishing vessels or with 
specified types and quantities of fishing gear;  

(B) designate such zones in areas where deep sea corals are identified under section 
408, to protect deep sea corals from physical damage from fishing gear or to prevent loss 
or damage to such fishing gear from interactions with deep sea corals, after considering 
long-term sustainable uses of fishery resources in such areas; and 
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(C) with respect to any closure of an area under this Act that prohibits all fishing, 
ensure that such closure— 

(i) is based on the best scientific information available; 
(ii) includes criteria to assess the conservation benefit of the closed area; 
(iii) establishes a timetable for review of the closed area’s performance that is 

consistent with the purposes of the closed area; and 
(iv) is based on an assessment of the benefits and impacts of the closure, including 

its size, in relation to other management measures (either alone or in combination with 
such measures), including the benefits and impacts of limiting access to: users of the 
area, overall fishing activity, fishery science, and fishery and marine conservation; 

 
(3) establish specified limitations which are necessary and appropriate for the 

conservation and management of the fishery on the— 
(A) catch of fish (based on area, species, size, number, weight, sex, bycatch, total 

biomass, or other factors); 
(B) sale of fish caught during commercial, recreational, or charter fishing, consistent 

with any applicable Federal and State safety and quality requirements; and 
(C) transshipment or transportation of fish or fish products under permits issued 

pursuant to section 204; 
 

(4) prohibit, limit, condition, or require the use of specified types and quantities of fishing 
gear, fishing vessels, or equipment for such vessels, including devices which may be 
required to facilitate enforcement of the provisions of this Act;  

 
109-479 

(5) incorporate (consistent with the national standards, the other provisions of this Act, 
and any other applicable law) the relevant fishery conservation and management measures of 
the coastal States nearest to the fishery and take into account the different circumstances 
affecting fisheries from different States and ports, including distances to fishing grounds and 
proximity to time and area closures; 

 
109-479 

(6) establish a limited access system for the fishery in order to achieve optimum yield if, 
in developing such system, the Council and the Secretary take into account— 

(A) present participation in the fishery; 
(B) historical fishing practices in, and dependence on, the fishery; 
(C) the economics of the fishery; 
(D) the capability of fishing vessels used in the fishery to engage in other fisheries; 
(E) the cultural and social framework relevant to the fishery and any affected fishing 

communities; 
(F) the fair and equitable distribution of access privileges in the fishery; and 
(G) any other relevant considerations; 
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(7) require fish processors who first receive fish that are subject to the plan to submit data 
which are necessary for the conservation and management of the fishery; 

 
(8) require that one or more observers be carried on board a vessel of the United States 

engaged in fishing for species that are subject to the plan, for the purpose of collecting data 
necessary for the conservation and management of the fishery; except that such a vessel shall 
not be required to carry an observer on board if the facilities of the vessel for the quartering 
of an observer, or for carrying out observer functions, are so inadequate or unsafe that the 
health or safety of the observer or the safe operation of the vessel would be jeopardized; 

 
(9) assess and specify the effect which the conservation and management measures of the 

plan will have on the stocks of naturally spawning anadromous fish in the region; 
 

(10) include, consistent with the other provisions of this Act, conservation and 
management measures that provide harvest incentives for participants within each gear 
group to employ fishing practices that result in lower levels of bycatch or in lower levels of 
the mortality of bycatch; 

 
(11) reserve a portion of the allowable biological catch of the fishery for use in scientific 

research;  
 
109-479 

(12) include management measures in the plan to conserve target and non-target species 
and habitats, considering the variety of ecological factors affecting fishery populations; and 

 
(14)[sic]15 prescribe such other measures, requirements, or conditions and restrictions as 

are determined to be necessary and appropriate for the conservation and management of the 
fishery.  

 
97-453, 104-297 

(c) PROPOSED REGULATIONS.—Proposed regulations which the Council deems 
necessary or appropriate for the purposes of— 

(1) implementing a fishery management plan or plan amendment shall be submitted to the 
Secretary simultaneously with the plan or amendment under section 304; and 

(2) making modifications to regulations implementing a fishery management plan or plan 
amendment may be submitted to the Secretary at any time after the plan or amendment is 
approved under section 304. 

 

                     
        15   So in original.   
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P.L. 109-479, sec. 104(b), MSA § 303 note 16 U.S.C. 1853 note 
EFFECTIVE DATES; APPLICATION TO CERTAIN SPECIES.—The amendment made by 
subsection (a)(10)16— 

(1) shall, unless otherwise provided for under an international agreement in which the United States 
participates, take effect— 

(A) in fishing year 2010 for fisheries determined by the Secretary to be subject to overfishing; and 
(B) in fishing year 2011 for all other fisheries; and 

(2) shall not apply to a fishery for species that have a life cycle of approximately 1 year unless the 
Secretary has determined the fishery is subject to overfishing of that species; and 
     (3) shall not limit or otherwise affect the requirements of section 301(a)(1) or 304(e) of the Magnuson-
Stevens Fishery Conservation and Management Act (16 U.S.C. 1851(a)(1) or 1854(e), respectively). 
 
 
109-479 
SEC. 303A. LIMITED ACCESS PRIVILEGE PROGRAMS. 16 U.S.C. 1853a 

 
(a) IN GENERAL.—After the date of enactment of the Magnuson-Stevens Fishery 

Conservation and Management Reauthorization Act of 2006, a Council may submit, and the 
Secretary may approve, for a fishery that is managed under a limited access system, a limited 
access privilege program to harvest fish if the program meets the requirements of this section. 

 
(b) NO CREATION OF RIGHT, TITLE, OR INTEREST.—Limited access privilege, quota 

share, or other limited access system authorization established, implemented, or managed under 
this Act— 

(1) shall be considered a permit for the purposes of sections 307, 308, and 309; 
 
(2) may be revoked, limited, or modified at any time in accordance with this Act, 

including revocation if the system is found to have jeopardized the sustainability of the stock 
or the safety of fishermen; 

 
(3) shall not confer any right of compensation to the holder of such limited access 

privilege, quota share, or other such limited access system authorization if it is revoked, 
limited, or modified; 

 
(4) shall not create, or be construed to create, any right, title, or interest in or to any fish 

before the fish is harvested by the holder; and 
 
(5) shall be considered a grant of permission to the holder of the limited access privilege 

or quota share to engage in activities permitted by such limited access privilege or quota 
share. 

                     
        16   Section 104(a)(10) of P.L. 109-479 added section 303(a)(15).   
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(c) REQUIREMENTS FOR LIMITED ACCESS PRIVILEGES.— 
 
(1) IN GENERAL.—Any limited access privilege program to harvest fish submitted by a 

Council or approved by the Secretary under this section shall— 
(A) if established in a fishery that is overfished or subject to a rebuilding plan, assist in 

its rebuilding; 
 
(B) if established in a fishery that is determined by the Secretary or the Council to 

have over-capacity, contribute to reducing capacity; 
 
(C) promote— 

(i) fishing safety; 
(ii) fishery conservation and management; and 
(iii) social and economic benefits; 

 
(D) prohibit any person other than a United States citizen, a corporation, partnership, 

or other entity established under the laws of the United States or any State, or a permanent 
resident alien, that meets the eligibility and participation requirements established in the 
program from acquiring a privilege to harvest fish, including any person that acquires a 
limited access privilege solely for the purpose of perfecting or realizing on a security 
interest in such privilege; 

 
(E) require that all fish harvested under a limited access privilege program be 

processed on vessels of the United States or on United States soil (including any territory 
of the United States); 

 
(F) specify the goals of the program; 
 
(G) include provisions for the regular monitoring and review by the Council and the 

Secretary of the operations of the program, including determining progress in meeting the 
goals of the program and this Act, and any necessary modification of the program to meet 
those goals, with a formal and detailed review 5 years after the implementation of the 
program and thereafter to coincide with scheduled Council review of the relevant fishery 
management plan (but no less frequently than once every 7 years); 

 
(H) include an effective system for enforcement, monitoring, and management of the 

program, including the use of observers or electronic monitoring systems; 
 
(I) include an appeals process for administrative review of the Secretary’s decisions 

regarding initial allocation of limited access privileges; 
 
(J) provide for the establishment by the Secretary, in consultation with appropriate 

Federal agencies, for an information collection and review process to provide any 
additional information needed to determine whether any illegal acts of anti-competition, 
anti-trust, price collusion, or price fixing have occurred among regional fishery 
associations or persons receiving limited access privileges under the program; and 
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(K) provide for the revocation by the Secretary of limited access privileges held by any 
person found to have violated the antitrust laws of the United States. 
 
(2) WAIVER.—The Secretary may waive the requirement of paragraph (1)(E) if the 

Secretary determines that— 
(A) the fishery has historically processed the fish outside of the United States; and 
(B) the United States has a seafood safety equivalency agreement with the country 

where processing will occur. 
 
(3) FISHING COMMUNITIES.— 

 
(A) IN GENERAL.— 

 
(i) ELIGIBILITY.—To be eligible to participate in a limited access privilege 

program to harvest fish, a fishing community shall— 
(I) be located within the management area of the relevant Council; 
(II) meet criteria developed by the relevant Council, approved by the Secretary, 

and published in the Federal Register; 
(III) consist of residents who conduct commercial or recreational fishing, 

processing, or fishery-dependent support businesses within the Council’s 
management area; and 

(IV) develop and submit a community sustainability plan to the Council and the 
Secretary that demonstrates how the plan will address the social and economic 
development needs of coastal communities, including those that have not 
historically had the resources to participate in the fishery, for approval based on 
criteria developed by the Council that have been approved by the Secretary and 
published in the Federal Register. 
 
(ii) FAILURE TO COMPLY WITH PLAN.—The Secretary shall deny or revoke 

limited access privileges granted under this section for any person who fails to comply 
with the requirements of the community sustainability plan. Any limited access 
privileges denied or revoked under this section may be reallocated to other eligible 
members of the fishing community. 
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(B) PARTICIPATION CRITERIA.—In developing participation criteria for eligible 
communities under this paragraph, a Council shall consider— 

(i) traditional fishing or processing practices in, and dependence on, the fishery; 
(ii) the cultural and social framework relevant to the fishery; 
(iii) economic barriers to access to fishery; 
(iv) the existence and severity of projected economic and social impacts associated 

with implementation of limited access privilege programs on harvesters, captains, 
crew, processors, and other businesses substantially dependent upon the fishery in the 
region or subregion; 

(v) the expected effectiveness, operational transparency, and equitability of the 
community sustainability plan; and 

(vi) the potential for improving economic conditions in remote coastal 
communities lacking resources to participate in harvesting or processing activities in 
the fishery. 

 
(4) REGIONAL FISHERY ASSOCIATIONS.— 

 
(A) IN GENERAL.—To be eligible to participate in a limited access privilege program 

to harvest fish, a regional fishery association shall— 
(i) be located within the management area of the relevant Council; 
(ii) meet criteria developed by the relevant Council, approved by the Secretary, 

and published in the Federal Register; 
(iii) be a voluntary association with established by-laws and operating procedures; 
(iv) consist of participants in the fishery who hold quota share that are designated 

for use in the specific region or subregion covered by the regional fishery association, 
including commercial or recreational fishing, processing, fishery-dependent support 
businesses, or fishing communities; 

(v) not be eligible to receive an initial allocation of a limited access privilege but 
may acquire such privileges after the initial allocation, and may hold the annual fishing 
privileges of any limited access privileges it holds or the annual fishing privileges that 
is [sic]17 members contribute; and 

(vi) develop and submit a regional fishery association plan to the Council and the 
Secretary for approval based on criteria developed by the Council that have been 
approved by the Secretary and published in the Federal Register. 
 
(B) FAILURE TO COMPLY WITH PLAN.—The Secretary shall deny or revoke 

limited access privileges granted under this section to any person participating in a 
regional fishery association who fails to comply with the requirements of the regional 
fishery association plan. 

                     
        17   So in original. 
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(C) PARTICIPATION CRITERIA.—In developing participation criteria for eligible 
regional fishery associations under this paragraph, a Council shall consider— 

(i) traditional fishing or processing practices in, and dependence on, the fishery; 
(ii) the cultural and social framework relevant to the fishery; 
(iii) economic barriers to access to fishery; 
(iv) the existence and severity of projected economic and social impacts associated 

with implementation of limited access privilege programs on harvesters, captains, 
crew, processors, and other businesses substantially dependent upon the fishery in the 
region or subregion; 

(v) the administrative and fiduciary soundness of the association; and 
(vi) the expected effectiveness, operational transparency, and equitability of the 

fishery association plan. 
 
(5) ALLOCATION.—In developing a limited access privilege program to harvest fish a 

Council or the Secretary shall— 
(A) establish procedures to ensure fair and equitable initial allocations, including 

consideration of— 
(i) current and historical harvests; 
(ii) employment in the harvesting and processing sectors; 
(iii) investments in, and dependence upon, the fishery; and 
(iv) the current and historical participation of fishing communities; 

 
(B) consider the basic cultural and social framework of the fishery, especially 

through— 
(i) the development of policies to promote the sustained participation of small 

owner-operated fishing vessels and fishing communities that depend on the fisheries, 
including regional or port-specific landing or delivery requirements; and 

(ii) procedures to address concerns over excessive geographic or other 
consolidation in the harvesting or processing sectors of the fishery; 
 
(C) include measures to assist, when necessary and appropriate, entry-level and small 

vessel owner-operators, captains, crew, and fishing communities through set-asides of 
harvesting allocations, including providing privileges, which may include set-asides or 
allocations of harvesting privileges, or economic assistance in the purchase of limited 
access privileges; 

 
(D) ensure that limited access privilege holders do not acquire an excessive share of 

the total limited access privileges in the program by— 
(i) establishing a maximum share, expressed as a percentage of the total limited 

access privileges, that a limited access privilege holder is permitted to hold, acquire, or 
use; and 

(ii) establishing any other limitations or measures necessary to prevent an 
inequitable concentration of limited access privileges; and 



16 U.S.C. 1853a 
MSA § 303A 
 

 84 

(E) authorize limited access privileges to harvest fish to be held, acquired, used by, or 
issued under the system to persons who substantially participate in the fishery, including 
in a specific sector of such fishery, as specified by the Council. 
 
(6) PROGRAM INITIATION.— 

 
(A) LIMITATION.—Except as provided in subparagraph (D), a Council may initiate a 

fishery management plan or amendment to establish a limited access privilege program to 
harvest fish on its own initiative or if the Secretary has certified an appropriate petition. 

 
(B) PETITION.—A group of fishermen constituting more than 50 percent of the 

permit holders, or holding more than 50 percent of the allocation, in the fishery for which 
a limited access privilege program to harvest fish is sought, may submit a petition to the 
Secretary requesting that the relevant Council or Councils with authority over the fishery 
be authorized to initiate the development of the program. Any such petition shall clearly 
state the fishery to which the limited access privilege program would apply.  For 
multispecies permits in the Gulf of Mexico, only those participants who have 
substantially fished the species proposed to be included in the limited access program 
shall be eligible to sign a petition for such a program and shall serve as the basis for 
determining the percentage described in the first sentence of this subparagraph. 

 
(C) CERTIFICATION BY SECRETARY.—Upon the receipt of any such petition, the 

Secretary shall review all of the signatures on the petition and, if the Secretary determines 
that the signatures on the petition represent more than 50 percent of the permit holders, or 
holders of more than 50 percent of the allocation in the fishery, as described by 
subparagraph (B), the Secretary shall certify the petition to the appropriate Council or 
Councils. 

 
(D) NEW ENGLAND AND GULF REFERENDUM.— 

(i) Except as provided in clause (iii) for the Gulf of Mexico commercial red 
snapper fishery, the New England and Gulf Councils may not submit, and the 
Secretary may not approve or implement, a fishery management plan or amendment 
that creates an individual fishing quota program, including a Secretarial plan, unless 
such a system, as ultimately developed, has been approved by more than 2⁄3 of those 
voting in a referendum among eligible permit holders, or other persons described in 
clause (v), with respect to the New England Council, and by a majority of those voting 
in the referendum among eligible permit holders with respect to the Gulf Council. For 
multispecies permits in the Gulf of Mexico, only those participants who have 
substantially fished the species proposed to be included in the individual fishing quota 
program shall be eligible to vote in such a referendum. If an individual fishing quota 
program fails to be approved by the requisite number of those voting, it may be revised 
and submitted for approval in a subsequent referendum. 
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(ii) The Secretary shall conduct a referendum under this subparagraph, including 
notifying all persons eligible to participate in the referendum and making available to 
them information concerning the schedule, procedures, and eligibility requirements for 
the referendum process and the proposed individual fishing quota program. Within 1 
year after the date of enactment of the Magnuson-Stevens Fishery Conservation and 
Management Reauthorization Act of 2006, the Secretary shall publish guidelines and 
procedures to determine procedures and voting eligibility requirements for referenda 
and to conduct such referenda in a fair and equitable manner. 

(iii) The provisions of section 407(c) of this Act shall apply in lieu of this 
subparagraph for an individual fishing quota program for the Gulf of Mexico 
commercial red snapper fishery. 

(iv) Chapter 35 of title 44, United States Code, (commonly known as the 
Paperwork Reduction Act) does not apply to the referenda conducted under this 
subparagraph. 

(v) The Secretary shall promulgate criteria for determining whether additional 
fishery participants are eligible to vote in the New England referendum described in 
clause (i) in order to ensure that crew members who derive a significant percentage of 
their total income from the fishery under the proposed program are eligible to vote in 
the referendum. 

(vi) In this subparagraph, the term ‘individual fishing quota’ does not include a 
sector allocation. 

 
(7) TRANSFERABILITY.—In establishing a limited access privilege program, a Council 

shall— 
(A) establish a policy and criteria for the transferability of limited access privileges 

(through sale or lease), that is consistent with the policies adopted by the Council for the 
fishery under paragraph (5); and 

(B) establish, in coordination with the Secretary, a process for monitoring of transfers 
(including sales and leases) of limited access privileges. 
 
(8) PREPARATION AND IMPLEMENTATION OF SECRETARIAL PLANS.—This 

subsection also applies to a plan prepared and implemented by the Secretary under section 
304(c) or 304(g). 

 
(9) ANTITRUST SAVINGS CLAUSE.—Nothing in this Act shall be construed to 

modify, impair, or supersede the operation of any of the antitrust laws. For purposes of the 
preceding sentence, the term ‘antitrust laws’ has the meaning given such term in subsection 
(a) of the first section of the Clayton Act, except that such term includes section 5 of the 
Federal Trade Commission Act to the extent that such section 5 applies to unfair methods of 
competition. 
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(d) AUCTION AND OTHER PROGRAMS.—In establishing a limited access privilege 
program, a Council shall consider, and may provide, if appropriate, an auction system or other 
program to collect royalties for the initial, or any subsequent, distribution of allocations in a 
limited access privilege program if— 

(1) the system or program is administered in such a way that the resulting distribution of 
limited access privilege shares meets the program requirements of this section; and 

 
(2) revenues generated through such a royalty program are deposited in the Limited 

Access System Administration Fund established by section 305(h)(5)(B) and available 
subject to annual appropriations. 
 
(e) COST RECOVERY.—In establishing a limited access privilege program, a Council 

shall— 
(1) develop a methodology and the means to identify and assess the management, data 

collection and analysis, and enforcement programs that are directly related to and in support 
of the program; and 

 
(2) provide, under section 304(d)(2), for a program of fees paid by limited access 

privilege holders that will cover the costs of management, data collection and analysis, and 
enforcement activities. 
 
(f) CHARACTERISTICS.—A limited access privilege established after the date of 

enactment of the Magnuson-Stevens Fishery Conservation and Management Reauthorization 
Act of 2006 is a permit issued for a period of not more than 10 years that— 

(1) will be renewed before the end of that period, unless it has been revoked, limited, or 
modified as provided in this subsection; 

 
(2) will be revoked, limited, or modified if the holder is found by the Secretary, after 

notice and an opportunity for a hearing under section 554 of title 5, United States Code, to 
have failed to comply with any term of the plan identified in the plan as cause for revocation, 
limitation, or modification of a permit, which may include conservation requirements 
established under the plan; 

 
(3) may be revoked, limited, or modified if the holder is found by the Secretary, after 

notice and an opportunity for a hearing under section 554 of title 5, United States Code, to 
have committed an act prohibited by section 307 of this Act; and 

 
(4) may be acquired, or reacquired, by participants in the program under a mechanism 

established by the Council if it has been revoked, limited, or modified under paragraph (2) or 
(3). 
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(g) LIMITED ACCESS PRIVILEGE ASSISTED PURCHASE PROGRAM.— 
 
(1) IN GENERAL.—A Council may submit, and the Secretary may approve and 

implement, a program which reserves up to 25 percent of any fees collected from a fishery 
under section 304(d)(2) to be used, pursuant to section 53706(a)(7) of title 46, United States 
Code, to issue obligations that aid in financing— 

(A) the purchase of limited access privileges in that fishery by fishermen who fish 
from small vessels; and 

(B) the first-time purchase of limited access privileges in that fishery by entry level 
fishermen. 
 
(2) ELIGIBILITY CRITERIA.—A Council making a submission under paragraph (1) 

shall recommend criteria, consistent with the provisions of this Act, that a fisherman must 
meet to qualify for guarantees under subparagraphs (A) and (B) of paragraph (1) and the 
portion of funds to be allocated for guarantees under each subparagraph. 
 
(h) EFFECT ON CERTAIN EXISTING SHARES AND PROGRAMS.—Nothing in this 

Act, or the amendments made by the Magnuson-Stevens Fishery Conservation and Management 
Reauthorization Act of 2006, shall be construed to require a reallocation or a reevaluation of 
individual quota shares, processor quota shares, cooperative programs, or other quota programs, 
including sector allocation in effect before the date of enactment of the Magnuson-Stevens 
Fishery Conservation and Management Reauthorization Act of 2006. 

 
(i) TRANSITION RULES.— 

 
(1) IN GENERAL.—The requirements of this section shall not apply to any quota 

program, including any individual quota program, cooperative program, or sector allocation 
for which a Council has taken final action or which has been submitted by a Council to the 
Secretary, or approved by the Secretary, within 6 months after the date of enactment of the 
Magnuson-Stevens Fishery Conservation and Management Reauthorization Act of 2006, 
except that— 

(A) the requirements of section 303(d) of this Act in effect on the day before the date 
of enactment of that Act shall apply to any such program; 

(B) the program shall be subject to review under subsection (c)(1)(G) of this section 
not later than 5 years after the program implementation; and 

(C) nothing in this subsection precludes a Council from incorporating criteria 
contained in this section into any such plans. 
 
(2) PACIFIC GROUNDFISH PROPOSALS.—The requirements of this section, other 

than subparagraphs (A) and (B) of subsection (c)(1) and subparagraphs (A), (B), and (C) of 
paragraph (1) of this subsection, shall not apply to any proposal authorized under section 
302(f) of the Magnuson-Stevens Fishery Conservation and Management Reauthorization Act 
of 2006 that is submitted within the timeframe prescribed by that section. 

 



16 U.S.C. 1853a note, 1854 
MSA §§ 303A note, 304 
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P.L. 109-479, sec. 106(e), MSA § 303A note    16 U.S.C. 1853a note 
APPLICATION WITH AMERICAN FISHERIES ACT.—Nothing in section 303A of the Magnuson-
Stevens Fishery Conservation and Management Act (16 U.S.C. 1801 et seq.), as added by subsection 
(a) [P.L. 109-479], shall be construed to modify or supersede any provision of the American Fisheries Act 
(46 U.S.C. 12102 note; 16 U.S.C. 1851 note; et alia). 
 
P.L. 104-297, sec. 108(i), MSA § 303 note 
EXISTING QUOTA PLANS.—Nothing in this Act [P.L.104-297] or the amendments made by this Act 
shall be construed to require a reallocation of individual fishing quotas under any individual fishing quota 
program approved by the Secretary before January 4, 1995. 
 
 
 
SEC. 304.  ACTION BY THE SECRETARY                                          16 U.S.C. 1854 
 
104-297 

(a) REVIEW OF PLANS.— 
(1) Upon transmittal by the Council to the Secretary of a fishery management plan or 

plan amendment, the Secretary shall— 
(A) immediately commence a review of the plan or amendment to determine whether 

it is consistent with the national standards, the other provisions of this Act, and any other 
applicable law; and 

(B) immediately publish in the Federal Register a notice stating that the plan or 
amendment is available and that written information, views, or comments of interested 
persons on the plan or amendment may be submitted to the Secretary during the 60-day 
period beginning on the date the notice is published. 

 
(2) In undertaking the review required under paragraph (1), the Secretary shall— 

(A) take into account the information, views, and comments received from interested 
persons; 

(B) consult with the Secretary of State with respect to foreign fishing; and 
(C) consult with the Secretary of the department in which the Coast Guard is 

operating with respect to enforcement at sea and to fishery access adjustments referred to 
in section 303(a)(6). 

 
(3) The Secretary shall approve, disapprove, or partially approve a plan or amendment 

within 30 days of the end of the comment period under paragraph (1) by written notice to the 
Council. A notice of disapproval or partial approval shall specify— 

(A) the applicable law with which the plan or amendment is inconsistent; 
(B) the nature of such inconsistencies; and 
(C) recommendations concerning the actions that could be taken by the Council to 

conform such plan or amendment to the requirements of applicable law.   
If the Secretary does not notify a Council within 30 days of the end of the comment period 
of the approval, disapproval, or partial approval of a plan or amendment, then such plan or 
amendment shall take effect as if approved. 
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TITLE 46 > Subtitle II > Part H > CHAPTER 121 > § 12102 
(46 U.S.C. 12102) 

§ 12102. Vessels eligible for documentation 

(a) A vessel of at least 5 net tons that is not registered under the laws of a foreign country is eligible for documentation if the vessel is owned by—  

(1) an individual who is a citizen of the United States;  

(2) an association, trust, joint venture, or other entity—  

(A) all of whose members are citizens of the United States; and  

(B) that is capable of holding title to a vessel under the laws of the United States or of a State;  

(3) a partnership whose general partners are citizens of the United States, and the controlling interest in the partnership is owned by citizens of the United States;  

(4) a corporation established under the laws of the United States or of a State, whose chief executive officer, by whatever title, and chairman of its board of directors are citizens 
of the United States and no more of its directors are noncitizens than a minority of the number necessary to constitute a quorum;  

(5) the United States Government; or  

(6) the government of a State.  

(b) A vessel is eligible for documentation only if it has been measured under part J of this subtitle. However, the Secretary of Transportation may issue a temporary certificate of 
documentation for a vessel before it is measured.  

(c)  

(1) A vessel owned by a corporation, partnership, association, trust, joint venture, limited liability company, limited liability partnership, or any other entity is not eligible for a 
fishery endorsement under section 12108 of this title unless at least 75 per centum of the interest in such entity, at each tier of ownership of such entity and in the aggregate, is 
owned and controlled by citizens of the United States.  

(2) The Secretary shall apply section 2(c) of the Shipping Act, 1916 (46 App. U.S.C. 802 (c)) in determining under this subsection whether at least 75 per centum of the interest 
in a corporation, partnership, association, trust, joint venture, limited liability company, limited liability partnership, or any other entity is owned and controlled by citizens of the 
United States. For the purposes of this subsection and of applying the restrictions on controlling interest in section 2(c) of such Act, the terms “control” or “controlled”—  

(A) shall include—  

(i) the right to direct the business of the entity which owns the vessel;  

(ii) the right to limit the actions of or replace the chief executive officer, a majority of the board of directors, any general partner, or any person serving in a management 
capacity of the entity which owns the vessel; or  

(iii) the right to direct the transfer, operation or manning of a vessel with a fishery endorsement; and  

(B) shall not include the right to simply participate in the activities under subparagraph (A), or the exercise of rights under loan or mortgage covenants by a mortgagee eligible 
to be a preferred mortgagee under section 31322 (a) of this title, provided that a mortgagee not eligible to own a vessel with a fishery endorsement may only operate such a 
vessel to the extent necessary for the immediate safety of the vessel or for repairs, drydocking or berthing changes.  

(3) A fishery endorsement for a vessel that is chartered or leased to an individual who is not a citizen of the United States or to an entity that is not eligible to own a vessel with 
a fishery endorsement and used as a fishing vessel shall be invalid immediately upon such use.  

(4) The requirements of this subsection shall not apply to a vessel when it is engaged in fisheries in the exclusive economic zone under the authority of the Western Pacific 
Fishery Management Council established under section 302(a)(1)(H) of the Magnuson-Stevens Fishery Conservation and Management Act (16 U.S.C. 1852 (a)(1)(H)) or to a 
purse seine vessel when it is engaged in tuna fishing in the Pacific Ocean outside the exclusive economic zone of the United States or pursuant to the South Pacific Regional 
Fisheries Treaty, provided that the owner of the vessel continues to comply with the eligibility requirements for a fishery endorsement under the federal [1] law that was in effect 
on October 1, 1998. A fishery endorsement issued by the Secretary pursuant to this paragraph shall be valid for engaging only in fisheries in the exclusive economic zone under 
the authority of such Council, in such tuna fishing in the Pacific Ocean, or pursuant to such Treaty.  

(5) A vessel greater than 165 feet in registered length, of more than 750 gross registered tons (as measured under chapter 145 of title 46) or 1,900 gross registered tons as [2] 
measured under chapter 143 of that title), or that has an engine or engines capable of producing a total of more than 3,000 shaft horsepower is not eligible for a fishery 
endorsement under section 12108 of this title unless—  

(A)  

(i) a certificate of documentation was issued for the vessel and endorsed with a fishery endorsement that was effective on September 25, 1997;  

(ii) the vessel is not placed under foreign registry after the date of the enactment of the American Fisheries Act; and  

(iii) in the event of the invalidation of the fishery endorsement after the date of the enactment of the American Fisheries Act, application is made for a new fishery endorsement 
within fifteen (15) business days of such invalidation; or  

(B) the owner of such vessel demonstrates to the Secretary that the regional fishery management council of jurisdiction established under section 302(a)(1) of the Magnuson-
Stevens Fishery Conservation and Management Act (16 U.S.C. 1852 (a)(1)) has recommended after the date of the enactment of the American Fisheries Act, and the Secretary 
of Commerce has approved, conservation and management measures in accordance with such Act to allow such vessel to be used in fisheries under such council’s authority.  

(d)  

(1) For the issuance of a certificate of documentation with only a registry endorsement, subsection (a)(2)(A) of this section does not apply to a beneficiary of a trust that is 
qualified under paragraph (2) of this subsection if the vessel is subject to a charter to a citizen of the United States.  

(2)  

(A) Subject to subparagraph (B) of this paragraph, a trust is qualified under this paragraph with respect to a vessel only if—  

(i) each of the trustees is a citizen of the United States; and  

(ii) the application for documentation of the vessel includes the affidavit of each trustee stating that the trustee is not aware of any reason involving a beneficiary of the trust 
that is not a citizen of the United States, or involving any other person that is not a citizen of the United States, as a result of which the beneficiary or other person would hold 
more than 25 percent of the aggregate power to influence or limit the exercise of the authority of the trustee with respect to matters involving any ownership or operation of the 
vessel that may adversely affect the interests of the United States.  

(B) If any person that is not a citizen of the United States has authority to direct or participate in directing a trustee for a trust in matters involving any ownership or operation 
of the vessel that may adversely affect the interests of the United States or in removing a trustee for a trust without cause, either directly or indirectly through the control of 
another person, the trust is not qualified under this paragraph unless the trust instrument provides that persons who are not citizens of the United States may not hold more 
than 25 percent of the aggregate authority to so direct or remove a trustee.  

(3) Paragraph (2) of this subsection shall not be considered to prohibit a person who is not a citizen of the United States from holding more than 25 percent of the beneficial 
interest in a trust.  

(4) If a person chartering a vessel from a trust that is qualified under paragraph (2) of this subsection is a citizen of the United States under section 2 of the Shipping Act, 1916 
(46 App. U.S.C. 802), then the vessel is deemed to be owned by a citizen of the United States for purposes of that section and related laws, except for subtitle B of title VI of the 
Merchant Marine Act, 1936 or chapter 531 of title 46, United States Code.  

 

 
[1] So in original. Probably should be capitalized.  
 
[2] So in original. Probably should be “(as”. 
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e-CFR Data is current as of October 14, 2008 
Title 50: Wildlife and Fisheries 
PART 648—FISHERIES OF THE NORTHEASTERN UNITED STATES 
Subpart E—Management Measures for the Atlantic Surf Clam and Ocean Quahog Fisheries 

§ 648.70   Annual individual allocations. 

(a) General. (1) Each fishing year, the Regional Administrator shall determine the initial allocation of surfclams and ocean quahogs for the next fishing year for each allocation holder owning an allocation 
pursuant to paragraph (a)(2) of this section. For each species, the initial allocation for the next fishing year is calculated by multiplying the allocation percentage owned by each allocation owner as of the 
last day of the previous fishing year in which allocation owners are permitted to permanently transfer allocation percentage pursuant to paragraph (b) of this section (i.e., October 15 of every year), by the 
quota specified by the Regional Administrator pursuant to §648.71. The total number of bushels of allocation shall be divided by 32 to determine the appropriate number of cage tags to be issued or 
acquired under §648.75. Amounts of allocation 0.5 or smaller created by this division shall be rounded downward to the nearest whole number, and amounts of allocation greater than 0.5 created by this 
division shall be rounded upward to the nearest whole number, so that allocations are specified in whole cages. These allocations shall be made in the form of an allocation permit specifying the allocation 
percentage and the allocation in bushels and cage tags for each species. An allocation permit is only valid for the entity for which it is issued. Such permits shall be issued on or before December 15, to 
allow allocation owners to purchase cage tags from a vendor specified by the Regional Administrator pursuant to §648.75(b). 

(2) The Regional Administrator may, after publication of a fee notification in the Federal Register, charge a permit fee before issuance of the permit to recover administrative expenses. Failure to pay the 
fee will preclude issuance of the permit. 

(b) Transfers —(1) Allocation percentage. Subject to the approval of the Regional Administrator, part or all of an allocation percentage may be transferred in the year in which the transfer is made, to any 
person or entity eligible to own a documented vessel under the terms of 46 U.S.C. 12102(a). Approval of a transfer by the Regional Administrator and for a new allocation permit reflecting that transfer 
may be requested by submitting a written application for approval of the transfer and for issuance of a new allocation permit to the Regional Administrator at least 10 days before the date on which the 
applicant desires the transfer to be effective, in the form of a completed transfer log supplied by the Regional Administrator. The transfer is not effective until the new holder receives a new or revised 
annual allocation permit from the Regional Administrator. An application for transfer may not be made between October 15 and December 31 of each year. 

(2) Cage tags. Cage tags issued pursuant to §648.75 may be transferred at any time, and in any amount subject to the restrictions and procedure specified in paragraph (b)(1) of this section; provided that 
application for such cage tag transfers may be made at any time before December 10 of each year. The transfer is effective upon the receipt by the transferee of written authorization from the Regional 
Administrator. 

(3) Review. If the Regional Administrator determines that the applicant has been issued a Notice of Permit Sanction for a violation of the Magnuson Act that has not been resolved, he/she may decline to 
approve such transfer pending resolution of the matter. 

[61 FR 34968, July 3, 1996, as amended at 68 FR 69973, Dec. 16, 2003; 70 FR 2026, Jan. 12, 2005] 

§ 648.71   Catch quotas. 

(a) Establishing quotas. Beginning in 2005, the amount of surfclams or ocean quahogs that may be caught annually by fishing vessels subject to these regulations will be specified for a 3-year period by 
the Regional Administrator. The initial 3-year specification will be based on the most recent available survey and stock assessments for Atlantic surfclams and ocean quahogs. Subsequent 3-year 
specifications of the annual quotas will be accomplished in the third year of the quota period, unless the quotas are modified in the interim pursuant to §648.71(b). The amount of surfclams available for 
harvest annually must be specified within the range of 1.85 to 3.4 m bu (98.5 to 181 m L) per year. The amount of ocean quahogs available for harvest annually must be specified within the range of 4 to 6 
m bu (213 to 319.4 m L). 

(1) Quota reports. On an annual basis, MAFMC staff will produce an Atlantic surfclam and ocean quahog annual quota recommendation paper to the MAFMC based on the latest available stock 
assessment report prepared by NMFS, data reported by harvesters and processors, and other relevant data, as well as the information contained in paragraphs (a)(1)(i) through (vi) of this section. Based 
on that report, and at least once prior to August 15 of the year in which a 3–year annual quota specification expires, the MAFMC, following an opportunity for public comment, will recommend to the 
Regional Administrator annual quotas and estimates of DAH and DAP within the ranges specified for a 3–year period. In selecting the annual quotas, the MAFMC shall consider the current stock 
assessments, catch reports, and other relevant information concerning: 

(i) Exploitable and spawning biomass relative to the OY. 

(ii) Fishing mortality rates relative to the OY. 

(iii) Magnitude of incoming recruitment. 

(iv) Projected effort and corresponding catches. 

(v) Geographical distribution of the catch relative to the geographical distribution of the resource. 

(vi) Status of areas previously closed to surfclam fishing that are to be opened during the year and areas likely to be closed to fishing during the year. 

(2) Public review. Based on the recommendation of the MAFMC, the Regional Administrator shall publish proposed surfclam and ocean quahog quotas in the Federal Register. Comments on the 
proposed annual quotas may be submitted to the Regional Administrator within 30 days after publication. The Assistant Administrator shall consider all comments, determine the appropriate annual 
quotas, and publish the annual quotas in the Federal Register each year. The quota shall be set at that amount that is most consistent with the objectives of the Atlantic Surfclam and Ocean Quahog FMP. 
The Regional Administrator may set quotas at quantities different from the MAFMC's recommendations only if he/she can demonstrate that the MAFMC's recommendations violate the national standards 
of the Magnuson-Stevens Act and the objectives of the Atlantic Surfclam and Ocean Quahog FMP and other applicable law. 

(b) Interim quota modifications. Based upon information presented in the quota reports described in paragraph (a)(1) of this section, the MAFMC may recommend to the Regional Administrator a 
modification to the annual quotas that have been specified for a 3–year period and any estimate of DAH or DAP made in conjunction with such specifications within the ranges specified in paragraph (a)(1) 
of this section. Based upon the Council's recommendation, the Regional Administrator may propose surfclam and or ocean quahog quotas that differ from the annual quotas specified for the current 3–
year period. Such modification shall be in effect for a period of 3 years from the year in which it is first implemented, unless further modified. Any interim modification shall follow the same procedures for 
establishing the annual quotas that are specified for a 3–year period. 

(c) Annual quotas. The annual quotas for surfclams and ocean quahogs will remain effective unless revised pursuant to this section. NMFS will issue notification in the Federal Register if the previous 
year's specifications will not be changed. 

[68 FR 69973, Dec. 16, 2003, as amended at 70 FR 2026, Jan. 12, 2005] 

§ 648.72   Minimum surf clam size. 

(a) Minimum length. The minimum length for surf clams is 4.75 inches (12.065 cm). 

(b) Determination of compliance. No more than 50 surf clams in any cage may be less than 4.75 inches (12.065 cm) in length. If more than 50 surf clams in any inspected cage of surf clams are less than 
4.75 inches (12.065 cm) in length, all cages landed by the same vessel from the same trip are deemed to be in violation of the minimum size restriction. 

(c) Suspension. Upon the recommendation of the MAFMC, the Regional Administrator may suspend annually, by publication in the Federal Register, the minimum shell-height standard, unless discard, 
catch, and survey data indicate that 30 percent of the surf clams are smaller than 4.75 inches (12.065 cm) and the overall reduced shell height is not attributable to beds where the growth of individual surf 
clams has been reduced because of density dependent factors. 

(d) Measurement. Length is measured at the longest dimension of the surf clam shell. 

§ 648.73   Closed areas. 

(a) Areas closed because of environmental degradation. Certain areas are closed to all surf clam and ocean quahog fishing because of adverse environmental conditions. These areas will remain closed 
until the Assistant Administrator determines that the adverse environmental conditions no longer exist. If additional areas are identified by the Assistant Administrator as being contaminated by the 
introduction or presence of hazardous materials or pollutants, they may be closed by the Assistant Administrator in accordance with paragraph (c) of this section. The areas closed are: 

(1) Boston Foul Ground. The waste disposal site known as the “Boston Foul Ground” and located at 42°25'36" N. lat., 70°35'00" W. long., with a radius of 1 nautical mile in every direction from that point. 

(2) New York Bight. The polluted area and waste disposal site known as the “New York Bight” and located at 40°25'04" N. lat., 73°42'38" W. long., and with a radius of 6 nm in every direction from that 
point, extending further northwestward, westward and southwestward between a line from a point on the arc at 40°31'00" N. lat., 73°43'38" W. long., directly northward toward Atlantic Beach Light in New 
York to the limit of the state territorial waters of New York; and a line from the point on the arc at 40°19'48" N. lat., 73°45'42" W. long., to a point at the limit of the state territorial waters of New Jersey at 
40°14'00" N. lat., 73°55'42" W. long. 

(3) 106 Dumpsite. The toxic industrial site known as the “106 Dumpsite" and located between 38°40'00" and 39°00'00" N. lat., and between 72°00'00" and 72°30'00" W. long. 

(4) Georges Bank. The paralytic shellfish poisoning (PSP) contaminated area, which is located in Georges Bank, and is located east of 69° W. longitude, and south of 42°20' N. latitude. 

(b) Areas closed because of small surf clams. Areas may be closed because they contain small surf clams. 

(1) Closure. The Assistant Administrator may close an area to surf clams and ocean quahog fishing if he/she determines, based on logbook entries, processors' reports, survey cruises, or other 
information, that the area contains surf clams of which: 

(i) Sixty percent or more are smaller than the minimum size (4.5 inches (11.43 cm)); and 

(ii) Not more than 15 percent are larger than 5.5 inches (13.97 cm) in size. 

(2) Reopening. The Assistant Administrator may reopen areas or parts of areas closed under paragraph (b)(1) of this section if he/she determines, based on survey cruises or other information, that: 

(i) The average length of the dominant (in terms of weight) size class in the area to be reopened is equal to or greater than 4.75 inches (12.065 cm); or 
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(ii) The yield or rate of growth of the dominant shell-height class in the area to be reopened would be significantly enhanced through selective, controlled, or limited harvest of surf clams in the area. 

(c) Procedure. (1) The Regional Administrator may hold a public hearing on the proposed closure or reopening of any area under paragraph (a) or (b) of this section. The Assistant Administrator shall 
publish notification in the Federal Register of any proposed area closure or reopening, including any restrictions on harvest in a reopened area. Comments on the proposed closure or reopening may be 
submitted to the Regional Administrator within 30 days after publication. The Assistant Administrator shall consider all comments and publish the final notification of closure or reopening, and any 
restrictions on harvest, in the Federal Register. Any adjustment to harvest restrictions in a reopened area shall be made by notification in the Federal Register. The Regional Administrator shall send 
notice of any action under this paragraph (c)(1) to each surf clam and ocean quahog processor and to each surf clam and ocean quahog permit holder. 

(2) If the Regional Administrator determines, as the result of testing by state, Federal, or private entities, that a closure of an area under paragraph (a) of this section is necessary to prevent any adverse 
effects fishing may have on the public health, he/she may close the area for 60 days by publication of notification in the Federal Register, without prior comment or public hearing. If an extension of the 60-
day closure period is necessary to protect the public health, the hearing and notice requirements of paragraph (c)(1) of this section shall be followed. 

(d) Areas closed due to the presence of paralytic shellfish poisoning toxin —(1) Maine mahogany quahog zone. The Maine mahogany quahog zone is closed to fishing for ocean quahogs except in those 
areas of the zone that are tested by the State of Maine and deemed to be within the requirements of the National Shellfish Sanitation Program and adopted by the Interstate Shellfish Sanitation 
Conference as acceptable limits for the toxin responsible for paralytic shellfish poisoning. Harvesting is allowed in such areas during the periods specified by the Maine Department of Marine Resources 
during which quahogs are safe for human consumption. For information regarding these areas contact the State of Maine Division of Marine Resources at (207–624–6550). 

(2) [Reserved] 

[61 FR 34968, July 3, 1996, as amended at 62 FR 14649, Mar. 27, 1997; 62 FR 37156, July 11, 1997; 63 FR 27485, May 19, 1998; 64 FR 57594, Oct. 26, 1999; 70 FR 2026, Jan. 12, 2005] 

§ 648.74   Shucking at sea. 

(a) Observers. (1) The Regional Administrator may allow the shucking of surf clams or ocean quahogs at sea if he/she determines that an observer carried aboard the vessel can measure accurately the 
total amount of surf clams and ocean quahogs harvested in the shell prior to shucking. 

(2) Any vessel owner may apply in writing to the Regional Administrator to shuck surf clams or ocean quahogs at sea. The application shall specify: Name and address of the applicant, permit number of 
the vessel, method of calculating the amount of surf clams or ocean quahogs harvested in the shell, vessel dimensions and accommodations, and length of fishing trip. 

(3) The Regional Administrator shall provide an observer to any vessel owner whose application is approved. The owner shall pay all reasonable expenses of carrying the observer on board the vessel. 

(4) Any observer shall certify at the end of each trip the amount of surf clams or ocean quahogs harvested in the shell by the vessel. Such certification shall be made by the observer's signature on the 
daily fishing log required by §648.7. 

(b) Conversion factor. (1) Based on the recommendation of the MAFMC, the Regional Administrator may allow shucking at sea of surf clams or ocean quahogs, with or without an observer, if he/she 
determines a conversion factor for shucked meats to calculate accurately the amount of surf clams or ocean quahogs harvested in the shell. 

(2) The Regional Administrator shall publish notification in the Federal Register specifying a conversion factor together with the data used in its calculation for a 30-day comment period. After consideration 
of the public comments and any other relevant data, the Regional Administrator may publish final notification in the Federal Register specifying the conversion factor. 

(3) If the Regional Administrator makes the determination specified in paragraph (b)(1) of this section, he/she may authorize the vessel owner to shuck surf clams or ocean quahogs at sea. Such 
authorization shall be in writing and be carried aboard the vessel. 

§ 648.75   Cage identification. 

Except as provided in §648.76, the following cage identification requirements apply to all vessels issued a Federal fishing permit for surf clams and ocean quahogs: 

(a) Tagging. Before offloading, all cages that contain surfclams or ocean quahogs must be tagged with tags acquired annually under paragraph (b) of this section. A tag must be fixed on or as near as 
possible to the upper crossbar of the cage. A tag is required for every 60 ft3 (1,700 L) of cage volume, or portion thereof. A tag or tags must not be removed until the cage is emptied by the processor, at 
which time the processor must promptly remove and retain the tag(s) for 60 days beyond the end of the calendar year, unless otherwise directed by authorized law enforcement agents. 

(b) Issuance. The Regional Administrator will issue a supply of tags to each individual allocation owner qualifying for an allocation under §648.70 prior to the beginning of each fishing year, or he/she may 
specify, in the Federal Register, a vendor from whom the tags shall be purchased. The number of tags will be based on the owner's initial allocation as specified in §648.70(a). Each tag represents 32 bu 
(1,700 L) of allocation. 

(c) Expiration. Tags will expire at the end of the fishing year for which they are issued, or if rendered null and void in accordance with 15 CFR part 904. 

(d) Return. Tags that have been rendered null and void must be returned to the Regional Administrator, if possible. 

(e) Loss. Loss or theft of tags must be reported by the owner, numerically identifying the tags to the Regional Administrator by telephone as soon as the loss or theft is discovered and in writing within 24 
hours. Thereafter, the reported tags shall no longer be valid for use under this part. 

(f) Replacement. Lost or stolen tags may be replaced by the Regional Administrator if proper notice of the loss is provided by the person to whom the tags were issued. Replacement tags may be 
purchased from the Regional Administrator or a vendor with a written authorization from the Regional Administrator. 

(g) Transfer. See §648.70(b)(2). 

(h) Presumptions. Surf clams and ocean quahogs found in cages without a valid state tag are deemed to have been harvested in the EEZ and to be part of an individual's allocation, unless the individual 
demonstrates that he/she has surrendered his/her Federal vessel permit issued under §648.4(a)(4) and conducted fishing operations exclusively within waters under the jurisdiction of any state. Surf 
clams and ocean quahogs in cages with a Federal tag or tags, issued and still valid pursuant to this section, affixed thereto are deemed to have been harvested by the individual allocation holder to whom 
the tags were issued under §648.75(b) or transferred under §648.70(b). 

[61 FR 34968, July 3, 1996, as amended at 63 FR 27485, May 19, 1998; 68 FR 69974, Dec. 16, 2003; 72 FR 51703, Sept. 11, 2007] 

§ 648.76   Maine mahogany quahog zone. 

(a) Landing requirements. (1) A vessel issued a valid Maine mahogany quahog permit pursuant to §648.4(a)(4)(i), and fishing for or possessing ocean quahogs within the Maine mahogany quahog zone, 
must land its catch in the State of Maine. 

(2) A vessel fishing under an individual allocation permit, regardless of whether it has a Maine mahogany quahog permit, fishing for or possessing ocean quahogs within the zone, may land its catch in the 
State of Maine, or, consistent with applicable state law in any other state that utilizes food safety-based procedures including sampling and analyzing for PSP toxin consistent with those food safety-based 
procedures used by the State of Maine for such purpose, and must comply with all requirements in §§648.70 and 648.75. Documentation required by the state and other laws and regulations applicable to 
food safety-based procedures must be made available by federally-permitted dealers for inspection by NMFS . 

(b) Quota monitoring and closures —(1) Catch quota. (i) The annual quota for harvest of mahogany quahogs from within the Maine mahogany quahog zone is 100,000 Maine bushels (35,150 hL). The 
quota may be revised annually within the range of 17,000 and 100,000 Maine bushels (5,975 and 35,150 hL) following the procedures set forth in §648.71. 

(ii) All mahogany quahogs landed for sale in Maine by vessels issued a Maine mahogany quahog permit and not fishing for an individual allocation of ocean quahogs under §648.70 shall be applied 
against the Maine mahogany quahog quota, regardless of where the mahogany quahogs are harvested. 

(iii) All mahogany quahogs landed by vessels fishing in the Maine mahogany quahog zone for an individual allocation of quahogs under §648.70 will be counted against the ocean quahog allocation for 
which the vessel is fishing. 

(iv) The Regional Administrator will monitor the quota based on dealer reports and other available information and shall determine the date when the quota will be harvested. NMFS shall publish 
notification in the Federal Register advising the public that, effective upon a specific date, the Maine mahogany quahog quota has been harvested and notifying vessel and dealer permit holders that no 
Maine mahogany quahog quota is available for the remainder of the year. 

(2) Maine Mahogany Quahog Advisory Panel. The Council shall establish a Maine Mahogany Quahog Advisory Panel consisting of representatives of harvesters, dealers, and the Maine Department of 
Marine Resources. The Advisory Panel shall make recommendations, through the Surf Clam and Ocean Quahog Committee of the Council, regarding revisions to the annual quota and other management 
measures. 

[63 FR 27485, May 19, 1998] 

§ 648.77   Framework adjustments to management measures. 

(a) Within season management action. The Council, at any time, may initiate action to add or adjust management measures within the Atlantic Surf Clam and Ocean Quahog FMP if it finds that action is 
necessary to meet or be consistent with the goals and objectives of the plan. 

(1) Adjustment process . The Council shall develop and analyze appropriate management actions over the span of at least two Council meetings. The Council must provide the public with advance notice 
of the availability of the recommendation(s), appropriate justification(s) and economic and biological analyses, and the opportunity to comment on the proposed adjustment(s) at the first meeting, and prior 
to and at the second Council meeting. The Council's recommendations on adjustments or additions to management measures must come from one or more of the following categories: The overfishing 
definition (both the threshold and target levels), description and identification of EFH (and fishing gear management measures that impact EFH), habitat areas of particular concern, set-aside quota for 
scientific research, VMS, OY range, suspension or adjustment of the surfclam minimum size limit, and changes to the Northeast Region SBRM (including the CV-based performance standard, the means 
by which discard data are collected/obtained, fishery stratification, reports, and/or industry-funded observers or observer set-aside programs). 

(2) Council recommendation. After developing management actions and receiving public testimony, the Council shall make a recommendation to the Regional Administrator. The Council's 
recommendation must include supporting rationale, if management measures are recommended, an analysis of impacts, and a recommendation to the Regional Administrator on whether to issue the 
management measures as a final rule. If the Council recommends that the management measures should be issued as a final rule, it must consider at least the following factors, and provide support and 
analysis for each factor considered: 

(i) Whether the availability of data on which the recommended management measures are based allows for adequate time to publish a proposed rule, and whether the regulations would have to be in 
place for an entire harvest/fishing season. 



 3

(ii) Whether there has been adequate notice and opportunity for participation by the public and members of the affected industry in the development of recommended management measures. 

(iii) Whether there is an immediate need to protect the resource. 

(iv) Whether there will be a continuing evaluation of management measures adopted following their implementation as a final rule. 

(3) NMFS action. If the Council's recommendation includes adjustments or additions to management measures and, after reviewing the Council's recommendation and supporting information: 

(i) If NMFS concurs with the Council's recommended management measures and determines that the recommended management measures should be issued as a final rule based on the factors specified 
in paragraph (a)(2) of this section, the measures will be issued as a final rule in the Federal Register. 

(ii) If NMFS concurs with the Council's recommended management measures and determines that the recommended management measures should be published first as a proposed rule, the measures 
will be published as a proposed rule in the Federal Register. After additional public comment, if NMFS concurs with the Council recommendation, the measures will be issued as a final rule and published 
in the Federal Register. 

(iii) If NMFS does not concur, the Council will be notified in writing of the reasons for the non-concurrence. 

(4) Emergency actions. Nothing in this section is meant to derogate from the authority of the Secretary to take emergency action under section 305(e) of the Magnuson-Stevens Act. 

(b) [Reserved] 

[64 FR 57594, Oct. 26, 1999, as amended at 68 FR 69974, Dec. 16, 2003; 73 FR 4753, Jan. 28, 2008] 
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1 See Brake Rotors from China: Investigation No. 
731-TA-744 (Second Review), 73 FR 34790 (June 18, 
2008) and ITC Publication 4009 Inv. No. 731-TA- 
744 (Second Review) June 2008. 

2 See Brake Rotors from the People’s Republic of 
China: Revocation of Antidumping Duty Order 
Pursuant to Second Five-Year (Sunset) Review, 73 
FR 36039 (June 25, 2008) (Revocation Notice). 

Effective Period of Certificate 

This Certificate continues in effect 
from the date indicated below until it is 
relinquished, modified, or revoked as 
provided in the Act and the Regulations. 

Other Conduct 

Nothing in this Certificate prohibits 
GTI from engaging in conduct not 
specified in this Certificate, but such 
conduct is subject to the normal 
application of the antitrust laws. 

Disclaimer 

The issuance of this Certificate of 
Review to GTI by the Secretary of 
Commerce with the concurrence of the 
Attorney General under the provisions 
of the Act does not constitute, explicitly 
or implicitly, an endorsement or 
opinion of the Secretary of Commerce or 
the Attorney General concerning either 
(a) the viability or quality of the 
business plans of GTI or (b) the legality 
of such business plans of GTI under the 
laws of the United States (other than as 
provided in the Act) or under the laws 
of any foreign country. 

The application of this Certificate to 
conduct in Export Trade where the U.S. 
Government is the buyer or where the 
U.S. Government bears more than half 
the cost of the transaction is subject to 
the limitations set forth in Section V.(D.) 
of the ‘‘Guidelines for the Issuance of 
Export Trade Certificates of Review 
(Second Edition),’’ 50 FR 1786 (January 
11, 1985). 

A copy of the certificate will be kept 
in the International Trade 
Administration’s Freedom of 
Information Records Inspection Facility, 
Room 4100, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW., Washington, DC 20230. 

Dated: July 21, 2008. 
Jeffrey Anspacher, 
Director, Export Trading Company Affairs. 
[FR Doc. E8–17026 Filed 7–24–08; 8:45 am] 
BILLING CODE 3510–DR–P 

DEPARTMENT OF COMMERCE 

International Trade Administration 

A–570–846 

Brake Rotors from the People’s 
Republic of China: Notice of 
Rescission of Antidumping Duty New 
Shipper Review 

AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 
SUMMARY: The U.S. Department of 
Commerce (the Department) is 
rescinding the new shipper review of 

the antidumping duty order on brake 
rotors from the People’s Republic of 
China (PRC) with respect to Longkou 
Zhongkai Automobile Parts Co., Ltd. 
(Longkou Zhongkai), an exporter of the 
subject merchandise from the PRC. The 
period of review (POR) covers April 1, 
2007, through March 31, 2008. This 
order was revoked as a result of a sunset 
proceeding and the effective date of 
revocation is prior to the date of the U.S. 
entry made by Longkou Zhongkai, the 
subject of this new shipper review. 
EFFECTIVE DATE: July 25, 2008. 
FOR FURTHER INFORMATION CONTACT: 
Brian Smith or Terre Keaton Stefanova, 
AD/CVD Operations, Office 2, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, N.W., Washington, D.C. 20230; 
telephone (202) 482–1766 and (202) 
482–1280, respectively. 
SUPPLEMENTARY INFORMATION: 

Background 
On May 22, 2008, the Department 

initiated a new shipper review for 
Longkou Zhonghai and indicated that 
the POR for this new shipper review 
was April 1, 2007, through March 31, 
2008. See Brake Rotors From the 
People’s Republic of China: Initiation of 
Antidumping Duty New Shipper Review, 
73 FR 31065 (May 30, 2008). 

On May 29, 2008, the International 
Trade Commission (ITC) determined, 
pursuant to section 751(c) of the Tariff 
Act of 1930, as amended (the Act), that 
revocation of the antidumping duty 
order on brake rotors from the PRC 
would not be likely to lead to 
continuation or recurrence of material 
injury to an industry in the United 
States within a reasonably foreseeable 
time. The ITC notified the Department 
of its decision on June 12, 2008, and 
published its decision on June 18, 
2008.1 Based on the ITC’s decision, the 
Department subsequently revoked the 
antidumping duty order on brake rotors 
from the PRC, effective August 14, 
2007.2 

On July 14, 2008, Longkou Zhongkai 
withdrew its new shipper review 
request. 

Rescission of Review 
Longkou Zhongkai’s POR U.S. entry 

occurred after the effective date of 
revocation of the order, which is August 

14, 2007. The Department has already 
issued its revocation instructions to U.S. 
Customs and Border Protection (CBP), 
which will liquidate this entry without 
regard to antidumping duties (i.e., 
release all bonds and refund all cash 
deposits, with interest). See Revocation 
Notice. Because Longkou Zhongkai has 
no additional U.S. entries to review 
during the POR, we are rescinding this 
new shipper review. Furthermore, 
Longkou Zhongkai has withdrawn its 
review request in a timely manner. In 
addition, because this order is now 
revoked, no cash deposit instructions 
are necessary. 

Notification Regarding Administrative 
Protective Orders 

This notice also serves as a reminder 
to parties subject to administrative 
protective order (APO) of their 
responsibility concerning the 
disposition of proprietary information 
disclosed under APO in accordance 
with 19 CFR 351.305(a)(3). Timely 
written notification of the return or 
destruction of APO materials or 
conversion to judicial protective order is 
hereby requested. Failure to comply 
with the regulations and the terms of an 
APO is a sanctionable violation. 

This notice is published in 
accordance with section 777(i) of the 
Act and 19 CFR 351.214(f)(3). 

Dated: July 21, 2008. 
Stephen J. Claeys, 
Deputy Assistant Secretary for Import 
Administration. 
[FR Doc. E8–17099 Filed 7–24–08; 8:45 am] 
BILLING CODE 3510–DS–S 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

Proposed Information Collection; 
Comment Request; Application To 
Shuck Surf Clams/Ocean Quahogs at 
Sea 

AGENCY: National Oceanic and 
Atmospheric Administration (NOAA). 
ACTION: Notice. 

SUMMARY: The Department of 
Commerce, as part of its continuing 
effort to reduce paperwork and 
respondent burden, invites the general 
public and other Federal agencies to 
take this opportunity to comment on 
proposed and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995. 
DATES: Written comments must be 
submitted on or before September 23, 
2008. 
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ADDRESSES: Direct all written comments 
to Diana Hynek, Departmental 
Paperwork Clearance Officer, 
Department of Commerce, Room 6625, 
14th and Constitution Avenue, NW., 
Washington, DC 20230 (or via the 
Internet at dHynek@doc.gov). 
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the information collection 
instrument and instructions should be 
directed to Timothy Cardiasmenos, 978– 
281–6204 or 
Timothy.Cardiasmenos@noaa.gov. 

SUPPLEMENTARY INFORMATION: 

I. Abstract 

National Marine Fisheries Service 
(NMFS) Northeast Region manages the 
Atlantic surfclam and ocean quahog 
fisheries of the Exclusive Economic 
Zone (EEZ) of the Northeastern United 
States through the Atlantic Surfclam 
and Ocean Quahog Fishery Management 
Plan (FMP). The Mid-Atlantic Fishery 
Management Council prepared the FMP 
pursuant to the Magnuson-Stevens 
Fishery Conservation and Management 
Act (Magnuson-Stevens Act). The 
regulations implementing the FMP are 
specified at 50 CFR 648.70. 

The recordkeeping and reporting 
requirements at § 648.70 and § 648.74 
form the basis for this collection of 
information. NMFS Northeast Region 
requests information from Atlantic 
surfclam and ocean quahog individual 
transferable quota (ITQ) allocation 
holders in order to process and track 
requests from the allocation holders to 
transfer quota allocation to another 
entity. NMFS Northeast Region also 
requests information from Atlantic 
surfclam and ocean quahog permit 
holders in order to track and properly 
account for Atlantic surfclam and ocean 
quahog harvest that is shucked at-sea. 
Because there is not a standard 
conversion factor for estimating 
unshucked product from shucked 
product, NMFS requires vessels that 
choose to shuck product at-sea to carry 
on board the vessel a NMFS-approved 
observer to certify the amount of 
Atlantic surfclam and ocean quahog 
harvested. This information, upon 
receipt, results in an increasingly more 
efficient and accurate database for 
management and monitoring of fisheries 
of the Northeastern U.S. EEZ. 

II. Method of Collection 

Paper applications are used to process 
requests. 

III. Data 

OMB Number: 0648–0240. 
Form Number: None. 

Type of Review: Regular submission. 
Affected Public: Business or other for- 

profit organizations. 
Estimated Number of Respondents: 

205. 
Estimated Time per Response: 5 

minutes for the application to transfer 
quota, and 30 minutes for the 
application to shuck surfclams and 
ocean quahogs at-sea. 

Estimated Total Annual Burden 
Hours: 45. 

Estimated Total Annual Cost to 
Public: $219,765. 

IV. Request for Comments 
Comments are invited on: (a) Whether 

the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden 
(including hours and cost) of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology. 

Comments submitted in response to 
this notice will be summarized and/or 
included in the request for OMB 
approval of this information collection; 
they also will become a matter of public 
record. 

Dated: July 22, 2008. 
Gwellnar Banks, 
Management Analyst, Office of the Chief 
Information Officer. 
[FR Doc. E8–17065 Filed 7–24–08; 8:45 am] 
BILLING CODE 3510–22–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

RIN 0648–XJ21 

Taking and Importing Marine 
Mammals; Taking Marine Mammals 
Incidental to Space Vehicle and Test 
Flight Activities from Vandenberg Air 
Force Base (VAFB), California 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Notice; receipt of application for 
letter of authorization; request for 
comments and information. 

SUMMARY: NMFS has received a request 
from the U.S. Air Force (USAF) for 

authorization for the take of marine 
mammals incidental to launching space 
launch vehicles, intercontinental 
ballistic and small missiles, and aircraft 
and helicopter operations at VAFB for 
the period of February 2009 through 
February 2014. Pursuant to the Marine 
Mammal Protection Act (MMPA), NMFS 
is announcing receipt of the USAF’s 
request for the development and 
implementation of regulations 
governing the incidental taking of 
marine mammals and inviting 
information, suggestions, and comments 
on the USAF’s application and request. 
DATES: Comments and information must 
be received no later than August 25, 
2008. 
ADDRESSES: Comments on the 
application should be addressed to P. 
Michael Payne, Chief, Permits, 
Conservation and Education Division, 
Office of Protected Resources, National 
Marine Fisheries Service, 1315 East- 
West Highway, Silver Spring, MD 
20910–3225. The mailbox address for 
providing email comments is 
PR1.0648XJ21@noaa.gov. Comments 
sent via e-mail, including all 
attachments, must not exceed a 10– 
megabyte file size. 
FOR FURTHER INFORMATION CONTACT: 
Candace Nachman, Office of Protected 
Resources, NMFS, (301) 713–2289, ext. 
156. 
SUPPLEMENTARY INFORMATION: 

Availability 
A copy of the USAF’s application may 

be obtained by writing to the address 
specified above (see ADDRESSES), 
telephoning the contact listed above (see 
FOR FURTHER INFORMATION CONTACT), or 
visiting the internet at: http:// 
www.nmfs.noaa.gov/pr/permits/ 
incidental.htm#applications. 

Background 
Sections 101(a)(5)(A) and (D) of the 

MMPA (16 U.S.C. 1361 et seq.) direct 
the Secretary of Commerce (Secretary) 
to allow, upon request, the incidental, 
but not intentional taking of marine 
mammals by U.S. citizens who engage 
in a specified activity (other than 
commercial fishing) if certain findings 
are made and regulations are issued or, 
if the taking is limited to harassment, 
notice of a proposed authorization is 
provided to the public for review. 

Authorization for incidental takings 
may be granted if NMFS finds that the 
taking will have a negligible impact on 
the species or stock(s), will not have an 
unmitigable adverse impact on the 
availability of the species or stock(s) for 
certain subsistence uses, and that the 
permissible methods of taking and 
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