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Dear Ms. Groves:

The International AntiCounterfeiting Coalition, Inc. (“IACC”) is making this submission
in response to the request by the United States Trade Representative (“USTR”) for
written submissions from the public concerning the acts, policies, and practices of foreign
countries that are relevant to its determination under Section 182 of the Omnibus Trade
and Competitiveness Act of 1988, 19 USC § 2242 (“Special 3017) of countries that deny
adequate and effective protection of intellectual property rights or deny fair and equitable
market access to U.S. persons who rely on intellectual property protection. The USTR
request was published in the Federal Register on January 16, 2008.

The TACC is the largest organization representing exclusively the interests of companies
concerned with product counterfeiting and copyright piracy. Our members consist of
approximately 200 corporations, trade associations, and professional firms and represent
total annual revenues of over $750 billion. Our brand and copyright owner members
represent a broad cross-section of industries, and include many of the world’s best known
companies in the apparel, automotive, consumer goods, entertainment, pharmaceutical,
personal care and other product sectors.
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The IACC is committed to working with government and industry partners in the United
States and elsewhere to strengthen IP protection by encouraging improvements in the
law, allocation of greater political priority and resources, and raising awareness regarding
the enormous—and growing—harm caused by IP violations.

The TACC commends the USTR and the inter-agency team for their ongoing work to
improve protection and enforcement of intellectual property rights by our trading
partners. We look forward to working with the USTR in its efforts to promote IP
protection globally and we are available at any time for clarification of any issues raised
in the attached submission.

Respectfully submitted,
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Travis D. Johnson
Associate Counsel

Enclosure (via e-mail): IACC 2008 Special 301 Submission
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INTRODUCTION

The International AntiCounterfeiting Coalition, Inc. (“IACC”) is making this submission in
response to the request by the United States Trade Representative (“USTR”) for written
submissions from the public concerning the acts, policies, and practices of foreign countries that
are relevant to its determination under Section 182 of the Omnibus Trade and Competitiveness
Act of 1988, 19 USC § 2242 (“Special 301”) of countries that deny adequate and effective
protection of intellectual property rights or deny fair and equitable market access to U.S. persons
who rely on intellectual property protection. The USTR request was published in the Federal
Register on January 16, 2008.

JACC Membership and Mission

The TACC, based in Washington, D.C., is the largest and oldest association representing
exclusively the interests of trademark and copyright owners concerned with product
counterfeiting and copyright piracy. Our members consist of approximately 200 corporations,
trade associations, and professional firms and represent total annual revenues of over $750
billion. Our brand and copyright owner members represent a broad cross-section of industries,
and include many of the world’s best known companies in the apparel, automotive, consumer
goods, entertainment, pharmaceutical, personal care and other product sectors.

The mission of the IACC is to combat trademark counterfeiting and copyright piracy by
promoting laws, regulations, and directives designed to make intellectual property theft
unprofitable. The IACC supports government action to create a strong deterrent to trademark
counterfeiting and piracy through increased enforcement and prosecution. Critical to this mission
is the belief that counterfeiting causes severe economic harm to trademark and copyright owners,
and also creates hazards to public health and safety.

To advance this mission, the IACC engages in dialogue and advocacy on intellectual property
protection and enforcement with the U.S. Government and foreign governments. IACC also
conducts training in counterfeit identification for law enforcement and border control authorities
in the U.S. and abroad, and conducts educational programs in product security and infringement
prevention for rights holders.

The TACC is committed to working with government and industry partners in the United States
and elsewhere to strengthen intellectual property protection and enforcement by encouraging
improvements in the law, allocation of greater political priority and resources, and raising
awareness regarding the enormous—and growing—harm caused by IP violations.



Nature and Scope of Counterfeiting

Trademark counterfeiting and piracy pose an ever-increasing threat to the sustainable
development of the world economy. In addition to depriving legitimate businesses and their
workers of income, intellectual property rights (IPR) infringement discourages innovation and
creativity, threatens consumer health and safety, provides an easy source of revenue for criminals
(including organized crime) and deprives governments of much needed tax revenue.

Despite the considerable resources applied by both the public and private sector to address the
global problems of counterfeiting and piracy, there is substantial anecdotal and statistical
evidence indicating that these problems continue to grow in size and scope. Information from
industry and government sources, including Interpol, the World Customs Organization, and the
World Intellectual Property Organization confirms that this growth is due in part to the
increasing involvement of more sophisticated organized criminal networks operating across
national boundaries.

This year, our members observed the following global trends in piracy and trademark
counterfeiting:

e China and Russia Are Priorities

China and Russia have far and away the most unfavorable environments to protection and
enforcement of intellectual property rights, according to our members, and substantiated by a
survey of businesses by Business Action to Stop Counterfeiting and Piracy (‘BASCAP”).! China
alone is now the source of as much as 80 percent of all infringing goods seized by the U.S.
Department of Homeland Security and the customs authorities of European Union member
states, and IJACC members report that Russia is rivaling China as one of the worst sources for
counterfeit goods. The growing trade relationship between Russia and China is cementing
partnerships between manufacturers and exporters of pirated and counterfeit products in both
countries.

e Trans-Shipping and Free Trade Zones

Free trade zones in a growing number of countries are increasingly exploited by counterfeiters
and copyright pirates to facilitate the global distribution of fakes. IACC members report rising
concerns in countries such as the United Arab Emirates and Turkey, among other countries.
IACC members also note that free trade zones are beings exploited by pirates and counterfeiters
shipping fake components and labels separately for assembly and distribution in other countries.

! Global Survey on Counterfeiting and Piracy, App. 1, Jan. 29, 2007, available at
www.iccwbo.org/bascap. BASCAP is an initiative of the International Chamber of Commerce.
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e Internet Piracy and Counterfeiting

IACC members are seriously concerned by the scale of copyright piracy and counterfeiting
activity on the Internet. Internet traders operating behind shadow fronts that are impossible to
cost-effectively investigate for IP owners, and they represent one of the main engines of
burgeoning global trade in fakes of all kinds. In China, rights holders find the sheer number of
offending sites dismaying. In Russia, online piracy remains one of the most significant obstacles
to copyright owners in the Russian market.

While leaders and policy makers in our trading partners are more cognizant of the negative
implications tied to the trade of illicit goods, the need for greater priority to be given to anti-
counterfeiting efforts remains dire. Counterfeiting and piracy pose serious threats to public
health and well being, cause substantial losses in tax revenues, hinder development of both
domestic and international markets, and diminish incentives for global innovation.

Recent Developments

The TACC commends the USTR and the inter-agency team for their ongoing work to improve
protection and enforcement of intellectual property rights by our trading partners. In particular,
we wish to take note of the following:

e Anti-Counterfeiting Trade Agreement

TACC commends the USTR for its leadership in proposing a new Anti-Counterfeiting Trade
Agreement (“ACTA”) to establish a common global enforcement standard to combat IPR
infringements. The growing sophistication and global reach of trademark counterfeiters require
heightened anti-counterfeiting efforts that do not stop at national borders. To succeed, IACC
urges the USTR to call on participating countries to make anti-counterfeiting enforcement a high
priority and to provide the necessary resources to fight and deter counterfeiting.

e Qut-of- Cycle Reviews of Czech Republic, Brazil, and Russia

IACC commends the USTR for conducting out-of-cycle reviews during 2007 of three countries
that figure in our submission — Brazil, the Czech Republic, and Russia — and for placing the
Czech Republic on the Special 301 Watch List. Counterfeiting and piracy in these countries
remain a significant concern, as explained in detail in our submission.

e Continued Engagement with China

IACC commends USTR, together with the U.S. Department of Commerce, the U.S. Patent and
Trademark Office, the U.S. Copyright Office, the U.S. Department of State, the U.S. Department
of Justice, and the U.S. Department of Homeland Security, for their ongoing efforts to engage
constructively with the People’s of China in improving intellectual property protection and
enforcement.



China has recently reduced its level of dialogue and cooperation on capacity building and other
fronts due to the pending WTO dispute. But it is hoped that the new Chinese leadership will re-
open lines of communication with USTR and take a more businesslike approach to the concerns
of both foreign and domestic rights holders over the obvious weaknesses in both Chinese laws
and enforcement policies.

e Implementation of Free Trade Agreements

The IACC applauds USTR’s work in concluding Foreign Trade Agreements (“FTAs”) and other
international agreements that are having a positive impact in raising the standards of protection
and introducing best practices. In 2007, the USTR concluded trade agreements with intellectual
property obligations with several important trading partners. Our members have expressed
particular interest in the U.S. - Koreas Free Trade Agreement (“KORUS FTA”), which promises
to deliver improvements in civil enforcement against piracy and trademark counterfeiting. Of
particular importance for right holders are provisions requiring the availability of statutory or
"pre-established" damages sufficient to deter further infringements in cases of piracy and
counterfeiting, and requiring judicial authorities to issue ex parte search and seizure orders
expeditiously in order to collect evidence of infringement before it can be concealed. TACC calls
on the Korean Government to implement these obligations promptly and completely.

Common Concerns

Enclosed is a table summarizing IACC’s Special 301 recommendations for 2008, followed by a
detailed report on each country, which reflect the following common concerns:

e The need for substantially greater political will and resources to combat IP crime;

e The need to ensure greater use of criminal enforcement tools, which create substantially
greater deterrence, rather than relying excessively on administrative measures, such as
customs seizures, which yield economic sanctions that generate limited deterrence;

e The need for greater cooperation and coordination among different government
enforcement bodies, including police, Customs, and other administrative enforcement
bodies;

e The adoption of sentencing and other guidelines that will lead to stronger criminal and
administrative sanctions;

e The need to eliminate numerical thresholds for criminalizing IP cases, and to encourage
criminal investigations in any case where there is a basis for suspicion of a crime;

e The need for Customs and other enforcement authorities to provide IP owners with
earlier access to information needed to pursue investigations and legal actions;



e The need for greater support from governments and the judiciary for “creative”
enforcement tools, including third-party and landlord liability strategies; and

e The need for greater transparency regarding the results of government enforcement work.

Anti-counterfeiting is a moving target, and there is a constant need to review laws and the
sufficiency of government resources allocated to criminal enforcement and training. New
technologies, including the Internet, and the increasing sophistication of counterfeiters and
pirates require that government and industry work ever more closely in assessing not only the
adequacy of laws but also their effectiveness in practice.

Conclusion

The TACC intends and hopes that this submission will be helpful to the USTR in identifying
countries that deny adequate and effective protection of intellectual property rights or deny fair
and equitable market access to U.S. persons who rely on intellectual property protection.

The key to stemming the flow of counterfeit and piratical goods does not come in the form of a
“magic bullet.” There is no single law or treaty that will provide the answers that government
and industry are seeking, and no single trade organization that will solve this problem. The
global counterfeiting problem can only be addressed successfully by fostering cooperation at all
levels — within industries, between industry and government, and between governments — to
ensure that law enforcement has the legislative tools and the financial and personnel resources
necessary to meaningfully enforce the law.

IACC looks forward to working with the USTR in its efforts to promote IP protection globally.
We are available at any time for clarification of any issues raised in the attached submission.



IACC SPECIAL 301 RECOMMENDATIONS, 2000 — 2008"

00 01 02 03 04 05 06 07 08
Argentina WL WL WL
Australia
Belize WL PWL PWL WL
Bolivia WL
Brazil WL WL WL WL PWL WL
Bulgaria WL WL
Canada WL 00 WL WL WL PWL WL
Chile - WL WL WL WL
China 306 306 306 306 306 PFC/306 PFC/306 PFC/306 PFC/306
Costa Rica PWL PWL
Columbia WL
Czech Republic PWL WL
Greece
Hong Kong 00
Hungary WL
India WL PWL WL
Indonesia WL PWL
Italy WL WL WL
Japan WL WL WL
Jordan WL
Kazakhstan WL
Korea WL 00
Kuwait WL
Lebanon PWL
Libya WL
Malaysia WL | PWL PWL | PWL PWL PWL WL
Mauritius WL
Mexico WL 00 WL WL PWL PWL PWL WL WL
Pakistan WL
Panama WL WL WL
Paraguay 306 306 306 306 PWL/306 306
Peru SM
Philippines PWL | PWL | PWL PWL PWL WL WL
Poland PWL | PWL | PWL
Romania WL
Russia PWL | PWL | PWL | PWL | PWL PWL PWL PWL PWL
Saudi Arabia WL WL WL WL
Singapore PWL WL WL
South Africa WL WL WL
Taiwan WL PWL | PWL | PWL WL WL
Thailand PWL WL WL WL
Turkey WL WL WL 00
Ukraine WL PFC PFC
UAE WL WL WL WL SM 00
Venezuela WL
Vietnam WL WL PWL WL

* Abbreviation PFC: Priority Foreign Country; 306: Section 306 Monitoring; PWL: Priority Watch List; WL:
Watch List; OO: Other Observations; SM: Special Mention




CHINA

Recommendation: Priority Foreign Country; Section 306 Monitoring

Introduction

ITACC member concerns over legislation and enforcement against counterfeits and copyright
piracy in China remain largely the same as those expressed in the IACC’s 2007 Special 301
report. Most of our members believe that over the last year, their problems both in the
domestic market and with exports from China have either remained the same or worsened, due
mainly to the lack of sufficient criminal enforcement and inadequate deterrence generated
from administrative and civil enforcement.

Some TACC members have found it easier to pursue criminal action against trademark
counterfeiters since the central government launched its “Mountain Eagle” enforcement
campaign in 2004. Chinese police have also cooperated impressively in the handling of a few
high-profile cross-border cases over the last year, including those involving Microsoft
software and Pfizer drugs." But criminal prosecution of IP crimes is only rarely normal
procedure in China, given current legislation and other practical realities. Trademark owners
must be prepared to devote significant time and resources to realize convictions in most of the
cases that they pursue, and this has made it impossible for the vast majority of our members to
pursue a meaningful number of criminal cases.

Given the lack of progress in bilateral discussions over these and related issues, on April 10,
2007, USTR commenced WTO proceedings against China, with several other countries later
joining the action as “third parties”.> USTR’s case is outlined in detail in a submission to the
WTO filed on January 30, 2008,’ which focuses on three areas of alleged non-compliance with

the standards set out in the WTO TRIPS Agreement:

" In one case reported in July 2007, police in Guangdong Province reported seizing over one ton of fake
Viagra. This case resulted in the arrest of 12 individuals. See

http://www.iol.co.za/index.php?set_id=1&click id=126&art_id=iol1185432867143V260. In a separate
investigation, the Federal Bureau of Investigation cooperated with China’s Public Security Bureau
cooperated to bring down a software piracy ring that was responsible for trafficking approximately $2
Billion. See, e.g., http://www.itweek.co.uk/crn/news/2194836/microsoft-tbi-crack-2bn-piracy

2 The “third parties” that joined the WTO action include the EU, Japan, Canada, Australia, Mexico, South
Korea, Argentina, India, Chinese Taipei (Taiwan), Brazil, and Turkey. See http://docsonline.wto.org.

3
See

www.ustr.gov/assets/Trade Agreements/Monitoring_Enforcement/Dispute_Settlement/WTO/Dispute _Se

ttlement Listings/asset_upload file605 14436.pdf.




(1) numerical thresholds for criminalization of counterfeiting and piracy cases fail
to meet the “commercial scale” requirement of Art. 61 of TRIPS, thereby
creating a “safe harbor” for infringers and denying effective and deterrent
enforcement;

(i) the absence of laws and regulations that would require local customs to destroy
counterfeit goods in priority to other disposal options; and

(i11))  the lack of legal protection for copyrighted works that have not yet been
cleared by censors for distribution within China.

The European Commission is currently understood to be considering whether to file a separate
WTO case that would focus on other areas in which China’s enforcement legislation and
practices are alleged to fall short of WTO standards.

If the U.S. prevails in the pending WTO dispute, China would likely be required to amend its
Criminal Code and other regulations in ways that should benefit IACC members significantly.

But beyond changes in the law, still further reforms in regulations and procedures -- as well as
deeper political commitment from all levels of government in China — will be needed to ensure
real progress in reducing counterfeiting and piracy in China and the export of pirated and
counterfeit goods from China.

Recent Developments

Scale of Problems

Counterfeiting and piracy in China over the last year continued to cause severe harm to virtually
all IACC member companies owning copyrights and trademarks.*

The range of products affected remains the same as in prior years and includes electronics,
pharmaceuticals, household appliances, computer peripherals, auto parts, lighters, optical media
and entertainment products, toys, apparel, footwear, luxury accessories (including handbags,

* For a recent global overview of the harm inflicted on the US economy due to intellectual property
violations in China and elsewhere, “CRS Report for Congress: Intellectual Property Rights and
International Trade, Congressional Research Service Report RL34294, Dec. 20, 2007, by Shayerah Ilias
and lan Fergusson, available from the U.S. Dept. of State at
http://fpc.state.gov/documents/organization/99532.pdf .




jewelry, watches and eyewear), personal care and household products, food, chemicals, beauty
aids and cigarettes.’

The latest statistics made available from the U.S. Department of Homeland Security and the
European Community Trade and Customs Union indicate that China is now the source of as
much as 80 percent of all infringing goods they currently seize. In the fiscal year ending
September 30, 2007, China was the origin of 80 percent of the counterfeit and pirated products
seized by customs authorities of the U.S. Department of Homeland Security, and these seized
products had a U.S. domestic value of over $158 million.° In 2006, 79 percent of counterfeit
goods seized by the customs authorities of EU Member States originated in China.” There
meanwhile appears to be a trend towards greater diversification in the goods being counterfeited,
with luxgry and apparel no longer constituting the bulk of China-made fakes circulating in global
markets.

The experience of many of our members mirrors these statistics, with most companies reporting
China as the ultimate source of the majority of fakes they identify in global markets.
Disturbingly, IACC members also report a growing trend in which components and labels for
fake products are shipped separately for assembly and distribution in another country. This
activity seems to be most notable in Africa, the Middle East, Russia, Vietnam, Latin America
and the United States. Free Trade Zones are also being more fully exploited by counterfeiters
and copyright pirates to facilitate this global trade in fake labels and components.

> For an overview of the widening range of industries affected by counterfeiting in the UK, see 2007
report of the IP Crime Group of the UK Intellectual Property Office at
http://cmp.hku.hk/2008/01/25/843/.

% U.S. Customs and Border Protection and U.S. Immigration and Customs Enforcement FY 2007 Top
Trading Partners for IPR Seizures, available at

http://www.cbp.gov/linkhandler/cgov/import/commercial_enforcement/ipr/seizure/trading/07_topirp_seiz
ures.ctt/07_topirp_seizures.pdf

" EC Taxation and Customs Union, Summary of Community Customs Activities on Counterfeit and
Piracy- Results at the Border 2006, available at
http://ec.europa.cu/taxation_customs/resources/documents/customs/customs_controls/counterfeit piracy/s
tatistics/counterf comm_2006_en.pdf

¥ See OECD report which notes the increasing diversification of products subject to counterfeiting in
China. http://www.oecd.org/document/18/0,3343.en 2649 201185 38702947 1 1 1 1.,00.html. In
November 2007, the European Spirits Organization claimed that 25percent of all spirits claimed to be of
European origin were counterfeit. See http://www.foodqualitynews.com/news/ng.asp?n=81641-china-

counterfeit-food-safety




Companies also report an apparent increase in the circulation of counterfeit drugs and medical
devices sourced from China.’ Pharmaceutical industry groups and the World Health
Organization (WHO) believe these problems are likely to worsen significantly before they get
better, as1 0the sourcing and distribution channels become more organized, facilitated in part by the
Internet.

Inside China, member companies continue to report Guangdong Province as the virtual
epicenter of production and wholesale trade for counterfeits of most types of products. Certain
other regions meanwhile remain hot spots for counterfeiting of specialty items, e.g., Cixi City
in Zhejiang Province for auto parts and Jinjiang County in Fujian Province for footwear''.
The city of Yiwu in Zhejiang Province meanwhile remains a continuing problem area for
wholesaling and export trade for all types of products.

Counterfeiting of fashion, sport and luxury goods in retail and wholesale markets in major
cities, including Beijing, Guangzhou, Shanghai and Shenzhen, continues at critical levels,
notwithstanding government efforts to reign in the problem through new administrative
measures (see below).

Meanwhile, IJACC members remain dismayed by the continuing scale of counterfeiting
activity in Chinese B2B and B2C websites, including Alibaba.com, Taobao.com and many
others. Brand owners find cooperation from some of these website operators in taking down
websites that offer infringing goods; but the sheer number of offending sites and the lack of
controls to deter their migration remain critical problems. Internet traders based in China are
normally operating behind shadow fronts that are impossible to cost-effectively investigate for
IP owners, and they represent one of the main engines of burgeoning global trade in fakes of
all kinds.

? In a case reported in the Chinese press in August 2007, police in Heilongjiang Province were said to
have arrested a gang of 17 individuals who had counterfeited 67 drugs produced by 53 companies. See
http://www.chinadaily.com.cn/china/2007-08/03/content _5447768.htm.

' For a global overview of pharmaceutical counterfeiting issues from the WHO, see
http://cmp.hku.hk/2008/01/25/843/.

! Footwear companies report that an estimated 70 percent or so of fake athletic shoes sold in the local
markets and for export have for at least ten years been made in Fujian Province, particularly the cities and
counties of Jinjiang, Quanzhou and Putian. Although administrative raids can be procured during
business hours without too much trouble, penalties are light, recidivism is extremely common, and
criminal cases are difficult and time-consuming. Infringers remain smart, and keep quantities held in any
one place below the relevant thresholds, work at night, etc. to reduce the risks of detection and criminal
liability. Even when a case could be made that criminal liability is appropriate, there is uneven handling
of pricing, with strong resistance in most cases to using legitimate product prices. Recently, the best
quality fakes come from the Putian area, not far from Fuzhou, where a great deal of legitimate production
takes place. Protectionism in Putian is said to be so extreme though that most brand owners are now
unable to get any raids at all performed by any authorities. Some companies have written off enforcement
in the zone entirely. The IACC has suggested the local government allocate greater police resources, with
greater political commitment to resist the root cause of continuing problems: local protectionism.
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Our copyright members report persistent problems throughout the country with the production
and export of pirated optical disks and dramatic increases in Internet piracy inside China.

2007 Enforcement Statistics

IACC members have been pleased by the increasing levels of access and IP expertise of
Chinese police (the Public Security Bureau or “PSB”) in many regions in China. TACC
members report that police are on occasion willing to conduct deep investigations into
criminal networks, sometimes involving overseas buyers. But IACC members believe there
are still too few to create credible deterrence against both large and small-scale violations.
More investigations are discouraged by a shortage of human and material resources needed by
authorities to process cases under current law and a range of obstacles caused by local
protectionism.

As of this writing, the Chinese government had not yet published comprehensive statistics
regarding the number of criminal, administrative and civil cases handled during the course of
2007. However, preliminary reports indicate that the level of criminal enforcement remains
static or may even be decreasing, as compared to 2005," following decreases of about 35
percent in 2006."*

During 2007, the number of administrative enforcement cases handled by local
Administrations for Industry and Commerce (“AICs”) appears to have increased by about 20
percent to —about 41,000 . This rise is of course laudable, in that it reflects a higher level of
effort and resources being applied by AICs. But IACC members remain disappointed that
increased enforcement is not accompanied in most cases by a corresponding reduction in the
level of fakes in the market. This has in turn reinforced the long-standing perception of our

2 Local protectionism is said to compromise all aspects of justice in China, due in part to the fact that
local police, prosecutors and judges are paid by local governments, rather than the national government.
See fascinating report from the Chinese Media Project on debate within the Guangdong Provincial
People’s Congress this year regarding local control of judicial bodies and its impact on determinations.
See http://cmp.hku.hk/2008/01/25/843.

"> The number of criminal IP cases pursued by Chinese police from January to October 2007 was reported
to be 1904, supposedly representing a 31 percent increase compared to the same period in 2006. See
http://www.cass.net.cn/file/20080110111776.html and
http://www.mps.gov.cn/cenweb/brjlCenweb/jsp/common/article.jsp?infoid=ABC00000000000041995 (in
Chinese). However, the level of criminal IP cases declined in 2006 overall by 35 percent, to 2,277. See
2005-2006 enforcement issued by the State Office of Intellectual Property (SIPO) at
http://www.sipo.gov.cn/sipo/zcll/zscqbps/200705/t20070529 173363.htm.

'* See comprehensive statistics for 2006 enforcement issued by the State Office of Intellectual Property
(SIPO) at http://www.sipo.gov.cn/sipo/zcll/zscqbps/200705/t20070529 173363.htm.

15 Statistics available in Chinese at
http://doc.ipr.gov.cn/ipr/doc/info/Article.jsp?a_no=160618&col no=10&dir=200712.
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members regarding the insufficient level of deterrence generated by administrative
enforcement in China.

Of equal concern are signs that criminal transfers from administrative authorities to the police
remain negligible. Over 99 percent of counterfeiting and piracy cases are initiated by
administrative authorities, and their unwillingness or inability to transfer relevant cases to the
police has traditionally created a major bottleneck in criminal enforcement. Preliminary
statistics from the State Administration for Industry and Commerce (“SAIC”), which manages
local enforcement by AICs, indicate that only 143 criminal transfers were made in 2007 out of
over 41,000 AIC intellectual property cases overall. In 2006, there were 252 criminal
transfers, thus indicating a 43 percent decline in criminal transfers in 2007. If the latest
reported statistics are accurate, this would signal a significant deterioration of what is already a
critical problem: the lack of effective cooperation between police and administrative
enforcement authorities in building criminal cases. The IACC will naturally continue to
closely monitor developments in this regard over the course of 2008.

Chinese Customs reported conducting 3,310 seizures of infringing goods in 2007, an increase
of 31 percent over 2006. Although government statistics are not available to confirm, our
members believe a handful of customs cases were successfully transferred to the PSB for
criminal investigation As explained below, local police appear resistant to accepting customs
cases based on the expectation that investigations will require significantly greater time and
resources, and based as well on the belief that the infringers prosecuted may not end up being
residents in their home districts.'®

The TACC remains concerned over the Chinese government’s reluctance to publish more
complete enforcement statistics, including breakouts by region and the type of crime. The

IACC strongly encourages China to increase its transparency in this regard.

Enforcement Legislation and Policy

The State Council’s National Leading Group on IPR Protection issued an Action Plan in April
2007 setting out an elaborate framework for strengthening of IPR enforcement, awareness-
raising, legislative work and other initiatives.'” TACC members believe the action plan sets
out a sensible basis for future government action on a range of fronts. But there are clearly
gaps in the plan and problems with implementation that need to be addressed.

Set forth below are comments on the main policy and legislative problems of concern to IACC
members, with particular focus on police resources, proposals for amendment of the PRC
Trademark Law and Criminal Code, and continuing challenges in achieving more effective

'® There is no equivalent of a federal police force in China, and regional police naturally given higher
priority to pursuing infringers based in their home regions.

"7 See 2007 Action Plan in English at
http://zgb.mofcom.gov.cn/aarticle/az/k/200704/20070404541058 .html.
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results in enforcement work in retail and wholesale markets, including the key need for actions
that result in deterrence against further violations.

. Judicial Resources

IACC members still believe that significant increases in police and prosecutor resources are
essential in order to begin turning the tide against IP theft globally, but particularly in China.
The PRC government’s 2007 Action Plan falls short by failing to address this urgent need for
greater resources.

Laudably, the Ministry of Public Security (“MPS”) established a division in early 2006
exclusively focused on IP crimes. However, there is clearly a need in the short term for local
police to establish similar specialized teams in hotspot regions. We understand that the MPS
is supportive of doing so in principle, but the IACC suggests accelerating efforts in this regard.

Further consideration should also be given to establishing specialized teams of prosecutors and
allowing China’s specialized IP tribunals—which today only handle civil cases—to also

handle criminal cases.

° Criminal Code - April 2007 Judicial Interpretation

The IACC’s 2006 and 2007 301 comments and USTR’s January 30, 2008, submission in the
pending WTO action against China contains exhaustive explanations as to how numerical
threshold requirements impede criminal enforcement of IP rights.

Recognizing that thresholds were too high, the Supreme People’s Court (“SPC”) and Supreme
People’s Procuratorate (“SPP”) issued a new judicial interpretation in April 2007,'® which
reduced them in certain respects and introduced other measures designed to increase
deterrence. To date, IACC members do not believe these changes are resulting in noticeable
increases in the number of successful criminal cases involving their brands.

The main provisions of the new interpretation include the following:

- Elimination of the distinction between enterprise and individual offenders for all
IP crimes. As a consequence, the basic threshold for all counterfeiting violations
is RMB50,000 (US$6,935), whereas previously it was three times higher for
enterprise (corporate) infringers.

- Reduction of the base “per-unit” threshold for criminal liability involving optical
discs — the threshold is now 500 units.

'® The April 2007 judicial interpretation was issued days before the US filed the WTO complaint. USTR
determined however that the reductions were insufficient to justify delaying the filing of the complaint.
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- Suspended sentences are no longer permitted for (1) repeat offenders (including
cases where the prior penalty was imposed by an administrative enforcement
authority); (2) the infringers who express no remorse or (3) infringers who refuse
to disgorge illegal income.

- Criminal fines are generally to be imposed at the level of 100 percent to 500
percent of illegal profit or 50 percent to 100 percent of illegal revenue.

There are likely a number of explanations as to why the reductions in thresholds and other
provisions in the April 2007 judicial interpretation are not resulting in an increase in criminal
cases and greater deterrence. Among the factors at play is PSB insistence in most cases that
cases initially be investigated by AICs, rather than directly investigated by the police. But the
long-standing experience of IACC members indicates that AICs and other administrative
authorities lack the training and police powers necessary to build solid criminal cases.

Administrative authorities routinely conduct successful raids, but all too often, counterfeiters
and copyright pirates manage to limit the amount of product seized to levels that fall short of
applicable thresholds. In many cases, IACC members find local authorities and infringers
agreeing on unrealistically low valuations of fake products. The results of these deliberations
are normally unpredictable due to the lack of clear and detailed rules for calculating product
values, and these ambiguities create discretion which in turn leaves the window wide open for
protectionism and corruption.

The IACC previously recommended that more detailed rules for valuation be introduced, but
also that new guidelines be issued that would ensure that, when deciding whether to prosecute
and the severity of criminal sentences, full consideration is given to other evidence which is
gathered in the course of investigations, including the number of components and semi-
finished products seized, the level of wear-and-tear of product molds and other production
equipment, the number and testimony of workers, etc..

Deeper reforms are clearly preferable, however. The IACC therefore reiterates its previous
recommendation that China take urgent steps to amend the PRC Criminal Code to eliminate or
dramatically reduce numerical thresholds, and ensure that both liability and sentencing taken
into consideration the full range of available proof, including circumstantial evidence.
Consistent with international practice, to avoid clogging Chinese courts with IP cases, new
guidelines would need to be introduced to ensure local police and prosecutors retain
reasonable discretion in determining which cases to pursue, and which to address through
administrative penalties. New guidelines will also be needed to eliminate the legal and
practical bottlenecks in cooperation among Chinese police, AICs and other administrative
enforcers. "

"% As explained in the IACC’s February 12, 2007 301 report, the MPS issued joint notices with the State
Administration for Industry and Commerce, the General Administration of Customs, the SPP and the
National Copyright Administration to promote cooperation in the investigation and transfer of IP
enforcement cases. The latest statistics and IACC member reports suggest these notices have not been
effectively implemented.

14



Amending the Code would also provide an opportunity to eliminate various other loopholes
and address problems presented by new technologies, including the Internet.

° Continuing Problems with Administrative Enforcement

IACC members continue to report that, while convenient and relatively cheap, administrative
enforcement via the AICs and Technical Supervision Bureaux (“TSBs”) only rarely achieves a
reasonable level of deterrence.”’ This is just as true for smaller rights holders as it is for our
larger and better-resourced members.

As documented below with respect to developments in Chinese retail and wholesale markets,
the AICs in some cities have recently begun experimenting with more innovative enforcement
measures. Intensive enforcement campaigns were also conducted during the second half of
2007 targeting producers and vendors of fake food and medicine.”’ However, most of the
problems with administrative enforcement detailed in the IACC’s prior Special 301
submissions persist, including the following:

- Seized product is frequently returned to infringers under improper
circumstances;

- Many AICs continue to demand “case handling fees” and compensation for the
cost of destruction of fakes. Fakes are also occasionally auctioned by AICs,
contrary to the requirements of the TRIPS Agreement and Chinese law itself;

- AlICs in some regions continue to deny rights holders and their agents access to
penalty decisions, underscoring the long-standing problem of lack of
transparency;

- AICs in most parts of China continue to refuse to process cases based on
notarized purchases, insisting instead that all penalties must be based on a
physical raid by their staff - who must at the time of the raid be wearing their
official uniforms;

- AlCs in Beijing and other regions now require that agents acting on behalf of
brand owners present original copies of a notarized and legalized power of

20 See results of the 2006 survey of members of the Quality Brands Protection Committee at
http://www.gbpc.org.cn/en/about/references/QBPCrelated/survey/, in which 70% of respondents
characterized their counterfeiting problems in 2006 as the same or worse as compared to the prior year.

*! The Chinese government’s enforcement campaign in 2007 targeting fake food and drugs was the result
of a series of publicized reports of harm caused both in China and internationally as a result of
counterfeiting and the use of sub-standard ingredients. It is widely believed the campaign was designed to
protect the reputation of the “Made in China” brand.
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attorney as a condition to conducting raid actions. This requirement has resulted
in delays in enforcement of weeks and even months - thereby giving infringers
an opportunity to avoid enforcement entirely. These requirements do not apply
to a local trademark holder, which presents questions of discrimination and
national treatment under WTO rules.

° Trademark Law Revision

The PRC Trademark Office circulated a draft of a proposed amendment of the Trademark Law
in mid-2007 and sought industry comment. Major changes proposed in the draft are
summarized below with the IACC’s views thereon.

While some of the proposed changes are laudable—including increases in maximum
administrative fines and statutory damages, several other proposed changes—particularly
those relating to OEM producers and vendors—seem dangerous on their face, as they could
well create safe havens for counterfeiters where none existed previously.

It remains unclear at this time when the draft will be submitted to the National People’s
Congress for review and enactment, but the best estimate at this stage is early 2009.

- Administrative Fines - The maximum administrative fine would be increased
from three times the “illegal business amount” to five times. In cases where
infringer revenues are hard to determine, the maximum discretionary fine allowed
would be RMBI1 million (US$130,000) or ten times the current level.
Regrettably, these discretionary fines are rarely imposed under the current law
due to the lack of sufficiently detailed implementing rules. It is therefore hoped
that such rules will be introduced as soon as possible, and that the future law will
provide for a significantly greater maximum discretionary fine.

- Case Values - For the purpose of calculating administrative fines, the “illegal
business amount” would be calculated in the same way as that for criminal
liability. While the IACC believes the current methods of calculating case values
for criminal enforcement are far from ideal, the proposed revision in this regard
should help to increase administrative fines in many cases.

- Statutory Damages — Under the draft revision, the maximum statutory damages
that may be awarded by civil courts would be doubled from RMBS500,000
(US$65,000) to RMBI1 million (US$130,000). TACC members believe the
maximum should be substantially increased in order to take into consideration the
fact that the more clever infringers will go to great lengths to obscure the full
extent of their illegal dealings. Furthermore, counterfeiting and piracy are
increasingly “big business” and IP owners are forced to allocate enormous
resources in many cases to investigate cases.

- AIC Investigative Powers - The draft revision does not propose any widening of
the scope of investigative powers of the AICs. This is regrettable, since the vast
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majority of cases handled by the AICs are in fact criminal cases, even under
current thresholds. The TACC consequently recommends that the next draft of the
Trademark Law or future implementing rules clearly delineate a range of new
powers to assist AICs in obtaining relevant information—e.g., bank accounts,
email correspondence and phone records—and in detaining suspected infringers
and their accomplices - perhaps with the assistance of other authorities, including
the courts, prosecutors or police.

Limitation on Damages - Under the draft revision, compensation for damages
would be limited to legal and investigation expenses where the trademark owner
has used the mark for at least three years. The IACC strongly opposes this
provision, which is unprecedented internationally, and ignores the realities of the
market. Trademarks can become famous very quickly, and the damage caused
through infringement of a “new” mark is just as problematic as that for older
marks.

Vendors and OEM Suppliers - The draft law would impose liability on vendors of
infringing goods only where they have acted intentionally or with negligence.
The draft would also explicitly permit OEM factories to avoid responsibility for
payment of damages provided they have conducted an “audit of the (buyer’s)
trademark rights”. The IACC opposes this provision in the draft. We believe the
proposed language would end up helping infringers by clarifying the types of
paperwork they need to maintain to avoid liability, and at the same time remove
incentives for infringers to produce evidence that can help in building cases
against other (sometimes more culpable) parties, including buyers and suppliers
of packaging and labels, which is a serious problem. The IACC is unaware of any
instances where Chinese trading companies or OEM suppliers have been the
subject of unfair treatment by either administrative enforcers or IP owners that
would warrant consideration of these proposed changes. If the new proposals are
adopted into the future law, there is little doubt that vendors and OEM suppliers
of fakes will expand their use of false license agreements and other doctored
authorization documents in order to avoid liability. The current law, while broad,
generates a more appropriate level of deterrence.

Landlord Liability — The draft explicitly recognizes landlord liability as a type of
contributory liability. See below regarding other developments in landlord
liability in retail and wholesale markets.

Elimination of Relative Examination — The draft law proposes the elimination of
relative examination (i.e., examination of new trademark application against prior
applications and registrations) based on the need to accelerate the registration
process. The IACC appreciates the good intentions behind this proposal but our
members are strongly against it, due to our belief it will lead to even higher levels
of piracy on the trademark register, including by counterfeiters. Instead, the
IACC believes the Trademark Office simply needs to increase the manpower
allocated to trademark examination.
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° Retail and Wholesale Markets

ITACC member companies in the fashion and apparel industry have continued to intensify their
efforts to clean up retail and wholesale markets in major cities in China by leveraging
cooperation from landlords and pursuing more innovative enforcement strategies with local
AICs. The progress has been gradual and uneven, with the level of counterfeiting in the
biggest target—the notorious Silk Street Market in Beijing—remaining at critical levels,
notwithstanding the enormous amount of attention it has been given by both industry and
government authorities. The IACC consequently encourages the Chinese government to
intensify its attention to counterfeiting in retail and wholesale markets, including through more
innovative and effective enforcement initiatives, and greater exercise of political will.

The efforts of IACC member companies in Chinese markets have generated some useful “best
practices” for local governments, some of which have actually reduced the visibility of
counterfeiting in certain markets, based in part on the creation of new standards of care for
landlords and vendors.

The legal foundation for civil and administrative action against landlords was solidified over
the last year through intervention by Chinese courts in three cases, each of which involved the
Silk Street Market.”

The first was a December 2006 decision by the Higher People’s Court in Beijing upholding an
administrative fine by the Chaoyang District AIC against the landlord of the Silk Street
Market, Beijing Xiushui Clothing Market Co. Ltd. (“Xiushui”). The AIC’s decision was
based on a series of notarized purchases by luxury brands Burberry, Chanel, Gucci, LV, and
Prada, conducted both before and after a written warning had been provided to the landlord.
The court ultimately held that the landlord should be held liable for contributory liability for
failing to take “timely measures to stop the infringements”, and awarded each plaintiff
compensation of about US$2,500.

The second decision of note was the issuance by the SPC in April 2007 of a notice listing out
the “Top 10 appeal court decisions of 2006, among which was the civil action originally filed
by the same luxury brands against Xiushui in September 2005. In this case, the brand owners
demanded that the landlord take responsibility for infringements that took place after the
landlord had been provided notice of violations by particular vendors. The SPC’s recognition
of this case has arguably eliminated any doubts as to whether landlords may be held
contributarily liable nationwide for trademark infringement.”

*2 For a more detailed exploration of these decisions, see Dec/Jan 2008 edition of Managing Intellectual
Property.

2 See text of SPC announcement at http://www.court.gov.cn/news/bulletin/release/200704260020.htm
(Chinese). As China is a Civil Law jurisdiction, very few court decisions are binding on future courts.
Recognition of a particular lower court decision by the SPC in “Top Ten” lists does not guarantee a
decision is binding, but its persuasive impact is extremely strong on courts throughout the country.
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The third decision was issued by the Beijing No. 2 Intermediate People’s Court, once again
involving Xiushui as the defendant, with the plaintiff this time being The North Face. In this
case, the court imposed liability on Xiushui based on the landlord’s failure to provide evidence
that it had complied with Beijing AIC guidelines issued in March 2006 that require landlords
to prevent counterfeiting by requiring retailers to provide documentary evidence that they are
authorized to sell particular brands. Unlike the prior cases filed by European luxury brands,
the court focused more on the landlord’s general behavior, rather than its failure to intervene
against a particular outlet after receiving notice of its infringement. This decision is now on
appeal with the Beijing Higher People’s Court, and a decision may be issued imminently.

In addition to the above judicial actions, IACC members have over the last two years sent
hundreds of notices to Xiushui and filed over many administrative complaints against vendors
in the market. While Xiushui claimed to take a number of measures to deter counterfeiting,
recent market surveys confirm that the measures it has taken have created little or no
deterrence, and consequently counterfeiting of virtually every major luxury, clothing and
sporting goods brands in the market remains rife.**

The efforts by the Beijing AIC and other divisions of the Beijing municipal authorities to
control the problem in the Silk Street Market as well as other markets in the capital are
undermined by a range of factors. First among these factors is protectionism, which has
manifested itself in a number of ways, including leaks of impending raid actions, the sudden
imposition of notarization and legalization requirements for powers of attorney (within days of
the filing of many administrative complaints by brand owners), threats against trademark
lawyers acting for the brands, and a reluctance of administrative authorities to conduct even
the most basic investigations of blatant violators.

The recent efforts undertaken by IACC members in Beijing markets has clearly illustrated the
practical limits of administrative and civil remedies in stopping infringements, thereby
underscoring the need for a reasonable allocation of criminal enforcement resources. Thus far,
however, Beijing police appear unwilling to intervene, notwithstanding the blatant
commercial-scale violations that are occurring daily in the full light of day.

IACC members hope that the very few positive developments, both in Beijing and other major
cities, listed below may give room for optimism over the future use of civil and administrative
enforcement strategies targeting landlords and will continue to monitor the situation.

- Administrative Fines against Landlords — AICs have since October 2005
imposed at least 11 administrative fines, ranging from RMB20,000 to as high as

** As noted in the IACC’s last 301 report, a survey of the Silk Market conducted in January 2007 revealed
4,460 infringements of 136 different international brand names, with violations observed in 937 outlets,
or 65percent of all outlets in the market. Among outlets selling watches, all were observed selling
counterfeits. Among those selling footwear, leather goods, and eyewear, the ratios were 96percent,
93percent and 80percent, respectively. More recent surveys indicate the problem remains roughly the
same.
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RMB100,000 against landlords in major markets in Beijing. Similar decisions
have reportedly also been imposed or are in the pipeline in Guangzhou,
Shanghai and Shenzhen. These fines have not been sufficiently high to promote
immediate changes in the practices of landlords, in part due to the lack of
willingness of AICs to impose a greater number of fines and at higher levels.

- Standard Lease Provisions - The AICs and municipal governments in Shanghai,
Guangzhou and Shenzhen have each issued recommended lease provisions to
landlords that mandate “two-strike” rules for the ejection of infringing outlets.
Beijing authorities are understood to be preparing a similar lease template.
IACC will monitor these actions and report on their results.

- Luowu Action Plan - In the infamous Luowu Market in Shenzhen, local
authorities have imposed a strict “one-strike” rule under which landlords are
required by the AIC to suspend the operation of infringing outlets for three or
six months, without the ability to re-rent them to other lessees during the
suspension period.”> Police in the Luowu District have also commenced
criminal investigations against various vendors and encouraged brand owners
to provide additional leads. Consequently, rents in the market are said to be
falling, and most importantly, the visibility of counterfeits of IACC member
brands is dramatically reduced in recent months.

- Fines Based on Notarized Purchases - In Beijing’s Chongwen District and
Shanghai’s Zhabei District, the AICs have agreed to process administrative
complaints from brand owners based solely on notarized purchases of
infringing products from offending vendors. To date, AIC raids conducted
against multiple outlets in Chinese markets have routinely been frustrated by
leaks, and consequently most outlets are closed or have removed their
infringing items by the time the authorities arrive on site to conduct inspections.
If AICs can impose fines based mainly only on notarized purchases, it would
relieve the authorities of the need to conduct physical raids, and thereby allow
brand owners to cost-effectively ensure that all vendors in a given market will
be penalized.

- Publication of Administrative Penalties Online — AICs in certain districts in
Beijing and elsewhere have begun publishing some or all of the administrative
penalties they impose online. With these databases, trademark owners can
identify repeat offenders more easily and concentrate their resources on them.
Assuming AICs are willing to impose substantially greater penalties on

** These administrative measures mirror the remedies available to IP owners that have pursued landlord
liability strategies in recent years in New York City’s Canal Street.
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recidivists, trademark owners should be able to generate substantially greater
deterrence from their administrative enforcement actions.*®

- Cooperation with Landlords - With local government support, landlords in
Beijing, Shanghai, Guangzhou and Shenzhen have begun dialogue and active
cooperation in anti-counterfeiting work. In several markets, landlords have
imposed contractual fines against infringing vendors, which have in turn led to
substantial reductions in counterfeiting for the brands concerned. If the pending
appeal in the above-mentioned North Face dispute is upheld, IACC members
are hopeful that the level of compliance among outlets and cooperation from
landlords will improve significantly.

In November 2007, the IACC recently proposed to the MOFCOM that a pilot program be
considered in order to introduce the above innovations in a more systematic manner in
selected Beijing markets. Thus far, Chinese authorities have not responded to the proposal.

The TACC hopes that a pilot program eventually can be created in the period leading up to the
Beijing Olympics, thereby acting as a springboard to further cooperation between rights-
holders and enforcement authorities. But any such program must at its core provide for strong
and deterrent fines and other sanctions—failing which, landlords and vendors will no doubt
continue to regard the penalties as just another cost of doing business.

e Copyright Enforcement

Despite some positive developments over the last year, our members in copyright industries,
including film, music, software, and games, continue to report extreme levels of piracy in China,
fueled in part by new technologies, but fundamentally spurred on by the lack of credible
deterrence from enforcement. While there appears to be a small increase in the level of criminal
enforcement, the number of cases prosecuted remains paltry, and without any impact on market
behavior. Civil damages still remain too low to create deterrence or, in most cases, to
compensate legal costs of bringing actions. Meanwhile, administrative enforcement remains in
the words of USTR “toothless,”’ notwithstanding the fact that the Chinese government allocates
most of its copyright enforcement resources in this area.

On the legislative front, in June 2007, China finally acceded to the two main WIPO copyright
treaties. In addition, as mentioned above, in April 2007, the SPC and SPP issued a new judicial
interpretation on IP crimes that reduced the criminal thresholds for copyright infringements,
particularly those involving optical disks (now only 500 units, half the prior level) and corporate

6 JACC members hope that Chinese police and prosecutors will soon agree to criminalize all cases
involving three-time offenders. A three-strike rule was previously set out in prosecution guidelines issued
by the SPP in 2001, but these guidelines were not widely enforced.

27 «USTR: IP Enforcement in China ‘Toothless’,” Managing Intellectual Property, Dec 18, 2006, available at
http://www.managingip.com/Article.aspx?ArticleID=1257467
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offenders (one third the prior levels). As noted above, the new interpretation does not yet appear
to have resulted in significant increases in criminal enforcement against copyright pirates —
notwithstanding an almost unlimited number of leads available in the marketplace as well as
online.

Consistent with tradition, the Chinese government has focused its enforcement resources in
pursuing limited campaigns,”® and the latest available statistics concerning the results of
enforcement actions in 2007 include the following:

= The opening of 1001 infringement case files, and closing of 832;

= The number of online copyright cases handled increased by 160 percent over the levels
recorded in the prior two years, combined (although Chinese authorities have not yet
disclosed the total number of online cases handled);

= Criminal transfers of 31 infringement cases initially handled by administrative
authorities;

» Administrative fines imposed totaled only RMB870,750 (a mere US$120,000);
= 123 servers and 51 computers were confiscated; and

= 339 illegal websites were shut down.

Despite these limited successes, IACC’s copyright members continue to report significant
problems in the Chinese market domestically, and continued export of pirated goods. Of
particular concern is the explosion of copyright violations on the Internet. There are now over
210 million Internet users in China, 70 percent of whom are under 30.*° The growth of the
Internet in China has led to a corresponding explosion in the level of online infringements,
including via P2P, blogging, and caching.

Meanwhile, optical disk piracy remains problematic, particularly for software, films and music.
The seriousness of the problems is illustrated by statistics from a report®® recently issued by the
Ministry of Culture (“MOC”) that recounts the details of a number of major cases dealt with by
enforcement authorities last year. The top case involved the seizure of 610,000 pirated optical
discs, and resulted in prison terms against the organizers ranging from six months to one year
and three months. Yet, with optical disk piracy in the billions of disks made in China each year,
this case shows the need for huge improvements.

* See http://www.china.com.cn/news/2008-01/17/content_9545829.htm.

2 “The Internet in China — Alternative Reality,” The Economist, Jan 31, 2008, available at
http://www.economist.com/business/displaystory.cfm?story_id=10608655 .

0'gee http://www.china.com.cn/news/txt/2008-01/08/content 9501437.htm .
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The courts are increasingly being utilized by Chinese and foreign rights holders to clarify the law
in gray areas. Among these are cases involving online video sharing. In November 2007,
Quacor.com sued two video sharing websites, Tudou.com and Xunlei.com for illegally offering
downloads of the film “The Sun Also Rises”, a new blockbuster movie from the Chinese director
Jiang Wen. Meanwhile, in January 2008, an exclusive film distributor brought suit against
56.com, one of the largest video sharing websites in China, for illegally sharing the Hong Kong
TV series “Devil’s Disciples” and “A Change of Destiny.” IACC is closely monitoring the
progress of these cases. Our members do report that historically the civil courts have been
burdensome, slow and provide extremely low damages.

Customs

During 2007, Chinese Customs increased the number of seizures of counterfeit and other
infringing goods by 31 percent to 3310.>' TACC members were also heartened by the
strengthening of cooperation in information exchange and tactical cooperation between the
General Administration of Customs (“GAC”) and both the EU and U.S. governments through the
conclusion of cooperation accords. Meanwhile, the GAC and many local customs offices have
impressed IACC members with their willingness to participate in training and dialogue over a
range of issues of continuing concern to IP owners.

But IACC members remain concerned over a number of important issues, explained below.

° Criminal Enforcement

Despite often making seizure of fakes in quantities that meet relevant thresholds for criminal
prosecution, very few cases are successfully transferred by customs to the PSB for criminal
investigation. Information from the field suggests that Customs is normally supportive of such
transfers and that the problem rests mainly with local police, who in turn cite two primary
difficulties. The first is the lack of resources, including for travel. In most cases involving
large-scale seizures, the goods are technically owned and exported by a middleman Chinese
trading company, while the supplier of the goods is normally an unknown factory or yet
another trading company located in one or more different cities. The second main obstacle in
criminal enforcement arises from the legal requirement under the Criminal Code to
demonstrate that the exporter had sufficient knowledge it was dealing in infringing goods.
Like other countries, Chinese law does not specify in detail the types of evidence that are
required to raise a legal presumption of knowledge in these circumstances.

The TACC encourages Customs, the SPP, SPC and MPS to work together to develop practical
guidelines in this regard, thereby facilitating more cost-effective investigations of trading
companies caught with substantial quantities of counterfeit and pirated goods.

31 See http://www.customs.gov.cn/Y WStaticPage/1/f868984a.htm.
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° Greater Cooperation in Profiling

Chinese Customs has done an impressive job of increasing its hit rate through more refined
profiling and closer monitoring of export shipments. However, the IACC encourages Chinese
Customs to more closely monitor companies and individuals that are known or simply
rumored to be involved in counterfeiting, with particular emphasis on companies that have
been the subject of prior seizures in either China or abroad.

° Destruction of Fakes

Presently, Chinese customs regulations mandate that if trademark markings can be deleted from
seized goods, those goods may be auctioned off by customs, such that the goods may end up
back in the hands of counterfeiters for recycling once again as counterfeits.’> By contrast, Article
46 of the TRIPS Agreement explicitly requires WTO member countries to provide for
destruction of fakes as the main option for disposing of seized goods, with removal of
trademarks being allowed only in “exceptional cases”. The IACC believes China is patently out
of compliance with WTO standards in this regard.

Chinese regulations also permit the donation of seized goods to charity without the removal of
infringing marks. Rules were introduced in 2007 that suggest this should only take place after
customs proactively consults with the trademark owner. However, few IACC members report
being approached for their views under these rules.

Both of these practices need to stop.

° Low Administrative Fines

Chinese regulations only authorize local customs to impose fines up to 30 percent of the value
of goods - far too low to generate credible deterrence. The IACC encourages the GAC to
amend its existing regulations to significantly increase the level of fines to at least those
provided under the Implementing Regulations to the Trademark Law—currently 300 percent
of the value of the goods.

. Access to Information and Documentation/Transparency

Chinese customs still do not routinely provide information on the intended buyer of infringing
goods indicated in export documentation. In the absence of more effective and routine

See Art. 27 of the Customs Regulations of the PRC, which give main priority to the recycling of seized
goods: “Where confiscated goods that infringe on intellectual property rights can be used for the public
good, Customs shall forward such goods to relevant public welfare organizations for the use of the public
good. If the holder of the intellectual property rights wishes to buy them, Customs can transfer them to
the holder with compensation. If the confiscated goods infringing on intellectual property rights cannot be
used for public welfare and the holder of the intellectual property rights has no wish to buy them,
Customs can, after eradicating the marks of infringement, auction them off according to law. If the marks
of infringement are impossible to eradicate, Customs shall destroy the goods.”
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information exchange and cooperation among customs in China and other countries, the
provision of such information to foreign IP owners is the only practical way to facilitate
investigations that would help stop goods from entering markets and bring the buyers to
justice—thus closing the loop of the manufacture and sale of these products. The IACC
therefore recommends that the GAC and other appropriate bodies in China consider other
solutions that would ensure that the identity of the foreign buyers of these products, orders of
which are being sent to Chinese factories, be disclosed to the rights holders to facilitate action
abroad, thereby helping to stop the foreign pirates from sourcing fakes from other suppliers,
whether they be in China, or elsewhere.

° Slow Return of Bonds and Issuance of Penalties

Only a handful of companies (mainly in the footwear industry) have been able to exploit the
general bond system adopted last year by Chinese Customs. Other companies that have
recorded their rights with Customs are required to pay significant bonds in order to ensure the
processing of cases following initial seizures. The financial burdens in this regard are
exacerbated by long delays in the return of bonds and the issuance of penalty decisions. In
the vast majority of cases reported, IACC members must wait at least one year and sometimes
more than two for the relevant procedures to be concluded.®® These onerous requirements
need to be eased as soon as possible.

Conclusion

Counterfeiting and piracy in China remained the same or worsened in the last year, due
mainly to the lack of sufficient criminal enforcement and inadequate deterrence generated from
administrative and civil enforcement. The IACC consequently calls on China to pursue long
needed legal and administrative reforms to make enforcement more effective, focusing particular
attention on the following:

e Amend the Criminal Code to eliminate or dramatically reduce numerical thresholds and
ensure that both liability and sentencing take into consideration the full range of available
proof;

e Allocate substantially greater resources to criminal prosecutions of trademarks and
copyrights;

3 One IACC member reports that Customs in one Southern Chinese city has not returned substantial
bonds paid as early as 2004. Naturally, the brand owner fears that pressing too hard for return of the funds
might harm their working relations.
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Establish specialized IPR enforcement units within Chinese police and prosecutors
especially in key hotspots, such as Guangzhou, Shenzhen, Dongguan, Beijing, Cixi, and
Yiwu;

Increase the deterrent impact of administrative enforcement through more innovative
measures, including targeting of repeat offenders, facilitated by the online publication
of all administrative decisions and the imposition of administrative penalties based
mainly on evidence gathered through notarized purchases by IP owners;

Build on the encouraging steps of municipal authorities to make landlords responsible for
counterfeiting in retail and wholesale markets throughout China;

Increase civil compensation payable by local IPR tribunals;

Publish online more complete enforcement statistics, including break outs by region and
type of violation;

Address concerns about proposed amendments to the Trademark Law, including the
proposed elimination of relative examination and requirement of intent or negligence to
impose liability for trademark infringement on vendor and OEM suppliers; and

Direct Customs to closely monitor known counterfeiters and prior offenders, to
discontinue auctioning or charitable contribution of seized goods, increase administrative
fines, provide right holders with information about the intended buyer of infringing
goods, and speed the return of security bonds and imposition of penalties.
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RUSSIA

Recommendation: Priority Watch List

Introduction

Russia remains a major concern to U.S. trademark and copyright owners, second only to China.
Trademark counterfeiting and copyright piracy remained at unacceptably high levels throughout
the past year in spite of some reports of increased enforcement. TACC members from an array of
industry sectors report continuing problems with corruption, as well as a lack of transparency
both during investigations and in ensuring the proper disposition of seized (counterfeit and
piratical) goods, which hinder effective enforcement. Russian trade in counterfeit and pirated
goods continues — both within the domestic market and manifested in exports of Russian-made
illegal goods; in addition to the transit of counterfeit product through Russia to other end-
markets. Each of these issues underscores the need for improved border enforcement. The
influence and involvement of organized syndicates, and the unwillingness or inability of the
Russian government to address those organizations’ role in the trade of illicit goods, continues to
be a significant problem for rights-holders.

Russia made specific commitments to address these and other concerns about copyright piracy
and trademark counterfeiting in the 2006 U.S.-Russia Market Access Agreement on Intellectual
Property Rights." But in the last year, there has been little improvement that would change the
observation of the USTR that “[p]oor enforcement is a pervasive problem [, and] prosecution and
adjudication of IP cases remains sporadic and inadequate in Russia.”* There was also little to
allay the great concern expressed by rights holders with regard to the apparent worsening of
intellectual property rights resulting from the recent adoption of the new Part IV of the Civil
Code.

Scope and Nature of Piracy and Counterfeiting in Russia

Trademark counterfeiting has remained a problem during the past year for IACC members from
nearly every product sector — most notably in the automotive, apparel, tobacco, pharmaceutical,
chemical, information technology, entertainment products, consumer goods and personal care

" The text of this Side Letter Intellectual is available at
http://www.ustr.gov/Trade_Sectors/Intellectual Property/Russia/Section Index.html.

2 U.S. Trade Representative, 2007 Special 301 Report, April 30, 2007, available at
http://www.ustr.gov/assets/Document_Library/Reports Publications/2007/2007_Special 301 Review/ass
et upload_file884 11123.pdf
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product sectors. TACC members have identified serious problems with regard to import/export,
online markets, street markets, and manufacture for both domestic consumption and export.
Some TACC members in these sectors report that Russia is rivaling China as one of the worst
sources for counterfeit goods. Many counterfeit products, including food and health/beauty aids,
come into Russia in component form, are assembled and then exported out to other markets.
Rights holders contend that there has been little, if any progress in stemming the flow of
counterfeit goods from Russia through Kazakhstan - a favorite transshipment point — and onward
to Eastern Europe and European Union member-states.

Further, the growing trade relationship between Russia and China is cementing partnerships
between these manufacturers and exporters in counterfeit products. For example, brand owners
continue to report cases of counterfeit goods being shipped from China, both for consumption
within Russia, as well as for subsequent distribution to end markets in Europe and the former
Soviet republics. Members report problems with the opening of the newest Chinese-Russian rail
lines, including new free trade zones between the countries that are becoming centers for
counterfeiting activity and trade.

Retail sales and distribution remain a key concern for IACC members in a variety of industries,
though perhaps most notably in the automotive, chemical, wine and spirits, tobacco, food, and
consumer goods / personal care product sectors. Perhaps most troubling about the reports
received from TACC members are the product sectors involved — all of which fall clearly within
the classes of goods which may have direct and significant adverse health effects on consumers.

Such effects have been seen widely during recent years in the rising numbers of poisoning deaths
and illnesses related to the consumption of counterfeit vodka. Rashid Nurgaliyev, Russia's
Minister of the Interior, has referred to it as a “national tragedy”, while Vladimir Putin himself
has cited it as a “huge problem”, noting the harm caused in both terms of individuals’ health and
in terms of the impact on the Russian economy.

While counterfeiting in any product sector is cause for concern to brand owners, the thriving
market in the above-noted sectors should provide additional incentive to the Russian to take the
steps necessary to crack down on counterfeiters, and to provide the necessary resources to law
enforcement and prosecutors to keep substandard and unsafe products off the streets and out of
the marketplace.

Copyright piracy also continues to be a major concern for [ACC members from the recording
and motion picture industries, as well as producers of both entertainment and business software.
The specific problems cited in the TACC’s most recent reports to USTR remained largely
unchanged throughout 2007, most notably the need for greater action to be taken against optical
disc plants for increased enforcement against online piracy.

? “Russia: Alcohol Blamed For Outbreak Of Poisonings.” Claire Bigg. Radio Free Europe Radio
Liberty. Available at: http://www.rferl.org/featuresarticle/2006/10/67164ct3-a58d-4a76-aac0-
e4f64e¢99219b.html .
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The number of illegal optical disc manufacturing plants currently operating in the country have
an annual capacity that far outstrips the legitimate market for domestic consumption. Russia
remains a source of exports of pirate products to Europe, despite repeated assurances that the
Russian government has placed a greater priority on regulating and policing the operations of
optical disc manufacturers.

Legislation

In the 2006 IPR Side Letter, the Russian Federation made a commitment to:

[E]nsure that ... any changes that may result from consideration of a possible new Part
IV of Russia’s Civil Code [ ] do not result in a lesser degree of consistency than exists on
this date with the provisions of the TRIPS Agreement and other IPR-related international
agreements to which the Russian Federation and the United States are parties.

American brand-owners and copyright holders had raised concerns about a number of the new
provisions prior to the adoption of the new Part IV of the Civil Code, particularly with regard to
the compliance of those provisions with international norms. Unfortunately, these concerns were
largely ignored and dismissed by the Russian government during the drafting of Part IV, and the
private sector, both in the United States and in Russia, was largely excluded from that process.

Brand owners were encouraged by the establishment of an Industrial Property Subgroup of the IP
Experts Council, in mid-2007, and with the IP Subgroup’s proposed amendments to the language
of Part IV. Regrettably, the proposed amendments were not acted on prior to the end of 2007,
nor has any action been taken on them thus far in 2008. While IP rights holders are hopeful that
the State Duma will enact these amendments in 2008, there has been little or no indication that
doing so will be a priority. This has given some rights holders the impression that the proposal is
yet another instance in which the Russian government’s positive rhetoric is not accompanied by
concrete action.

Enforcement

The Russian government made a number of commitments intended to quell the concerns of both
the US government and the private sector and to take “meaningful enforcement” on a “priority”
basis. Among the commitments were:

e Taking steps to combat optical disc piracy;
e Deterring counterfeiting and piracy with appropriate criminal penalties; and

¢ Improvi