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MEMORANDUM FOR THE BUREAU CHIEF PROCUREMENT OFFICERS

FROM: Corey M. Rindner, Director C«-ab AT N

Office of the Procurement Executive
SUBJECT: Alternative Dispute Resolution
Purpose: This AB provides policy and guidance for the use of alternative dispute resolution
techniques in connection with disputes that arise under the Contract Disputes Act (CDA) of
1978, 41 U.S.C. sections 601-613.

Effective Date: December 17, 1999

Expiration Date: This AB remains in effect until cancelled or superseded.

Cancellation: PIM 99-16, dated December 17, 1999 is hereby cancelled.

Background: Alternative Dispute Resolution (ADR) refers to a range of procedures intended to
resolve disputes at less cost, more quickly and with greater satisfaction for the parties involved
than is possible through formal litigation. The techniques are feasible and adaptable to the
particularities of each individual case and permit the parties to take into account their respective
litigation risks. The employment of ADR is a consensual matter and cannot be instituted without
the agreement of both the Department of the Treasury (Treasury) and the contractor. Additional
detailed guidance concerning ADR is provided in the attached guide.

Policy: Treasury Order 107-06 and Treasury Directive 63-01 designates Treasury’s General
Counsel as the Dispute Resolution Specialist and establishes the Departmental policy regarding
ADR. It is Treasury’s policy to make maximum use of ADR as an alternative to formal litigation
where it appears such an approach will facilitate disputed resolution. The goal is to resolve the
dispute at the earliest stage feasible, preferably before the contracting officer’s final decision, by
the fastest and the least expensive method possible and at the lowest appropriate organizational
level. A preference for the early application of ADR is reflected at Federal Acquisition
Regulation (FAR) 33.204, which states, “The Government’s policy is to try to resolve all
contractual issues in controversy by mutual agreement at the contracting officer’s level.”

Additional guidance on ADR is provided at FAR 33.214, which specifies the objective, elements
and appropriate general procedures for ADR. The attached guide is issued pursuant to the
guidance provided at FAR 33.214.



The contracting officer is key to resolving contentious issues before they become unnecessary
contract disputes. By exploring all reasonable avenues for a negotiated settlement with the
contractors, the contracting officer can avoid most disputes. When all possibilities for
negotiation have failed, the contracting officer should endeavor to move the potential dispute
into ADR.

The Contract Disputes Act, as amended by the Federal Acquisition Streamlining Act of 1994,
requires that, for small businesses, “In any case in which the contacting officer rejects a
contractor’s request for alternative dispute resolution proceedings the contracting officer shall
provide the contractor with a written explanation, citing one or more of the conditions in section
572 (b) of Title 5, United States Code, the Administrative Dispute Resolution Act, or such other
specific reasons that alternative dispute resolution procedures are inappropriate for the issue(s)
under dispute. In any case in which a contractor rejects a request of an agency for alternative
dispute resolution proceedings, the contractor shall inform the agency in writing of the
contractor’s specific reasons for rejecting the request.”

ADR should be considered for disputes that are before the General Services Board of Contract
Appeal (GSBCA) and disputed claims before they have been filed with the United States Court
of Federal Claims or district courts of the United States. Since the United States Court of
Federal Claims and district court cases are under the control of the Justice Department (DOJ)
rather than Treasury, Treasury needs to coordinate ADR in those actions with DOJ.

The attached guidance shall be considered for all contract claims pursuant tot he CDA or appeals
before the GSBCA whether in advance of litigation or after litigation has commenced. If the
parties are unable to satisfactorily resolve the dispute using ADR or cannot agree on it’s
application, they resume the formal litigation process. Attached at the end of the guide is a
contract resolution clause that I encourage you to incorporate or use in appropriate contracts.

The Treasury ADR Working Group developed this guidance. We appreciate the efforts of the
Working Group.

The Treasury Alternative Dispute Resolution Procurement Executive is Corey Rindner, Director,
Treasury Office of the Procurement Executive. Any questions regarding this AB for the attached
guide can be directed to Kevin Whitfield at (202) 622-0248. He may also be reached at
kevin.whitfield@do.treas.gov.

Attachments
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l. | NTRODUCTI ON

Al ternative D spute Resolution (ADR) refers to a range of
procedures used to resolve disputes and avoid formal litigation.
Advant ages of ADR include | ower cost, quick resolution and
greater satisfaction for the parties involved. ADR techniques
are flexible and adaptable to each individual case and permt the
parties to take into account their respective litigation risks.
The use of ADR is a consensual matter.

The intent of this docunent is to provide the follow ng:
1 Legi sl ati ve background on ADR;

1 A framewor k for understanding the types of dispute
resol uti on assi stance offered by ADR

Factors to consider in deciding whether or not a
particul ar dispute/protest is suited for ADR,

Gui dance on drafting ADR agreenents; and

Sone | essons | ear ned.

The intent is not to provide a definitive treatnment of any of
the foregoing subjects. For a nunber of the statenents nade,
there are exceptions and opposing views. Sinply put, ADR has
many advantages in many situations.

1. LEGQ SLATI VE BACKGROUND

The Adm nistrative D sputes Resolution Act (ADR Act),
originally authorized in 1990 as Public Law 101-552 and re-
aut horized in 1996 as Public Law 104-320 (codified at 5 USC *
571, et seq.), encourages Federal agencies to agree to use
medi ation, sinplified or expedited procedures, or other nutually
agreeabl e processes to resolve disputes arising under Federal
adm ni strative prograns.

The ADR Act anmends the Contract Disputes Act to encourage
agency contracting officers and board of contract appeals (BCA
to use consensual nmethods to settle acquisition disputes and it
specifically authorizes use of ADR in contract disputes. These
changes greatly enhance the flexibility of contracting officers,
BCAs and contractors to use mni-trials and other appropriate



means to better handl e contract cl ai ns.

The ADR Act directs agencies to:

$ Designate a senior official as a dispute resolution
speci al i st;

$ Establish policy on ADR
$ Provide training for selected personnel; and

$ Revi ew grants and contracts for inclusion of clauses
encouragi ng use of alternatives.

Since the enactnent of the ADR Act, the Federal Governnent
is beginning to recognize the full potential of this process as
an alternative nmeans of resol ving disputes.

I'11. ALTERNATI VE DI SPUTE RESCLUTI ON (ADR): A COVMON- SENSE
APPRCACH TO DI SPUTE RESCLUTI ON

ADR shoul d be consi dered whenever a dispute arises as to the
parties: rights or obligations under a Governnent contract and
t hat di spute remains unresolved after exploration of the issues
by the parties. An alternative nethod of resolving a claimis
preferable to the expense, delay and risks associated with formal
l[itigation. It should be renmenbered that ADR is in many cases
risk free; if no resolution is reached, the parties retain all of
their legal rights (although, if binding arbitration is used, it
is, of course, final).

The contracting officer is key to resolving contentious
i ssues before they becone unnecessary contract disputes. By
exploring all reasonabl e avenues for a negotiated settlenent with
contractors, the contracting officer can avoid nost disputes.
When all possibilities for negotiations have failed, the
contracting officer should endeavor to nove the potential dispute
into ADR

A.  Continuum of D spute Resol ution Techni ques

The following chart is intended to provide a sinple nodel of
the conti nuum of dispute resolution processes. ADR processes are



delineated in the mddle three colums of the chart.
indicated in the shaded area at the top of the chart,
into three broad categories based on the type of assistance
1) negoti ation assi stance;
and 3) private adjudication.
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B. Assisted Negotiation



Al too frequently, parties to a dispute sinply cannot
communi cat e between thensel ves and need a neutral third person to
act as a conduit of communication. In such instances, nediation,
facilitation, or a structured settlenment offer a viable option to
the formal public adjudication system Mediation has shown to be
especially effective when the dispute involves a clash of
personalities between the parties. In such cases, a neutral
third-party can keep the di sputants focused on the issues
i nvol ved and nove themtowards crafting an acceptable settl enent.

(1) Mediation - Mediation is a process in which
the disputing parties select a neutral third
party to assist themin reaching a settlenment of
the dispute. The process is private, voluntary,
i nformal and non-binding. It provides an
opportunity to explore a wi de range of potenti al
solutions and to address interests that may be
out side the scope of the stated controversy or
coul d not be addressed by judicial action. The
medi ator has no power to inpose a settlenent.

The function of the nediator is determned in
part by the desires of the parties and in part by
the attitude of the individual chosen to nediate.
Sone nedi ators propose settlenent terns and
attenpt to persuade parties to nake concessi ons.
O her nediators work only with party-generated
proposals and try to help parties realistically
assess their options. Sone nedi ators work
primarily in joint sessions with all parties
present while others make extensive use of
private caucuses. At a mninum nost nediators
will provide an environnment in which the parties
can communi cate constructively with each other
and assist the parties in overcom ng obstacles to
settl enent.

(2) Facilitation - This process is simlar to

medi ati on, except that the neutral avoids becom ng
i nvol ved in substantive issues, focusing instead on
procedural matters and pacifying participants when
necessary. Unlike the nediator, the facilitator:s
goal is to foster comuni cati on and under st andi ng
bet ween the parties.

(3) Structured Settlenent (Settlenment Judge) - An
adm ni strative judge (or GSBCA hearing officer)
who is appointed by the Chair of the GSBCA for the




pur pose of assisting the parties in reaching a
settlenment. The settlenent judge will not hear or
have any formal or informal decision-making
authority in the case, but can pronote settl enent
t hrough frank, in-depth discussion of the
strengt hs and weaknesses of each party:s position
The agenda for neetings will be flexible to
accommodate the requirenents of the individuals:
case. The settlenent judge may neet either
jointly or separately with the parties to
encourage settlenent. The settlenent judge:s
recommendations are not binding on the parties.

| f a dispute or appeal to the GSBCA is not

resol ved t hrough use of the settlenent judge, it
will be restored to the GSBCA docket. This
process is also avail able at many ot her
tribunals, including the Federal Cains Court.

C. Qut cone Prediction

| f both parties need an eval uation of the dispute, then outcone
predi ction techni ques of early neutral evaluation, fact finding
(conducted by a credible subject matter expert), dispute review
board or a mni-trial may serve both parties better than the
conventional resolution system

(1) Neutral Evaluation - Involves using a neutral
fact finder, usually with substantive expertise,
to evaluate the relative nmerits of the parties:
cases. This process usually involves an infornmal
presentation to the neutral of the highlights of
parties: positions. The neutral provides a non-
bi ndi ng eval uation that can give the parties a
nore obj ective assessnent of the positions,

t hereby increasing the chances that further
negoti ations will be productive.

(2) Fact Finding - An inpartial third party collects
information on the dispute and nakes a report about
rel evant data or issues recommendati ons.

(3) Dispute Review Board - The Board (usually
conprised of two to three individuals) is

sel ected by the disputing parties. The Board
listens to both sides of the dispute and provides
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an advi sory opinion or non-bindi ng deci sion.

(4) Mni-trial - This techni que brings together
an official fromeach of the contracting parties
with authority to resolve the dispute. Neither
of ficial should have had responsibility for
preparing the case for trial. They hear

abbrevi ated, factual presentations froma
representative fromeach party and then they

di scuss settlenent. It is governed by a witten
agreenent between the parties, which is tailored
to the particular needs of the case. It

generally has three stages, which can usually be
conpleted within 90 days.

(a) The pre-hearing stage - Covers
the time between agreenent on
written procedures and
commencenent of heari ng.
Parties, with assistance of a
neutral, conplete whatever
preparation is provided for in
t he agreenent, such as
di scovery and exchange of
position papers.

(b) The hearing stage - Representatives
present their respective positions
to the designated officials. Each
representative is given a specific
anmount of tinme with which to make
the presentation. How that tinme is
utilized is solely at the
di scretion of the representative.
There may al so be an opportunity
for rebuttal and a question and
answer period for the officials.
(Note: This stage usually takes 1
to 3 days.)

(c) The post-hearing discussion stage -
Oficials neet to discuss resolving
the dispute. The mni-trial
agreenent should establish a tine
limt within which officials either
agree to settle the matter or agree




to resune the underlying litigation
These di scussions are settl enent
negoti ati ons and as such, may not be
used by either party in subsequent
l[itigation as an adm ssion of
l[tability or willingness to agree on
any aspect of settlenent.

D. Private Adjudication

The disputing parties can agree to hire a private judge to hear
and decide their case. The procedure will be a matter of
contract between the parties or it may be undertaken bacause of a
statute authorizing the procedure. The parties can establish the
ground rules wwthin the limts of the private judgess authority.
Typically the decision is final and binding on the parties.

In summary, the three categories of ADR - assisted negotiation,
out cone prediction assistance, and private adjudication - offer
di sputants a variety of flexible options between unassi sted
negotiati on and public adjudication. |In fact, many ADR

i nnovations mx and match existing techniques to create hybrid
met hods to address disputants’ needs nore precisely.

E. Cases Appropriate for ADR

The best candidates for ADR are those cases in which only facts
are in dispute, while the nost difficult are those cases in which
disputed law is applied to uncontested facts. However, the fact
that resolution of the dispute may involve | egal issues, such as
contract interpretation, does not preclude the case from
consideration. Likew se, the amount in controversy is a
rel evant, but not controlling, factor in the decision whether to
use ADR. It is strongly suggested, however, that the parties
gi ve serious consideration to using ADRin all disputes where the
amount in controversy is |less than $100,000. ADR may al so be
particularly effective in large, conplex multi-claim
construction-rel ated di sputes.

As a general rule, and subject to the qualifications discussed
above, the follow ng factors should be consi dered when di scussing
whet her to use ADR
1 Settl enment di scussions have reached an i npasse;

1 ADR t echni ques have been successfully used in the past



for simlar situations;

There is a significant disagreenent over technical data,
or there is a need for independent, expert analysis;

The claimhas nerit but its value is overstated;

There are nultiple parties, issues, and/or clains
i nvol ved that can be resol ved toget her

There are strong enotions that would benefit fromthe
presence of a neutral;

Conti nuing rel ati onshi ps between the parties that the
di spute adversely affects;

Formal resolution requires nore effort and tine than the
matter may nerit;

Case is primarily a factual dispute (in a well-settled
area of the law);

Reasonably clear entitlenent exists and the real task is negotiating
or agreeing to a reasonabl e anobunt of quantum

Parties desire to retain control and flexibility over relief obtained,
e.g., cases in which the result is a business, not |egal, decision.

ADR shoul d al so be considered for disputes that are before the General
Services Board of Contract Appeals (GSBCA), and protests
and di sputed clains before they have been filed with the Federal d ains
Court or District Court of the United States. Since the United States
Federal C ains Court and district court cases are under the control of
the Justice Departnment (DQJ) rather than Treasury, Treasury shal
coordinate ADR in those actions with DQJ.

This is by no means an exhaustive list of issues to consider when
determ ni ng whether or not to use ADR Each case will have its own
i ndi vi dual characteristics that mght influence the official’s decision
to use ADR. Each case, therefore, should be evaluated on its own nerit,
with the caveat that it is the policy of Treasury to resol ve disputes by
ADR whenever feasible.

F. Wen Use of ADR is Less Likely

Al t hough the use of ADR in any case should not be precluded,
the follow ng types of cases have generally proven to be |ess
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i kely candi dates for ADR

Di sputes controlled by clear |egal precedent, making conprom se
difficult;

Resolution will have a significant inpact on other pending cases or on
the future conduct of business.

In these cases, the value of a definite or authoritative
resolution of the matter may outwei gh the short-term benefits
of a speedy resolution by ADR

G Cases Not Appropriate for ADR

Under the follow ng conditions, a dispute is not considered
appropriate for ADR and the parties should prepare for
[itigation.

The dispute is primarily over issues of disputed |aw rather than fact;

Case involves significant |egal or policy issues and one of the
parties desires a precedent;

A full public record of the proceeding is inportant;
D spute significantly affects non-parties;

Cost of pursuing an ADR procedure are greater (in tinme and noney) than
the cost of pursuing litigation; and

The nature of the case is such that ADR m ght be used nerely for
del ay.

H Steps in the ADR Process

1. Step One: Unassisted negotiations. Parties try to work out
di sagreenent anong t hensel ves

2. Step Two: Before issuing a final decision (decision) on a
claim the contracting officer (CO shall consult with the
Treasury ADR Specialist (Ofice of Chief Counsel for Treasury) or
desi gnee, concerni ng whet her the di sagreenent appears susceptible
to resolution by ADR  Section 33.204 of the FAR recogni zes the
potential usefulness of ADR at this early stage in the process by
encouragi ng the use of ADR procedures to the maxi num extent



possible. In particular, the CO may want to propose to the other
party, one, or a conbination, of the follow ng ADR techni ques,
and the parties nmay request the Chair of the GSBCA, or any other
accept abl e Federal or non-Federal neutral, to provide/conduct:

(a) Mediation

(b) Neutral Evaluation
(c) Settlenent Judge
(d) Mni-trial

(Note: The role of the Treasury ADR Specialist may be del egated
to the bureaus in the future.)

3. Step Three: If the claimcannot be settled by the parties at
either Steps One or Two, the CO nust prepare to issue a decision.
If the claiminvolves a factual dispute, the CO shall send the
contractor a copy of the proposed findings of fact and advise him
that all supporting data may be reviewed at the COs office. The
contractor shall be requested to indicate in witing whether they
concur in the proposed findings of fact and, if not, to indicate
specifically which facts they are not in agreenent with and
submt evidence in rebuttal. The CO shall then reviewthe
contractor’s coments and nmake any appropriate corrections in the
proposed findings of fact.

4. Step Four: The CO shall issue a decision on each contract

di spute claimw thin sixty (60) days fromthe recei pt of the
witten request fromthe contractor, or within a reasonabl e
time if the submtted claimis over $100,000. The decision is
a witten docurment furnished the contractor, which contains the
final findings of fact and reasons upon which the CO s

concl usion i s based.

5. Step Five: The contractor may appeal the CO s decision to
the GSBCA or to the United States Federal Cains Court. The
GSBCA (Board) recogni zes that resolution of the dispute at the
earliest stage feasible, by the fastest and | east expensive
met hod possi ble, benefits both parties. The Board has several
nmodel procedures available. The Federal dains Court al so has
ADR procedures available to the parties. The Justice
Department is responsible for entering into such procedures,
but ordinarily consults with Treasury before doing so.
Treasury fully supports the use of ADR in appropriate cases
before the Federal Cains Court.
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6. Step Six: Treasury’s decision whether to use ADR at this
stage should be nade by the COin consultation with assigned
| egal counsel. If Treasury and the contractor agree that the
claimis susceptible to resolution by ADR then the next step
is to consult with the contractor and attenpt to reach
agreenent on an appropriate procedure fromthose in Step 2.

| V. DRAFTI NG AN ADR AGREEMENT

When drafting an ADR agreenent (refer to sanple) the
foll ow ng shoul d be consi der ed:

1. Process, procedures, schedule, and term nation of the
agr eement .

2. Provisions for the appointnment, role and paynent of third
party(ies). The role of the third-party(ies) as that of a
facilitator, technical expert, nediator, or arbitrator,
shoul d be spelled out. It nust also be determ ned whet her
and the extent to which the neutral should be disqualified
as a witness in subsequent litigation. Decide whether
communi cations with the neutral are perm ssible.

3. Whether and the extent to which to stay or suspend al
litigation. Determ ne whether the stay period is indefinite
or linked to specific event(s) or date(s).

4. An audit, if one has not already been conpleted, on al
proposal s or clainms involved. Address what information
or types of information and docunents are to be provided
and whether there are any restrictions on the use of
pertinent information and docunents provided.

5. Provisions to ensure confidentiality. Consider the
follow ng: Rule 408 of the Federal Rules of G vil Procedure;
Exenptions (b)(4) and (b)(5) of the Freedom of Information
Act; a confidentiality contract between the parties; a
protective order by a board of contract appeals or the Court
of Federal dainms; and the Adm nistrative D spute Resol ution
Act's confidentiality provisions.

6. How to obtain and/or Iimt discovery/factual exchange. How
are limts to be inposed? By tine? By relevance to
particul ar issues/subjects? By types and nunber of
di scovery requests?; The retention and use(s) of furnished
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information/data and its effect on future access/di scovery.

7. The exchange of information or position(s) or both? Is the
exchange of positions to be oral and/or witten? Wat about
page limt(s)? Wuat other l[imts should you have, i.e.,
support for statenents nmade in position papers? Should the
exchange of positions be sinultaneous or sequential? Do the
parties have witten or oral rebuttals (both or neither)?
How, if at all, may positions be used for any purpose and to
what extent? Consider requiring that at the conclusion of
the ADR, all witten subm ssions shall be returned to the
party who provided them

8. Wio will be the representative(s) for each party? The
nunber, type(s) and level? Attorneys (advisors of
participants)? Business representatives? Technica
representatives?

9. At what point should the parties begin their negotiations?

10. Provisions/preparations for a bilateral contract
nmodi fication to be executed at or as soon as possible
after the ADR process.

11. Paynment of any settlenent anmount shoul d be nade subject to
avai lability of funds. Availability of funds should be nade
prior to ADR

Because of its ADR experience, ability to assist in devel oping
ADR agreenents and protocols, and cost effectiveness, the GSBCA
is often an obvious choice to provide/conduct all fornms of ADR
services, whether prior to or after the issuance of a final
deci sion by the contracting officer, so long as the contractor
agrees. The GSBCA shoul d be consulted by the contracting officer
and/or the contractor in the earliest stages of ADR pl anni ng
whenever the GSBCA may becone a source of ADR services. GSBCA s
general phone nunber is 202-501-0116.

Contracts for the services of third party neutrals are al so
aut hori zed, the paynent of which should be agreed upon by the
parties. Oher Federal agencies can also provide neutrals at
no or mniml cost.

V. LESSONS LEARNED

1. Counsel should be consulted before clients enter into an
ADR agreenent and throughout the process.

12



10.

VI .

Witten ADR agreenents are required to help prevent
confusi on about the ADR process.

Keep the ADR process and procedure sinple.

Make the products of the ADR process and procedure usable in
any ensuing litigation to the maxi num extent practicabl e.

Be sure the ADR procedure provides for sufficient, but not

excessive, information exchange--renenber that the purpose

of the information exchange is to facilitate and settle the
i ssues in controversy.

Be sure to have a date for the subm ssion of information
that provides sufficient tine to analyze the information
provi ded before the parties begin to exchange their
respective positions.

Busi ness representatives and others involved in ADR nust be
willing to conmt the tine required and nust coordi nate and
communi cate with the team

Access to business representatives by other ADR team nenbers
is essential.

In very |arge ADR cases of which the authors are aware, the
parties have relied primarily on the use of docunentary
i nformation.

Synopses of ADR cases should be submtted to the Treasury ADR
Commttee for future reference.

SUMVARY
ADR IS NOT - Mandatory: The parties choose to participate
in ADR or use traditional litigation
processes.

Successful w thout total
comm tnent: Top managenent nust
think |l ong run.

A panacea: ADR shoul d not be
used in all cases. Traditional
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[itigation should be used when

seeking to establish or
policy.

a case precedent

or

preserve

Contrary to Governnent Busi ness

| nt erests:

The shar ed

enpl oyer/ enpl oyee and

Gover nnent /
are par anount

| ndustry interests
i n considering

whet her to use ADR and what
specific formit should take.

A one-way street

ADR
Litigation

: Both parties
must buy into the process.

VS.

Tradi ti onal

Focuses on the parties real
interests

Focuses on their
position

[itigation

Requi res the sharing of
information early as part of
t he probl em sol vi ng process

Sharing of information only as
a required conponent of pre-
trial or pre-hearing

Focuses on the busi ness
perspective of the dispute

Focuses on the | egal
each party

t heory of

Deci sion making is by the
parties of the dispute

Deci si on maki ng by a
disinterested third party

Procedures and processes are
desi gned by the parties

Procedures and processes by a
rul e-maki ng tri bunal

Concentrates on the infornal
presentation of facts

with fornmal

Concentrates on conpliance
rul es of evidence

Requires the parties to talk
to each other

Parties talk to a judge or
heari ng exam ner
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