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were approved. This process would ensure that USCIS does not accept more applications than
the number of visas available.

Another issue with priority dates and workloads is connected to the new fee rule. The
Ombudsman anticipates that when the new fee rule goes into effect in July, delays in
adjudication will significantly impact the agency if it does not track visa information, including
visa classifications, priority dates, and country of chargeability. Without tallying cases receipted
by visa category, USCIS inevitably will accept ineligible applications and more applications than
it can process in the given timeframe. The agency will not collect fees for interim benefits issued
for new green card applicants, as the new fee rule requires only one payment for both. In
addition, there may be large numbers of retrogressed cases and, eventually, multiple issuances of
interim benefits.

As described in the Ombudsman’s 2006 Annual Report (at pp. 13-16), the Ombudsman
continues to be concerned about USCIS’ data integrity and failure to meet its obligation to
maintain an accurate count of pending employment- and family-based preference applications.
Although the focus is on employment-based visa applications, similar concerns exist for family-
based preference cases. The continued collaboration of these agencies supports the
Ombudsman’s vision of cooperation to provide benefits in a timely and efficient manner.

F. Name Checks and Other Security Checks

FBI name checks, one of several security screening tools used by USCIS, continue to
significantly delay adjudication of immigration benefits for many customers, hinder backlog
reductions efforts, and may not achieve their intended national security objectives. FBI name
checks may be the single biggest obstacle to the timely and efficient delivery of immigration
benefits. The problem of long-pending FBI name check cases worsened during the reporting
period.

1. Background

As of May 2007, USCIS reported a staggering 329,160 FBI name check cases pending,
with approximately 64 percent (211,341) of those cases pending more than 90 days and
approximately 32 percent (106,738) pending more than one year.* While the percentages of
long-pending cases compared to last year are similar, the absolute numbers have increased.
There are now 93,358 more cases pending the name check than last year. Perhaps most
disturbing, there are 31,144 FBI name check cases pending more than 33 months as compared to
21,570 lflst year — over a 44 percent increase in the number of cases pending more than 33
months.

0 See USCIS FBI Pending Name Check Aging Report (May 4, 2007). It is important to note that USCIS does not
include within its backlog cases pending due to FBI name checks. There are 155,592 FBI name check cases pending
more than six months that otherwise may be part of USCIS’ backlog. See section II1.B for a discussion of USCIS
backlogs.

4 See id.
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Figure 10: Pending FBI Name Checks

Age of Pending Total Count Total Count
Response (May 4, 2007)] (May 17, 2006)
< 3 months 117,819 82,636
3 - 6 months 55,749 33,450
6 - 9 months 28,029 20,047
9 - 12 months 20,825 16,845
12 - 15 months 14,133 15,064
15 - 18 months 13,931 10,636
18 - 21 months 11,035 8,144
21 - 24 months 12,398 8,325
24 - 27 months 11,765 9,754
27 - 30 months 6,600 4,435
30 - 33 months 5,732 4,896
> 33 months 31,144 21,570
Total Pending 329,160 235,802

During the reporting period, processing delays due to FBI name checks were an issue in
approximately 25 percent of all written case problems received by the Ombudsman. Resolving
the FBI name check issue is included in the Ombudsman’s top five priorities posted on the office
website.* Unlike FBI name checks, other types of background and security checks — e.g.,
fingerprint checks, the Interagency Border Inspection Systems name checks (IBIS), and the
Automated Biometric Identification System (IDENT) checks — return results within a few days,
if not a few minutes. These law enforcement and watch list checks do not significantly prolong
USCIS processing times or contribute to the USCIS backlog.

As described in the Ombudsman’s 2006 Annual Report (at p. 24), the FBI provides
information to USCIS regarding anyone who is the principal subject of an investigation or is a
person referenced in a file. USCIS adjudicators and the Fraud Detection and National Security
(FDNS) unit use this information to determine if applicants are ineligible for benefits. The FBI
provides the name check results at USCIS’ request. Name checks are not conducted by the FBI
as part of ongoing investigations or from a need to learn more about an individual because of any
threat or risk perceived by the FBI. Instead, the name checks are a fee-for-service that the FBI
provides to USCIS and according to USCIS-defined standards.

Once USCIS forwards records to the FBI for name checks, the process and the
turnaround time for the checks are outside of USCIS’ control. Completion of the name check
process may take considerable time because manual reviews of FBI files are sometimes required.
This review may include FBI reporting on fragments of names of people who are not necessarily
central or directly related to an investigation or law enforcement matter. In discussions with the

2 See section VLF.
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Ombudsman, the FBI has stated that it lacks the resources to perform the function in a timely

manner.

2. Impact of Long-Pending FBI Name Checks on USCIS Customers

The delay caused by the FBI name check has substantial consequences to applicants and
their families, as well as to our country and the economy. Examples of how legitimate applicants
suffer include:

Loss of employment and employment opportunities where the position requires
green card status or U.S. citizenship;

Possible termination of employment due to the inability to comply with required
Form I-9 employment verification procedures where USCIS delays interim EAD

1ssuance;
¢ Difficulties obtaining drivers’ licenses;
e Inability to qualify for certain federal grants and funds;
e Limitations on the ability to purchase property;
e Difficulties obtaining credit and student loans; and

e Disqualification from in-state tuition.

CASE PROBLEM

The applicant’s green card application has been pending since early 2005
due to the FBI name check. The applicant is a valued researcher at a U.S.

pharmaceutical company. ]

CASE PROBLEM

The applicant’s green card application has been pending with USCIS for
approximately four years due to the FBI name check. The applicant is a
researcher at a U.S. university and, because of the adjudication delay, the
university and the individual have been disadvantaged in seeking grant proposals
and funding. Specifically, the individual reports that he is currently working on
federal research projects. The applicant’s inability to advance critical work for
the project is a serious impediment to the university, its competitiveness, and the

applicant’s professional advancement. &
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CASE PROBLEM

In fall 2003, an applicant filed a green card application, which remained
pending due to FBI name checks until spring 2007. During the course of the
adjudication, the applicant was fingerprinted and applied for interim benefits
several times. Although the applicant applied for most of the interim benefits in a
timely manner, the filing of the last EAD was not timely, and the applicant had to
end his employment. In correspondence to the Ombudsman in the winter of 2007,
the applicant related that he is a cancer patient who no longer has income

necessary to pay for treatments. E2

In February 2007, USCIS made public the criteria for expedited treatment of FBI name
checks. While this change should help with specific cases, the status quo for FBI name check
completion is unacceptable from the standpoint of national security and immigration benefits
processing.

3. Value of the FBI Name Checks

The challenge for USCIS (and perhaps the challenge for DHS and the entire federal
government) is to evaluate the value of maintaining the current FBI name check process relative
to considerations of threat, vulnerability, and consequence. The Ombudsman agrees with the
assessment of many case workers and supervisors at USCIS field offices and service centers that
the FBI name check process has limited value to public safety or national security, especially
because in almost every case the applicant is in the United States during the name check process,
living or working without restriction.

The Ombudsman recommended in the 2006 Annual Report (at p. 25) that the FBI name
check process be re-examined. Delays in the name check process actually prolong an
individual’s presence in the United States while the check is pending. In this sense, the current
USCIS name check policy may increase the risk to national security by extending the time a
potential criminal or terrorist remains in the country.

In its 2006 Annual Report Response (at p. 10), USCIS stated:

Although these security checks may require a more lengthy
processing time, USCIS believes that performing them is essential
to identifying national security and public safety concerns that
would not have been uncovered by other means . . . in, a few cases,
the information obtained from the FBI through this process has
reflected very significant issues and risks. FBI name checks
disclose information to USCIS that is otherwise not available.
Information contained in 39 [percent] of the FBI positive responses
(letterhead memoranda) received in FY 06 was not contained in
IBIS/TECS, USCIS’ primary background check tool.

[A]lthough a heavy price is paid in inquiries, mandamus actions,
and other forms of litigation, USCIS is committed to effective
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background checks, and thus is committed to the FBI name check.
In fact, under the new fee rule currently under review, USCIS
proposes to dedicate more funds to the FBI name check process as
the FBI has indicated the fees they charge for these checks will
increase and additional staff will be added to the process. This
should help to speed up the name check process and reduce the
backlog significantly.

Use of the 39 percent positive response rate as referenced by USCIS to justify continuing
this program may exaggerate the value of the FBI name check. It is unclear how many of the
FBI name check “responses” also were revealed by one or more of the other security checks
conducted for the applications. To date, the Ombudsman has been unable to ascertain from
USCIS the total number of actual problem cases that the agency discovered exclusively as a
result of the FBI name check. The Ombudsman understands that most, if not all, of the problem
cases which would result in an eventual denial of benefits also can be revealed by the other more
efficient, automated criminal and security checks that USCIS initiates.

COMMENTS FROM OMBUDSMAN'S TELECONFERENCE

One caller mentioned that USCIS does not schedule applicants for
interviews because security clearances are not yet completed. He suggested that
USCIS needs to look at the cost-benefit of doing these clearances. The caller

stated he is in the military and has a top secret clearance. £

Another caller suggested that information could be sent every “X”” number
of months to the applicant or attorney that the application still is held up for

pending name checks, which would avert the many update requests. £

4. Possible Solutions to the FBI Name Check Delays

During this and previous reporting periods, the Ombudsman had numerous meetings with
USCIS leadership on FBI name checks and discussed a number of solutions to the name check
logjam.

a. Pre-Application Security Checks

A possible solution to the name check problem is pre-application security checks. USCIS
has not chosen to implement such a process, which would dramatically impact the agency’s
revenue stream for a short period of time. Simultaneously, USCIS is failing to make basic
changes to its processing methodology to reduce fraud and ineligible applicants. Instead, USCIS
continues to substantially fund a process with questionable value. USCIS maintains that the
name check process is of value, but it remains unclear whether the process has added any
additional value over the security processes already in place.
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Figure 11: Ombudsman’s Suggested Pre-Application Security Check Process
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Figure 11 outlines the security screening steps to clear an applicant prior to interview,
where necessary, and for adjudication of the immigration benefits application. The
applicant/petitioner would register intent and pay a fee to cover the costs of the process. Pre-
application is more than a pre-screening that determines prima facie eligibility. It moves the
case to an adjudicating officer who reviews the file and interviews the applicant, if necessary.
Since all fingerprints, biometrics, security clearances, necessary documents, medical evaluation,
financial support, and visa availability are cleared, the applicant can be processed to conclusion
immediately after interview. A Clearance Report is documentary proof that the applicant
successfully completed the pre-application process. This process would place biometrics capture
and security screening in the hands of appropriate law enforcement/contract employees, trained
in the pre-screening process, and the determination of eligibility for benefits in the hands of
USCIS officers trained in immigration law.

The agency also should review the DHS resources available to assist in exploring options
to solve the backlogged FBI name check process. A number of DHS law enforcement entities
perform security checks similar to those performed by USCIS.

b. USCIS Background Check Service IT System for Tracking
FBI Name Check Cases

USCIS’ 2006 Annual Report Response (at p. 10) indicates that the agency’s planned
Background Check Service (BCS), a new IT system that will track the status of background and
security checks for pending cases, was to be implemented in late April with deployment
beginning in May 2007. As of this writing, the BCS is not yet deployed. Currently, USCIS has
limited capability to produce reports detailing the status of long-pending FBI name check cases.
In addition, USCIS systems do not automatically indicate when a delayed name check is
complete and the case can be adjudicated. Often, this leads to a situation where the validity of
other checks expire before USCIS reviews the case. Those other checks then need to be
reinitiated, adding financial and time costs for applicants and USCIS. The Ombudsman fully
supports the expeditious rollout of the BCS system.

c. A Risk-Based Approach to FBI Name Checks

Name checks do not differentiate whether the individual has been in the United States for
many years or a few days, is from and/or has traveled frequently to a country designated as a
State Sponsor of Terrorism, or is a member of the U.S. military. Many individuals subject to
lengthy name checks are either already green card holders or have been issued Employment
Authorization Documents (EADs). These documents allow them to receive Social Security
cards and state drivers’ licenses. Most green card applicants are also eligible to receive advance
parole enabling them to travel outside the United States and return as long as their cases are
pending, which can be for many years under the current process.
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CASE PROBLEM

the applicant that the application is pending due to the FBI name check. The

8

screened prior to beginning that employment. £

In early 2006, the applicant applied for naturalization. USCIS informed

applicant currently is a contract employee for a federal agency and was security

CASE PROBLEM

The applicant’s green card application was filed in early 2004. The
application remains pending due to the FBI name check. The applicant
previously served as a security officer at a U.S. embassy and was subject to

rigorous security screening for the position.

In November 2006, Secretary Chertoff discussed a risk-based approach to homeland

security threats, vulnerabilities, and consequences:

[T]he core principle that animates what we do at DHS . . . is risk
management. It is a recognition of the fact that management of risk
is not elimination of risk. There is no elimination of risk in life,
and anybody who promises every single person protection against
every threat at every moment in every place in the country is
making a false promise . . .. What we do have to do is identify and
prioritize risks -- understanding the threat, the vulnerability and the
consequence. And then we have to apply our resources in a cost-
effective manner, using discipline and common sense in order to
minimize the risk without imposing undue cost on our
communities and our families.*

Despite Secretary Chertoff’s continuing emphasis on risk management, USCIS performs
FBI name checks without the benefit of risk management modeling. In recent visits to USCIS
field offices, a number of leaders have questioned the usefulness of the FBI name checks citing

some of the same concerns discussed here. The process is not working and consideration should

be given to re-engineering it to include a risk-based approach to immigration screening and
national security. The U.S. Government Accountability Office recently noted in a report that
“[wlhile the Secretary of DHS has expressed a commitment to risk management, DHS has not

* DHS Secretary Michael Chertoff, Prepared Remarks at the 2006 Grants & Training National Conference,

Washington, D.C. (Nov. 28, 2006); http://www.dhs.gov/xnews/speeches/sp 1164738645429.shtm (last visited June

3,2007).

Page 44

www.dhs.gov/cisombudsman  email: cisombudsman@dhs.gov

June 2007


mailto:cisombudsman.trends@dhs.gov%20%3ccisombudsman.trends@dhs.gov%3e
mailto:cisombudsman.trends@dhs.gov%20%3ccisombudsman.trends@dhs.gov%3e
http://www.dhs.gov/xnews/speeches/sp_1164738645429.shtm

Citizenship and Immigration Services Ombudsman Annual Report to Congress June 2007

performed comprehensive risk assessments in . . . immigration and customs systems to guide
resource allocation decisions.”**

Every effort should be undertaken to identify and remove persons who pose threats to the
United States, which would include rescinding immigration benefits after USCIS has granted
them. It would be irresponsible for law enforcement entities to stop their investigation of a
potential crime merely because the person who is the subject of their investigation has obtained a
green card or U.S. citizenship. Similarly, it would be illogical to think that delaying issuance of
a green card or U.S. citizenship will prevent a criminal from committing a crime. Considering
the protection the FBI name check provides, the cost of government resources used, and mental
and actual hardships to applicants and their families, USCIS should reassess the continuation of
its policy to require FBI name checks in their current form.

RECOMMENDATION AR 2007 -- 06

In addition to the Ombudsman’s recommendation in the 2006 Annual
Report, AR 2006 —04, the Ombudsman recommends that USCIS: (1) evaluate the
value of the name check in its current format and establish a risk-based approach
to screening for national security concerns; (2) work with the FBI to provide the
necessary resources to perform name checks in a timely manner; and (3) provide
greater transparency to customers by publishing monthly the number of long-

pending FBI name check cases. £

G. Interim Benefits

The Ombudsman strongly supports efforts by USCIS to eliminate the need for interim
benefits in favor of timely, efficient, and secure adjudication of the ultimate immigration benefit.

1. Background

Generally, USCIS issues interim benefits — EADs and advance parole documents
(international travel documents) — to individuals who have green card applications pending with
the agency for over 90 days.” The Ombudsman is encouraged by constructive dialogue with
USCIS during the reporting period that addresses funding and security issues related to the
processing of interim benefits.

On May 30, 2007, USCIS established new filing fees for immigration benefits.*® Under
the new fee schedule, USCIS will charge a single fee for green card applications to include
recovery of the processing costs for interim benefits. The Ombudsman supports this approach to

# U.S. Government Accountability Office Report “Homeland Security: Management and Programmatic Challenges
Facing the Department of Homeland Security,” GAO-07-398T at 2 (Feb. 2007);
http://www.gao.gov/new.items/d07398t.pdf (last visited June 6, 2007).

* See 8 C.F.R. § 274a.13(d).

% See “Adjustment of the Immigration and Naturalization Benefit Application and Petition Fee Schedule,” 72 Fed.
Reg. 29,851 (May 30, 2007); see also section IIL.H.1.
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