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| NTRODUCTI ON

The appel | ant has asked the Medi care Appeals Council (Council or
MAC) to review nultiple cases the appellant seeks to escal ate
fromthe Ofice of Medicare Hearings and Appeals in C evel and,
Chio (OVHA) without final action by an Adm nistrative Law Judge
(ALJ). See 42 C.F.R 88 405.1104, 405.1106. As set forth

bel ow, the Council finds that the appellant has failed to
denonstrate that the ALJ or the Council have jurisdiction over
these cases. W accordingly dism ss the appellant’s requests
for ALJ hearing, requests for escalation to the ALJ, and
requests for escalation to the Council on nultiple grounds.

BACKGROUND

This case invol ves individual “evaluation and managenent” (E&M
services provided by one physician to residents of skilled
nursing facilities (SNFs) over a one-year period. The physician
is a nenber of the appellant physician practice group.

Pal nett o conducted pre-paynent audits of E&M services the
physi ci an billed under HCPCS codes 99311-99313, 99302, and
99303, for a one-year period from February 2005 through January
2006. Each quarter Palnetto summari zed the audit results in
reports to the appellant dated May 6, 2005; August 9, 2005;



Sept enber 14, 2005; Decenber 21, 2005; and March 31, 2006.! The
audit reports advised the appellant that it would | ater receive
an initial determnation in aremttance advice, and that it
could then request a redetermnation. The audit reports further
advi sed the appellant not to resubmt reduced or denied clains
as new clains, or it mght be overpaid. The appellant
apparently did resubmt sone clains and was overpaid.

The appel | ant subsequently submtted nultiple appeals to an ALJ.
For each case, the appellant submtted an individual appeal
request with various captions. The requests were typed in
standard formats with fill-in-the-blank hand witten entries for
certain information. Most of the individual requests read as
fol | ows:

REQUEST FOR STATUS AND REQUEST FOR MEDI CARE PART B
HEARI NG BY AN ADM NI STRATI VE LAW JUDGE

We are requesting the status of our reconsideration
request which was mailed to you on [date]. W

recei ved the Reconsi deration acknow edgenent which is
dated VA It has now been nore that 60 days and we
have not received a decision on this claim

Pl ease advise us immediately as to the status of our
claim |If you have denied our claim then we are
formally requesting a Hearing by an Adm nistrative Law
Judge to appeal this dism ssal and our denial of
payment .

A variant of this formused in sone cases reads:

REQUEST FOR STATUS AND REQUEST FOR MEDI CARE PART B
HEARI NG BY AN ADM NI STRATI VE LAW JUDGE

On VA we requested a ruling. W have not received a
response to this request. G ven your |ack of

response, we hereby request a Hearing by an

Adm ni strative Law Judge to appeal this dismssal and
deni al of our claimfor paynent.

! These letters covered cl aims processed from February - Apri
2005, May - July 2005, August - Cctober 2005, and Novenber -
January 2006, respectively.



A mnority of the requests read:

REQUEST FOR ESCALATI ON APPEAL TO ALJ

We are requesting this appeal to an admnistrative | aw
judge due to the QI1.C not granting us a decision
within 60 days. Your correspondence is dated [date of
summary audit report] inform ng us of our options.

A variant of this formused in a few requests reads:

REQUEST FOR ESCALATI ON APPEAL TO ALJ

W are requesting this appeal to an admnistrative | aw
judge due to the Hearing O ficer not granting us a
decision within 60 days. Your correspondence is dated
N A inform ng us of our options.

(Enphasi s supplied.)
O her requests read:

REQUEST FOR MEDI CARE PART B HEARI NG BY AN
ADM NI STRATI VE LAW JUDGE

We are requesting a hearing by an admnistrative | aw
judge to appeal the QI.C unfavorable decision dated
[NNA] [or a date] denying our claimfor paynment with
regard to the above-referenced beneficiary and date of
servi ce.

The appel | ant grouped these individual appeal requests and
mailed themto the OVHA Field Ofice in Cevel and, Ohio, under
cover of several letters captioned “Medicare Part B

Adm ni strative Law Judge Hearing Request.” Each letter states
“Iwe would |ike to request an Adm ni strative Law Judge Appeal
and have them aggregated into the sane hearing in regards to the
followwng [xx] clains. |In total, the appellant filed the
followng letters requesting hearings:

- February 23, 2007, for 23 clainms, |ead beneficiary ****;?2

2 This letter refers to an additional 84 clains for which a
request for hearing was previously filed, but does not identify
when the previous requests for hearing were filed.



- February 23, 2007, for 22 clains, |ead beneficiary ****;

- February 23, 2007, for 9 clains, |ead beneficiary ****;

- February 23, 2007, for 44 clainms, |ead beneficiary ****;

- March 19, 2007, for 177 clains, |ead beneficiary ****;

- March 20, 2007, for 192 clains, |ead beneficiary ****;

- March 22, 2007, for 220 clains, |ead beneficiary ****; and
- April 16, 2007, for 3 clains, |ead beneficiary ****;

The appel l ant sent a “Request for Escalation to the Medicare
Appeal s Council” dated May 25, 2007, to the OQVWHA Field Ofi ce,
whi ch OVHA dat e- st anped recei ved on May 29, 2007. Attachnent 1.
On June 4, 2007, the Medicare Appeals Council received a simlar
“Request for Escalation to the Medicare Appeals Council” dated
May 25, 2007, but addressed to the Council. Attachnent 2. The
appel lant stated that it wanted to escalate “all pending

Adm ni strative Law Judge requests that are waiting to be heard
to the Medicare Appeals Council” because “it has wel| exceeded
the statutory time limt of 90 days established in section

42 C.F.R 8 405.1016 of the Medi care Handbook.” The request
covered 174 beneficiaries wth 645 dates of service.

By |etter dated June 6, 2007, Acting Managi ng ALJ Pastrana sent
t he appel l ant an “Acknow edgenent of Request for Escal ation”
(Acknow edgenent). Attachnment 3. ALJ Pastrana’s letter advised
the appellant that the status of each of the |isted
beneficiaries and dates of service varied within the ALJ appeal s
process. The letter further infornmed the appellant that it had
previ ously agreed on June 2, 2006, to waive the ninety-day

adj udi cati on deadline for appeals under six ALJ Appeal Nunbers,
whi ch include 165 requests for hearing, some of which invol ved
multiple DOS for a beneficiary. On July 13, 2007, Managi ng ALJ
Davis issued a “Notice of Escalation” (Notice) and “Order of
Escal ation” (Order) for the appeals for which the appellant had
not wai ved the adjudication deadline. Attachnents 4 and 5,
respectively.



On July 17, 2007, the Council received eight boxes of clains
files from OVHA in response to the escal ati on request.® The
shi pment contai ned a second request for escal ation, dated
June 11, 2007, addressed to an individual in the OVHA Field
O fice. This second request covered twenty-one beneficiaries
wi th one date of service each. Attachnent 6.

In the interim Managing ALJ Davis sent a letter to the
appel l ant dated July 5, 2007, setting forth his understanding
that the appellant was initiating a standing request for
escalation. Attachnent 7. Mnaging ALJ Davis stated that the
OVHA Field Ofice woul d begin escal ati on of pendi ng requests for
hearing as the applicabl e adjudication period expired on a
“rolling” basis. The letter also advised the appellant that a
docunent dated June 29, 2007, captioned “REQUEST FOR STATUS AND
REQUEST FOR MEDI CARE PART B HEARI NG BY AN ADM NI STRATI VBE LAW
JUDGE" (Request for Status) should be directed to the QC if it
is a request for escalation, as the docunent cannot be construed
as a request for hearing.

On August 3, 2007, Managi ng ALJ Davis issued an Acknow edgenent,
Order, and Notice for appeals on seven beneficiaries, sone with
mul ti ple dates of service. Attachnment 8. The Acknow edgenent
stated that the appeals were being escalated on a rolling basis
per the standing request for escalation. For six beneficiaries,
the individual requests for hearing were nade on a Request for
Status, which listed January 5, 2006, as the date of the request
for reconsideration. However, each request also attached the
quarterly audit report of the sane date. The appellant’s

subm ssions did not include a copy of any previous appeal
request at any level. No individual request for hearing is in
the file for the seventh beneficiary.

LEGAL STANDARDS

| nt roducti on

Section 521 of the Medicare, Medicaid, and SCH P Benefits

| nprovenent and Protection Act of 2000 (BIPA)(Pub. L. 106-554)
anmended section 1869 of the Social Security Act (Act) to change
t he Medicare clai mappeals process. Title I X of the Medicare
Prescription Drug, |nprovenent, and Mderni zation Act of 2003
(MVA) (Pub. L. 108-73) further changed the appeal s process. CM

3 To ease identification, we may refer herein to cases |located in
certain boxes.



issued an InterimFinal Rule inplenenting the statutory changes
on March 8, 2005, 70 Fed. Reg. 11420.% These regul ations are
codified at 42 C.F.R part 405, subpart 1.

The InterimFinal Rule specified an effective date of My 1,
2005. 70 Fed. Reg. 11420. However, CMS noted that not al
sections of the new regul ation could be inpl enented

si mul taneously for both Medicare Part A and Part B.

Accordingly, the regulation included an inplenmentation schedul e,
setting forth different dates for inplenentation of specified
portions of the regulations. 1d. at 11425. The inplenentation
schedul e states that 42 C.F. R 8 405.1104, governing a request
for Council review when an ALJ does not issue a decision tinely
(a request for escalation), is “[e]ffective for all appeal
requests stemming froma QC [Qualified I ndependent Contractor]
reconsideration.” 1d. at 11425. Commentary to the rule further
st at es:

[ T] he new reconsi deration and escal ati on procedures
wll take effect for all carrier redetermnations

i ssued on or after January 1, 2006. Thus, in 2006,
all new appeals will be carried out under the

regul ations set forth in this interimfinal rule,

i ncl udi ng provisions on -

* Reconsiderations by Q GCs;
e The new statutory tinme franes for
reconsi derations, ALJ hearings, and MAC revi ews;
* The possibility of escal ation of cases where the
time franes are not net;

» The new notice and evidence rules; and
 Medicare-specific ALJ procedures.

|d. (Enphasis supplied.)

CGenerally, a Medicare carrier makes the first coverage deci sion
on Part B benefits, referred to as an initial determnation. A
party dissatisfied wwth an initial determ nation may request
that the carrier conduct a redeterm nation. A party
dissatisfied with a redeterm nation may then appeal to a QC for
a reconsideration. A party dissatisfied with a reconsideration
may then request an ALJ hearing “if the amount remaining in

4 OM5 issued technical corrections to the InterimFinal Rule on
June 30, 2005. Correcting Arendnent to an Interim Final Rule,
70 Fed. Reg. 37700 (June 30, 2005).



controversy and other requirenments for an ALJ hearing are net.”
ALJ deci sions may be appeal ed to the Medi care Appeal s Council,
and fromthere to federal court. 42 CF.R 8 405.904(a)(2); see
also 42 C.F.R 88 405.920, 405.940, 405.960, 405.1000, 405.1100,
405. 1136.

Escalation froma QC to an ALJ

A case may be “escalated” fromthe QC to the ALJ | evel when a
decision is not issued within case adjudication tinelines. The
Q C generally has 60 days to conplete a reconsideration before a
party, unless the QC grants an extension of tinme. At the end
of the adjudication period, the QC nust either issue a
reconsideration or notify all parties that it cannot conplete
the reconsideration by the deadline and offer the appellant the
opportunity to escal ate an appeal to an ALJ. The Q C conti nues
to process the reconsideration request unless it receives a
witten request fromthe appellant to escalate the case to an
ALJ. If the appellant submits this request, the Q C nust
conplete the reconsideration within five days of receipt of the
notice or five days fromthe end of the applicabl e adjudication
period, or acknow edge the request and forward the case file to
the ALJ Field Ofice. 42 CF.R 8 405.970. No separate request
for hearing need be filed. The ALJ's 180-day adjudication
period to issue a decision begins when the ALJ receives with the
file wwth the request for escalation fromthe QC. 42 CF.R

8§ 405.1016(c).

Request for ALJ Hearing

If a Q C does not escalate a case, an appellant nust file a
request for hearing after a QC decision. A valid request for
hearing nust satisfy all of the foll ow ng requirenents:

(a) Content of the request. The request for an ALJ
hearing nust be nmade in witing. The request nust
include all of the foll ow ng—

(1) The nane, address, and Medi care health insurance
cl ai m nunber of the beneficiary whose claimis being
appeal ed.

(2) The name and address of the appellant, when the
appellant is not the beneficiary.

(3) The nane and address of the designated
representatives if any.

(4) The docunent control nunber assigned to the
appeal by the QC, if any.



(5) The dates of service.

(6) The reasons the appellant disagrees with the

Q C s reconsideration or other determ nation being
appeal ed.

(7) A statenent of any additional evidence to be
submtted and the date it wll be submtted.

(b) When and where to file. The request for an ALJ
hearing after a Q C reconsideration nust be fil ed—
(1) Wthin 60 days fromthe date the party receives
notice of the QC s reconsideration;

(2) Wth the entity specified in the QC s

reconsi deration. The appellant nust also send a copy
of the request for hearing to the other parties.
Failure to do so will toll the ALJ's 90-day

adj udi cation deadline until all parties to the QC
reconsi deration receive notice of the requested ALJ
hearing. |If the request for hearing is tinely filed
with an entity other than the entity specified in the
Q C s reconsideration, the deadline specified in
8405. 1016 for deciding the appeal begins on the date
the entity specified in the QC s reconsideration
receives the request for hearing. |If the request for
hearing is filed wwth an entity, other than the entity
specified in the QC s reconsideration, the ALJ
hearing office nmust notify the appellant of the date
of receipt of the request and the commencenent of the
90-day adjudication tine frane.

42 C.F. R 8§ 405. 1014 (enphasis supplied).



Amount in Controversy Required for an ALJ Hearing

The appel | ant nmust neet the anmount in controversy requirenents
to establish jurisdiction for an ALJ hearing, including any
appeal escalated fromthe QC 42 C.F.R 88 405.1002(b) and
405. 1006. For 2007, $110 is the required anount in controversy
required to establish jurisdiction for an ALJ hearing.® The
anpunt in controversy is conputed as the actual anmpunt charged
for a service, reduced by any applicabl e coi nsurance and
deducti bl e anounts.

An appel l ant can conbine smaller clainms to neet the anmount in
controversy requirenents through aggregation. 42 CF.R 8

405. 1006(e). For all cases subject to the new Bl PA and MVA
appeal s process in 42 C F.R subpart |, the appellant nust
specify in an aggregation request all clains that the appell ant
seeks to aggregate and state “why the appellant(s) believes that
the clains involve comobn issues of |law and fact or delivery of
simlar or related services.” 42 C.F.R 8 405.1006(f). The ALJ
must then make a determ nation “that the clainms that a single
appel |l ant seeks to aggregate involve the delivery of simlar or
related services.” 42 C.F.R 8 405.1006(e)(1)(iii) and

(e)(2)(iii).

Escal ation froman ALJ to the Medi care Appeal s Counci

Assumi ng that an appellant has satisfied the anount in
controversy and other jurisdictional requirenents, an ALJ then
has ninety days fromrecei pt of a perfected request for hearing
to issue a decision, dismssal, or remand order when the QC

i ssued a reconsideration. The ALJ has 180 days fromrecei pt of
the request for escalation to act on a case escalated without a
Q C reconsideration. 42 CF.R 8 405.1016. |If the applicable
adj udi cation period expires w thout action, section 1869(d)(3)
of the Act provides:

In the case of a failure by an adm nistrative | aw
judge to render a decision by the end of the
[ appl i cabl e adjudi catory period], the party requesting

> currently, “[f]lor ALJ hearing requests, the required anmount
remaining in controversy nust be $100” subject to percentage
increases related to the consuner price index. 42 CF.R 8§
405. 1006(b) (1) .



the hearing may request a review by the [ Medicare
Appeal s Council], notw thstandi ng any requirements for
a hearing for purposes of the party’'s right to such a
revi ew

(Enphasi s supplied).

The inpl enenting regul ations i npose the follow ng requirenents
for escalating a case for MAC revi ew

An appell ant who has filed a tinely request for
hearing before an ALJ and whose appeal continues to be
pendi ng before the ALJ at the end of the applicable
ALJ adjudication period in 42 CF. R 8§ 405.1016 may
request MAC review if -

(1) The appellant files a witten request with
the ALJ to escalate the appeal to the MAC after the
adj udi cati on period has expired; and

(2) The ALJ does not issue a final action or
remand the case to the QC within the later of 5 days
of receiving the request for escalation or 5 days from
the end of the applicable adjudication period set
forth in 8 405.1016.

42 C.F. R 8§ 405.1104(a) (enphasis supplied).

Once the appellant files a valid request that satisfies these
conditions, the ALJ nust then send notice to the appellant as
fol | ows:

(b) Escalation. (1) If the ALJ is not able to issue a
final action or remand within the tinme period set
forth in paragraph (a)(2) of this section, he or she
sends notice to the appellant.

(2) The notice acknow edges recei pt of the request for
escal ation, and confirms that the ALJ is not able to
issue a final action or remand order within the
statutory tine frame.

(3) If the ALJ does not act on a request for
escalation wthin the tinme period set forth in
paragraph (a)(2) of this section or does not send the
required notice to the appellant, the Q C decision
becones a final adm nistrative decision for purposes
of MAC review.

42 C.F. R 8§ 405.1104(b) (enphasis supplied).



Thus, the ALJ nust first send a notice, which acknow edges
recei pt of the request for escalation, and confirns that the ALJ
is not able to issue a final action or remand order within the
statutory period. 42 C.F.R 8§ 405.1104(b)(2). The Q C decision
t hen becones the final adm nistration decision for

MAC review if the ALJ does not issue an action within the five
day tinme period, or send the required notice. 42 CF.R

8 405.1104(b) (3).

If the ALJ' s adjudication period expires, the regul ations
further provide:

(c) No escalation. If the ALJ's adjudication period
set forth in 8405.1016 expires, the case remains with
the ALJ until a final action is issued or the
appel | ant requests escalation to the MAC

42 C.F.R 8 405.1104(c) (enphasis supplied).

The regul ations further specify where an appellant nust file a
request for MAC review of an escal ated case:

If an appellant files a request to escal ate an appeal
to the MAC | evel because the ALJ has not conpleted his
or her action on the request for hearing within the
adj udi cati on deadl i ne under 8405.1016, the request for
escal ation nmust be filed with both the ALJ and the
MAC. The appellant nust also send a copy of the
request for escalation to the other parties. Failure
to copy the other parties tolls the MAC s adj udi cation
deadline set forth in 8 405.1100 until all parties to
t he hearing receive notice of the request for MAC
review. In a case that has been escal ated fromthe
ALJ, the MAC s 180-day period to issue a final action
or remand the case to the ALJ begins on the date the
request for escalation is received by the MAC

42 C.F.R 8 405.1106(b) (enphasis supplied).

The specific requirenents for the content of a valid
request for review escal ation are:

The request for review nust be in witing and may be
made on a standard form A witten request that is
not made on a standard formis accepted if it contains



t he beneficiary's name; Medicare health insurance

cl ai m nunber; the specific service(s) or itenm(s) for
which the review is requested; the specific date(s) of
service; ... if the party is requesting escal ation
fromthe ALJ to the MAC, the hearing office in which
the appellant's request for hearing is pending; and

t he nane and signature of the party or the
representative of the party; and any other information
CVS may deci de.

42 CF.R 8§ 405.1112

The Council may take the followi ng actions after receiving an
escal ated case that satisfies the jurisdictional requirenents:

(1) Issue a decision based on the record constructed
at the Q C and any additional evidence, including ora
testinmony, entered in the record by the ALJ before the
case was escal at ed.

(2) Conduct any additional proceedings, including a
hearing, that the MAC determ nes are necessary to

i ssue a deci sion

(3) Remand the case to an ALJ for further

proceedi ngs, including a hearing.

(4) D smss the request for MAC revi ew because the
appel | ant does not have the right to escalate the
appeal .

(5 Dismss the request for a hearing for any reason
that the ALJ coul d have dism ssed the request.

42 C.F.R § 405.1108(d).
DI SCUSSI ON

Escalation is a narrow departure fromwel |l -established | ega
principles that require exhaustion of renedies. GCenerally,
there is no right to appeal to a higher level wthout first
receiving a decision. 1In this case, the appellant has created
consi derabl e confusion by styling alnost all of its appeals as a
request for escalation, wthout establishing that it has any
right to escal ate an appeal

In large part, this is due to the appellant’s repeated failure
to follow the requirenments of the regul ati ons throughout the
appeal s process. The Council has carefully reviewed the
appellant’s nmultiple subm ssions. W find that the appellant



has failed to establish that an ALJ or the Council has
jurisdiction over his requests for escalation to an ALJ,
requests for hearing, or requests for escalation to the Council.
Mor eover, through his failure to follow the requirenents of the
regul ati ons, appellant has not denonstrated that any applicable
adj udi cati on period has even begun. W discuss in detail bel ow
why the appeals fail on nultiple grounds.

Escalation fromthe QC to an ALJ

The Request for Escalation nmust be filed with the QC

The appellant filed nmultiple requests for status or escal ation
fromthe QC with the ALJ. The regulations require that the
appellant file a request for escalation with the QC, not with
the ALJ. 42 C.F.R 8 405.970. The appellant has not properly
requested escal ation of any case fromthe QC to the ALJ,
because it did not file a request for escalation with the QC.

| f the appellant had filed a proper request with the QC the

Q C woul d have forwarded the file and the request to the ALJ, as
provided in 42 C.F. R § 405.970(e)(2)(ii).

There is No Right to Request Escalation or an ALJ Hearing
in all Cases

In sone cases, the appellant has requested escal ation in cases
that are not subject to the provisions of 42 C.F. R part 405,
subpart |. Escalationis only permssible if a carrier issues a
redeterm nation on or after January 1, 2006, and the appell ant
files a valid request for QC reconsideration. Although the
appel l ant has not submtted the redeterm nation in nost cases,
it is probable that any appeal fromthe initial determ nations
associated with the quarterly audit report sumraries dated

May 6, 2005, and August 9, 2005, would have resulted in the
carrier issuing a redeterm nation before the end of 2005. The
appel l ant’ s next appeal step woul d have been to request a
carrier hearing, rather than request a Q C reconsi deration

In fact, sone cases involve appeal requests that were filed
under the previous regulations in 42 C.F.R part 405, subpart H,
that are wwthin the jurisdiction of a carrier hearing officer.
There is no right to escal ate an appeal under those regul ations.
Box 7.

In other cases, the appellant has sought to escalate to the ALJ
or the Council matters that are not subject to escal ati on under
42 C.F. R part 405, subpart . A QCmy review a carrier’s



di sm ssal of a redeterm nation request, but there is no right to
further appeal beyond the QC 42 C.F.R 8 405.974. The
appel l ant nevertheless filed a Request for Status in sonme of

t hese cases and requested escalation to the Council. See, e.g.,
**** (Box 6); Undated Q C action affirmng the carrier’s June
27, 2006, dism ssal of a redeterm nation request for untinely
filing; February 23, 2007 Request for Status and request for
heari ng; My 25, 2007, request for escalation to the Medicare
Appeal s Council; and July 13, 2007 ALJ Acknow edgenent, Noti ce,
and Order.

An ALJ may, however, review a QC s action dismssing a request
for reconsideration under 42 C F.R 8§ 405.1004. The ALJ' s
decision regarding the QC s dismssal is final and not subject
to further review. There is no right to escal ate these cases

froman ALJ to the Medicare Appeals Council, because only a QC
decision can be a final adm nistrative decision for purposes of
review by the Council. 42 C.F.R 8 405.1104(b)(3). A QC

di sm ssal does not qualify as a Q C decision under 42 C. F.R

88 405.972 and 405.974(a). Notw thstanding this, the appellant
requested escalation to the Council in sone of these cases.

See, e.g., **** (Box 6); January 2, 2007, QC dismssal for
untinmely filing; February 23, 2007 Request for Status and
request for hearing; May 25, 2007, request for escalation to the
Medi care Appeal s Council; and

July 13, 2007 ALJ Acknow edgenent, Notice, and Order.

No Request for Q C Reconsideration or Redeterm nation
Noti ce

In al nost all cases, the appellant has not denonstrated that it
filed a tinely request for reconsideration after a

redeterm nation dated January 1, 2006, or later. Both of these
events are prerequisites to the right to escal ate an appeal to
the ALJ under 42 C F.R part 405, subpart 1.

The appel | ant attached various docunents to its appeals
requests. These docunents usually contain a copy of one of the
quarterly audit reports. They do not contain copies of
subsequent requests for redeterm nation, redeterm nation
notices, or requests for reconsideration. The appellant has not
provided with its filings evidence of a carrier redeterm nation
and subsequent tinely request for QC reconsideration. Both are
required to establish that an ALJ ever had jurisdiction over a
request for escalation. The individual appeal requests contain



either an “NN A’ for the date of the previous appeal request, an
“NA” for date of an reconsideration or redetermnation, or the
date of the quarterly audit report. Boxes 1 through 5.

Failure to Meet the Amount in Controversy
A party has a right to an ALJ hearing (including escalation), in
part, if the anobunt remaining in controversy is at |east $110 in
2007. The anount in controversy is conputed as the actual
anount billed, reduced by any applicabl e coi nsurance or
deducti ble. The coinsurance is twenty percent. The anount in
controversy is a statutory jurisdictional requirenent.

These cases involve five different E&M codes. The appel | ant
billed the follow ng anounts for these codes:

99311 - $49.00
99312 - $75.00
99313 - $99.00

99302 - $113.00

99303 - $140. 00

After reducing the anmount billed by a twenty percent
coi nsurance, the anobunt in controversy is over the $110
jurisdictional anpbunt only for code 99303.

An appell ant may request to aggregate two or nore smaller clains
to meet anount in controversy requirenents, and the ALJ nust
determne that the clains that a single appellant seeks to
aggregate involve the delivery of simlar or related services.
42 C.F.R § 405.1006(e).°% For any request subject to the new
procedures in 42 CF. R 8§ part 405, subpart |, an appellant’s
request for aggregation contained in a request for ALJ hearing
nmust :

(1) Specify all of the clains the appellant(s) seek
to aggregate; and

® “Delivery of similar or related services” is defined as neaning
“l'i ke or coordinated services or itens provided to one or nore
beneficiaries.” 42 CF.R 8 405.1006(a)(2).



(2) State why the appellant(s) believes that the
claims involve comon issues of |aw and fact or
delivery of simlar or related services.

42 C.F.R § 405.1006(f).

The appellant filed nmultiple requests for ALJ hearings dated
February 23, 2007 (dated stanped received by OVHA on

February 26, 2007), and subsequent requests for ALJ hearings
dated March 19, 2007 (received April 7, 2007), March 20, 2007
(received April 7, 2007), March 22, 2007 (received April 2,
2007), and April 16, 2007 (received April 17, 2007). Each
request states, in relevant part, “W would |like to request an
Adm ni strative Law Judge Appeal and have them aggregated into
the sane hearing in regards to the followng [listed] clains.”

None of these requests for aggregation satisfy the regulatory
requi renent that the appellant state why the clains involve the
delivery of simlar or related services. The appellant’s
failure to specify howthe clainms |isted on the respective
requests for ALJ hearings/escal ation involved the delivery of
simlar or related services causes its requests for aggregation
to fail. Consequently, the appellant did not satisfy the anount
in controversy requirenments for any of the ALJ hearings
request ed except those few that involved code 99303.

In addition, the regul ations inpose an additional requirenent
for requests for aggregation in clainms that are escalated from
the QC level to the ALJ level. An appellant may aggregate two
or nore clains that are escalated fromthe QC level to the ALJ
level only if “the clains were pending before the QCin
conjunction with the sane request for reconsideration.” 42
C.F.R 8 405.1006(e)(2)(i)(enphasis supplied). 1In contrast, in
requesting a hearing after a Q C reconsi deration an appel |l ant
may aggregate clains so long as the clains were previously
considered by a QC in one or nore reconsiderations. Conpare 42
C.F.R 8 405.1006(e)(1)(i). The appellant has not shown that
the clains for which aggregation is sought were pendi ng before
the QCin conjunction with the sanme request for

reconsi derati on.



Request for ALJ Hearing

The Requests for ALJ Hearing are Not Valid

Even though the appell ant has not denonstrated that it had the
right to escalate any case fromthe QC to the ALJ, the Counci
has consi dered whether the appellant filed valid requests for an
ALJ hearing. W find that the appellant failed to do so.

The requirenents for a request for hearing are found in 42
C.F.R 8 405.1014, for those cases subject to the new Bl PA/ MVA
appeal s processes found in 42 C.F. R part 405, subpart |I. The
request nust include the beneficiary’s address. I1d. at (a)(1).
This required information is not found in any of the requests
for hearing. Alnost all of the requests for hearing also |ack a
Q C control nunber, which is also required by regulation. The
requests for hearing are therefore inconplete and invalid.

In addition, substantially all of the requests for hearing do
not denonstrate that they were tinely filed after any QC
reconsi deration. A request for hearing nust be filed within

si xty days of the date the party receives notice of a QC
reconsi deration. The appellant has generally failed to
denonstrate that it exhausted adm nistrative renedi es by
requesting and receiving a QC reconsideration within sixty days
before the request for hearing.

Simlarly, for those pre-BlI PA/ MVA cases subject to the appeals
processes found in 42 CF. R part 405, subpart H an appell ant
must file a request for hearing with sixty days after receiving
a carrier hearing decision. 42 C F.R 88 405.801, 405.855 and
20 CF.R 8 404.933. The appellant has failed to denonstrate
that it exhausted adm nistrative renedi es by requesting and
receiving a carrier hearing decision within sixty days before

t he request for hearing.

Escal ation fromthe ALJ to the Medi care Appeal s Counci

Filing Requirenments for Council Review

Section 1869(d)(3) of the Act provides that an appellant “may
request a review by the Council after the expiration of the
applicable statutory tine frame for ALJ adjudication. The

i npl enmenting regul ations provide that an appellant may request
MAC review if the appellant first files a witten request with
the ALJ to escal ate the appeal after the adjudication period has



expired. 42 C.F.R §8 405.1104(a). |If the ALJ does not act
within five days, the Q C decision becones a fina

adm ni strative decision for purposes of MAC review. 1d. at (b).
However, the case remains with the ALJ unl ess the appellant then
requests MAC review of an escalated case. 1d. at (c). An
appellant may file a request for MAC review of an escal ated case
because the ALJ has not conpleted his or her action in the
applicable tinmeframe. 42 C.F.R 8 405.1106(b). The appell ant
must send a copy of this request to both the ALJ and the MAC

| d.

In this case, the appellant sent to both QVHA and t he Counci
witten requests dated May 25, 2007, and June 11, 2007, to
escal ate appeal s pending before the ALJ. ALJ Davis then issued
the Notice dated July 13, 2007, which provided only that the
cases subject to the appellant’s previous filings “ha[d] been
escal ated.” Attachnent 4. The acconpanying Order, also dated
July 13, 2007, declared that the adjudication period set forth
in 42 C.F.R 8 405.1104(a)(2) had expired w thout an

adj udi cation and that the associ ated cases were therefore

escal ated under 42 C.F.R § 405.1104. Attachnent 5.

The appellant’s requests for escalation fail to conply with the
filing requirements set forth in 42 CF. R 88 405.1104 and
405.1106. The appel |l ant never filed proper requests for MAC
review of escal ated cases, after it received notice that the ALJ
was unable to adjudicate the subject clains within the remaining
adjudicatory tineline. The regulations state that an appel | ant
may request MAC review of an escal ated case after it first files
a request for escalation with the ALJ, and the ALJ issues notice
of the ALJ’s inability to adjudicate the cases within the
applicable tinmeframe. 42 C.F.R § 405.1104(a)(1). Once the ALJ
has provided notice to the appellant of the cases that can and
cannot be conpleted, the appellant nust then separately request
MAC revi ew of any escal ated cases. This separate request for
review of an escal ated case nust be filed with both the MAC and
the ALJ. 42 C.F.R § 405.1106(b). The request nust al so
contain the required content for a request for review of an
escal ated case set forth in 42 CF. R § 405.1112. Only then
should an ALJ forward those cases to the Council for its review

Significantly, the Council’s adjudication tinmeframe does not
start until the date the request for review of an escal ated case
is received by the MAC. 42 C.F.R 8 405.1106(b). |If the



regul ations required only a single request for escalation filed
concurrently wwth both the ALJ and the MAC, then the Council’s
adj udication tineline would run concurrently with sonme or all of
the ALJ adjudication tineline.

Mor eover, the appellant nust send a copy of the request for
review of an escalated case to all parties, as well as to the
ALJ and Council. 42 CR 8§ 405.1014(b)(2). Failure to do so
tolls the Council’s adjudication deadline until all parties
receive a copy of the request for review of an escal ated case.
In contrast, there is no requirenent under 42 C.F.R § 405.1104
that an appellant send a copy of the first request for

escal ation to all parties, or to the Council.

The Council’s jurisdiction and adjudicative responsibilities can
only be triggered after the ALJ has conpleted his or hers. Any
other interpretation is inconsistent wwth the plain | anguage of
the regul ati ons considered as a whole. Accordingly, the
appel l ant has not established jurisdiction for Council review
merely by filing a single request for escal ation sinultaneously
with the Council and ALJ.

An Appellant nust File a Request for Escal ation after
Expiration of the Adjudication Period

As set forth above, the statute and regul ati ons contenpl ate that
an appellant will file a request for escalation fromthe ALJ to
the MAC after expiration of the adjudication period. Unlike
proceedi ngs before the QC, the ALJ has no affirmative
obligation to notify the appellant of the expiration of the

adj udi cation period. The Council believes that construing a
prematurely filed request for escalation as a “standing request”
shifts the burden to the ALJ. It also conflicts with the

requi renent that an appellant file a request for escal ation
after expiration of the adjudication period.

The ALJ has 180 days to Act in Cases Escalated fromthe QC

Even if the appellant had properly escal ated an appeal fromthe
QCto an ALJ, and froman ALJ to the Council, the appellant’s
request for review of an escal ated case would be premature in a
substantially all cases. The ALJ had 180 days to act after
receiving the request and file fromthe QC. One hundred-eighty
days have not yet passed since the first request for escal ation
received by the ALJ on February 26, 2007. The appellant has not
established that escal ation of any case to the Council is ripe.



The ALJ’ s Adjudication Period Never Began on a Request for
Heari ng

In the alternative, the appellant’s adjudication period after a
request for hearing never began. The appell ant nmust send a copy
of the request for hearing to all parties, including the
beneficiary. 42 CR 405.1014(b)(2). Failure to do so tolls the
ALJ’ s adjudi cation deadline until all parties to the QC
reconsi deration receive notice of the requested ALJ hearing.
There is no evidence that the appellant sent the required copy
of the request for hearing to the beneficiary. Thus, even if
the appellant had filed a valid request for hearing, the ALJ s
adj udi cati on period never began for purposes of escalation from
the ALJ to the Medicare Appeal s Council

Wai ver of ALJ Adjudication Deadline

The appel l ant signed witten wai vers of the 90-day ALJ

adj udi cation deadline in six cases pending an ALJ heari ng,

i nvol vi ng approxi mately 200 individual clainms. Attachnment 9.
The witten waivers indicate the appellant’ s understandi ng that
wai ving the deadline will allow enough time for ALJ hearings and
deci sions. These waived cases include clains that the appellant
asked be escalated to the Council. Conpare Attachnment 1. As

t he appel | ant has wai ved the ALJ adjudication period, it has no
right to escal ate those cases to the Council for review.

CONCLUSI ON

The Council may dismi ss any request for ALJ hearing for any
reason for which the ALJ coul d have di sm ssed the request.

42 C.F. R 8§ 405.1108(d)(5). An ALJ may dism ss a request for
hearing if an appellant has no right to a hearing, including no
right to escalation. 42 C F.R 88 405.1002, 405.1052(a)(3).
The Council’s dism ssal of a request for hearing is binding and
not subject to judicial review 42 C.F.R 8§ 405.1116. The
Council may al so dism ss the request for review because the
appel lant has no right to review or no right to escalate the
appeal. 42 CF. R 88 405.1108(d)(4), 405.1114. The Council’s
di sm ssal of a request for reviewis also binding and not
subject to judicial review 42 CF. R §8 405.1116.



The Council hereby dism sses the appellant’s requests for
escalation to an ALJ, requests for ALJ hearing, and requests for
escalation to the Council on multiple grounds as set forth
above.

MEDI CARE APPEALS COUNCI L

Cl ausen J. Krzyw cki
Adm ni strative Appeal s Judge

Const ance B. Tobias, Chair
Departnental Appeal s Board

Date: Septenber 6, 2007



