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GSA Acquisition Letter V-08-02

MEMORANDUM FOR GSA CONTRACTING ACTIVITIES
FROM:

     DAVID A. DRABKIN




     ACTING CHIEF ACQUISITION OFFICER (V)
SUBJECT:

     Implementation of DoD Class Deviation—New Specialty   


     Metals Restrictions, Berry Amendment
1.
Purpose:  This letter notifies GSA contracting officers of a new DoD class deviation, for assisted acquisitions using DoD funds.  
2.  Background:  The Berry Amendment, 10 USC 2533a and 2533b, requires a domestic source for certain food, clothing, fabrics, specialty metals, and hand or measuring tools, when purchased with DoD funds.   The Berry Amendment is implemented at DFARS 225.7001 and 225.7002 and in clauses 252.225-7012, Preference for Certain Domestic Commodities, 252.225-7014, Preference for Domestic Specialty Metals, and 252.225-7015, Restriction on Acquisition of Hand or Measuring Tools.  The DFARS web site is located at http://www.acq.osd.mil/dpap/dars/dfars/index.htm.   
In 2006 and 2007, DoD issued class deviations, described in GSA Acquisition Letter V-07-02 and Supplement 1.  Those deviations and the Acquisition Letter and Supplement are now out of date. The specialty metals restrictions were modified in late 2007 by sections 804 and 844 of the National Defense Authorization Act for Fiscal Year 2008 (Pub. L. 110-181), to expand flexibilities for commercially available off-the-shelf (COTS) items.  DoD has issued a new class deviation that provides language to be used in lieu of the current DFARS 225.7002, and a contract clause to use in lieu of the current DFARS 252.552-7014 and its Alternate I.  The class deviation is attached to this Acquisition Letter.  
The following is a summary of the DoD Class Deviation.
a.  Specialty Metals, General:  The new flexibilities provided in the latest statutory changes (1) broaden the electronic component exception to cover all electronic components, not just commercially available electronic components and (2) include a statutory exception for commercial-off-the-shelf (COTS) items, but exclude high-performance magnets and fasteners, unless the magnets or fasteners are incorporated into COTS items.  The COTS exception does not apply to contracts or subcontracts for 
the acquisition of specialty metals, including mill products, that have not been incorporated in end items, subsystems, assemblies, or components.  Specialty metals that were not contained in a COTS item upon acceptance, but are added to the COTS item after acceptance, are subject to the statutory restrictions.  

b.  Specialty Metals, Fasteners:  Acquisitions of fasteners that are commercial items and are not incorporated into COTS items, can be considered compliant if the fastener manufacturer certifies in good faith that it will purchase, during the relevant calendar year, an amount of domestically melted specialty metal, in the required form, for use in production of such fasteners for sale to the DoD and other customers, that is not less than 50% of the total amount of specialty metal that it will purchase to carry out the production of such fasteners for all customers.  

c.  DeMinimus Exception:  DoD may accept delivery of an item containing non-domestic specialty metals if the total weight of noncompliant metals does not exceed 2% of the total weight of all specialty metals in the item. 
3.
Cancellation:  GSA Acquisition Letter V-07-02, dated January 25, 2007, and its Supplement 1, dated November 27, 2007, are cancelled in their entirety.   

4.
Effective Date:  Immediately.

5.
Termination Date:  This Acquisition Letter remains in effect until the General Services Acquisition Manual (GSAM) is amended.

6.
Applicability:  This acquisition letter applies solely to acquisitions made using DoD funds.  

7.  Policy:  All Acquisitions Made Using DoD Funds:  The Berry Amendment applies domestic-source requirements to many commodities in addition to specialty metals, e.g., textiles used in automobile seats.  GSA acquisition personnel are instructed to review requests for assisted services from DoD for Berry Amendment and Specialty Metals applicability and include the appropriate DFARS clause(s) in the resulting procurements.  
NOTE:  Although the revised GSAM Part 525 is not yet published, GSAM 525.570, Procurement of hand or measuring tools or stainless steel flatware for DoD, was cancelled by Acquisition Letter V-07-02 and remains inappropriate for use in any acquisition.  GSAM Part 525 is being updated as part of the GSAM Rewrite Project and will be published including the latest DoD guidance.  

ATTACHMENT:  Director, Defense Procurement and Acquisition Policy, 

      Memorandum 2008-O0002 dated January 29, 2008, entitled 

      “Class Deviation—Implementation of New Specialty Metals 

      

      Restriction”
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