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INTRODUCTION

With few exceptions, the ar in Virginia continues to meet nationd ar quaity Sandards. Governor
Gilmore, the State Air Pallution Control Board, and the Department of Environmental Quality (DEQ)
areworking to maintain the good qudity of Virginia s ar while implementing postive changesin the ar
quality management policies of the Commonwedth. This report details the status of Virginia' sar qudity
and the policies and regulations thet govern how Virginia managesits air qudity program. Thisreport is
prepared in accordance with §10.1-1307 of the Code of Virginiain order to apprise the Governor and
the Genera Assembly of matters relating to the Commonwedth's air pollution control policies and on
the status of the Commonwedth'sair qudity.

[. AIR QUALITY MONITORING

The DEQ maintains an extensve air quaity monitoring network throughout the Commonwedlth.
Ambient air quality was measured by 111 instruments at 55 Sites during 2000. These monitoring Stes
were established in accordance with the U.S. Environmentd Protection Agency’s (EPA’S) Sting criteria
contained in the Code of Federd Regulations (CFR), Title 40, Part 58, Appendices D and E. Virginias
monitoring network operations conform to EPA guidance documents and to generally accepted air
quality monitoring practices. All data reported for the Virginiaar qudity monitoring network were
quality assured in accordance with requirements contained in 40 CFR Part 58, Appendix A. These data
are published annualy in the Virginia Ambient Air Monitoring Data Report (copy available upon
request). Regiond air qudity data and forecasts can be found on the DEQ’ s website at
http://www.deg.state.va.usarmory.

Ambient concentrations of lead, carbon monoxide, nitrogen dioxide, sulfur dioxide, and particulate
matter (PM) less than or equa to 10 micronsin aerodynamic diameter continued to be wdl within the
EPA’snationa air quality standardsin 2000. However, elevated ozone concentrations were observed,
particularly in the Northern Virginia, Richmond, and Tidewater areas. Multiple eight-hour concentrations
greater than the previous eght-hour standard (0.08 parts per million [ppm]) were observed, and atota
of 24 one-hour concentrations greater than the current one-hour standard (0.12 ppm) were recorded at
12 Sites.

In 2000, the Virginia DEQ entered its second year of monitoring particulate matter that is lessthan or
equal to 2.5 micronsin aerodynamic diameter (PM2.5). Two types of monitors are used to measure
PM2.5: continuous and 24-hour mass samplers. Continuous PM 2.5 monitors are operating at three
gtesin Virginia at the Math & Science Center in Henrico County, at the Virginia School in Hampton,
and a Seven Cornersin Fairfax County. With continuous monitors, a steedy stream of ambient air
passes through afilter. Data are congtantly fed into a microprocessor that provides hourly averages.
With the 24-hour mass sampler, ambient air passes through a stretched 47-mm Teflon filter. After 24
hours, the filter isweighed to determine the concentration of PM. Twenty-three of these monitors are
located at 20 monitoring sites around the State (three of the Stes have collocated monitors for data
precison). Data recorded at these sites show that three areas in Virginiamay not meet the yearly
standard of athree-year cumulative average of 15 micrograms per cubic meter: Bridal,
Roanoke/Sdem, and Lynchburg. However, three full years of data are needed before a meaningful
evauation can be made.



II. AIR POLLUTION CONTROL POLICIES
CLEAN AIR PROGRAMS

The state’ sair quality programs are designed to implement the provisions of the Virginia Air Pollution
Control Law and to fulfill the Commonwedth' s mandates under the federal Clean Air Act (origindly
enacted in 1970). The basic approach and content of these two laws greetly influence program
development. The state law is very broad, giving the agency much latitude and addressing the generd
development and processing of regulaions with little guidance as to their content or other aspects of the
programs. The federd law, however, differs sharply by laying out, often in explicit detall, the exact
requirements for an air qudity program. In cases where the federa law is not explicit, the accompanying
federd regulationsfill in the gaps in even greater detail3/4 in some cases, going as far as actualy requiring
dates to adopt certain federd regulations verbatim. This, of course, belies the fact that al environmenta
chalenges are Ste- and Situation-specific, and often preclude the use of innovative technology. The chief
influences on the Commonwedth s air quaity programs are the federa law and the regulations drawn
pursuant to it. Under the Clean Air Act, dl ar quality programs must be submitted for approval by the
EPA. Although the programs of the State Air Pollution Control Board are heavily influenced by federd
legidation, it is date law that providesthe legd basis for programs developed by the Board and the
DEQ. Bdow isasummary of the basic programs established by the laws, both federal and Sate.

National Low Emissions Vehicle Program

Virginia has been ingrumentd in the development of avoluntary 49-state car program cdled the
National Low Emissions Vehicle (NLEV) Program. The EPA, based on arequest from the Ozone
Trangport Commission (OTC), promulgated arule requiring OTC members (states of Connecticui,
Dedaware, Maine, Maryland, Massachusetts, New Hampshire, New Jersey, New Y ork, Pennsylvania,
Rhode Idand, Vermont, and the Consolidated Metropolitan Statistical Area that includes the Didtrict of
Columbia) to adopt an OTC-Low Emission Vehicle (OTC-LEV) Program that isidenticd to the
Cdifornia Car Program. This program would have been in effect only in the 13 states of the OTC.
Virginiasuccesstully argued that it would be more practicd and beneficid to have a voluntary 49-State
Program that would benefit not only the Northeast, but aso the rest of the country. Virginia chalenged
the EPA in court on its ability to require the Cdifornia Car Program in the OTC states and was
successful in its lawauit. Virginiaactively participated in workgroups with the EPA, the auto
manufacturers, and the other OTC states to make the NLEV Program aredlity. The EPA issued itsfind
rue on the subject on January 7, 1998, and thefirg “clean’ cars were sold in Virginiain thefal of
1998. These carswill sgnificantly reduce both nitrogen oxide (NOX) and voldtile organic compounds
(VOCs) inVirginiaand will hdp improve ar quaity in Northern Virginia

Virginia adopted the necessary regulations (9 VAC 5 Chapter 200) to alow the NLEV program to be
implemented; the regulations were approved by the EPA on December 28, 1999 (64 Federa Register
[FR] 72564). Accordingly, Virginia has repedled the Clean- Fud Fleets Program (9 VAC 5 Chapter
121) asprovided in 846.2-1179.1 of the Code of Virginia. The Clean-Fud Fleets Program covered
fleet vehiclesin the Northern Virginiaarea and required that a percentage of annua vehicle purchases by
certain fleet owners be clean-fud vehiclesin order to reduce emissions. Replacement with the NLEV
program will result in grester emissons reductions statewide and eliminate the unfair economic disparity
associated with a program limited to a part of the Commonwedth.

Motor Vehicle Emissions Inspection and Maintenance Program




Since passage of the 1990 amendments to the Clean Air Act, Virginiahas put consderable effort into
designing a workable emissons ingpection program that would improve on the previous program. These
program improvements are mandated by Congress, but theinitia EPA regulation required a centraized
ingoection system that was not the best type of program for Virginia. In 1995, the Generd Assembly
passed |egidation that specified both the type of ingpection system (decentraized) and the inspection
equipment that would be used in Northern Virginia. In 1996, Congress and the EPA changed their
requirements to allow a decentralized program as adopted by the Generd Assembly. The DEQ has
worked hard to creete a program that retains the convenience of having emissions ingpections and
repairs performed at the same location, while upgrading the equipment to more accurately identify those
vehicdles that emit excessive pollutants when operating under roadway conditions. With the help of
service aions, repair garages, and auto dedlerships, a program has been designed that isamodel for
other states to follow. Acceptance by and support from the repair industry has been very good.
Program operation commenced in April 1998. Testing of vehide emissons can now be done under
conditions smulating driving a 15 and 25 miles per hour. The new program is severd times more
effective in reducing vehicle emissons than the previous program. This enhanced emissions ingpection
program is one of the largest air pollution reduction measures in the Northern Virginia Air Quality
Attainment Plan.

In 2002, the DEQ plans to add testing of the on-board diagnostics (OBD) system on model year 1996
and newer vehicles. All 1996 and newer light-duty vehicles must be equipped with OBD according to
federd law. The OBD system monitors key components of the vehicle' s emissions control system,
records any “diagnostic trouble codes,” and warns the driver if there is a condition that could cause
excess emissions. The information from the diagnostic trouble codes can be used by the repair
technician to facilitate effective and efficient repairs. The Clean Air Act requires that, beginning in 2002,
each Vehicde Emissons Inspection Program monitor the OBD system and fall the vehicle if the OBD
warning light isilluminated. The OBD test will take the place of atailpipe test and will thus greetly
reduce the amount of time needed for an emissonstest. The DEQ will subgtitute the OBD test for the
tailpipe test after an OBD advisory pilot program during which OBD results will be recorded but will
not result in an emissonstest falure.

Asrequired by the Clean Air Act, each Vehide Emissons I nspection Program must include remote
sendng of vehicle emissonsin the program area. In response to this requirement, the Generd Assembly
passed legidation in 1996 to authorize the DEQ to perform remote sensing of vehicle emissons
throughout the Northern Virginiaarea. A pilot study was conducted in 1996 and 1997 to evauate the
feagbility of such aprogram.

The study indicated that vehicles subject to emissons ingpections are 7 to 10 percent cleaner than those
that are not. The study found that out-of- state vehicles make up about 15 percent of vehidesin
Northern Virginia, and another 13 percent of the vehidesin the program area are registered in other
aress of Virginia Mogt of the out-of- state vehicles are subject to Emissors Inspection Programsin
other gates; the vehicles from other parts of Virginia (13 percent) could be subject to emissons
ingpectionsin the new program if identified by remote sensing as regular commuters and gross polluters.

The study indicated that remote sensing has the potentid to identify gross polluting vehicles and
recommends establishing a comprehensive program that will require those vehicles to be repaired. The
cost of operating aremote sensing program could be amgor obstacle, but remote sensing technology
continues to improve. The DEQ is assessing the implementation, on alimited scae, of an ongoing
remote sensing program. A second remote sensing pilot study is planned for late 2001 to assess the



efficiency of identifying gross polluting vehicles and requiring out-of-cycle retesting.

State Implementation Plan (SIP) Requlatory Programs

The SIP is designed to attain and maintain the federad ambient air quality sandards throughout the state.
The standards prescribe limits for Sx “criteria pollutants’: carbon monoxide, lead, nitrogen oxide, 0zone,
particulate matter, and sulfur oxide. Regulations are one dement of the plan and are included to provide
alegd basisfor restricting the emission of ar pollution from individua sources. The Board's SIP
regulaions can be divided into five generd categories, asfollows.

Sationary Source Regulatory Program. This program covers existing sources of ar pollution and
requires compliance with emission sandards based on emission limits achievable through the use of
reasonably available control technology.

New and Modified Source Permit Program. This program covers new facilities and expansonsto
exigting ones and requires that a permit be obtained prior to beginning congtruction of a new facility or
expanson of an existing one. There are three types of permits, and which one gpplies depends on the
type, Sze, and location of the source. The firdt, for prevention of Sgnificant deterioration, applies to new
major sources of air pollution and to mgor modifications to exiding fadlitiesin areas where the air
quality meets or is better than the standards. The second, for nonattainment areas, applies to major ar
pollution sources and major structure modificationsin areas where the air quality does not mest the
standards. The third type of permit covers smdler ar pollution sources not covered by the other two.

Motor Vehicle Emissions Control Program. The Emissions Ingpection Program covers motor
vehidesin the Northern Virginia area and requires compliance with tailpipe emissors limits. Compliance
isachieved by a periodic ingpection of the vehicle emissons.

Air Pollution Episode Prevention Program. This program requires that certain sources file plans
describing the steps they will take should air qudity leves, due to thar actions, not meet the standards
by asubstantia amount.

Conformity Program. This program establishes criteria and procedures for federal agenciesto use
when determining whether federal non-transportation related actions or trangportation plans and
projects are in conformance with the SIP in the nonattainment and former nonattainment areas
(Northern Virginia, Richmond, and Hampton Roads aress).

Clean Air Act Requlatory Programs

New Source Performance Standards (NSPS). These nationwide technology-based performance
standards consist of emissons limits and other limitations to control certain pollutants from some newly
built plants and modifications to existing ones. They are enforced by the State through delegation of
authority from the EPA and are designed to provide aminimum level of consistency among the datesin
requirements for new indudtrid development.

National Emission Standards for Hazardous Air Pollutants (NESHAP). These nationwide
hedlth-based emission standards consist of emission limits and other limitations to control certain
pollutants from some industry and other activities that emit hazardous air pollutants. They are enforced
by the gtate through delegation of authority from the EPA and are designed to provide aminimum level



of consstency among the dtates.

Maximum Achievable Control Technology Standards (MACTS). These nationwide technology-
based emission standards consist of emission limits and other limitations to control some pollutants from
some industry and other activities that emit hazardous air pollutants. They are enforced by the State
through delegation of authority from the EPA and are designed to provide aminimum level of
consigency among the states.

Designated Pollutant Plan Regulatory Program. This program is smilar to a SIP but gpplies only to
designated pollutants. The designated pollutants are ones for which an NSPS has been promulgated but
that are not criteria pollutants or hazardous pollutants. It covers existing sources and requires
compliance with emisson standards based on emission limits achievable through the use of reasonably
available control technology.

Operating Permit (Title V) Program. This program covers mgor regulated industrid/commercia
facilities and requires that a renewable permit be obtained to operate such afadility.

Acid Deposition Control Program. This program is designed to reduce sulfur dioxide and nitrogen
oxide emissons from dectric utilities by 10 million tons per year nationwide in two stages by the year
2000.

State-Only Regulatory Programs

Toxic Pollutant Control Program. Thisprogram provides for case-by-case source-specific
assessment and establishment of control requirements after evaluation againgt threshold levels derived
from occupationd hedlth and safety standards. 1t covers most regulated sources and severa hundred
substances.

Medical Waste Incinerator Emissions Control Program. This program is designed to limit emissons
of dioxinsg/furans, particulate matter, carbon monoxide, and hydrogen chloride from regulated medicd
wagte incinerators.

Odor Emissions Control Program. This program provides a generd standard for odor and a generd
approach for determining whether an odor is objectionable. The purpose isto require the source to take
action to eiminate or reduce the odorous emissions if deemed to be objectionable to individuals of
ordinary sensibility. However, unlike most other emissons sandards, there are no definitive
requirements in the sandard itsdlf; the standard merely provides a mechanism for the DEQ, on a case-
by-case basis, to require the owner to reduce emissons after investigation by the DEQ.

Open Burning Emissions Control Program. This program limits or prohibits, in some instances, open
burning and restricts emissons of PM and V OCs during the peak 0zone season to the level necessary
for the protection of public hedth and welfare. The program aso provides guidance to local
governments on the adoption of ordinances to regulate open burning. Efforts are being made to
encourage local adoption of such programsin response to a recommendation by the 1990 Governor’'s
Commission on Efficiency in Government that open burning be regulated by locad governments rather
than by the dtate.



STATE IMPLEMENTATION PLAN

Among the primary gods of the Clean Air Act are the attainment and maintenance of the Nationd
Ambient Air Quaity Standards (NAAQS) and the prevention of significant deterioration of ar qudity in
areas cleaner than required by the NAAQS.

The NAAQS, developed and promulgated by the EPA, establish the maximum limits of pollutants
permitted in the outsde ambient air. The Clean Air Act requires that each state submit aplan (caled a
State Implementation Plan, or SIP), including any laws and regulations necessary to enforce the plan,
showing how air pollution concentrations will be reduced to levels at or below these standards (i.e,
attainment). Once the pollution levels are under the level required by the standards, the plan must dso
demondtrate how the state will maintain the air pollution concentrations a the reduced levels (i.e,
maintenance). The Virginia State Implementation Plan was submitted to the EPA in early 1972. More
than 100 revisons (mostly regulation revisions) to the plan have been made since thet originad submitta.
Generaly, the plan is revised, as needed, when there are changes to the Clean Air Act and its
requirements.

The SIP isthe key to most ar qudity programs. The Clean Air Act is specific concerning the eements
required for an acceptable SIP. If a state does not prepare such a plan, or if the EPA does not approve
asubmitted plan, then the EPA itsdf is empowered to take the necessary actions to attain and maintain
the air quality standards —that is, it would promulgate and implement an air qudity plan for that sate.
EPA isaso, by law, given authority to impose sanctions in cases where there is no gpproved plan or the
plan is not being implemented; such sanctions would consist of loss of federd funds for highways and
other projects and/or more redtrictive requirements for new industry.

The basic approach to developing a SIP isto examine air quality across the state, delineate areas where
ar qudity needsimprovement, determine the degree of improvement necessary, inventory the sources
contributing to the problem, develop a control strategy to reduce emissions from contributing sources
enough to bring about atainment of the air quality sandards, implement the strategy, and take the steps
necessary to ensure that the air qudity standards are not violated in the future.

The heart of the SIP is the control strategy, which describes the emission reduction measures to be used
by the state to atain and maintain the air qudity sandards. The three basic types of measures are
stationary source control measures, mobile source control measures, and transportation source control
measures. Stationary source control measures are directed at limiting emissons primarily from
commercid/industrid facilities and operations. Mobile source control measures are directed at limiting
tailpipe and other emissons from motor vehicles, these measures indude Federd Motor Vehicle
Emisson Sandards, fud voldility limits, reformulated gasoline requirements, the emissions control
system anti-tampering program, and the inspection and maintenance program. Trangportation source
control measures are directed at limiting the location and use of motor vehicles, these measures cover
carpools, specia bus lanes, rapid trangt systems, commuter park-and-ride lots, bicycle lanes, and sgna
system improvements, among other things.

Most of the DEQ’ s regulations are designed to provide the means for implementing and enforcing SIP
control measures necessary to obtain emissions reductions. About 95 percent of the DEQ’ s regulations
fdl into this category and are, therefore, subject to EPA gpprova. In addition, development and
enforcement of regulations promulgated under the Virginia State Implementation Plan must be
continualy pursued, and the SIP must be revised as federd laws and regulations change.



OZONE ATTAINMENT PLANNING FOR ONE-HOUR STANDARD

For the most part, Virginia's SIP has been effective, and the standards have been attained for most
pollutantsin most areas. However, attainment of the NAAQS for one pollutant%, 0zone¥, has proven
problematic. Although ozone is needed at the earth' s outer atmospheric layer to screen out harmful rays
from the sun, excess concentrations at the earth’ s surface have an adverse effect on human hedlth and
welfare. Ozoneis formed by a chemica reaction between volatile organic compounds (V OCs), nitrogen
oxide (NOx), and sunlight. When VOC and NOx emissions from mobile sources (such as cars) and
gationary sources (such asindustria processes, combustion of fuds, gasoline storage and trandfer,
printing, and dry cleaning) are reduced, ozone is reduced.

In 1977, Congress enacted amendments to the Clean Air Act in order to address unsuccessful SIPs and
areas that had not attained the NAAQS (that is, nonattainment areas). Although SIP revisons submitted
pursuant to the requirements of the 1977 amendments did diminate some nonattainment aress, other
aress remained.

In 1990, Congress once again enacted comprehensive amendments to the Clean Air Act to address
SIP requirements for nonattainment areas. These amendments established a process for evauating the
ar qudity in each region and for identifying and classifying each nonattainment area according to the
severity of itsar pollution problem. This process determined that Virginia had three ozone
nonattainment areas in metropolitan areas. Hampton Roads, Richmond, and Northern Virginia. There
was also one rurd 0zone nonattainment area: White Top Mountain in Smyth County. Two locdlities
(Arlington County and Alexandria City) in the Northern Virginia area were aso designated as
nonattainment areas for carbon monoxide. All of these areas, with the exception of the ozone areasin
Northern Virginiaand White Top Mountain, have now been redesignated as attainment areas by the
EPA.

With the establishment of a new @ght-hour ozone standard, the EPA revoked gpplicability of the one-
hour standard for dl areas, with the exception of those areas that did not meet it. In Virginia, thisleft the
Northern Virginiaareaas the only one for which the one-hour standard sill applies.

After aMay 1999 federa court ruling that essentidly stopped implementation of the new, more stringent
eght-hour standard, EPA had to elther reinstate the one-hour standard or leave much of the country
without enforceable ozone standards. Therefore, the EPA moved to reingtate its one-hour ozone
gtandard in nearly 3,000 counties across the United States where it had been revoked, but it gave a
number of areas with “clean’” air qudity data additiond time to show that they are in attainment under
the reinstated one-hour standard.

The EPA officidly reingtated the one-hour standard (65 FR 45182) on July 20, 2000, and it required
the affected counties to take some additiond action to protect their air qudity or to avoid future
increasesin air pollution. Generdly, areas were giventhe air quality designation they had when the EPA
firg revoked the one-hour standard and replaced it with the eight-hour standard. In most aress, the
reingtiatement of the one-hour standard will have little practica effect, but it will trigger air quality
maintenance plans in areas that have had air quality problems since the one-hour standard was revoked.

The EPA ddayed the effective date for the reinstatement of the one-hour standard for at least 90 days,
and gave areas with clean air quaity data even more time (180 days) before the standard would take
effect. Many of the clean data areas had not obtained forma designation of attainment status before the



EPA revoked the one-hour standard, rendering such designation unnecessary. However, reindatement
of the one-hour standard threatened to trigger immediate imposition of additiona ar qudity controlsin
these clean data areas, including more stringent permit requirements for new and modified stationary
sources of ar pollution

Although the EPA is reindating the one-hour ozone standard, giving the clean data areas afull 180 days
before the reinstatement takes place it will give these areas more time to prepare requests for
redesignation as atanment areas. White Top Mountain meets the criteriafor aclean dataarea. The
reingtatement of the one-hour standard will trigger preexigting air qudity contingency messuresin the
Richmond ozone nonattainment area, which is currently legdly in attainment with the one-hour ozone
standard but in nonattainment based on 1996- 1998 data. Because the contingency measuresin the
current maintenance plan for the Richmond area are not consistent with the policies of the
Commonwealth, the measures are being revised. The most significant change to the measures will be the
removd of the Motor Vehicle Ingpection and Maintenance Program

The preexigting air quaity contingency measures may aso be triggered for the Hampton Roads ozone
nonattainment area; Hampton Roads has been legdly in atainment with the one-hour ozone standard,
but has likely violated it based on 1999- 2001 data. This determination is not officid because the 2001
data has yet to be quality assured.

Meanwhile, the EPA has approved plans and control strategies to achieve the one-hour standard in the
Northern Virginiaarea. However, the gpprova is under litigation because, among other things, the
attainment date in the plan is not congstent with the time requirements of the Clean Air Act.

OZONE ATTAINMENT PLANNING FOR EIGHT-HOUR STANDARD

On July 17, 1997, the EPA announced revisonsto the NAAQS for ozone and particulate matter. After
alengthy review process, these changes were deemed necessary to protect public health and the
environmen.

For ozone, the EPA initidly phased out the one-hour average concentration standard and replaced it
with an eght-hour average concentration standard. All areas that met the one-hour ozone standard had
to demondrate attainment with the eght-hour standard, and attainment status was determined from data
collected in the years 1997 through 1999. Those areas in nonaitainment with the one-hour standard had
to demondrate attainment with that standard before complying with the eight-hour standard. Only the
Northern Virginiaarearemains in nonatainment with the one-hour standard.

In May 1999, the U.S. Circuit Court of Appedls for the Didtrict of Columbia remanded the new aght-
hour ozone standard on congtitutiona grounds and ruled that the EPA may not enforce it. As aresult,
the EPA reingtated the previoudy revoked one-hour standard.

The Clean Air Act and various other federa laws require that state governors make recommendations
to the EPA concerning geographic boundaries with repect to attainment or nonattainment after
promulgetion of new or revised air qudity standards. For the eight-hour ozone standard, the
recommendation was due by July 1, 1999. However, Virginia s governor did not make any
recommendations as to the geographic boundaries, but instead expressed the view that it was premature
to do soin light of the court rulings againg the eight-hour standard. The eight-hour standard is currently
unenforceable, and the EPA might have to revise the leve in the reinstated one-hour ozone standard as



wal. In spite of these uncertainties, the EPA indicated that it is duty-bound by law to make its decision,
and put forth anew deadline of July 1, 2000, for the governors to make their submittals. On June 29,
2000, the governor submitted the Commonwedth’ s recommendeations as to the geographic areasto be
designated as nonattainment areas. A copy of the submittd letter and alist of the recommended
nonattainment areas are atached. The find decison on the designations lieswiththe EPA and the
effective date of the designations will be at some later, as yet undetermined, date.

Because the U.S. Circuit Court of Appedlsfor the Didtrict of Columbia removed the EPA’s power to
enforce the new @ght-hour standard, assessment of these potentid new nonattainment areasisin the
very preliminary stages. For the most part, details of the plans required for each area have not been
determined at thistime. The EPA contends that implementation of the measures to reduce NOx under
the NOx SIP cal (see discusson below) will remedy most problems; Virginiafeds that this view may
be optimidtic.

EPA NOx SIP CALL

In March 1995, the EPA agreed to work with the Environmental Commissioners of 37 statesto ded
with the issue of 0zone nonattainment in areas designated “serious” and worse as established by the
1990 amendments to the Clean Air Act. The 37 gates included the OTC dates, many southern states,
severd midwestern states and states bordering the Mississippi River on the west, plus Texas,
Oklahoma, Kansas, Nebraska, and the Dakotas. This group of states was cdled the Ozone Transport
Assessment Group (OTAG). The serious and worse areas included the northeast corridor from
Northern Virginiato New England, or the OTC states; Atlanta, Georgia; and the greater Chicago area.
The study was to include extensive air quality modeling to determine whether trangport of ozone
precursor pollutants (NOx and VOCs) was affecting the ability of these nonattainment areas to attain
the heslth-based one-hour ozone air qudity standard. Five statesy, Alabama, Kentucky, Michigan,
Virginia, and West Virginia¥ did not support the OTAG recommendations because they felt that more
detailed technica andysis should be performed before recommendations were made or aSIP call
issued. Many aso questioned the legdiity of a SIP cdll at thet time. Some of the dissenting States,
including Virginia, did not Smply take issue with the EPA proposd but also developed an dternative
proposa under the auspices of the Southeast and Midwest Governor’s Ozone Codition. This
aternative proposa was developed because the EPA SIP cdl required infeasible and unnecessary
emission reductions that would adversdly affect the economy of Virginiawithout acommensurate
improvement in ar quality.

In November 1997, the EPA proposed a NOx SIP cal based on sdlected OTAG recommendations.
The SP cdl isa“one dzefitsdl” approach, and it ignored key OTAG recommendations that did not
support the EPA action. During the public comment period on the proposed SIP cdl rule, 13 states,
including Virginia, submitted an dternative proposd to the EPA. The EPA rejected that proposd,
however, and on September 30, 1998, the EPA adminigrator signed the find verson of the SIP cdll
requiring submission of revised SIPs by September 30, 1999. Thefind verson of the SIP cal gppeared
in the Federd Register on October 27, 1998 (63 FR 57356). The SIP cdl requires Virginia, dong with
21 other gates, to implement a program to reduce NOx emissions in order to attain the ozone air qudity
standard.

In late November 1998, the Commonweslth of Virginiaand other Sates, together with utility industry
representatives, filed a petition with the U.S. Circuit Court of Appedsfor the Digtrict of Columbia to
overturn the NOx SIP cal because it violates the Clean Air Act. The court was aso asked to delay the



September 30, 1999, deadline for SIP submittals until April 2000 in order to provide adequate time for
the states to prepare SIP revisons.

In May 1999, the U.S. Circuit Court of Appedsfor the Digrict of Columbia granted a stay for Sx
months or until a decision might be rendered on the merits of the petition. On March 3, 2000, the court
decided in the EPA’s favor. On April 20, 2000, however, Virginiaand other states petitioned the court
for an en banc hearing. The petition for another hearing would further delay the deadline for SIP
submittals.

On June 22, 2000, the U.S. Circuit Court of Appedsfor the Digtrict of Columbia rejected the request
for an en banc hearing on the origind NOx SIP cal decison. Only one judge dissented. The court aso
lifted the tay on submittal of NOx SIP call SIP revisions and set a date of October 30, 2000, for
submitta by the affected 19 states.

On August 4, 2000, six states, including Virginia, asked afederd appeds court to stay the deadline for
gtates to submit NOx SIP call SIP revisons, in order to gain more time to take the case to the Supreme
Court. Virginiaand the other apped participants Sated in their motion that the SIP submission deadline
should be delayed until the Supreme Court decides whether to accept the case, or at the latest until it
makes afind determination on the merits of the rule. The partiesin the apped had until September 20,
2000, to request Supreme Court review.

Meanwhile, dectric utilities and labor groups filed briefs asking the U.S. Circuit Court of Appedals for
the Didrict of Columbia to postpone the NOx SIP cdl rule’ s compliance deadlines for air pollution
sources. The underlying EPA rule had a SIP submittal deadline of September 30, 1999, and a source
compliance deadline of May 1, 2003. On August 30, 2000, the U.S. Circuit Court of Appedsfor the
Didgrict of Columbiaissued an order changing the NOx SIP cdl rule’ s compliance deadlines for air
pollution sources to May 31, 2004.

Inthefal of 2000, severd industry groups and seven states, including Virginia, asked the U.S. Supreme
Court to overturn the 2-1 decison of the U.S. Circuit Court of Appedls for the Didrict of Columbia
upholding the NOx SIP cdll rule. The petitioners argued that the EPA had exceeded its authority in
etting the rule and that the EPA had improperly considered the cost of air pollution controlsin
determining the degree to which each affected state must reduce emissions.

On March 5, 2001, the U.S. Supreme Court denied, without comment, the petitionsto cdl up the
records of the lower court for the states chdlenge of the EPA’s NOx SIP cdl rule. Thus, the core
elements of the NOx SIP call remain in place. However, two suits are dill pending in the U.S. Circuit
Court of Appedsfor the Digtrict of Columbia chdlenging the EPA’s emission budgets one dleging
faulty growth projections and the other aleging faulty public participation procedures in developing
revised budgets. In thear suit, the industry groups argue that the EPA cannot implement the NOx SIP
cdl until these issues are resolved.

On June 8, 2001, the U.S. Circuit Court of Appedls for the Digtrict of Columbia remanded to the EPA
the growth factors for electrica generaing units as well as the EPA’ s définitions of air pollution sources.
Most other pertinent claims were rejected.

Ancther factor affecting the issue of implementation of the NOx SIP call ruleislitigation that, under

8126 of the Clean Air Act, chdlenges the EPA’ s rule requiring many power plants and other NOx
sources in several midwestern and southeastern states to comply with emissiors limits established by the
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EPA and to participate in an emissons trading program. The plaintiffs argue that this rule is inconsstent
with the Clean Air Act and is arbitrary, capricious, and technicaly deficient. The NOx SIP cdl and
8126 of the Clean Air Act are not “in sync” because they apply to somewhat different sources and have
different compliance dates.

On May 15, 2001, the U.S. Circuit Court of Appedls for the Digtrict of Columbia remanded the power
plants rule to the EPA in order for the agency to “(1) properly justify either the current or anew set of
[electric generating unit] utilization growth factors to be used in estimating utilization in 2007, and (2)
ether dter or properly justify its categorization of cogenerators that sall eectricity to the eectric grid as
[electric generating unitg].” Adde from the remanding of these two issues, the court otherwise found that
“[w]ith respect to al other issues, including those not discussed expresdy herein, the petitions are
denied,” thus upholding the EPA’ s authority to impose emissions limits on affected sources by 2003.

On August 3, 2001, the EPA made available data on the growth rates for heat input by dectric
generating units for both the NOx SIP call and the rule responding to state petitions under 8126 of the
Clean Air Act. With this notice (66 FR 40609), the EPA maintained that, based on the existing record,
its preliminary view isthat the growth cal culations and methodol ogy used were reasonable and can be
supported with a more robust explanation that takes into account the concerns of the U.S. Circuit Court
of Appedlsfor the Digtrict of Columbia. The EPA is aso consdering new data that has recently been
placed in the dockets for the EPA’s 0zone transport rules and is seeking public comment. The EPA
intends to complete its response to the court’ s remands on dectric generating unit growth rates in the fall
of 2001.

[ll. CONCLUSION

The State Air Pollution Control Board and the Department of Environmental Quaity have worked
diligently to promote environmenta stewardship and enhance the Commonweslthi s natural beauty.
Today, Virginia sair is getting cleaner, thanks to aworking partnership among agencies of the
Commonwedth, the business community, and the public. To continue this progress and to avoid the
health effects and the costly economic conseguences of increased federd regulations that poor air
quality can bring, Virginians have cooperated in severd ar qudlity initiatives.

In addition to meeting most nationd standards and requirements for clean air, Virginiadso has
numerous voluntary programs designed to promote environmenta stewardship. Large companies, smdl
businesses, inditutions, and private citizens are al encouraged to participate in keeping the air clean.
Such voluntary measures can help Virginiaavoid activities mandated by the federd government. For
example, Virginians have reduced unnecessary driving, lawn mowing, and other activities on hot summer
days when westher conditions make unhealthy ozone levels possible. Thisis just one example of the
way Virginians, working together, can meet ar quality sandards and maintain a hedthy environment.
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