
DEPARTMENT OF THE ARMY 
U.S. ARMY CORPS OF ENGINEERS 

WASHINGTON, D.C. 20314-1000 

NOV 1 4 2006 

Civil Works Directorate - Clperations 

Moses Sam, Jr. 
Chief 
Arctic Village 
P.O. Box 22069 
Arctic Village, Alaska 99722 

Dear Chief Sam: 

By this letter, I am initiating formal consultation with you on our initial efforts to re- 
evaluate and potentially revise or replace Appendix C ("Historic Properties") of 33 CFR 325, the 
regulation for complying with Section 106 of the National Historic Preservation Act (NHPA) in 
the Corps Regulatory Program. 

As you know, the Regulatory Program implements Section 404 of the Clean Water Act 
(CWA), Section 10 of the Rivers and Harbors Act (RHA), and Section 103 of the Marine 
Protection Research and Sanctuaries Act. Under these statutes, one must apply for a Department 
of the Army (DA) permit to undertake certain activities in navigable waterways, to discharge 
dredged or fill material in waters of the U.S., including wetlands, and ocean disposal. Our 
jurisdiction, as defined in the statutes, is limited to waters of the U.S. A few of the activities 
authorized under the Regulatory program include construction of docks and piers in rivers and 
lakes, portions of transportation and utility projects (bridge abutments and pipeline crossings, for 
example), and placement of fill such as gravel pads for residential, commercial and industrial 
development. 

The Corps publishecl Appendix C in 1990 and has used it to comply with Section 106 of 
the NHPA. The NHPA was most recently amended in 1992, after Appendix C was published in 
the Federal Register. The A,CHP's implementing regulations to the NHPA were revised in 2000 
and again in 2002. The Corps is re-evaluating Appendix C in light of the 1992 amendments and 
revisions to 36 CFR 800. Interim guidance on the use of Appendix C was issued at Corps 
Headquarters in 2005, making it clear that Corps regulatory offices must consult with Tribal 
governments. This interim guidance also directs that providing a Public Notice does not by 
itself, unless pre-agreed to by a Tribal government, constitute consultation within the context of 
the letter and spirit of the law. A copy of the guidance is enclosed. 

The Corps is now prepared to consult with Federally recognized Tribes, coordinate and 
carry out the external involvement necessary to go beyond our Interim Guidance and change 
Appendix C, either through rulemaking under the Administrative Procedures Act andlor by the 
development of "alternative procedures" as authorized in 36 CFR 800. It is vitally important that 
we obtain your views during this process. Not only is it required by the NHPA amendments and 
the Corps' Tribal policy prii~ciples, but because historic properties that could be affected by the 
Regulatory Program can be attributed to American Indian and Alaska Native cultures. 



We would like your comments on three proposed alternatives for complying with the 
NHPA as amended. We anticipate a series of consultation meetings between Tribal governments 
and the appropriate Corps District or Division offices. Headquarters and the Districts will work 
closely together on these co:nsultation meetings to obtain your comments. Enclosed is a 
preliminary time line for completing the process for updating 33 CFR 325 Appendix C. Also 
enclosed for your information is a fact sheet on Appendix C that includes major issues brought to 
our attention in response to a 2004 Advanced Notice of Proposed Rulemaking. 

The task before you now is to review and comment on the proposed alternatives 
contained in Attachment 2. Please submit your comments to the U.S. Army Corps of Engineers 
Regulatory Branch at 441 G. Street NW, Washington, DC 20314 by February 28,2007. I 
encourage you to participate in decision-making related to selection of the three alternatives. 

Thank you in advance for your support and your comments. Please address comments 
and questions to Dr. Mark S'udol, Chief of the Headquarters Regulatory Program, at (202) 761- 
8560, Dr. Georgeie Reynolds, Tribal Liaison, (202) 761-5855, or Mr. Skipper Scott, Regulatory 
Archeologist, (817) 886-1742. If you have issues you wis:h to raise, we invite you to do so. 

Sincerely, 

D T. Riey & 
Major General U.S. Army 
Director of Civil Works 

Enclosures: 

Revised Interim Guidance fior Implementing Appendix C 
Initial Pre-Decisional Alteniatives 
Appendix C Revisions Appiroximate Timeline 
Appendix C Fact Sheet 



DEPARTMENT OF THE ARMY 
U.S. ARMY CORPS OF ENGINEERS 

WASHINGTON, D.C. 20314-1 000 

Directorate of Civil WorksIRegulatory APR 2 5 2005 

MEMORANDUM FOR ALL MAJOR SUBORDINATE COMMANDS, DISTRICT 
COMMANDS 

SUBJECT: Kevised Interim Guidance for Implementing Appendix C of 33 CFR Part 325 with 
the Revised Advisory Council on Historic Preservation Regulations at 36 CFR Part 800 

1. The Headquarters Regullatory Community of Practice of the U.S. Army Corps of Engineers 
has begun the process of revising its procedures for compliance with Section 106 of the National 
Historic Preservation Act (P.JHPA) and other cultural resource laws and Executive Orders. Since 
Appendix C was issued in 1990, the NHPA was amended in 1992 and the Adv~sory Council on 
Historic Preservation (ACHP) revised its regulations at 36 CFR part 800 in 2000. 

2. The Headquarters Regulatory Community of Practice issued interim guidance on June 24, 
2002, to address the changes to the section 106 process until our permit processing procedures 
can be revised through the Administrative Procedures Act process. On July 6, 2004, the ACHP 
amended certain provisions of 36 CFR part 800. The'amendments at 36 CFR 800.4(d) and 
800.5(c) affect the implementation of the Regulatory Program, where there are disagreements 
concerning "no effect" and '"no adverse effect" determinations. Those changes affect some 
provisions of the June 24,2002, interim guidance. 

3. On September 27,2004, an Advance Notice of Proposed Ruleinaking (ANPRM) was 
published in the Federal Rejiister (69 FR 57662) to obtain comments and suggestions for revising 
our permit processing procedures. The ANPRM was also inailed to 583 Indian Tribes and 
Alaska Native village or regional corporations. The comments received in response to the 
ANPKM will be used to det,ermine how we will revise our permit processing procedures. 

4. The purpose of this memorandum is to provide revised interim guidance concerning the 
consideration of historic properties during the Corps permit process, until the new permit 
processirlg procedures are finalized and become effective. This interim guidance supercedes the 
interim guidance issued on Jlune 24, 2002. District engineers will continue to use 33 CFR part 
325, Appendix C, with the iinterim guidance provided in the Enclosure. 

Encl Michael B. White 
Chief, Operations 
Directorate of Civil Works 



ENCLOSURE 

Subject: Interim Guidance for Implementing Appendix C of 33 CFR part 325 with the 
revisetl Ad\  isory Council on Historic Preservation Regulations at 36 CFR part 800 

1 .  C'on.s1lltr?7gpcrrt,e.~. Public involvelnent and ncltification are emphasized by the ACHP 
regulations to assess the potential effects that undertakings may have on historic properties. For 
the purposes of the ACHP regulations, consulting parties include the SHPO, THPO, the 
designated tribal representatives (if there is not a designated TkIPO), Alaska Native village or 
regional corporations. Native Hawaiian organizations, local government representatives, and the 
permit applicant. Consulting parties may also include, at the discretion of the district engineer, 
other individuals or groups that have a demonstrated interest (i.e., a legal or economic 
relationship to the undertak.ing or affected properties, or concerns with the undertaking's effects 
on historic properties) in the undertaking. 

2 .  C'on.srrltcition 1t.ith il'ative Americans. The ACFIP regulations contain provisions 
requiring consultation with Indian Tribes, Alaska Native village or regional corporations, and 
Native I~lawaiian organizatiions. When an Indian Tribe has assumed the functions of the SHPO 
on tribal lancls: the THPO is the official representative for the purposes of section 106. If an 
Indian Tribe has not assumed the responsibilities of the SHPO on tribal lands, the district 
engineer will consult with n representative designated by the Indian Tribe, in addition to 
consulting \\lit11 the SHPO. The ACHP regulations also require consultation with any Indian 
'Tribe, Alaska Native village or regional corporation, or Native Hawaiian organization that places 
historic and culti~ral significance to historic properties, including traditional cul t~~ra l  propertie:;, 
that may be affected by an undertaking, even if those historic properties are located on private 
lands. Government-to-government consultation with Indian Tribes requires meaningful 
communications between tribal governments and district engineers. If a proposed activity may 
affect historic properties to \vhich Indian Tribes attach religious and cultural significance, the 
district engineer will contac:t the Indian Tribe(s) in a manner appropriate for government-to- 
government consultation. Public notices alone are insufficient means to initiate government-to- 
government consultation. Effective government-to-government consultation requires active 
communication with Native Americans and considering their interests during the decision- 
making process. Guidance for consultation with Native Americans is found in Policy Guidance 
Letter 57 and the 1998 Department of Defense American Indian and Alaska Native Policy 
(which are available at: r ~ i  ;!.: ~- /. ,:.;L~w . i ! , ~ d ; ' ; ' .  ~i~~,~.r~:~/~r:~~tiii~nc:rii.n>;/c::.r:'i.ec.vp/. - i ribal/ ). 
Once consultation is complete, the district engineer remains the final decision authority. 

3 .  Men~omnc l~~  of agreement. Memoranda of Agreement (MOAs) are necessary for 
resolving how adverse effects to listed or eligible historic properties will be mitigated. The terms 
of an MOA should be incorjporated as permit conditions, to ensure compliance with the NHPA. 
Although MOAs are optional under Appendix C, they should nonnally be executed to address 
mitigation of adverse effect:;. If the district engineer and the SHPOITHPO agree on how to 
mitigate adverse effects, an MOA will be executed. The permit appIicant should be a signatory 
to the MOA. The signature,; of tribal representatives are required when MOAs address activities 
on tribal lands. If the district engineer and the SHPOITHPO cannot agree upon the terms of an 
MOA, or if the project is particularly complex or controversial, then the district engineer will 



request the participation oi'the ACflP in the consultation. 'I'he ACHF' is required to respond 
within 35 days. but may request a n  extension from the agency official. 

4 .  lrr/cn/iori~~l tr(/\'cr.c.c e1fecl.r. The ACFIP regulations allow resolution of Section 1 1 O(k) 
NHPA violations, which are intentional adverse effect violations. To resolve these violations, 
consultation with the ACI~lP is necessary. If the district engineer determines, after consideration 
of co~nmcnts and consuIt;ltion with ACHP, to grant the permit, the district engineer will notify 
the ACHP. the Sl IPOITHF'O. and other parties known to be interested in the undertaking prior to 
issuing the permit. 

5. NEPA proce.s.s. Co~npliance with Section 106 of the NHPA can also be accomplislled 
through the National Environmental Policy Act (IVEPA) process. Corlsultir~g parties, such as the 
SHPO or 7PFII'0. should be provided the opportunity to participate early in the NEPA process. 
The environmental assessnlent and finding of no significant impact (FONSI), or environmental 
impact statement and record of decision (ROD), must include the appropriate scoping, 
assessment of effects, and iiny consultation leading to resolution of adverse effects. If the 
proposed undertaking will result in adverse effects on historic properties that may qualify for 
inclusion in  the National Register of 1 listoric Places. a binding commitment identifying measures 
to avoid. minimize or mitigatc such effects will be incorporated into the FONSI or ROD or an 
MOA will be executed. 

6. The following p;iragraphs provide further interim guidance where the ACHP 
regulations are not specific to the Corps Regulatory Progri~m: 

a. Agency oflfficinl. The ACHP regulations refer to the "agency official", which is a 
Federal agency representative that has approval authority over the undertaking subject to NHF'A 
106 compliance, and that can comlnit the Federal agency to take appropriate action for a specific 
undertaking as a rcsult of section 106 colnpliance (see 36 CFR 800.2(a)). The District Engineer 
is generally considered the ;ippropriate "agency official" within the Corps responsible for 
ensuring that Corps permit., co~nply wlth section 106. 

b. Lxud fij(leru1 ~lgency. In Appendix C(2)(c) and 36 CFR 800.2(a)(2) designation of a 
lead Federal agency is critical. ?'he Regulatory portion o f a  project may be part of a larger 
process of Federal involvenient by numerous agencies. Districts should make sure they are the 
lead agency before undertalting the Section 106 process, and then include other potentially 
involved Federal agencies in their decision. Districts should not be undertaking section 106 
compliance for other Federal agencies with greater jurisdiction. Appendix C provides for the 
acceptance of work already undertaken by outside agencies. 'rhe Corps will generally accept the 
colnpliance of the lead Fedr:ral agency. If State or other Federal agencies have already 
undertaken compliance work that is acceptable to cover the section 106 process, copies of 
compliance letters from the consulting agencies lnay be all that is necessary to document 
compliance. Section 106 compliance should not be duplicated by agencies. 

c. L)t.Jini?~g /he zrndt~r/nking. The "undertaking" is the activity that requires a Corps 
permit (see generally 36 CFR 800.1 6(y); 33 CFR 325, Appendix C (I)(f)). The scope of the 
undertaking is also dependent upon the amount of Federal control and responsibility for a 



particular project. The district engineer will take into account the magnitude and nature of the 
undertaking and the degree of Federal involvement, as well as the nature and extent of potential 
effects on historic propertiles (see 36 CFR 800.3(b)(l)). Work that is required of the applicant as 
part of a perlnit condition is also part of the undertaking. The district engineer as the "agency 
official" under the NHPA is solely responsible for defining the undertaking within the 
Regulatory process. 

d. Scopc of crnnljl.c.r.s. The ACtlP regulations do not change the scope of analysis for the 
consideration of historic properties in the Corps regulatory program. The definition of the term 
"permit area" in Appendix C. including tlie three tests in lhat definition. should continue to be 
used. The limits of the perlnit area are constrained by the extent of Federal control and 
responsibility over a particular project (i e.. the undertaking). The district engineer remains 
responsible for making the final determination regarding ihe boundaries of the permit area. The 
district engineer can, in ilnusual or complex projects. seek. the views of the SHPOITWPO before 
making the final determination. 

e. Pztbljc notice uncl re~~ir\vprocerlurrs. The ACHP regulations encourage the use of 
existing procedures to fulfill consi~ltation requirements. F'or Corps pennits, the public notice 
procedures at 33 CFR part 325 will satisfy [he requirement for public involvement and 
notification, provided all consulting parties receive copies of public notices. Consultation with 
Indian Tribes, Alaska Native village or regional corporations, and Native Hawaiian organizations 
will require additional effoi-t beyond the notification by the public notice (see paragraph 2 of this 
Enclosure). The public notice must accurately describe [he undertaking's effects on historic 
properties and the knowledge of the types of historic properties potentially affected. Review of 
listed properties in the National Register of Ilistoric Places is often inadequate to convey 
negative inforrnation or the potential to impact historic properties not currently identified (e.g., 
deeply buried prehistoric sites). Paragraph 3(a) of Appendix C encourages the use of other 
appropriate sources of information to obtain information on historic properties. including 
contacts with local historical societies, museums. and universities. The public notice should not 
contain locational and sensitive infohation related to arcl~eological sites, to protect those sites 
from harm, theft, or destruction; such inforrnation should be provided to thc SI-IPOITHPO by 
separate notice. If the undertaking will have no effect on historic properties, there should be a 
"no potential to cause effect" or "no effect" statement in the public notice. If the district 
engineer has made a preliminary determination that the undertaking will have "no adverse 
effect", the comment period for the public notice may be as little as 15 days. However, the 
SHPOITHPO should be given 30 days to respond to the prelitninary "no effect" or "no adverse 
effect" determination. 

f. In~.e,stigrrtron.\. District engineers cannot requirt. permit applicants to do cultural 
resource surveys outside of the permit area as it has been defined during the section I06 process. 
For the purposes of this paragraph. work required of the applicant as part of a perlnit conditior~ 
will be considered to be within the permit area. I t  is imperative that we clearly define the 
responsibilities of the applicants for work related to compliance with section 106, and work that 
exceeds what the district engineer has determined to be necessary. Applicants are welcome to 
undertake work beyond the scope of compliance as a voluntary measure, but the difference 
between what is mandatory to satisfy section 106 and whai is being voluntarily accolnplished 



should be documented in the administrative record for the permit action. If the applicant makes 
a request, these additional measures can be incorporated into the permit conditions for 
complia~lce with section 106. 

g. Eligibility det~r~minntior~s. For the section 106 process to continue, the historic 
property that is affected ml.ist be included in, or determined eligible for inclusion in, the National 
Register of Historic Places. Properties initially found to be ineligible and released from the 
section 106 process may subsequently become eligible due to unanticipated discoveries or new 
information being provided. 

h. Decision-ni(iki?i early in the permit process. I t  is important to understand that the 
section 106 process is fulfilled when: 

It  is determined there is no potential to cause effects on historic properties (36 CFIt 
800.3(a)(l)). 
It is determined there are no historic properties present. with no objection from the 
SlJPOITtIPO (36 CFR 800.4(d)(l)). 
I t  is determined there are no historic properties affected, with no objection from the 
SHPOTTHPO (36 CFR 800.4(d)(l)). 
The properties are determined not eligible, with SHPOITFJPO concurrencc. 

i .  Types of effects. The district engineer is responsible for evaluating the effects the 
undertaking will have on historic properties included in, or determined eligible for inclusion in, 
the National Register of Historic Places. Effects may be direct or indirect. A direct effect is 
caused by the undertaking and occurs at the same time and place. Examples of direct effects 
include demolition, excavation, grading, and other forms of ground disturbance. An indirect 
effect is also caused by the undertaking, but occurs later i r l  time or is farther removed in distarlce, 
and is still reasonably foreseeable. Examples of indirect effects include visual and noise impacts 
resulting from the undertaking authorized by the Corps permit. 

j. Effect cleternrir?ations. Effect determinations are still made by the district engineer, 
after soliciting the views of the consulting parties. See 36 CFR 800.1 6(i) and Appendix C(l)(e) 
for definitions of the term "effect". Please note the docurr~entation requirements for "no effect" 
and "no adverse effect" determinations (see 36 CFR 800.1 I ) .  District engineers will consider 
indirect (e.g., visual, noise) effects resulting from the undertaking to known historic properties 
located outside of the permit area (see Appendix C(5)(f)). 

( 1 )  "No potential to cause eflects" determinations are made by the district 
engineer and do not require SFIPOITHPO concurrence. 

( 2 )  "No effect" deterniinations. If the SHPOITHPO, or the ACHP if it has 
entered the section 106 procless, does not object within 30 days of receipt of an adequately 
documented "no effect" determination: the Corps' responsibilities under section 106 are fulfilled. 
If the SI-IPOITHPO disagrees with the district engineer's adequately documented "no effect" 
determination within the 30,-day review period, the district engineer may either consult with the 



StJPOITHPO to resolve the disagreement, or request an opinion from the ACFlP (sce 36 CFF: 
800.4(d)(ii), and paragraph 6(k), below). 

(3) "Nu ad'vrrse e f i c t "  determinations. lJnless the ACHP is reviewing the "no 
adverse effect" determination in accordance with 36 CFK 800.5(~)(3), the district engineer may 
proceed after the close of the 30 day review period if the SHPOITHPO has agreed with the 
determination or has not provided a response, and no consulting party has objected. If the 
SHPOITHPO or any cons~~lt ing party notifies the district engineer in writing during the 30-day 
review period that it disagrees with the determination and specifies the reasons for the 
disagreement in the notification, the district engineer will either consult with the party to resolve 
the disagreement. or request an opinion from the ACFJP (see 36 CFR 800.5(c)(3)(i) and (ii). and 
paragraph 6(k), below). 

( 4 )  "ridver.~e e f i c t f '  detern~inations. Adverse effect detern~inations require 
consultation to develop and evaluate alternatives or modilications to the undertaking that could 
avoid, minimize, or rnitigate adverse effects on historic properties (see paragraph 6(m). below). 

k. Disagreement with detrrminat~ons. If there are d~sagreements with the district 
engineer's "no effect" or "no adverse effect" determination as discussed in paragraph 6Cj). above. 
the district engineer may either continue consultation to resolve the disagreement or request an 
opinion from the ACFIP. Such requests must contain the documentation described at 36 CFR 
800.1 1 .  If the district engineer requests an opinion from the ACHP, he will notify the other 
consulting parties and mak~e the docurnentation available to the public. 

( 1 )  "No effict"  determination.^. The ACHP has up to 30 days to reviem the 
determination and provide either the district engineer or the Office of the Assistant Secretary of 
the Army (Civil Works) (OASA(CW)) with its opinion. If the ACEIP does not respond nithir~ 30 
days, the district engineer nnay consider the section 106 responsibilities to be fillfilled and 
proceed with the permit process. 

( 2 )  "No adver.re effect" determinntions. The ACHP has up to 15 days to review 
the determination and provide either the district engineer or the OASA(CW) with its opinion. 
The ACHP may extend thar 15-day review period by an additional 15 days, as long as it notifies 
the Corps within the initial 15-day period. If the ACHP does not respond within the applicable 
time period, the district engineer rnay consider the section I06 responsibilities to be fulfilled and 
proceed with the permit process. 

(3) C'onside,r.a~ion ofopinions. If the ACHP provides an opinion to the district 
engineer, he will take into account that opinion when makvng his final decision on the 
determination. The district engineer must document his final decision in the administrative 
record for the pennit action, including the rationale for the final decision and how the ACHP's 
opinion was considered. If the ACHP provides its opinion to the OASA(CW), the Headquarters 
Regulatory Community of Practice in Washington, DC (HQ Regulatory COP) and the district 
will assist the OASA(CW) in preparing the required documentation for the final decision. The 
HQ Regulatory COP will endeavor to provide guidance. if necessary, to the district engineer 
within 30 days of OASA(CW)'s receipt of the ACHP's opinion. It  is important to understand 



that the AC:IIP's opinion is advisory. and does not require the district engineer (or the 
OASA(CW)) to reverse its determination as the "agency official" under the NHPA. 

I .  Syccic~l ~0?7cliti0?1.~. AS with any special condition, i t  must be enforceable, directly 
related to the section 106 \vork to be undertaken, and justified in the administrative record for the 
permit action. Conditioning for compliance is discussed in paragraph 10 of Appendix C. 
Compliance with section 106 through the NEPA process is provided for at 36 CFR 800.8, 
including approval of the undertaking by use of conditions at 36 CFR 800.8(~)(4).  

m. Mitigcrtion niecr.rures. If there are adverse effects on historic properties, the 
consultation process will include consideration of alternatives that will avoid, minimize, or 
mitigate those adverse effelcts. In cases where there are adverse effects on historic properties, the 
district engineer is required to notify the ACHP. The ACl-IP may elect to participate in the 
consultation process. Mitigation measures may be required through permit conditions. for 
activities resulting in "no adverse effect" determinations, or a memorandum of agreement 
(MOA) for activities with adverse effects. An MOA may be incorporated into a permit through 
permit conditions. If the NEPA process is used for section 106 compliance and the proposed 
undertaking will result in adverse effects on historic properties that may qualify for inclusion in 
the National Register of Ilistoric Places, a binding commitment identiQing measures to avoid, 
minimize or mitigate such effects will be incorporated into the FONSI or ROD or an MOA will 
be executed. 

n. Generulyrrmiis. Activities authorized by nationwide permits are subject to 
nationwide permit general condition 12, which requires co~npliance with Appendix C. Regional 
and programmatic general permits should be conditioned to require compliance with Appendix 
C. Specific activities authorized by general permits that may affect historic properties should be 
coordinated with the SFIPOITHPO and, if necessary, the ACHP. If general permit time frame.$ 
cannot be met because of the amount of time necessary to resolve issues concerning historic 
properties, there are two options that can be used to ensure compliance. One option involves 
suspending the general perrjiit authorization until resolution of section 106 issues is achieved. 
The other option involves clonditioning the general permit verification to prohibit 
commencement of construction until the section 106 process is completed. If an MOA is 
necessary to address advers~e effects on historic properties. then the terms of the MOA should be 
incorporated into the genera11 permit verification as special conditions. 



Attachment 2 

Appendix C: Initial Pre-Decisional Alternatives 

1. Eliminate Appendix C through a nllemaking and publish a new rule or Federal 
Kegister Notice indicating the Corps will use 36 CFR 800 for all permit applications. 

2. Eliminate Appendix C through a rulemaking and publish a new rule or Federal 
Register Notice indicating the Corps will comply with Section 106 as follows: 

a. Use 36 CFR 800 for a11 permits; or 

b. A three-tiered approach 
1. Use 3ti CFR 800 for standard indivxdual permits; 
2. In consultation with the ACHP, exempt certain NWPs from Section 

106 review that are determined to have no effects, or effects that are no more than 
minimal, in accordance with the CWA and MIA,  and 

3. For those NWPs that cannot be exempted from review because the 
Corps and the ACHP agree that there is some potential for adversely affecting 
historic properties, develop and use an alternative streamlined Section 106 
process. District Engineers would still be able to require full evaluation of a 
proposal, including issuance of a Public Notice, if information became available 
to suggest that resources could be at risk. 

3.  Retain significant portions of Appendix C but modify it to conform with the new 36 
CFR 800. 

4. Develop a Programmatic Agreement with the ACHP in lieu of a regulation. 

5 .  Other altern a t '  ~ v e s .  



Attachment 3 

APPENDIX C RI~VISlONSIAPPROXIMA~~E 'TIME LINE 

Nov. Formal Govemrneint-to-government letters sent to heads of Federally recognized 
Tribes with package of information. 
Nov-Dcc. Follow up letters and phone calls from Corps Districts to ensure comments are 
solicited and consultation meetings held if requested. 

Mid-Nov to Feb 28. Comment/consultation period 
Feb-Mar. Corps considers Tribal (and other) comments. Makes decision on which 
alternative to use. 
Mar. If option is not to fi~llow 36 C:FR 800, a second round of letters and follow up phone 
calls to be initiated by the Districts beginning face to face consultation. 
Mar-Jun. Consultation meetings. 
July. Corps reviews comments and produces first drafi of new regulation and sends to 
ACHP 
July-Oct. More consultation meetings if needed. 
Nov. Final draft to ACHP 

Feb 08. ACIlP votes to acceptlreject proposed rule, agreement, andlor exemptions 
Mar-May. OMB 90 day review 
Jun. Corps considers OMB comments; can also continue consultation if needed 
Jul. Fed Register notice of proposed rulemaking 
Oct. Consider comments and write final rule 
Oct-Dec. Submit to OME) 
Dec. Final rule published in Fed Register. 



Attachment -1 
IIPPENDIX C FACTSHEET 

33 C'FK 325, Appc:ntlix C, was issued in 1990 as counterpart a regulation to 36 CFR 800. 
36 CFK 800 was promulgated by the Advisory Council on Historic Preservation (ACI-IP) 
to implement Section 106 of the National Historic Preservation Act (NHPA). 33 CFR 325 
defines how the ('orps processes permits under the Clean Water Act (CWA). 

The ACElP has never concurred in our counterpart regulations due to disagreements 
primarily on juriscJictiona1 issues. The ACIII' revised 36CFR800 in I999 and 2003 to 
incorporate the 1'992 amendments to the National Historic Preservation Act. These 
changes reflected, among other things, increased involvement of Tribes and the public, 
11ppe1id1x C has not been updated since 1990 Appendix C lacks updated effect 
definitions. updated public involvement guidelines and does not address any Tribal 
involb enlent. 

We may still need our own regulation 
Our jurisdiction is limited to waters of the US and 'directly affected uplands.' 
Usually. \se habe a small federal handle in a much larger project (like a culvert that 
permits a crossing to uplands where a residential development will be built). 
11ppendi.u C mubt take into consideration the rights of private property owners. 
Appendix C streamlines the 106 process to a degrce - we issue 80,0001- authorizations 
each year 

Ho\vever, \\e will not only consider rewriting Appendix C, we will consider using 36 
CFR 800, enter in,  into a Programmatic Agreement with the ACFIP on aspects of our 
Section 106 compliance. or requiring 36 CFR 800 for large, complex permits and 
devising a streamlined Section 106 review for smaller permits. Sonie Nationwide 
I'ermits may be exempted from Section I06 review/ completely. 

We contacted all Federally recognized Tribes in 2004 prior to issuance of a Federal 
Register notice anl-~ouncing our intention to revise Appendix C. The few comments we 
received were split between revising the regulation or scrapping it altogether. No clear 
opinion was voiced by the majority of commenters. 

We have been meeting with the Council and talking to various groups, incll~ding Tribal 
and historic preservation organizations about updating or replacing Appendix C. We are 
at the start of formal consultation with Federally recognized Tribes prior to issuing 
another notice in the Federal Register. You will be contacted shortly by your District or 
Division office to formally consult on Appendix C. 

As you know, the points of contention include I) our scope of analysis (permit area vs. 
area of potential effects): 2) comment deadlines, 3) use of permit conditions to comply 
with the CWA, 3) and lack of Tribal consultation requirements. Tribes. Our interim 
guidance addresses some of these issues, but, clearly, we need a permanent solution. 

Please contact Dr. Georgeie Reynolds, Corps Tribal Liaison, (202) 761-5855, 
georgeanne.l.reynolds@usace.army.mil, Dr. Mark Sudol, Chief, Regulatory Program, (202) 761- 
8560. i~i~rlrk.f.s~~do~(~~~sace.arrnv.rni~, Mr. Skipper Scott, Regulatory Archeologist, (817) 886-1742, 
skipper.scl1tt~$usace.iirn1y.miI., or your local Chief of Regulatory or Tribal Liaison. 


