
UNITED STATES


SECURITIES AND EXCHANGE COMMISSION 

WASHINGTON, D.C. 20549-0303


Securities Exchange Act of 1934 

Rule 14e-1(b), (c) and (d) 

Rule 14e-5 


No Action and Exemptive Letter: ProSiebenSat.1 Media AG  


Response of the Office of Mergers and Acquisitions, 

Division of Corporation Finance and the 

Office of Trading Practices, 

Division of Market Regulation 


January 30, 2007 

Via Facsimile (212) 455-2502 and U.S. Mail 

Mark Pflug 
Simpson Thacher & Bartlett LLP 
CityPoint 
One Ropemaker Street 
London EC2Y 9HU 
United Kingdom 

Re: Offer for Shares of ProSiebenSat.1 Media AG 

Dear Mr. Pflug: 

We are responding to your letter dated January 29, 2007 to James Brigagliano, Brian V. 
Breheny and Christina Chalk, as supplemented by telephone conversations with the staff, 
with regard to your request for no-action and exemptive relief. Our response is attached 
to the enclosed photocopy of your letter to avoid having to recite or summarize the facts 
set forth in your letter. Unless otherwise noted, capitalized terms in this letter have the 
same meaning as in your January 29, 2007 letter.  

On the basis of your representations and the facts presented in your letter, the United 
States Securities and Exchange Commission (“Commission”) hereby grants an exemption 
from Rule 14e-5 under the Exchange Act to permit the Offeror Parties to purchase Shares 
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pursuant to the Purchase Agreement outside of the Offer.  You do not request, and we do 
not grant, any relief regarding any other purchases or arrangements to purchase Shares 
outside the Offer.  In taking this position, we particularly note the following 
representations: 

• The Offer will be subject to, and will be structured to comply with, the 
German Takeover Act and the applicable rules and regulations thereunder; 

• The Purchase Agreement and similar contractual arrangements are permitted 
under applicable German law and under the German Takeover Act; 

• The Purchase Agreement is unconditional except for the receipt of the 
Required Regulatory Clearances and specified closing deliveries customary in 
German share purchase agreements; 

• The German Takeover Act requires the Offeror to make available to all 
holders of the securities subject to the tender offer any more favorable terms, 
including price terms, agreed to in connection with any purchases of Common 
Shares or Preference Shares by the Offeror or any of its affiliates during the 
offer period, including any purchases under the Purchase Agreement; and 

• The Offer Document will contain a summary of the material terms of the 
Purchase Agreement, including the parties, price and conditions precedent to 
closing. 

The Commission grants this exemption from Rule 14e-5 under the Exchange Act to 
permit the Offeror Parties to purchase Shares otherwise than pursuant to the Offer 
pursuant to the Purchase Agreement, subject to the following conditions: 

1. No purchases or arrangements to purchase Shares, otherwise than pursuant to 
the Purchase Agreement or the Offer, shall be made in the United States; 

2. Disclosure of the possibility of purchases pursuant to the Purchase Agreement 
will be included prominently in the Offer Document, and the Offer Document 
will disclose the manner in which any information about such purchases will 
be disclosed; 

3. To the extent such information is made public in Germany pursuant to the 
German Takeover Act, the Offeror shall disclose in the United States, through 
electronic media that publicly distributes stock market information, 
information regarding purchases of Shares pursuant to the Purchase 
Agreement; 

4. The Offeror shall comply with any applicable requirements under the German 
Takeover Act and other applicable German laws; 
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5. The Offeror shall provide to the Division of Market Regulation, upon request, 
a daily time-sequenced schedule of all purchases of Shares made during the 
Offer, on a transaction-by-transaction basis, including: 

a. size, broker (if any), time of execution, and price of purchase; and 

b. if not executed on the Frankfurt Stock Exchange, the exchange, quotation 
system, or other facility through which the purchase occurred; 

6. Upon the request of the Division of Market Regulation, the Offeror shall 
transmit the information as specified in paragraphs 5.a. and 5.b. to the 
Division of Market Regulation at its offices in Washington, D.C. within 30 
days of its request; 

7. The Offeror shall retain all documents and other information required to be 
maintained pursuant to this exemption for a period of not less than two years 
from the date of the termination of the Offer; 

8. Representatives of the Offeror shall be made available (in person at the offices 
of the Division of Market Regulation in Washington, D.C. or by telephone) to 
respond to inquiries of the Division of Market Regulation relating to their 
records; and

9. Except as otherwise exempted herein, the Offeror shall comply with Rule 
14e-5. 

In addition, based on the representations in your letter dated January 29, 2007, as 
supplemented by telephone conversations with the staff, the staff of the Division of 
Corporation Finance will not recommend enforcement action under: 

• Rule 14e-1(c) under the Exchange Act.  This no-action position is taken to 
permit the payment for, or return of, Shares tendered in the Offer in 
accordance with German law and practice.  In taking this position, we note 
that this Offer will be conditioned upon receipt of certain foreign regulatory 
approvals necessary for consummation of the Offer.  Receipt of these 
regulatory approvals may occur after the expiration of the offer period. 
However, tendering security holders will be permitted to withdraw tendered 
Shares from the commencement of the Offer through the date of receipt of the 
relevant regulatory approvals.  

• Rule 14e-1(d) under the Exchange Act.  This no-action position is taken to 
permit the Offeror Parties to issue a notice of extension of the Initial Offer 
Period in accordance with German law and practice.   
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• Rule 14e-1(b) under the Exchange Act.  This no-action position is taken to 
accommodate the potential conflict that may arise if the Offer is extended for 
the two calendar week period mandated by German law upon a material 
change in the terms of the Offer and the relevant two-week extension period 
does not correspond exactly with the ten U.S. business day period required 
under U.S. law.  

The foregoing no-action positions and exemptive relief under Rule 14e-5 are based solely 
on the representations and the facts presented in your letter dated January 29, 2007, as 
supplemented by telephone conversations with the staff.  The relief is strictly limited to 
the application of the rules listed above to this transaction.  You should discontinue this 
transaction pending further consultations with the staff if any of the facts or 
representations set forth in your letter change.   

We also direct your attention to the anti-fraud and anti-manipulation provisions of the 
federal securities laws, including Section 10(b) and 14(e) of the Exchange Act, and Rule 
10b-5 thereunder.  The participants in this transaction must comply with these and any 
other applicable provisions of the federal securities laws.  The Divisions of Corporation 
Finance and Market Regulation express no view on any other questions that may be 
raised by the proposed transaction, including but not limited to, the adequacy of 
disclosure concerning and the applicability of any other federal or state laws to the 
proposed transaction. 

Sincerely, 

Christina Chalk 
Special Counsel  
Office of Mergers and Acquisitions 
Division of Corporation Finance 

For the Commission, 
by the Division of Market Regulation 
pursuant to delegated authority 

James A. Brigagliano 
Associate Director 

attachment 
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January 29,2007 

Securities and Exchange Commission 
100F Street, NE 
Washington, D.C.20549 

Attn:  Mr. Brian V. Breheny, Chief 
Ms. Christina Chalk, Special Counsel 

Office of Mergers and Acquisitions 
Division of Corporation Finance 

Attn: Mr. JamesBrigagliano, Associate Director 
Office of Trading Practices 
Division of Market Regulation 

Re: Offer for the Shares of ProSiebenSat. 1 Media AG 

Ladies and Gentlemen: 

We are writing on behalf of the following entities, which are our clients: 

(i)  Lavena Holding 4 GmbH, a limited liability company (Gesellschaft 
mit beschrunkterHaftung) organized under the laws of Germany (the 
"Offeror"); 

(ii)  KKR 2006 Fund (Overseas), Limited Partnership, KKR European 
Fund 11, Limited Partnership, KKR Partners (International), Limited 
Partnership and KKR PEI SICAR S.A r.1. (together with any other 
affiliated investment entities that participate as shareholders in the 
transaction, collectiveIy, the "KKR Funds"), KKR Associates 2006 
(Overseas), Limited Partnership ("KKR2006 L.P."), KKR 2006 
Limited ("KKR 2006'7, KKR Associates Europe 11, Limited 
Partnership ("KKREurope L.P."), KKR Europe 11Limited ("KKR 
Europe"), KKR 1996 Overseas, Limited ("KKR Overseas"), KKR 
PEI Investments, L.P. ("KKRPEI Investments L.P."), KKR PEI 
Associates, L.P. ("KKR PEI L.P."), KKR PEI GP Limited ("'m 
-PEI" and, together with KKR 2006 L.P., KIUi 2006, KKR Europe 
L.P., KKR Europe, KKR Overseas, KKR PEI Investments L.P., KKR 
PEI L.P. and the KKR Funds, "KKR"); and 

SlMPSaR TEACHER a BAlZTLETT LLP IS  A EEQISTERED LIMITED .LuaruTYP4ETWSRSarP ESTABLISEED UNDER TEE raw6OF THE  

STATE OF NEW YOPXI THE PBBPONAL LUSILI'IY OF OUP PUTNBRB I6 -D 'I0TEE BXTBNT PBQVIDBD SUCH LAWE.  
MDIIIORAL INFOEUATION IS AVAIIABLE UPON =QUEST OR AT WWW.SlXPSONT~CFiERCOI6.  

AI& PbPTNE&SAPE EITaER REGlSTEgBD POREIGN LAWTEES OR SOLICWRS 9pCSlJ'LATED BY TEE3 LAW SOCIBTP.  
A LIST OF TEE PARTXBBS' NAXES IS OPEX TO ITiSPEClTOI? DDPlRQ OPPICE EOUBS AT TEE ADDRESS AEOYE.  
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(iii)  P4 Sub L.P. 1, Pemira IV L.P.2, Permira Investments Limited and P4 
Co-investments L.P. (together with any other affiliated investment 
entities that participate as shareholders in the transaction, collectively, 
the "Permira Funds"), Permira IV L.P. 1("Pemira IV"), Pemira IV 
Managers L.P. ("Permira Managers L.P."), Permira IV Managers 
Limited ("Permira Managers"), Permira IV GP LP ("Permira GP LP"), 
Permira lV GP Limited ("Permira GP") and Permira Nominees 
Limited ("Permira Nominees" and, together with Permira IV, Permira 
Managers L.P., Permira Managers, Permira GP LP, Permira GP and 
the Permira Funds, "Pmira"). 

On December 14,2006,the Offeror announced its intention to commence a 
voluntary cash tender offer (the "=) for all of the issued and outstanding common 
registered shares, each share representing €1 of the aggregate nominal share capital (the 
"Common Shares"), and non-voting preference bearer shares, each share representing €1 of 
the aggregate nominal share capital (the "Preference Shares" and, together with the Common 
Shares, the "Shares"), of ProSiebenSat. 1 Media AG, a German stock corporation 
(Aktiengesellschaft)(the "Comvanv").The Offer was announced contemporaneously with the 
execution of a Purchase Agreement (as defined below) for the purchase of certain partnership 
interests and shares of entities that indirectly hold Common Shares and Preference Shares. 
The Offer and the Purchase Agreement are described below in more detail. 

As discussed earlier with members of the staff (the ''Staff') of the Securities 
and Exchange Commission (the "Commission7'), on behalf of the Offeror Parties ( d e f d  
below), we respectfully request that the Staff confirm that it will not recommend enforcement 
action under (i) Rule 14e-l(c) under the Securities Exchange Act of 1934,as amended (the 
"Exchange Act"), if the Offeror pays for, or returns, Shares tendered in the Offmin 
accordance with German law and practice, (ii) Rule 14e-l(d) under the Exchange Act if the 
Offeror issues a notice of extension of the initial offer period in accordance with German law 
and practice and (iii) Rule 14e-l(b) under the Exchange Act if, in the event of a material 
change in the terms of the Offer, the Offeror keeps the initial offer period open for i period of 
two calendar weeks in accordance with German law and practice. 

In addition, on behalf of the Offeror Parties, we respectfully request that the 
Commission grant exemptive relief from Rule 14e-5 under the Exchange Act to permit the 
Offeror to purchase certain partnership interests and shares pursuant to the Purchase 
Agreement outside of the Offer as described in this letter.' 

We believe that the requested relief is consistent with the relief granted by the 
Staff in connection with other cross-border tender offers as discussed below, in particular the 
relief granted to Axel Springer AG in connection with a similar offer for the Company, which 

' Please note that, in our view, there are doubts as to whether the jurisdictional predicate for the application 
of Rule 14e-5 under the Exchange Act, namely that there be a purchase of a security "by the use of the 
mails or by any means or instrumentality of interstate commerce or of any facility of a national securities 
exchange," would be satisfied if any of the Offeror Parties made purchases of, or arrangements to purchase, 
Shares outside the United States. We nonethelessapply for exemptive relief for such purchases from the 
provisions of Rule 14e5,on behalf of such persons, on the conditions set forth in this letter. This letter 
should not be considered to reflect an admission that Rule 14e-5 would apply to such purchases of Shares 
outside the United States in the absence of such exemptive relief. 
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ultimately was not consummated. See Axel SpringerAG Ofer for ProSiebenSat.I Media AG 
(September 12,2005). 

We are acting as United States counsel to the Offeror and its affiliates, 
including KKR and Pennira (collectively, the "Offeror Parties") in connection with the Offer. 
The descriptions contained in this letter of the Germanregulatory regime relating to the Offer 
are based upon discussions with the law firm Freshfields Bruckhaus Deringer, which is acting 
as German counsel to the Offeror Parties. The descriptions contained in this letter of German 
tender offer practice and mechanics are based upon discussions with Freshfields Bruckhaus 
Deringer and Lehman Brothers International Limited, which is actingas financial advisor to 
the Offeror Parties. 

Background 

ProSiebenSat.1Media AG 

The Company is one of Germany's largest television broadcasting companies. 
It was formed in 2000 by the merger of two of Germany's leading broadcasters, Sat. 1 and 
ProSieben Media AG. According to its quarterly report of September 2006, the Company 
had, on average, 2,943 employees in the first nine months of 2006, based primarily in Munich 
and Berlin. In fiscal year 2005, the Company had revenues of around €1,990 million. The 
Company's corporate governance structure includes two boards of directors: the Executive 
Board (Vorsfantl) and the Supervisory Board (Aufiichtsrat). The Offeror Parties understand 
that in accordance with the German Stock Corporation Act (Aktiengesetz)the affairs of the 
Company are managed by the Executive Board, with the Supervisory Board overseeing the 
actions of the Executive Board. The Offeror Parties believe, based on information provided 
by the Company, that other than an arrangement with EchoStar, pursuant to which EchoStar 
distributes one of the Company's Geman language channels to EchoStar's subscribers in the 
United States, content license arrangements with programming companies in the United 
States and a two-person news gathering office in Washington D.C.,the Company has no 
assets or operations in the United States. 

Although the Company is incorporated in Germany and has most of its assets 
and operations in Germany, it does not qualify as a "foreign private issuer" as defined in Rule 
3b-4(c) under the Exchange Act. Rule 3b-4(c) defines a foreign private issuer as any foreign 
issuer other than a foreign government except an issuer meeting the following conditions: (1) 
more than 50% of the issuer's outstanding voting securities are directly or indirectly held of 
record by residents of the United States; and (2) any of the following: (i) the majority of the 
executive officers or directors are United States citizens or residents, (ii) more than 50% of 
the assets of the issuer are located in the United States, or (iii) the business of the issuer is 
administered principally in the United States. 

Although the record holders of the Common Shares are non-U.S. persons as 
explained below, the beneficial owners of most of the Common Shares comprise a small 
number of private equity investors (the "Controlling; Shareholders") resident in the United 
~ t a t e s . ~In addition, although most of the Company's assets and operations are located in 

* The Offeror Parties understand that the Controlling Shareholders comprise Saban Capital Group, Hellman 
k Friedman L.L.C., Thomas H. Lee Partners L.P., Pulnarn Investments L.L.C., Bain Capital Investors, 
L.L.C., Providence Equity Partners Inc., Quadrangle Group L.L.C.and Alpine Equity Partners L.P., or 
aff~liatesof such entities. 
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Germany and all four members of the Company's Executive Board are non-U.S. residents, a 
majority of the members of the Supervisory Board are citizens or residents of the United 
States that have been elected by the Controlling Shareholders or their proxies at the annual 
shareholders' meeting of the Company. 

The Company has no securities registered under Section 12 of the Exchange 
Act, listed on a U.S. national securities exchange, or quoted on Nasdaq. The Company does 
not file reports with the Commission pursuant to Section 13(a) or 15(d) of, or funxish 
information to the Commission pursuant to Rule 12g3-2(b) under, the Exchange Act. 

The Company 's Share Capital 

The Company has two classes of stock, the Common Shares and the 
Preference Shares. As of the date hereof, there are 109,398,600 Common Shares and 
109,398,600 Preference Shares issued and outstanding. The Common Shares are held in 
registered form and may not be transferred without the Company's approval. The Preference 
Shares are held in bearer form and are traded on the Frankfurt Stock Exchange in a sub- 
segment with additional admission requirements (PrimeStandard) and trade over-the-counter 
on a number of other German stock exchanges. The Preference Shares are held through the 
Clearstream Banking AG booking system (the "Clearstream Svstem"). 

The Common Shares areheld as follows: (i) 82,155,400 Common Shares 
(representing approximately 75.1 % of the outstmding Common Shares) are held of record 
and beneficially by P7S1 Holding I1 S.h r.1. ("LwLco?'), a limited liability company (socibtb ci 
responsabilitk limitbe) incorporated under the laws of the Grand Duchy of Luxembourg and 
(ii) 27,243,200 shares (representing approximately 24.9% of the outstanding Common 
Shares) are held of record by Sat.1 Beteiligungs GmbH, a limited liability company 
organized under the laws of Germany ("Hol~g").  Luxco is owned by P7S1 Holding L.P., a 
Iimited partnership organized under the laws of the Cayman Islands ("Parent"). Parent and its 
general partner, P7S1 Management Co. CParent GP'?),are owned by GermanMedia Partners 
L.P., a limited partnership organized under the laws of the British Virgin Islands ("GMP"). 
GMP is beneficially owned by the Controlling Shareholders. 

Holding is owned approximately 51.8% by Luxco and approximately 48.2% 
indirectly by Axel Springer AG ("Axel Svrin~er"). The Offeror Parties understand that, 
while Holding holds of record all of the 27,243,200 Common Shares, pursuant to the 
organizational documents of Holding and the shareholders agreements between Lmco and 
Axel Springer, 14,115,368 of these Common Shares are held in a securities account for the 
sole economic benefit of Luxco, and Luxco solely controls the voting of these shares. The 
Offeror Parties understand that the remaining 13,127,832 Common Shares are held in a 
separate securities account for the sole economic benefit of Axel Springer, which has sole 
contxol of the voting of these shares. The Offerer Parties further understand that, pursuant to 
these organizational documents and agreements, the disposition of any of these shares 
requires the consent of both Luxco and Axel Springer in most circumstances, but this consent 
would not be required for Axel Springer to cause Holding to tender all or any of the 
13,127,832 Common Shares in the Offer. Accordingly, on a "look through" basis, we believe 
that Luxco beneficially owns 14,115,368 of the 27,243,200 Common Shares held by Holding 
(representing approximately 12.9% of the outstanding Common Shares) and Axel Springer 
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beneficially owns the remaining 13,127,832 Common Shares (representing approximately 
12.0% of the outstanding Common ~hares) .~  

ThePreference Shares are held as follows: (i) 138,343Preference Shares 
(representing approximately 0.1% of the outstanding Preference Shares) are held of record 
and beneficially by Luxco and (ii) 27,243,200 Preference Shares (representing approximately 
24.9% of the outstanding Preference Shares) are held of record by Holding, and, on the same 
basis as described above in relation to the Common Shares, we believe that 14,115,368 of 
these Preference Shares (representing approximately 12.9% of the outstanding Preference 
Shares) are held beneficially by Luxco and 13,127,832 of these Preference Shares 
(representing approximately 12.0% of the outstanding Preference Shares) are held 
beneficially by Axel Springer. According to public information and to the Offeror Parties' 
knowledge, the remainder of the Preference Shares are held in h e  float, and there does not 
appear to be any beneficial holder of Preference Shares (other than Luxco and Axel Springer) 
who holds 10%or more of the Preference Shares. 

The Offeror Parties understand that, except for cash and inter-company 
receivables, none of Parent, Parent GP, Luxco and Holding has any significant assets other 
than the Common Shares and the Preference Shares directly or indirectly held by it as 
described above, and each of these entities' sole or primary purpose is to hold and manage 
these securities. 

Based upon the information available to the Offeror Parties and excluding the 
Shares held of record by Luxco and those Shares held by Holding on behalf of Luxco and 
Axel Springer pursuant to the instructions to paragraphs (c) and (d)of Rule 14d-I under the 
Exchange Act whch provide that to determine U.S. ownership of a class of securities, 
securities held by persons who own more than 10% of such class are to be excluded Erom the 
calculations, we believe that approximately 8.1% of the Preference Shares and none of the 
Common Shares are held by holders resident in the United States. On the basis of these facts, 
if the Company were a foreign private issuer, the cross-border exemptions under Rule 14d- 
l(c) under the Exchange Act (the "Tier I Exemwtion") would apply to the Offer insofar as it 
relates to the Common Shares. 

The Offeror Parties believe that, based on currently available information, the 
number of Preference Shares held by U.S.residents is less than The Offeror Parties 
have not performed a complete "look-through" analysis required for purposes of establishing 
whether, if the Company were a foreign private issuer, the Tier I Exemption or the cross- 
border exemptions under Rule 14d-l(d) under the Exchange Act (the "Tier I1 Exem~tion") 
would apply to the Offer insofar as it relates to the Preference Shares. As the Preference 
Shares are in bearer form, it is not possible to fully ascertain the location of ownership of all 
of the Preference Shares and, as a result, a look-through analysis is unlikely to yield 

Even if each of Luxco and Axel Springer are deemed to beneficially own all of the 27,243,200Common 
Shares, our analysis would not be effected because each of Luxco and Axel Springer would own over 10% 
of the Common Shares and these shares would be excluded from the U.S. ownership calculations in 
accordance with the instructions to paragraphs (c) and (d) of Rule 14d-1. 

The Company does not maintain information regarding the ownership of its Preference Shares based on 
nationality of the shareholders. Accordingly, the Offeror Parties have relied primarily on shareholder 
information published by Thomson Financial, which has been furnished by the Offeror Parties' financial 
adviser. However, most of the shareholder information is three to six months old and, in any event, 
information is only available for approximately 41% of the outstanding Preference Shares. 

4 
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comprehensive or complete results. In these circumstances and on the basis of published 
guidance, we understand that a full look-through analysis is not necessary for the Offeror 
Parties to be able to rely on the calculations of U.S.ownershipthat it has been able to 
perform.5 

Based on the foregoing and prior informal guidance given by the Staff to the 
Commission with respect to offers subject only to Regulation 14E,if the Company did 
qualify as a foreign private issuer, we believe the Tier I Exemption, or the Tier 11Exemption 
h m  Rule 14e-l(c) and Rule 14e-l(d), may have been be available to the Offeror Parties with 
respect to the Offer insofar as it relates to the Preference Shares. 

The Offeror Parties 

The Offeror is an indirect wholly-owned subsidiary of Lavena Holding 1 
GmbH ("Holdco"), a limited liability company (Gesellschaft mit beschrankter Hafiung) 
organized under the laws of Germany. All of Holdco's shares are indirectly owned by the 
KKR Funds and the Permira Funds. 

Since its formation in 1976,Kohlberg Kravis Roberts & Co. has been a 
pioneer and one of the largest and most active participants in the worldwide private equity -
market. KKR acts as an adviser to its affiliated investment funds, including KKR Funds. 
The principal business of the KKR Funds is to invest in other companies. The principal 
business of KKR 2006 L.P.,KKR 2006, KKR Europe L.P., KKR Europe, KKROverseas, 
KKR PEI Investments L.P., KKlR PEI L.P. and KKR PET is to act as general partner to (or, in 
the case of KKR PEI Investments L.P., holding company of) the KKR Funds or their 
respective general partners (or, in the case of KKR PEI SICAR S.h r.l., shareholder). 

Pemira (previously known as Schroder) was established in 1985 and is a 
leading international private equity specialist with a special focus on European .transactions. 
The principal business of the Permira Funds and Permira IV is to invest in other companies. 
The principal business of Permira Managers L.P., Permira Managers, Permha GP LP, 
Permira GP and Permira Nominees is to act as general partner to the Permira Funds or their 
respective general partners. 

Proposed Transaction 

On December 14,2006, the Offeror entered into a share purchase agreement 
(the "Purchase Ae~eement") with GMP and the Controlling Shareholders, pursuant to which 
GIviP agreed to sell and the Offeror agreed to purchase all of the outstanding limited 
partnership interests in Parent and all of the outstanding shares in Parent GP (the 
"Acquisition"). The Purchase Agreement is unconditional except for the receipt of the 
required regulatory clearances tiom the European Colnmission (or, if the competition case is 
referred back to the national authorities, the competent competition authorities in Germany 

Pursuant to footnote 75 to the Commission's release "Cross-Border Tender and Exchange Offers, Business 
Combinations and Rights Offerings" (Release Nos. 33-7759,34-42054,39-2378; International Series 
Release No. 1208)(the "Cross Border Release"), bearer securities will not be treated as being held by U.S. 
residents, unless the offeror knows or has reason to know that these securities are held by U.S. residents. 
The Offeror Parties currently do not know or have reason to know that any of the Preference Shares for 
which the Offeror Parties do not have holder information are held by U.S.residents. 



and Austria). as well as the Swiss Competition Commission and the German media control 
authorities (iollectively, the "~eauiredkedatory Clearances") and specified closing 
deliveries customary in German share purchase agreements. 

Upon execution of the Purchase Agreement, the Offeror promptly announced 
its intention to commence the Offer. If the Required Regulatory Clearances are obtained prior 
to the expiration of the offer period, then the Acquisition may occur while the Offer is 
pending. We note that the Purchase Agreement and similar contractual arrangements to 
acquire shares during a tender offer and the consmat ion of such agreements and 
arrangements are permissible under applicable German law and under the German Securities 
Acquisition and Takeover Act (Wertpapierenuerbs-und ~bemahrne~esetz)(the "German 
Takeover Act"). 

Structure 

The Offer will be made to the holders of all issued and outstanding Common 
Shares and Preference ~ h a r e s . ~  The Offer will be subject to, and will be structured to comply 
with, the German Takeover Act and the applicable rules and regulations thereunder and, 
except as otherwise permitted pursuant to the relief requested herein, Section 14(e) of the 
Exchange Act and Regulation 14E thereunder. The Offer will not be subject to Section 14(d) 
of the Exchange Act or Regulation 14D thereunder since no class of securities of the 
Company is registered under Section 12 of the Exchange Act. 

The Offer will be structured as a single offer made concurrently in Germany 
and the United States. The Offer will remain open for an initial offer period (the "Initial 
Offer Period") of approximately seven weeks, commencing on January 30,2007 and ending 
on March 19,2007 (unless extended), which will be followed by a two-week additional offer 
period (the "Additional Offer Period"), unless the Offer Conditions (as defined below) can no 
longer be fulfilled and are not waived, in which case the Offer will lapse. 

The tendering shareholders will have withdrawal rights during the Initial Offer 
Period and the Additional Offer Period, and, if all Offer Conditions have not been satisfied or 
waived prior to the expiration of the Initial Offer Period or the Additional Offer Period, as the 
case may be, tendering shareholders will also have withdrawal rights until such time as all 
such conditions have been satisfied. 

Once the Offer Conditions have been satisfied, the Offeror will publicly 
announce the satisfaction of such Offer Conditions by announcement made in accordance 
with the terms and conditions of the Offer Document (defined below). As discussed below, 
payment with respect to the tendered Shares (which have not been withdrawn) will be made 
(i) if the Offer Conditions have been satisfied before expiration of the Initial Offer Period or 
the Additional Offer Period, as the case may be, within four to eight German banking days 
after expiration of the Initial Offer Period for Shares tendered during the Initial Offer Period 
and within four to eight German banking days afier expiration of the Additional Offer Period 

Under the Purchase Agreement, GMP has agreed to cause Luxco not to tender in the Offer any of the 
Shares held by it (directly or indirectly) because it is the intention of the parties to the Purchase Agreement 
that the beneficial interests in these Shares be transferred only pursuant to the consummation of the 
Acquisition. There currently is no similar agreement or arrangement between the Offeror, or any other 
Offeror Party, and Axel Springer in respect of any of the Shares held by it (directly or indirectly). 
Accordingly, as described above, the O f f a a  Parties understand that Axel Springerhas discretion to cause 
Holding to tender or not to tender in the Offer the Shares beneficially held by Axel Springer. 
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for Shares tendered during the Additional Offer Period, or (ii) if the Offer Conditions are 
satisfied only after expiration of the Initial Offer Period or the Additional Offer Period, as the 
case may be, within three to eight German banking days after publication of the satisfaction 
of the Offer Conditions. 

The Offer will be subject to the conditions precedent (the "Offer Conditions") 
that the Acquisition shall have been consummated and the other conditions set forth in the 
OfferDocument shall have been satisfied or waived. There will be no condition with respect 
to the minimum number of Preference Shares or Common Shares that need to be tendered 
into the Offer. The Offeror currently expects that the Acquisition, which in turn is 
conditional upon obtaining the Required Regulatory Clearances and specified closing 
deliveries customary in German share purchase agreements as described above, will have 
occuned at the time of the expiration of the Offer, although a delay in obtaining the Required 
Regulatory Clearances and therefore a delay in consummating the Acquisition is possible. 
Nevertheless, under German law, the only condition that may remain outstanding after the 
expiration of the period during which acceptances may be made under the Offer (i.e., the end 
of the Additional Acceptance Period) is the obtaining of the Required Regulatory Clearances. 
Accordingly, none of the other Offer Conditions may remain outstanding after such time. 
The Offeror will announce material developments with respect to the Offer, including the 
status of satisfLing the Offer Conditions, as required by German law and will issue press 
releases in relation thereto in the United States. 

Offer Document 

The document that will be provided or made available to the holders of the 
Shares in connection with the Offer (the "Offer Document") will be prepared in accordance 
with the requirements of both the German Takeover Act and Section 14(e) of the Exchange 
Act and Regulation 14Ethereunder, and will be available in the German language and in an 
English translation, based on shareholders' requests. The Offer Document will contain a 
summary of the material terms ofthe Purchase Agreement, including the parties, price and 
conditions precedent to closing. The Offer Document will prominently disclose the 
possibility of the consummation of the Acquisition during the pendency of the Offer. 

Commencement 

Following approval by the German Federal Financial Supervisory Authority 
(Bundesanstaltfir Finanzdienstleistungsaufsicht)("BaFin") to publish the Offer Document, 
the Offeror will publish a notice (Hinweisbekanntmachung) (the "Initial Announcement") 
announcing the commencement of the Offer. Pursuant to amendments to the German 
Takeover Act effective January 1,2007, the announcement in Gemany will be made in the 
electronic version of the German Federal Bulletin (elektronischer Bundesanzeiger), which 
replaces publication in a German newspaper as a medium for publication under the German 
Takeover Act. The announcement in the United States will be made in the U.S. national 
edition of The Wall Street Journal. 

Under German law, an offercommences on the first day on which both the 
Offer Document and the Initial Announcement arepublicly available. The Offer will be 
communicated by means of the Offer Document, which will be published on the internet at 
httrx//www.lavena-angeb0t.dein German and in an English language translation. The Offer 
Document will also be able to be obtained free of charge from the settlement agent for the 
Offer, upon request of shareholders. These requests will be able to be made by contacting the 



January 29,2007 

settlement agent by facsimile or ernail or, in the United States, by toll free telephone in 
accordance with instructions in the Initial Announcement. 

Acceptance 

Securities of listed German companies are frequently uncertificated and held 
through the Clearstream System, as  is the case with respect to the Preference Shares. 
Accordingly, once the Offer has commenced in Germany, the Company's shareholders may 
accept the Offer by delivering a declaration of acceptance to the custodian credit institution, 
bank, brokerage or financial services.institution (a "Custodian Institution") through which 
they hold their Shares. The Custodian Institutions through which holders of Shares have 
accepted the Offer will effect a book-entry transfer in order to hold such tendered Shares 
under a separate designated German Securities Identification Number for tendered Shares 
within the Clearstream System until the settlement of the Offer. 

A holder of Common Shares which keeps its Common Shares in its own 
custody or in individual custody will only be able to accept the Offer once the share 
certificates representing such Common Shares have been made eligible for collective 
custody. To do so, the holder will need to submit its global certificate (including the related 
global profit participation coupon) representing its Common Shares to a Custodian Institution 
and will need to have, or open, a securities deposit account with a securities service company 
with its registered seat or a branch office in Germany. Once the Co~nmon Shares, evidenced 
by global certificates, have been submitted to collective custody, the holder will be able to 
accept the Offer. The acceptance will become effective in the same manner as described 
above, i.e., upon the book-entry transfer by the Custodian Institution of the relevant Cornmon 
Shares, which transfer will be effected under a separate designated GermanSecurities 
Identification Number for tendered Common Shares within the Clearstream System until the 
settlement of the Offer. 

Y s Tendered" Trading Market 

It is common market practice in German offers for tendered shares to trade on 
an "as tendered" basis on the Frmkfbrt Stock Exchange. Preference Shares tendered during 
the Initial Offer Period will be eligible for trading on an "as tendered" basis fiom the second 
trading day following commencement of the Offer until (i) two trading days prior to the 
expiration of the Initial Offer Period if all Offer Conditions have been satisfied or, if 
permissible, waived by then,or (ii) the second trading day following publication of a notice 
on the internet at http://www.lavena-angebot.deand in the German Federal Bulletin stating 
that all Offer Conditions have been satisfied if the Offer Conditions have not been satisfied 
prior to the expiration of the Initial Offer Period. Preference Shares tendered during the 
Additional Offer Period will not be eligible for trading on an "as tendered" basis during the 
Additional Offer Period but will be incorporated into the list of, and will trade with, 
Preference Shares tendered during the Initial Offer Period no later than five trading days after 
the expiration of the Additional Offer Period. We understand that trading liquidity in 
tendered shares is difficult to predict and may depend on a number of factors, including the 
level of acceptances and the market's assessment of the probability of the Offer closing and 
the timing of such closing. 

Common Shares tendered in the Offer will not be eligible for trading on an "as 
tendered" basis because the Common Shares are not listed on any securities exchange. 

http://www.lavena-angebot.de
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Publication of Results 

The German Takeover Act requires the announcement of exact and final 
results of an offer following the expiration of the initial offer period. Under German practice, 
the Offeror will not be able to make this determination until the second or third German 
banking day following the expiration of the Initial Offer Period, as Shares may be tendered 
on the last day of the Initial Offer Period and the book-entry transfer of such shares can only 
be effected within two or three banking days. While the same gap between tender and 
settlement occurs in the U.S. markets, it is overcome by the use of notices of guaranteed 
delivery, a procedure not used in the Geman markets. The German Takeover Act provides 
that the Offeror must then prepare and publish the fml ,  official results of the Offer, which 
takes approximately another one to two German banking days. 

Additional Oflei-Period 

The German Takeover Act requires that, following the Initial Offer Period, the 
Offeror must keep the Offer open for the two-week Additional Offer Period during which 
shareholders may tender their Shares for the same consideration offered in the Initial Offer 
Period. The Additional Offer Period starts to run only after the Offeror publishes the official 
results of the Offer after expiration of the Initial Offer Period. The Additional Offer Period 
therefore typically begins the day after the fourth or fifth German banking day following 
expiration of the Initial Offer Period, as explained above. 

Settlement 

As permitted under the German Takeover Act, the Offer will be structured to 
provide for two settlement dates, one for Shares tendered in the Initial Offer Period and one 
for Shares tendered in the Additional Offer Period. 

Payment of the purchase price to the Custodian Institution will take place in 
exchange for (Zug urn Zug gegen) the transfer of the tendered Shares into the deposit account 
of a designated German bank at the Clearstream System for transfer to the Offeror. The 
designated Geman bank will transfer the purchase price to the Custodian Institution 
promptly after the tendered Shares have been placed at its disposal. For Shares tendered in 
the Initial Offer Period, this will occur no earlier than four banking days and no later than 
eight banking days in Frankfurt am Main following expiration of the Initial Offer Period, 
provided that if the Offer Conditions have not been satisfied prior to expiration of the Initial 
Offer Period, it will occur no earlier than three banking days and no later than eight banking 
days in Frankfiut am Main following publication of the satisfaction of the Offer Conditions. 
For Shares tendered in the Additional Offer Period, the transfer of the purchase price to the 
Custodian Institution will be made no earlier than four banking days and no later Ehan eight 
banking days in Frankfurt am Main following expiration of the Additional Offer Period, 
provided that if the Offer Conditions have not been satisfied prior to expiration of the 
Additional Offer Period, it will occur no earlier than three banking days and no later than 
eight banking days in FrankfUrt am Main following publication of the satisfaction of the 
Offer Conditions. 

Once the purchase price for Shares tendered under the Offer has been credited 
at the Custodian Institution, the Offeror will have fulfilled its obligation to pay the purchase 
price. The Custodian Institution will then be responsible for crediting the amount of the 
purchase price to the account of each shareholder that has tendered Shares. 
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Extension of the Ofer Upon Certain Changes 

The German Takeover Act does not provide for extension of the initial offer 
period of a tender offer, except in the case of a material change to the offer. Under German 
law, a material change to the terms of the Offer (increase of the offer consideration, offer of 
additional consideration, reduction of the minimum acceptance condition, and waiver of the 
conditions to the offer) occurring during the last two weeks of the Initial Offer Period and at 
the latest one German business day before expiration of the Initial Offer Period, would 
require that the Initial Offer Period remain open for an additional two calendar weeks fiom 
the stated end of the Initial Offer Period. The applicable provision of German law requires an 
extension of exactly two weeks. If such a material change occurs and the Initial Offer Period 
is extended, commencement of the Additional Offer Period will be delayed accordingly. 

Requested Relief 

Rule 14e-l(c) 

Rule 14e-l(c) under the Exchange Act prohibits a bidder from failing to pay 
the consideration offered or to return the securities deposited by or on behalf of security 
holders promptly after the termination or withdrawal of an offer. 

As noted above, the Offer will be subject to a condition that the Acquisition 
has closed, which itself is conditional upon the Required Regulatory Clearances having been 
obtained and specified closing deliveries customary in German share purchase agreements 
having been satisfied or waived. 

The Initial Offer Period will remain open for approximately seven weeks, 
commencing on January 30,2007 and ending on March 19,2007(unless extended), followed 
by the two-week Additional Offer Period. Based on preliminary discussions with the 
regulatory authorities, while the possibility of a delay cannot be excluded, the Offeror 
currently expects that the Required Regulatory Clearances will be obtained and the 
Acquisition will be consurnmated prior to the expiration of the Offer. In accordancewith 
German law, payment for the Shares tendered in the Offer will be made promptly, but no 
earlier than four G m a n  banking days and no later than eight German banking days after 
expiration of the Initial Offer Period for Shares tendered during the Initial Offer Period or the 
Additional Offer Period for Shares tendered during the Additional Offer Period, or within 
three to eight German banking days after publication of the satisfaction of the Offer 
Conditions if the Offer Conditions have not been satisfied before expiration of the Initial 
Offer Period or the Additional Offer Period. If the Offer Conditions have not been satisfied 
or waived and the Offer is terminated without acceptance for payment by the Offeror of any 
Shares, all tendered Shares (which have not been withdrawn) will be returned within three 
Germanbanking days. 

As noted above, the shareholders who tender their Preference Shares during 
the Initial Offer Period will be able to trade such s h e s  on an "as tendered" basis on the 
Frankfirt Stock Exchange until such time as the Offer is settled and, accordingly, will have 
liquidity with respect to their tendered Preference Shares. Preference Shares tendered during 
the Additional Offer Period will only be eligible to trade on an "as tendered" basis no later 
than five German trading days after expiration of the Additional Offer Period, unless all Offer 
Conditions have been satisfied at such time. Common Shares tendered in the Offer will not 
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be eligible for trading on an "as tendered" basis because the Common Shares are not listed on 
any securities exchange. 

The shareholders who tender their Shares in the Offer will have withdrawal 
rights during the Initial Offer Period and the Additional Offer Period, and, if all Offer 
Conditions have not been satisfied or waived prior to the expiration of the Initial Offer Period 
or the Additional Offer Period, as the case may be, tendering shareholders will also have 
withdrawal rights until such time as such conditions have been satisfied. As stated above, 
under German law, the only condition that may remain outstanding after the expiration of the 
period during which acceptances may be made under the Offer is obtaining the Required 
Regulatory Clearances. Accordingly, none of the other Offer Conditions may remain 
outstanding after such time. 

In light of the foregoing, we do not believe that payment for, or return of, the 
Shares tendered in the Offer in the manner described above as required by German law 
constitutes a fi-audulent, deceptive or manipulative act or practice. In the Offer, payment will 
be made in accordance with the laws and practice of Germany, the Company's home 
jurisdiction. If the Tier I Exemption or the Tier I1 Exemption was available, which we have 
reason to believe would be the case if the Company was a foreign private issuer, either the 
Offer would be exempt h m  Rule 14e-1 (c) or payments made in accordance with the 
Company's home jurisdiction would satisfy the requirements of Rule 14e-l(c) (see Rule 14d- 
1 (d)(iv)). 

The Staffhas on a previous occasion granted relief similar to the relief 
requested herein in the context of Axel Springer's offer for the Company (the "Axel Snrinner 
Offer") in 2005. See Axel Springer AG Oferfur ProSiebenSat.I Media AG (September 12, 
2005). In both this Offer and in the Axel Springer Offer, while the Company does not qualify 
as a foreign private issuer, the Tier I1 Exemption (and, in the case of this Offer, the Tier I 
Exemption) otherwise would have applied on the basis of the low percentage of U.S. 
beneficial ownership of the Shares determined in accordance with the rules for determining 
such ownershp in Rule 14d-l(d) under the Exchange Act. We concur with the policy 
arguments set forth and precedents cited in the Axel Springer letter in support of the relief 
requested therein, which was granted by the Staff. 

In particular, we believe that the relief from Rule I4e-l(c) requested with 
respect to the Offer is consistent with the relief granted in the past in connection with cross- 
border tender offers. In the present transaction, the U.S.interest in the Offer is not greater 
than in those prior offers in which the Tier 11 Exemption was not available because the U.S. 
ownership of the subject securities exceeded 40%. See w e r  by Alcan, Inc. for Common 
Shares, ADSs, Bonus Allocation Rights and OCEANEs of Pechiney, File Nos. 5-52225 and 
03-114 (October 7,2003); Serano S.A. Ofer for All Outstanding Ordinary Shares, ADSs, 
OCEANEs and Warrants of Gemet, File No. TP 02-95 (September 12,2002); and Proposed 
Exchange Ofer by Technip, S.A. for all of the outstanding ordinaly shares and American 
Depositaly Shares of Coflexip, S.A. (August 20,2001). The rationale for the adoption of the 
Tier I1 Exemption was to facilitate cross-border transactions and particularly to minimize 
conflicts with foreign regulatory schemes. In that respect, given the direct conflict between 
the requirements of Rule 14e-l(c) and the German laws and regulations applicable to the 
Offer, we believe that the requested relief is consistent with the rationale for the adoption of 
the Tier 11Exemption and the policy behind the adoption of the Cross Border Release. 
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On behalf of the Offeror Parties, we therefore request that the Staff confm 
that it will not recommend enforcement action under Rule 14e-l(c) under the Exchange Act if 
the Offeror pays for, or retums, Shares tendered in the Offer in accordance with German law 
and practice notwithstanding that the Tier I Exemption and the Tier I1 Exemption are not 
available. 

Rule 14e-1(d) 

Rule 14e-l(d) under the Exchange Act prohibits a bidder from extending the 
length of a tender offer without issuing a notice of such extension by press release or other 
public announcement, which notice has to include disclosure of the approximate number of 
securities deposited to date and has to be issued no later than the earlier of (i)900 a.m. 
Eastern time on the next U.S. business day after the scheduled expiration date of the offer or 
(ii), if the class of securities which is the subject of the tender offer is registered on one or 
more U.S. national securities exchanges, the first opening of any one of such exchanges on 
the next U.S.business day after the scheduled expiration date of the offer. 

At the time of the expiration of the Initial Offer Period, the Offeror will not be 
in a position to determine the approximate number of Shares deposited in the Offer. As noted 
above, this determination cannot be made until the second or third German banking day 
followingthe expiration of the Initial Offer Period as Shares may be tendered on the last day 
of the Initial Offer Period, and the book-entry transfer of such Shares into the appropriate 
German Securities Identification Number for tendered Shares within the Clearstream System 
can only be effected within two or three banking days. While the same gap between tender 
and settlement occurs in the U.S. markets, it is addressed by the use of notices of guaranteed 
delivery, a procedure not used in the German markets. The German Takeover Act also 
provides that the Offeror must prepare and publish the final, official results of the Offer in the 
electronic Federal Bulletin (from January 1,2007), which takes approximately another one or 
two German banking days. 

In light of the foregoing, we do not believe that such delay in announcing the 
results of the Offer in connection with an extension of the Initial. Offer Period as required by 
German law constitutes a fraudulent, deceptive or manipulative act or practice, In the 
proposed Offer, notice of extension will be made in accordance with the law and practice of 
Germany, the home jurisdiction of the Company. If the Tier I Exemption or the Tier I1 
Exemption was available, either the Offer would be exempt fromRule l4e-l(d) or notice of 
extensions made in accordance with the requirements of the home jurisdiction would satisfy 
the requirements of Rule 14e- 1(d). 

On behalf of the Offeror Parties, we request that the Staff confirm that it will 
not recommend enforcement action under Rule 14e-1 (d) under the Exchange Act if the 
Offeror extends the Initial Offer Period in accordance with German law and practice 
notwithstanding that the Tier I Exemption and the Tier IIExemption are not available. We 
believe the relief requested herein is consistent with the relief requested and granted in 
connection with the Axel Springer Offer. 

Rule 14e-l(6) 

Rule 14e-l(b) under the Exchange Act prohibits a bidder h m  increasing or 
decreasing the percentage of the class of securities being sought or the consideration offered 
or the dealer's soliciting fee to be given in a tender offer unless the tender offer remains open 
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for at least ten U.S. business days from the date that notice of such change is fist published 
or sent or given to security holders. Rule 14d-4(d)(2)(ii) under the Exchange Act requires 
that, in the context of a registered offer, in the event an offeror changes the offer price or 
makes a similarly significant change to the terms of the offer, the offeror must disseminate 
the material change to the target shareholders, and the offer must remain open for ten U.S 
business days Erom the date of such dissemination. In its release "Regulation of Takeovers 
and Security Holder Communications" (Release Nos. 33-7760,34-42055; IC-24107), the 
Commission stated that it believed these time periods represent general guidelines that should 
be applied uniformly to all tender offers, including those subject only to Section 14(e) of the 
Exchange Act and Regulation 14E thereunder. 

As discussed above, under German law, a similar material change occuning 
during the last two weeks of the Initial Offer Period would require that the Offer period 
remain open for exactly two additional calendar weeks from the stated end of the Initial Offer 
Period. As a consequence, while a two-week extension of the Initial Offer Period required 
under German law may satisfythe ten U.S.business day extension required under Rule 14e-
l(b), circumstances could arise, such as intervening U.S. federal holidays, that may result in 
the requirement under Rule 14e-l(b) of a longer extension than that permitted by German 
law. 

On behalf of the Offeror Parties, we request that the Staff c o d m  that it will 
not recommend enforcement action under Rule 14e-1 (b) under the Exchange Act if, in the 
event of a material change to the Offer in the last two weeks of the Initial Offer Period, the 
Offeror keeps the initial offer period open for a period of exactly two calendar weeks fiom 
the stated end of the Initial Offer Period in accordance with German law and practice. We 
believe the relief requested herein is consistent with the relief requested and granted in 
connection with the Axel Springer Offer. In addition, the Commission has granted relief 
from the requirements of Rule 14s1(b) under similar circumstances with respect to the two-
week extension under German law. See m e r  by BCP C~ystalAcquisition GmbH& Co, et al 
for CelaneseAG, File No. 5-57467 (February 3,2004). 

Under the German Takeover Act, an offeror is permitted to purchase, directly 
or indirectly, shares which are the subject of a tender offer pwsuant to contractual 
arrangements or otherwise prior to and during the pendency, but outside, of the tender offer, 
subject to certain limitations that are further discussed below. 

Subject to certain exceptions, Rule 14e-5 under the Exchange Act prohibits a 
covered person from dvectly or indirectly purchasing or arranging to purchase any securities 
that are sought to be acquired in a tender offer or any securities that are immediately 
convertible into, exchangeable for or exercisable for such securities, except as part of the 
tender offer. This prohibition applies from the time the offer is publicly announced until the 
offer expires. Rule 14e-5 defines a covered person as (i) the offeror, its dealer-managers, and 
any of their respective affiliates, (ii) any advisors of the foregoing whose compensation is 
dqendent on the completion of the offer, and (iii) any person acting, directly or indirectly, in 
concert with any of the foregoing. 

The Offeror is concerned that it may be required to consummate the 
Acquisition after the Offer has been publicly announced and before the Offer expires. The 
Offeror Parties have doubts as to whether the Acquisition would constitute a direct or indirect 
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purchase of subject securities or related securities as covered by Rule 14e-5, and this request 
for relief under Rule 14e-5 is not intended as an admission that the Acquisition after the 
announcement of the Offer and before the Offer expires would violate RuIe 14e-5. However, 
if the Acquisition were to be viewed as a direct or indirect purchase of Common Shares and 
Preference Shares, such acquisition might not fall within any of the excepted activities 
specifically outlined in Rule 14e-5. The exception in Rule 14e-5(b)(7) would not apply 
because there were conditions outstanding under the Purchase Agreement at the time of 
public announcement of the Offer. Moreover, the exception in Rule 14e-S(b)(lO) would not 
be available because the requirements of the Tier I Exemption are not met. However, as 
explained above, the Offeror Parties have reason to believe that theTier I Exemption would 
apply if the Company were a foreign private issuer. 

We believe that consummation of the Acquisition after the announcement of 
the Offer and before the Offer expires does not constitute a fraudulent, manipulative or 
deceptive act or practice intended to be prohibited by Rule 14e-5. Were the Company a 
foreign private issuer, the Offer would satisfy the requirements of the Tier I Exemption 
because less than 10% of the Preference Shares are beneficially held by U.S. persons as 
determined in accordance with the rules for determining such ownership in Rule 14d- 1under 
the Exchange Act. In the Cross Border Release, the Commission explained the exception set 
forth in Rule 14e-5(b)(10) for Tier I offers with the notion that such offers are "substantially 
foreign in character". We believe that an exemption from Rule 14e-5 for the Offer, which we 
believe would be a Tier I offer were the Company a foreign private issuer, is consistent with 
this rationale. Since the exceptions set forth in Rule 14e-5(b)(7) and (10) are not available, 
any purchase of Common Shares and Preference Sharesupon consummation of the 
Acquisition, although permitted and regulated by the German Takeover Act, may be 
prohibited by Rule 14e-5 unless the Commission grants an exemption pursuant to RuIe 14e- 
5(d). 

The German Takeover Act provides protections similar to those provided by 
Rule 14e-5, making exemptive relief appropriate in the circumstances of the Offer, by 
requiring the Offeror to make available to all holders of the securities subject to the tender 
offer any more favorable terms, including price terms, agreed to in connection with any 
purchases of Common Shares or Preference Sharesby the Offeror or any of its affiliates 
during the offer period, including any purchases under the Purchase Agreement. Under 
Section 31para. 4 of the German Takeover Act, the Offeror would be obligated to increase 
the Offer price to the level of any higher purchase price outside the Offer. In addition, any 
such purchases of the Offeror or any of its affiliates prior to the commencement of the Offer 
must be disclosed in the G e m  Offer Document. Finally, pursuant to Section 23 para. 2 of 
the German Takeover Act, any such purchase by the Offeror or any of its affiliates during the 
Offer must be reported to BaFin and announced publicly immediately following such 
purchase. 

Based on the foregoing, we respectfully request that the Offeror Parties be 
granted exemptive relief from the provisions of Rule 14e-5 under the Exchange Act in order 
to permit any direct or indirect purchases of Shares outside the Offer that may be made under 
or pursuant to the Purchase Agreement as permitted under the German Takeover Act while 
the Offer is pending. The foregoing request for exemptive relief would be subject to the 
following conditions: 

(i)  no purchases or arrangements to purchase Shares, otherwise than pursuant to 
the Purchase Agreement or the Offer, will be made in the United States; 
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(ii)  disclosure of the possibility of purchases pursuant to the Purchase Agreement 
will be included prominently in the Offer Document, and the Offer Document 
will disclose the manner in which any information about such purchases will 
be disclosed; 

(iii)  the Offeror shall disclose in the United States by delivering a press release to 
an electronic media organization that publicly distributes stock market 
information, to the extent such information is made public in Germany 
pursuant to the GermanTakeover Act, information regarding the purchase of 
Shares pursuant to the Purchase Agreement, including the date of such 
purchase, the number of Shares purchased and the purchase price for such 
purchase; 

(iv)  upon request of the Division of Market Regulation of the Commission (the 
"Division of Market Regulation"), the Offeror shall transmit the Sonnation 
specified in (iii) above to the Division of Market Regulation at its offices in 
Washington, D.C.within 30 days of such request; 

(v)  the Offeror Parties shall comply with the applicable requirements under the 
GermanTakeover Act and other applicable German laws; 

(vi)  the Offeror Parties shall retain d l  documents and other information required to 
be maintained pursuant to this exemption for a period of not less than two 
years from the date of the termination of the Offer; 

(vii)  representatives of the Offemr Parties shall be made available (in person at the 
offices of the Division of Market Regulation in Washington, D.C. or by 
telephone) to respond to inquiries of the Division of Market Regulation 
relating to such records; and 

(viii)  except as otherwise exempted herein, the Offeror Parties shall comply with 
Rule 14e-5. 

We believe that the exemptive relief requested herein under Rule 14e-5 is 
consistent with that granted by the Commission in connection with the Axel Springer OTEer. 

Conclusion 

We respectfully request that the Cornmission issue the requested exemptive 
and no-action relief as soon as practicable. If you require any further information or have any 
questions regarding t?is request, please contact me at +44-207-275 6568. 

very truly yours 

& b pMark D. Pflug 
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Ladies and Gentlemen: 

ProSiebenSat.1 Media AG -Letter dated January 29,2007 

We refer to the letter dated January 29,2007 (the "Letter'3 fiom Mark D. Pflug, a memberof 
the firm of SimpsonThacher & Bartlett LLF, London office, writing to you onbehalf of our 
clients, Lavena Holding 4 GmbH (the "OEer"), and its filiates including KKR and 
Permira (each as defined in the Letter) (collectively,the "OffemrParties"). In the Lefler, the 
Offemr Pmies respectfully requested that the Staff grant no action relief and exemptive 
relief under certain provisions of the US. securities laws hconnection with its offer (the 
"Offer") to acquire all of the issued and outstanding common registered shares and all of the 
non-voting preference bearer shares of PmSiebenSat.1 Media AG, a Geman stock 
corporation (AkfIengexellsch~~fi)-The Letter also made reference to certain discussions 
between German come1 md SimpsonThacher & Bartlett LLP abcrut the German regulatory 
regime and German tender offer practice and mechanics in connection with the Offer and 
relevant to the relief sought. 

This leBer is rendered at your request solely in connection with the Letter and is limited to 
matters of German law and practice. This letter is provided incidentally to, and in the 
ordinary course of, our practice ofGemm law in Germany, does not purport to cover my 
aspects of U.S, law and witbout prejudice to my status as a "mn-appearing foreign attorney'" 
for punposes of SEC rules and practice. 

ReEfitsanwalte Skuarbcraterand lawyers admitted abroad 

Amsterdam Baceeleaa Beijing Berlin Bratisiavgl Brusscfa Budapest Cotope Dubai DOsseldrrrF 
Frankfurf am Main Hamburg Hand Ho Chi Minh City Hang Komg bndm Madrid Milan 



@ FRESHFIELDS BRUCKHAUS DERlNGER 

We hereby aclukowledge that we have been and are German counsel to the Qff'eror Parties in 
connection with the Offer and that the references in the ktter to discussions with Geman 
caunsel about the des~riptionof the German regulatory regime and German tender offer 
practice and mechanics contained in fhe Letter refer to discussions with FreshfieIds 
Bruckhaus Deri,nga. We have reviewed the Letter, and we believe the descriptions of the 
German regulatory regime and German tender offir practice and me~hanicscontained 
therein *areaccurate. The statements of German legd a d  regulatory requirements and 
practice contained in the Letter consist ofbrief summaries only and should not be construed 
as a comprehensivedescriptian of all relevant isma. 

If we can be of any firtlier assistance or if you have any M e r  questions, please do not 
hesitate to contact the undemiped. 

Racqlrel Russell, Esq- 
David Qrlic, Esq.  
Division ofM d e t  Reptat i~a,$mrities and ExchaageCommission 

Mark D. Pflug, Esq. 
Simpson Thacher & BnrfletrLLP 


