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In a Washington Post article published appropriately enough on Halloween this year, 

entitled “A Last Push to Deregulate: White House to Ease Many Rules,” EPA spokesperson 

Jonathan Shrader was asked about the highly controversial Clean Air Act rulemaking that EPA 

intends to adopt that will effectively eliminate the new source review (NSR) protections that 

apply to existing power plants. He replied that any rule that EPA completes in the remaining 

time under this administration will be “more stringent than the previous one.” The only way for 

that statement to be true with respect to this NSR rulemaking – or the national parks rule 

discussed in the following section of my testimony -- would be for EPA to abandon these 

rulemakings. EPA is rushing to adopt these two Clean Air Act (CAA) rules that will dramatically 

weaken current law and are in no respect more stringent than existing rules. 

Indeed, the statement by EPA’s spokesperson is demonstrably false. And the proof is to 

be found within the Bush administration itself: (1) in the very words of outraged, dissenting 

officials from EPA and the National Park Service; and (2) in the formal objections (or 

nonconcurrences) lodged by principled EPA offices and officials in opposition to these two 

dangerous rules. 

* * * * *  

EPA will issue several controversial, harmful and in all likelihood illegal rules under the 

Clean Air Act prior to January 20th, 2009. For example, the agency has signaled its intention to 

weaken the Act’s NSR rules to allow emissions increases from oil refineries, chemical plants, 

and other major industrial polluters to escape review and control, by artificially separating – and 

thereby ignoring – emissions increases that occur at multiple pieces of equipment at a facility.  

See generally the proposed EPA rule published on September 14th, 2006 at 71 Fed. Reg. 54,235. 
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Similarly, EPA plans to adopt a rule that weakens the Act’s NSR program (yet again) by 

allowing mining operations and factory farms to ignore so-called “fugitive emissions” that under 

today’s law must be included in determining whether a facility is a “major source” subject to 

Clean Air Act control programs. EPA’s weakening rule change effectively will exempt mines 

and factory farms from important Clean Air Act regulations. See generally the proposed EPA 

rule published on November 13th, 2007 at 72 Fed. Reg. 63,850. 

Finally, there are controversial, damaging and unlawful Clean Air Act rules that EPA has 

issued in recent months, such as a rule in which the White House overruled EPA fewer than 24 

hours before the rule’s signature, prohibiting EPA from monitoring lead emissions from facilities 

that emit more than 1,000 pounds per year of lead. Instead, the White House allowed EPA only 

to monitor facilities emitting more than 2,000 pounds of lead per year, resulting in more than 200 

lead polluters nationwide that now will go unmonitored. For example, residents of Cass County, 

Indiana, Charlevoix County, Michigan, Lawrence County, Pennsylvania, Cuyahoga County, 

Ohio, Oswego County, New York, Harris County, Texas and Dakota County, Minnesota won't 

have the benefit of lead monitors downwind of the cement plants, oil refineries or lead smelters 

in their communities, thanks to the irresponsible White House intervention. (To find out if a 

community has a facility that should have a lead air monitor (but won't), check out NRDC’s map 

of lead polluters here: http://www.nrdc.org/health/effects/lead/lead_emitters_maps.asp.) 

My testimony today, however, will focus on two new source review (NSR) rules under 

the Clean Air Act that the EPA plans to finalize in the coming weeks: one eviscerating air quality 

safeguards that apply to industrial air pollution near national parks and wilderness areas; and the 

second effectively eliminating NSR control obligations covering existing power plants – the 
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largest industrial source of criteria air pollution, toxic air pollution and global warming pollution 

in the United States. 

I. EPA’s Rule to Allow Significant Air Pollution Increases From Power Plants 

The Clean Air Act requires an existing industrial facility such as a power plant to 

undergo new source review (NSR) – requiring pollution controls and air quality review and 

sometimes emissions offsets -- whenever it makes a “modification.” This is defined in the statute 

as, inter alia, any physical or operational change that “increases the amount of any pollutant 

emitted.” CAA § 111(a)(4) (emphasis added). EPA has always – quite logically and across 

Republican and Democratic administrations alike – defined a pollution “increase” as more 

pollution after a facility change than there was before, measuring that pollution in tons per year.  

For example, a change that causes pollution to increase by more than 40 tons per year requires 

the facility either to offset that pollution increase (with a pollution decrease elsewhere at the 

plant), or to install pollution controls such as Best Available Control Technology (BACT).   

In a 2005 decision, the U.S. Court of Appeals for the D.C. Circuit held that “the CAA 

unambiguously defines ‘increases’ in terms of actual emissions.” 413 F.3d 3, 39 (D.C. Cir. 

2005). Specifically, after reviewing the various ways that the 1977 Congress chose to modify the 

terms “emit” and “emitted, the Court concluded that Congress was “conscious of the distinction 

between actual and potential emissions,” and “use[d] the term ‘emitted’ to refer to actual 

emissions.” Id. 

In the 1977 amendments to the CAA, Congress further defined “major emitting 

facilit[ies]” as “stationary sources of air pollutants which emit, or have the potential to emit, one 

hundred tons per year or more of any air pollutant.” 42 U.S.C. § 7479(1) (emphasis added). 

Thus, brand new sources of air pollution such as a new plant must obtain NSR permits and install 
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BACT if they will create more than 250 tons per year of pollution. For new power plants, 

Congress set that threshold even lower – 100 tons per year. And as noted above, existing plants 

that undertake changes causing more than 40 tons per year of pollution, for example, must also 

install pollution controls or offset those pollution increases with decreases. 

In a proposed rulemaking in 2005, 70 Fed. Reg. 61,081 (October 20, 2005), followed by 

a supplemental rulemaking proposal in 2007 (72 Fed. Reg. 26,202 (May 8, 2007), EPA proposed 

to redefine emissions “increases” at power plants under the NSR program. EPA proposed to no 

longer define emissions increases for power plant modifications based upon actual emissions 

increases on an annual basis (measured in tons per year, following the statute). Instead, EPA’s 

planned rule would define emissions increases based upon a facility’s potential emissions 

(relating to its highest historic capacity levels), measured on an hourly basis. 

In its proposal, EPA asserted that it has discretion “to propose a reasonable method” to 

decide how emissions increases are to be measured” 72 Fed. Reg. 26,219/2. And in an eyebrow-

raising passage, EPA expressed “respectful[] disagree[ment]” with the D.C. Circuit’s 2005 ruling 

that the Clean Air Act requires emissions increases to be measured based upon “actual, not 

potential” emissions. 70 Fed. Reg. at 61,091. The D.C. Circuit and Supreme Court subsequently 

rejected EPA and utility industry appeals of the D.C. Circuit’s 2005 holding, yet EPA has not 

explained how its planned rule would be consistent with that binding court precedent. 

The crux of EPA’s weakening rule change is to render irrelevant how many hours a 

power plant operates each year after it undertakes construction activity that enables it to run 

longer and harder and thereby pollute more. A dirty, grandfathered power plant that undertakes a 

so-called “life extension” project in order to prolong its operating life and increase power 

generation may well experience marginal improvements in its hourly pollution rate. But if that 
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power plant runs longer and harder than it did before the life extension project, as history shows 

power plant operators invariably do, then the increased operating time will swamp any marginal 

emission improvements in hourly emissions rates; the total annual pollution levels from that 

power plant will be vastly higher after the construction project than before. In other words, the 

power plant and surrounding air quality will be dirtier, by hundreds, thousands or even tens of 

thousands of tons per year. This situation – with its higher (i.e., “increased”) air pollution levels 

– is precisely what Congress intended to be controlled through the NSR program, and precisely 

what the planned EPA rule change exempts from pollution control. 

Thus, on the question of measuring emissions “increases” based on annual emissions 

(longstanding, current law) versus grossly weaker hourly emissions (EPA’s planned rule 

change), it is important to appreciate the absurdity of EPA’s position. EPA pretends that 

Congress meant to allow the agency to interpret “increases” in section 111(a)(4) to allow 

constructive activity at existing power plants to escape control when pollution increases exceed 

thousands or even tens of thousands of tons per year, while Congress applied BACT on new 

major sources of 250 and even 100 tons per year, 42 U.S.C. § 7479(1), (and even stricter controls 

and offsets on new major sources at even lower thresholds in nonattainment areas). In EPA’s 

view, Congress was acutely concerned with controlling new power plants that produced over 100 

tons of additional air pollution each year, but Congress was perfectly apathetic and even 

accepting in the face of existing, grandfathered, and uncontrolled power plants that would 

produce over tens of thousands of additional tons of air pollution each year that would escape 

control.  

Revealingly, neither EPA’s proposal nor supplemental proposal offers a rational 

explanation for this outcome flowing from EPA’s strained legal interpretation. Nor does EPA 
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proffer any explanation or legislative history justification why Congress would make such an 

absurd choice -- allowing air quality to degrade in this fashion from existing power plants but not 

from new ones. 

EPA Itself Projects its NSR Rule Will Increase Pollution in Many Parts of the Country 

Materials accompanying EPA’s supplemental proposal reveal EPA admissions that the 

rule would result in: entire counties in Tennessee, Pennsylvania and Ohio experiencing SO2 

emissions increases between 3,001 – 34,275 tons per year, with no adjacent or nearby counties 

experiencing emissions decreases that would offset those emissions increases. Humphreys 

County, Tennessee alone experiences a projected SO2 emissions increase of 34,275 tons per year. 

Counties in eastern Michigan, Georgia, Indiana and Wisconsin each would experience SO2 

emissions increases between 3,000 – 6,801 tons per year, and counties in Illinois, Indiana, South 

Carolina, Georgia, Alabama, Pennsylvania, Ohio and New York each would experience SO2 

increases between 1,001 – 3,000 tons per year. 

EPA admits further that the rule would result in widespread NOx emissions increases that 

would not be allowed under current law: entire counties in Michigan, Utah, Arizona, New 

Mexico and Wisconsin would experience NOx emissions increases between 1,000 – 3,172 tons 

per year. Counties in Washington, California, Arizona, New Mexico, Utah, Colorado, Wyoming, 

Montana, Minnesota, Wisconsin, Michigan, Illinois, Florida, South Carolina, North Carolina, 

Alabama, Pennsylvania and New York, among many others, would experience county-wide NOx 

emissions increases between 40 – 1,000 tons per year. 

Examining several case studies in which the proposed rule was applied to actual 

emissions data and identified plants, EPA’s Office of Enforcement of Compliance Assurance 

(OECA) concluded that the proposed rule would allow increased SO2 emissions exceeding 
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13,000 tons per year from a single analyzed plant to escape control, when those increases would 

require control under current law. In other plant-specific case studies, OECA projected emissions 

increases under the rule of 939 tpy of SO2 and 1,405 tpy of NOx in one example, and 1,700 tpy 

of SO2 and 507 tpy of NOx in another. In one example, the annual SO2 emissions increase that 

the rule would allow to escapes control is over 327 times the de minimis threshold for SO2 under 

current law. The OECA pollution analysis of the proposed rule is available here: 

http://www.nrdc.org/media/docs/051013a.pdf. 

Finally, EPA has admitted further that the NSR rule could allow power plants to 

increase their CO2 emissions by up to 74 million tons per year, in a July 24, 2008 letter from 

Robert J. Meyers, Principal Deputy Assistant Administrator for EPA’s Office of Air & 

Radiation to Congressman Waxman. 74 million tons of CO2 is roughly equivalent to the total 

annual CO2 emissions of about 14 average coal-fired power plants, or the annual emissions from 

50 million vehicles. Adding 74 million tons of CO2 emissions to the atmosphere each year would 

nearly double the amount of greenhouse gas emissions that EPA’s Energy Star program helped 

prevent in 2007. 

These are EPA’s own figures. And it is absolutely crucial to recognize that all of these 

analyses were conducted prior to the D.C. Circuit’s vacatur of EPA’s Clean Air Interstate Rule 

(CAIR) and Clean Air Mercury Rule (CAMR). (See below.)  Following those vacaturs, without 

those rules to suppress some of the emissions increases, the NSR rule would result in 

significantly higher emissions increases of SO2, NOx, PM2.5 and global warming pollution than 

even the projections above from individual power plants and entire states. 
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With CAIR and CAMR Vacated, the Emperor’s Rule Has No Clothes 

On July 11th, 2008, the U.S. Court of Appeals for the D.C. Circuit vacated EPA’s Clean 

Air Interstate Rule (CAIR) in its entirety. See State of North Carolina v. EPA, No. 05-1244 (D.C. 

Cir.), 2008 U.S. App. Lexis 14733 (July 11th, 2008). In addition, on February 8, 2008, the D.C. 

Circuit vacated EPA’s Clean Air Mercury Rule (CAMR) in its entirety. New Jersey v. EPA, 517 

F.3d 574 (D.C. Cir. 2008). Finally, although the D.C. Circuit upheld EPA’s Clean Air Visibility 

Rule in Utility Air Regulatory Group v. EPA, 471 F.3d 1333, 1339 (D.C. Cir. 2006), the court 

did so primarily based upon EPA’s reliance on CAIR to satisfy the Clean Air Act’s requirements 

for “Best Available Retrofit Technology” (BART). See generally 471 F.3d at 1337-1341. 

EPA relied upon the presence and application of CAIR, CAMR and CAVR as its primary 

and fundamental rationale for declaring that the instant NSR rule change would not have a 

harmful impact on local air quality or county-level power plant emissions: 

Nonetheless, we want to comprehensively examine the outcomes of a maximum hourly 
emissions increase test, using a robust methodology based on conservative (that is, 
protective of the environment) estimates. We therefore developed two IPM scenarios, 
which we call the CAIR/CAMR/CAVR NSR Availability Scenarios, or, more simply, the 
NSR Availability Scenarios, to examine how changes to major NSR applicability under 
the proposed regulations could, by allowing sources to make repairs or improvements 
that increase hours of operation, affect emissions and control technology installation. 

 
72 Fed. Reg. at 26,208/3. 

States’ implementation of the Acid Rain, CAIR, and [Best Available Retrofit Technology 
(BART)] programs will generate significant reductions in pollution and thereby decrease 
the likelihood that an unreviewed source could cause an increment violation. We 
conducted modeling to estimate the impact of the CAIR program on nationwide 
emissions trends and ambient concentrations. The modeling shows that emissions are 
predicted to decline in all parts of the country. With nationwide emissions declining, 
there is a decreased likelihood that unpermitted emissions increases could violate a PSD 
increment by returning a given geographical area to levels above that area’s historical 
actual levels. 

 
70 Fed. Reg. at 61,094. See also 72 Fed. Reg. 26,208/2 (repeating the same argument).  
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EPA failed to evaluate SO2 and NOx control device installations, national emissions, 

regional, county-level and local emissions, and impacts on air quality for power plants without 

assuming implementation of CAIR, CAMR and CAVR. Id. at 26,208-26,213. Moreover, basic 

EPA assumptions about local and national emissions behavior from the power sector no longer 

hold true following the vacatur of CAIR, to the extent there was even any truth in those 

assumptions before the court decision.  

I have previously critiqued EPA’s fundamentally flawed reasoning pretending that CAIR 

could supplant the statutory NSR program. But EPA’s rationale has a special poignancy and 

indefensible ring following the judicial vacaturs of CAIR and CAMR: EPA’s “modeling to 

estimate the impact of the CAIR program on nationwide emissions trends and ambient 

concentrations” now no longer holds any relevance or support for adoption of the instant NSR 

rulemaking, even as it yielded no support for this rule prior to vacatur of CAIR. And the Acid 

Rain program has already achieved its second phase SO2 emissions targets, meaning that 

program will not produce “declining” nationwide emissions of SO2, nor does it even require 

reductions in the other NSR-regulated air pollutants to which EPA’s deregulatory rulemaking 

would apply. Finally, the BART program does not cover all of the EGUs to which this 

deregulatory rulemaking would apply, the BART program does not have the geographic sweep 

of this rulemaking, and the BART program does not cover all of the NSR-regulated pollutants to 

which EPA’s rulemaking would apply. 

In light of the vacaturs of CAMR and CAIR, and the failure of CAIR to satisfy the 

obligation for BART in CAVR, EPA no longer has any basis for relying upon CAIR, CAMR or 

CAVR to provide any rationale sounding in law, policy, air quality, public health, environmental 
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protection or emissions control that would justify adopting the instant NSR rulemaking. 

Following these fundamentally changed circumstances since EPA first proposed the NSR 

rulemaking in 2005 and later published its supplemental notice of proposed rulemaking in 2007, 

EPA was called upon by NRDC, Senators Boxer and Carper, and Congressman Waxman either 

to abandon the instant NSR rulemaking or to convene a new round of notice and comment 

rulemaking. The latter would offer the public, state and local air quality regulators and regulated 

industry the chance to comment on the changed circumstances following the vacatur of CAIR 

and CAMR, and any additional modeling that EPA should perform to assess the air quality 

impact of its rulemaking. To date, EPA has refused to grant or even so much as respond to these 

requests. Instead, all indications are that EPA will finalize the NSR rule before this 

administration leaves office. 

Even CAIR Would Not Have Cleaned Up the Electric Power Sector to Justify This Rule 

In a spreadsheet that EPA submitted to members of the Senate Environment and Public 

Works Committee in 2005, EPA identified the specific electric generating units (EGUs) in the 

28-state plus District of Columbia CAIR region that would still lack scrubbers (for SO2) or SCR 

(for NOx) or both under a CAIR-CAMR-CAVR scenario in 2010, 2015, and 2020. The results of 

EPA’s own projections are truly astonishing: 

 
Year  No SCR or 

Scrubber  
< 25MW  

No SCR or 
Scrubber  
> 25 MW  

SCR Only 
(No 

Scrubber) 

Scrubber 
Only (No 

SCR)  

SCR & 
Scrubber  

Total 
EGUs  

2010  97  475  106  110  187  975  
2015  152  350  92  107  294  995  
2020  154  373  59  127  328  1041  

 
In 2010, under EPA’s CAIR-CAMR-CAVR national trading programs, a remarkable 

81% of 975 total EGUs still would lack scrubbers or SCR or both. In 2015, 70% of 995 total 



 12

EGUs still would lack scrubbers or SCR or both. And nearly fifteen years from now, in 2020, an 

astonishing 68% of 1041 total EGUs still would lack scrubbers or SCR or both. EPA does not 

project beyond 2020, but considering that the phase II CAIR deadline was 2015 and the phase II 

CAMR deadline was 2018, it is safe to predict that the 2020 figures for control device 

installation would not change significantly or even materially. EPA does not refute any of this 

information in its proposals or the accompanying administrative record. 

Accordingly, even EPA’s original CAIR-CAMR-CAVR programs – prior to the 

sweeping vacaturs by the D.C. Circuit Court of Appeals – would have left well over half of the 

nation’s EGUs lacking what are today considered available controls for SO2 
or NOx 

or both for 

an indefinite period. And of course technology will continue to advance over those periods, 

meaning even scrubbers and SCR will become outdated technologies. It is this state of affairs 

that EPA deemed sufficient to control EGUs “nationwide” in a manner justifying the essential 

elimination of the NSR program for existing EGUs, when it issued its supplemental proposal in 

2007.  But as discussed above, even those insupportable assertions are demonstrably erroneous 

following the vacaturs of CAMR and CAIR. 

The Bush Administration EPA Knows This Rule Change is so Harmful and Irresponsible, 

It Already Refused to Adopt it Once Before 

One of the paradoxes and perverse ironies of this NSR rulemaking is that the Bush 

administration itself opposed the very same approach in 2002 when the utility industry was 

clamoring for it, because EPA had concluded the approach would harm air quality and public 

health. That earlier approach allowed emissions increases to be calculated based on “the unit’s 

pre-change and post-change potential emissions, measured in terms of hourly emissions.” 67 

Fed. Reg. 80,186, 80,205 (Dec. 31, 2002) (emphasis added).  
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Here is what the EPA said about this rejected approach in 2002: 

• “[W]e also expressed concern about the environmental consequences associated with the 
Exhibit B provisions. For one, you could modernize your aging facilities (restoring lost 
efficiency and reliability while lowering operating costs) without undergoing 
preconstruction review, while increasing annual pollution levels as long as hourly 
potential emissions did not change.” 67 Fed. Reg. at 80,205/2. 

 
• “We agree that a potential-to-potential test for major NSR applicability could lead to 

unreviewed increases in emissions that would be detrimental to air quality and could 
make it difficult to implement the statutory requirements for state-of-the-art controls.” Id. 
at 80,205/3. 

 
Like the instant rulemaking, that earlier EPA-rejected approach to defining emissions 

“increases” would have permitted sources to increase actual annual emissions without NSR 

review and pollution controls as long as they did not increase their achievable hourly emission 

rates. Id. Thus, large annual emissions increases would have gone unreviewed and uncontrolled 

based upon sources increasing emissions up to their historic highest capacity levels based on 

hourly emissions rates. As it was this very feature that caused the Bush administration to reject 

this earlier approach in 2002 due to its air quality hazards, it is deeply cynical for EPA to adopt 

the same approach today and disingenuous for the administration to misrepresent and dismiss the 

rule’s harmful impacts. 

EPA’s Enforcement Office Has Blasted and Formally Objected to the Planned Rule 

In a highly critical August 25, 2005 memorandum commenting on a draft of EPA’s 

proposed rule, the Air Enforcement Division (AED) of the Office of Enforcement and 

Compliance Assurance (OECA) attacked many key premises that EPA nevertheless went on to 

rely upon in its proposed rulemaking. OECA made the following points, among others:  

• Under the proposed “achievable” test, no change causing an emissions increase, capacity 
or otherwise, at an EGU would trigger NSR.  

 
• Under the “achieved” test, in only the rarest of operational circumstances would a change 

causing an emissions increase, capacity or otherwise, trigger NSR.  
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• Neither test measures “actual” emissions. 
 
• Neither test would provide nationwide consistency in emissions calculations.  
 
• EPA cannot rely on CAIR and BART alone to obtain emissions reductions from EGUs.  
 
• The rule does not address how CAIR and BART will protect local air quality.  
• The rule is inconsistent with Congressional intent. 
 
• The rule is inconsistent with case law.  

 
The OECA memorandum is available here: http://www.nrdc.org/media/docs/051013.pdf. 

In short, OECA’s critique convincingly shows that the planned rule serves no beneficial 

purpose at all, let alone the intended purposes of the Clean Air Act, which it blatantly flouts. 

EPA addressed very few, if any, of the “significant concerns” raised in OECA’s comments – 

either in the original proposal or the supplemental proposal. 

Although OECA has long expressed serious concerns about the “adverse[] impact” the 

proposed rule would have on its pending NSR enforcement cases against power plant defendants, 

OECA Mem. at 1, these concerns fell on deaf ears. OECA repeatedly emphasized the importance 

of including language in the rule to “expressly and plainly state” that it would only be applied to 

prospective conduct. Id. at 14; see id. at 11. OECA also pointed out that the rule did not address 

recordkeeping or reporting requirements, absent which the rule would be “effectively 

unenforceable.” Id. at 10. Despite these recommendations, EPA did not include language in the 

proposed rules that would limit the rule to prospective conduct or require recordkeeping and 

reporting specific to the new emissions test. 

OECA also critiques the agency’s contention that Congress was concerned about 

regulating capacity, as opposed to emissions, as “fatal” to the enforcement cases. Indeed, the 

notion that “we have not expanded capacity, and consequently NSR was not triggered” is 
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industry’s “favorite defense.” Id. at 13. Unconcerned, EPA’s proposal repeated these erroneous 

contentions.  

In sum, OECA expressed the view that “a better approach [than the proposed tests] would be 

not to tinker with the NSR test at all.” Id. at 5 (emphasis added). Such a strong statement from OECA 

should have triggered major revisions and reconsideration of the proposed tests. Instead, the agency 

barreled ahead, ignoring the concerns of its enforcement staff and finalizing a proposed rule that is 

for all material purposes identical to the one so severely critiqued within the agency. It is this rule 

that EPA plans to adopt before the current administration leaves office. 

Finally, there are reports that OECA and several EPA Regional offices have formally 

objected to EPA’s adoption of the NSR power plant rule in recent weeks, registering what are known 

as “nonconcurrences” at the highest levels within the relevant offices. In my experience, such 

nonconcurrences are exceedingly rare and mark a profound professional disagreement with an EPA 

rule. If the current administration does proceed with this rulemaking, it will be over the objections of 

the professional and political officials responsible for enforcing the Clean Air Act’s protections on 

behalf of all Americans.  

Power Plant Capacity Factors, Emissions Headroom and the NSR Rule 
 

NRDC and the Clean Air Task Force retained the respected firm MSB Energy Associates 

to examine the current usage levels of coal-fired power plants and emissions headroom related to 

this capacity, in the context of the aforementioned NSR rulemaking. Specifically, MSB Energy 

Associates examined the proposition underlying and fundamental to the NSR rulemaking -- that 

existing plants are currently operating at or very close to full utilization, and therefore that there 

is little or no potential for increased emissions as a result of the EPA rule change.  

The MSB analysis demonstrates that the NSR rulemaking would allow 

massive and widespread uncontrolled increases in SO2 and NOx emissions increases from the 
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vast majority of coal-fired power plants in the country. This result occurs because the rule 

permits physical and operational changes to operate at up to – and even beyond -- an 85% 

capacity factor level, to increase total annual emissions significantly and escape NSR 

review, and therefore to escape the requirement to control those increased emissions. 

The MSB analysis, moreover, is conservative, yielding projected emissions increases 

under the NSR rulemaking that are lower than actually may be experienced through the rule’s 

implementation. That is because the various options under EPA’s NSR rulemaking allow power 

plants to increase their capacity factors above the 85% level examined by MSB, since the rule 

allows physical and operational changes that enable or facilitate capacity increases up to a plant’s 

maximum physical and operational capacity. 

Specifically, the MSB Energy Associates analysis finds: 

• The 439 coal-fired power plants analyzed, including utility and non-utility plants, had an 
overall capacity factor of 74% in 2007. Individual capacity factors for plants in the group 
ranged from highs close to 100% down to lows in the 5-6% range. About 6% of the coal-
fired capacity had capacity factors greater than or equal to 90%, while about 15% of the 
capacity had capacity factors greater than or equal to 85%. Put differently, approximately 
85% of the plants analyzed currently have capacity factors less than 85% -- they have 
headroom to increase capacity and therefore emissions under the PSD/NSR rule. 

 
• If one assumes that all of the existing coal-fired power plants will make changes in order 

to achieve the capacity factor of at least 85% under the revised rule, this would lead to an 
increase in coal-fired generation of 16% (over 2007 levels) from these plants. This 
increased level of generation would result in an additional 18% of SO2 and NOx and 15% 
of CO2 emitted by these plants.1 These emission increases total 1.6 million tons of SO2, 
0.5 million tons of NOx, and 319 million tons of CO2. 

 
• Of the 439 plants analyzed, identified in a spreadsheet accompanying the MSB Energy 

Associates memorandum, 308 have the headroom to be able increase SO2 emissions by 
more than 100 tons per year, and 322 have the headroom to be able to increase NOx 

                                                 
1 As the MSB Energy Associates memorandum notes, these increases are actually understated. A number of power 
plants – especially non-utility plants – do not report SO2 and CO2 emissions to the EPA, so the MSB analyst was 
unable to develop actual emission rates to use to convert the additional generation to emissions. He estimated that, 
substituting the overall average emission rates for actual emissions rates for the plants for which we do not have 
actual emission rate data, the potential SO2 increase would be 19% rather than 18%, and the potential CO2 increase 
would be 16% rather than 15%. 
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emissions by more than 100 tons per year. 100 tons per year, of course, is the major 
source threshold for power plants. 42 U.S.C. § 7479(1). Also, 335 plants out of the 439 
have potential SO2 increases, NOx increases, or both of more than 100 tons per year. 

 
Regarding SO2, it is true of course, as the MSB memorandum notes, that the Clean Air 

Act limits the total amount of SO2 that can be emitted from power plants under Title IV; so there 

could not actually be an overall increase of 1.6 million tons from the utility sector. And there is a 

regional cap on summertime NOx emissions in the eastern U.S. under the NOx SIP Call – which 

does not, however, cap overall or annual NOx emissions from the utility sector. In both cases, 

however, these programs do not do not strictly limit emissions from any particular plant, so the 

potential for localized SO2 and NOx emissions increases under the instant rule would be 

significant and alarming for purposes of local and regional air quality, public health, the 

environment, national parks and visibility – all the province of the NSR program. 

The MSB analysis shows that under the planned NSR rule, 335 power plants out of the 

439 examined – or over 76% -- could increase emissions of SO2 or NOx or both by 100 tons per 

year, or more, while completely escaping any requirement to add pollution controls. Such an 

outcome is especially indefensible and unlawful, as an emissions increase of 100 tons per year is 

the major source threshold for new power plants, and this rule is addressing modifications at 

existing power plants under CAA section 111(a)(4). EPA’s proposed tests would allow changes 

that cause enormous annual emission increases to evade review, well in excess of 100 tons per 

year. In embracing this approach, EPA disregards Congress’ clear intent for NSR to guard 

against such actual, annual pollution increases. 

 

II. EPA’s Rule to Weaken Air Quality Protections for National Parks 
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A central tenet of the Clean Air Act’s Prevention of Significant Deterioration (PSD) 

program is: 

. . . to preserve, protect, and enhance the air quality in national parks, national 
wilderness areas, national monuments, national seashores, and other areas of 
special national or regional natural, recreational, scenic, or historical value. 

 
42 U.S.C. 7470(2) (emphasis added). 

 
National parks and wilderness areas exceeding a certain size threshold that existed on the 

date of enactment of the 1977 Clean Air Act Amendments (August 7, 1977) were designated by 

Congress as mandatory “Class I areas,” a designation that EPA may not change by rule. 42 

U.S.C. § 7472. Such national parks and wilderness areas are to receive the greatest protections 

afforded by the Act’s PSD program against the degradation of air quality in these treasured 

national areas. There are currently 158 Class I areas across the United States, including 48 

National Parks, 21 Fish & Wildlife refuges, and 88 Forest Service wilderness areas. 

 As concisely described in an attached fact sheet by the National Parks and Conservation 

Association: 

Under PSD, Congress established limits (known as increments) on additional amounts of 
pollution in class I areas over baseline conditions that existed in 1977 when PSD was 
enacted. Increments are in place for emissions of sulfur dioxide, particulate matter, and 
nitrogen oxides. Because Congress sought to protect air quality not just from long-term 
pollution increases, but also from fluctuations and “spikes” that occur at certain times of 
year (e.g., peak summer energy demand), it created both annual and short-term (3 and 24 
hours) increments for these pollutants. 
 

In June 2007, EPA proposed a rulemaking to substantially weaken the PSD increment modeling 

procedures used to determine both short-term and annual impacts on air quality from plants 

locating or expanding near national parks and wilderness areas. 72 Fed. Reg. 31,372-99 (June 6, 

2007) (Docket ID No. EPA-HQ-OAR-2006-0888). EPA reopened the comment period on this 

proposed rulemaking in August 2007. 72 Fed. Reg. 49,678 (August 29, 2007). 
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 Fundamentally, EPA’s planned rule change allows greater levels of harmful smog, soot, 

toxic and global warming pollution in and near national parks and wilderness areas. The rule 

change does so by weakening current, stronger rules designed to protect air quality and visibility 

in these special places, with the planned rule resorting to annual averaging gimmicks in order to 

hide and thereby ignore air pollution spikes that occur on an hourly, daily or weekly basis. 

As detailed in comments to EPA submitted by NRDC, NPCA and other environmental 

groups in 2007, the EPA proposal suffered from numerous, serious defects: 

(1) The planned rule masks short term peak pollution levels 
Pollution levels in class I areas can vary significantly over the course of a day, week, 
month and year. For instance higher pollution can occur during the daytime when more 
commercial activities take place, and during summer months, when power plants 
increase operations to meet air conditioning energy demand. Congress created short-term 
pollution increments to protect class I areas from these periods of higher emissions. 
 
EPA’s proposed rule would undermine short-term increments by turning them into 
annual average pollution limits. A facility looking to locate near a class I area could 
average the hourly and daily emissions of all pollution sources over the course of a 
year, thus hiding pollution spikes that can cause real harm in class I areas or even 
exceed the short-term increment limits. Having created a false picture of actual pollution 
levels in the class I area, the new facility could then claim the right to emit far more 
pollution than otherwise would be allowed. 
 
(2) The planned rule ignores major pollution sources in class I areas 
Under current modeling rules, a pollution source that has received a variance to exceed 
a class I increment will nonetheless still have its emissions counted when new sources 
are seeking to add pollution in the class I area. This makes sense because a variance 
source, by definition, is known to be a major contributor of pollution in the class I area. 
 
Under EPA’s proposed rule, the emissions from any pollution source operating under a 
variance would not be included in a class I increment analysis. When calculating 
pollution levels in a class I area, a new facility could simply pretend that those sources 
don’t exist. By ignoring these emissions, a new facility can claim there is more “room” 
for new pollution, thus degrading class I air quality to an even greater extent. 
 
(3) The planned rule allows manipulation of pollution accounting methods. 
Under current rules, both baseline emissions and current emissions from existing 
facilities that impact a class I area are established by looking at the most recent two 
years of operating data prior to the applicable baseline date or current date. The 
proposed rule allows actual emissions to be computed based on any time period that is 
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claimed to be “more representative” of normal source operations. The alternative time 
period could even be two non-consecutive 12-month periods picked from anytime in the 
past. This opens the door to manipulation of pollution accounting by new facilities that 
have a vested interest in producing the lowest possible pollution estimates for class I 
areas they are seeking to locate near. 
 
(4) The planned rule opens the door to 50 different standards. 
Air pollution does not respect state boundaries, and class I areas may be polluted by 
sources in many different states. It is therefore important that the methods for estimating 
class I pollution levels are the most accurate and are consistent from state to state. 
 
EPA’s proposal opens the door to 50 different standards for estimating class I 
pollution levels: Emissions "...shall be calculated based on information that, in the 
judgment of the reviewing authority, provides the most reliable, consistent and 
representative indication of the emissions from a unit or group of units in an increment 
consumption analysis...." Some states are likely to use methods that make the air in 
class I areas appear cleaner than it actually is, but EPA’s rule provides no check against 
such practices. 

 
July 19, 2007 Comments from Chesapeake Bay Foundation et al. to EPA, Document ID: EPA-

HQ-OAR-2006-0888-0066.1. 

By eliminating concern and tools for short-term emissions spikes in favor of annualized, 

averaged pollution levels, the planned EPA rule change is fundamentally dishonest, cynical and 

harmful to air quality. As rightly pointed out by my colleague Mark Wenzler, Director of Clean 

Air and Climate Programs with the National Parks and Conservation Association, “pollution 

levels do vary greatly, with emissions generally peaking during the daytime in the summer, when 

most of our families are visiting the parks. It's no comfort to the parents of a child suffering an 

asthma attack on a hike in July that the dirty air they're breathing is supposedly mitigated by 

somewhat cleaner air in the middle of January.” 

The National Park Service has strongly criticized EPA’s planned rule change. I am 

attaching to my testimony a highly critical December 2nd, 2008 email from Don Shepherd with 

the Air Resources Division of the National Park Service (NPS), along with his supporting 

spreadsheet analysis. Mr. Shepherd writes that he wished to test the proposition asserted by 
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EPA’s political management – and vigorously disputed by EPA professional staff, as discussed 

below – that the upcoming parks rule would not worsen air quality in or near national parks and 

wilderness areas. To do so, Mr. Shepherd turned to EPA’s own Clean Air Markets database to 

analyze SO2 emissions data from eleven power plants in one test state, North Dakota. 

Here is how Mr. Shepherd describes his inquiry and methodology: 

 "So what?" is usually a good question when considering engaging over some policy 
question, so i (sic) decided to satisfy my curiosity and take a look at how EPA's proposal 
to estimate emissions for  the purpose of evaluating [Prevention of Significant 
Deterioration] increment consumption might play out in the real world. (Or, in ND, as the 
case may be.) EPA has tried to justify its proposed approach on the basis that, since it is 
unlikely that all [Electric Generating Units (EGUs)] will operate at their  maximum 
actual emission rates simultaneously, it would be more realistic to assume that they all 
operate continuously at their annual average emission rates. If that is true, then the sum of 
their annual averages should always exceed the sum of their actual emissions over the 3-
hour and 24-hour averaging periods relevant to [National Ambient Air Quality Standards] 
and PSD for SO2. Let's find out if EPA is correct. 

 
December 2, 2008 email from Don Shepherd, NPS, to John Bunyak et al., NPS. Mr. Shepherd’s 

conclusions, backed by the spreadsheets accompanying his email, are a searing indictment of the 

EPA rule. His results directly contradict EPA’s purely political and rhetorical claims that the rule 

will not allow or result in dirtier air. Comparing EPA’s planned dirtier approach to the 

approaches mandated by current agency rules, which protect against air pollution spikes over 

short term (3-hour and 24-hour) periods, he finds that the planned approach would: 

• “underestimate[] total actual 3-hour (block average) SO2 emissions from these eleven 
EGUs 761 times (26% of the possible results) in 2006, with the worst case 
underestimating 3-hour SO2 by 25%”; 

• “underestimate[] total actual 24-hour (block average) SO2 emissions from these eleven 
EGUs 89 times (24% of the possible results) in 2006, with the worst case underestimating 
24-hour SO2 by 14%”;  

• “underestimate[] total actual 30-day (rolling average) SO2 emissions from these eleven 
EGUs 52 times (15% of the possible results) in 2006, with the worst case underestimating 
30-day SO2 by 7%.” 
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Mr. Shepherd rightly concludes: “[t]he approach proposed by EPA clearly fails this test and 

frequently and significantly underestimates actual emissions from this group of EGUs. This leads 

me to wonder if anyone at EPA actually bothered to do a ‘reality check’ on its proposal?” 

 The inescapable and tragic truth is that no evidence or analysis in EPA’s proposed 

rulemaking or administrative record contradicts the National Park Service analysis. Indeed, we 

now know that internal EPA analysis and conclusions by professional staff in EPA’s Regional 

offices echo and amplify upon these same conclusions. 

 For example, an internal analysis prepared by EPA’s regional office in Kansas City, 

Kansas, examined a candidate power plant in Kansas. (Attached.) The analysis reveals that the 

dirtier approach that EPA plans to finalize would allow SO2 emissions during 2,857 operating 

hours at this plant, covering a period of 121 days out of the year, to be higher than under the 

more protective approach codified in current law. The analysis states: “[t]his would mean that 

2857 hours/121 days with higher hourly emissions than the annual mean would not be evaluated 

under current proposal and would be compared against a standard which allows only one 

exceedance per year.” The Regional officials conclude that under the approach reflected in the 

upcoming rule, violations of the limits (“increments”) that Congress imposed on additional air 

pollution allowed in national parks “would be underestimated by 1.5 – 13 times.” 

 Accordingly, the Regional analysis reached the following damning conclusions about the 

approach planned for adoption by political officials in EPA headquarters, the Office of Air 

Quality Planning and Standards: 

• “OAQPS made erroneous assumption that a more representative picture of actual 
conditions can be found by promoting annualizing emission rates.  Little source 
interaction is observed in many cases based upon over 20 years of reviewing PSD 
modeling.” 

• “When little source interaction is observed, increment consumption is literally a function 
of individual source release characteristics and emission rates.” 
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• “Annualized emission rates will relieve increment violations derived from maximum 
actual emission rates, contrary to OAQPS stated opinion that proposed rulemaking will 
still remain protective of increments.” 

 
The National Parks and Conservation Association fact sheet discussed earlier contains a 

series of astonishing statements – remarkable for their sheer number, bluntness and principled 

objection – from the National Park Service (NPS) and EPA regional officials, blasting EPA’s 

planned rule change and the adverse air quality impacts from coal-fired power plants. I excerpt 

only some of the more revealing criticisms here: 

• “The [Clean Air] Act does not … allow for shopping about for emissions data 
from multiple time periods that may be far-removed from the baseline date.” NPS; 

• “By allowing a different period to be chosen for each unit to represent actual 
emissions as of the baseline date, EPA is adding to the complexity and the potential 
gaming of an already complex task … [because] it makes PSD baseline concentration(s) 
up for interpretation by every applicant.”  NPS; 

• The new EPA approach “represents a 180-degree about-face from” recent EPA 
guidance.  NPS; 

• “[U]se of annual average emissions would not detect the peak impacts of a facility 
that previously operated a few hours each day for the entire year and then increases … 
operation[s]” NPS; 

• The proposed EPA methodology “provides the lowest possible degree of 
protection of short-term increments and it is usually the 24-hour increment that is the 
most critical” for protecting air quality.  NPS; 

• The proposed rule “ignores the reality that some sources, such as EGUs, often 
have peak production in response to external factors and may well peak concurrently.” 
NPS; 

• “[T]he current draft may actually muddle matters more….” EPA Region 1; 

• “[T]he draft appears to allow the use of annual emission rates to assess short-term 
increment consumption. This will fail when, for example, a source is permitted to operate 
seasonally or is permitted to operate 8760 hours per but typically operates a much lower 
number of hours.” EPA Region 1; 

• “[The final rule] could significantly underestimate the emission and therefore 
underestimate the actual impacts.” EPA Region 2; 

• “[W]e do not agree that using annual average emissions for short term impacts is 
an improvement over the method that is in the [existing] guidance … [which] has been 
successfully implemented for many years.” EPA Region 2; 
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• “We believe that the proposed approach … for defining the baseline or current 
year concentrations is inappropriate and could lead to “gaming” the increment 
calculation. …. [T]he rule would allow the source to arbitrarily pick and choose which 
years to model. It could allow sources to pick a year solely because it is most beneficial 
to the outcome of the modeling.  We believe this is not consistent with the intent of 
Congress.” EPA Region 2; 

• “[A]llowing the use of proprietary models without requiring that the workings of 
the model be disclosed for both the reviewing agency and the public could erode the 
credibility of the Agency's permitting actions.” EPA Region 3; 

• “The proposed addition to the definition of Actual Emissions … is grossly 
inadequate” and “opens the door to totally frivolous documentation” of a source’s 
emissions. EPA Region 3; 

• “The exclusion [from the baseline of certain sources that have received variances] 
gives a permanent ‘pass’ to sources that happen to obtain a variance regardless of 
subsequent events [or that are] granted based upon error or mischief.” EPA Region 3; 

• “[T]here remain a number of revisions to the increment calculating procedures 
that would reduce consistency, accuracy and public review as provided in EPA’s current 
guidance and regulations and could allow greater deterioration of air quality in clean 
areas rather than preventing significant deterioration.” EPA Region 4; 

• “[I]n the case where hotspots are due to single sources, the use of average short-
term rates will likely underestimate expected actual short-term concentration increases.” 
EPA Region 5; 

• “Using annual emissions smoothes out the actual emission peaks and valleys and 
could result in the modeling significantly underestimating the actual maximum short-term 
impacts for many source categories. That means that compliance with the short-term PSD 
increments cannot be assured.” EPA Region 5; 

• “Our main concern continues to be that this action allows short-term emission 
rates to be estimated from annualized average emission rates.  This estimation will result 
in a significant underprediction of the actual impact and lead to worsening air quality.” 
EPA Region 6; 

• “To change the guidance would undermine many of the permits issued in our 
Region.  From our experience, the use of annual averaged emissions is often significantly 
different for many industrial emissions, including coal burning power plants and the 
resultant impacts of annual averaged values would not be protective of short-term 
increments.  It has also been our experience that short-term increment issues have driven 
the level of controls for some facilities and resulted in overall less emissions from a 
project.  This affect would be weakened by the use of an annual average emission rate.” 
EPA Region 6; 

• EPA is arguing that it can use annual emissions as an accurate measure of 
increment consumption. But “the argument …lacks foundation” and “will likely mask the 
peak short term concentrations of pollutants.” EPA Region 7; 
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• “Dating back only to 2005, the EPA stated that use of annualized emission rates 
likely underestimates short-term impacts. In the Regional Haze Regulations and 
Guidelines for Best Available Retrofit Technology (BART) Determinations, EPA opined 
that the use of an annualized emission rate potentially underestimate visibility impacts.” 
EPA Region 7; 

• “Since the inception of this rule, Region 7 has expressed its concern that 
codification of any procedures which allow for the use of long-term emission rates when 
modeling against short-term increments would not be reflective of the goal of the PSD 
program – to minimize the degradation of air quality and preserve the existing air quality 
in areas of the country that currently enjoy clean air.” EPA Region 7; 

• “Allowing the use of the annual emissions rate rather than a source’s maximum 
emissions rate could seriously underestimate the change in concentration for the 24-hour 
or 3-hour time periods.” EPA Region 9; 

• The proposed rule’s preamble states that a PSD permit applicant is not required to 
release “proprietary data and/or software that may be used in the development of model 
inputs.” “We believe that the public should be entitled to review all of the data used to 
analyze increment consumption, and should also be able to understand how the model is 
treating data.”  EPA Region 9; 

• “[T]his proposal … would jeopardize protection of PSD increments and limit the 
public’s ability to be involved contrary to the provisions of CAA Section 160.” EPA 
Region 9; 

• “The proposed revisions to the regulatory definitions and procedures for 
calculating increment consumption would likely result in significant underestimation of 
emissions, and cause greater deterioration of air quality.” EPA Region 9; 

• EPA Region 10 notes dozens of inaccuracies in how the proposal describes the 
legal requirements of the PSD program, describing the document as “full of errors.”  EPA 
Region 10; 

• “Because of this fundamental misunderstanding of the permit process and the lack 
of understanding of how variances work, this rulemaking misses the mark on the 
appropriate solution to the issue of increment consumption for sources with variances.” 
EPA Region 10; 

• There needs to be a “hierarchy” of methods for estimating emissions. Without 
one, the “lowest common denominator” will prevail. EPA Region 10; 

• “[T]here are still several ‘fatal flaws’ with this rulemaking. These flaws are ones 
that we raised previously and which, in our opinion, have not been adequately addressed. 
The result of these flaws is that the revised rule would substantially weaken EPA’s 
current regulations and would effectively allow for nearly unfettered deterioration of air 
quality in clean areas rather than preventing significant deterioration of air quality as 
required by Part C of Title I of the Act.” EPA Region 10; and 

• “[A]llowing the permit applicant to manipulate the emissions inventories in this 
manner completely undermines the entire increment program.  . . . . [U]sing allowable 
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emissions to establish the baseline concentration for PSD increment consumption 
analyses is NOT conservative as this will overestimate the baseline emissions and hence 
underestimate the amount of increment consumption.” EPA Region 10. 

 

Notably, copies of these internal EPA comments reveal that multiple EPA regional 

offices formally objected to the planned adoption of the weaker parks rule, through the EPA 

“nonconcurrence” process. (Remarkably, despite the very rare practice of nonconcurrences at 

EPA, both the NSR power plant rule and national parks rule prompted nonconcurrences en 

masse by EPA political and professional officials protesting these irresponsible, harmful rules.) 

We also know that the EPA parks rule is currently under review at the White House Office of 

Management and Budget, meaning that the regional nonconcurrences have been disregarded. 

The dirty parks rule – like the destructive NSR power plants rule -- is planned for adoption by 

the Bush administration as parting midnight deregulations for power plants and other major 

industrial polluters. 




















































































