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INTRODUCTION.

Tar Common Law of England in the early periods of
our history provided but very scantily for the rude and
scattered population of the country in regard to their
social exigencies, and though the expansive powers of
modern jurisprudence extend the principles of that law
very far to meet the demands of the civilized state of
this densely-peopled nation, still those principles must
be maintained generally upon the basis of their original
foundations. The highway must be kept in repair,
so that the line of road must be preserved, but the
common law did not provide for its being paved or
swept or scavengered. “ If the road be miry,” said the
old judge, “the traveller must pluck up his hose and
put on his boots.” But no indictment would lie
against the parish.

In process of time the Crowa was empowered to
issue commissions to form great sewers to drain
large districts, but no provision was made for the
smaller, but not less important, drainage which sepa-
rate and individual dwelling-houses required for the
comfort and the health of the inmates and the neigh-
bourhoed. Again, though in the Court of the Leet,
many of the minor nuisances which exist where men
congregate together in their dwellings were the sub-
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Jects of investigation and penalty, the process was
tedious and the results seldom very efficacious.

As civilization advanced, and population increased,
it became necessary that special legislation should be
resorted to for the supply of greater powers for ex-
tending the means of improving the external condition
of towns, or regulating the conduct of persons in their
out-of-door life, and repressing the nuisances and petty
annoyances by which careless or ill-regulated persons
molest, injure, or inconvenience their neighbours or the
public. But until very lately no general measure
applicable to the whole of the nation was passed by
the legislature. Where the inhabitants of any town,
or populous parish, found themselves suffering under
the grievances above adverted to, or were desirous of
improving the general state of their district for their
mutual benefit, or of extending its attractions for
visitors, they applied to parliament to make a special
law for them. In their application they sought for all
the special authorities which they considered their own
peculiar condition then required. The demand was
conceded as necessary or reasonable, though where pri-
vate rights and interests were interfered with, contests
took place with varying success to prevent their de-
struction, or to secure adequate compensation. For a
cenfury and a half will be found in the annals of
parliament a long series of the local and private Acts
of the character and for the purposes thus described.
Of course they have been most numerous during the
present century, and, making all allowance for the
variations rendered necessary by local circumstances,
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¢hey had become very uniform in their nature and
provisions, _ .

The Acts were sometimes of a limited and at other
times of a very comprehensive character. One town
would seek to provide means of improving its streets
ahd its sewers,—another to obtain adequate means of
lighting its highways and thoroughfares,—another to
establish an efficient police, or to provide a good
supply of water, or additional burial grounds, or to set
ap and regulate markets. All or several of these ob-
jects might be combined in one bill.

The legislature were content to receive the applica-
tions as they were made, and to grant them, subject
to such modifications ss each case required, but no
general measure was provided for the country until
the year 1845. Then under the ministry of Sir Robert
Peal were introduced the first of the measures which
have since been termed the Model Acts, und apply to
these several shjects.

The matters which had been the subject of so much
private legislation were classed under distinet heads.
The great experience of so many years pointed out
what were the provisions wmost usually demanded for .
the purpose of the several objects, and those provisions
sere accordingly ranged together until they formed,
as it were, & code upon the particular object. As that
object appeared to be in itself of sufficient importance
20 be dealt with separately, it was taken for the subjecs
of a particular Act of Parliament, and the various pro-
visiops or clauses, to speak technically, were passed
by parliament as measures which the legislature recog-
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nized to be fit and proper for adoption on all occasions
when applications should be afterwards made from the
inhabitants of any locality for special legislation. The
effect of the legislation was this, that parliament was
so far satisfied with these provisions that it would not be
necessary henceforward to introduce them into any bill,
but that they should be admitted as part of the future
legislation by mere reference and words of incorporation.

The number of these Acts was eleven, and they
were passed in 1845 and 1847, but the following only
relate to the subject of this work: 8 & 9 Viet. ¢. 18;
10 & 11 Viet. cc. 14, 15, 16, 17, 27, 34, 65, and 80,
These related to the purchase of land, the providing
of markets, gas, water, harbours and piers, paving and
cleansing of towns, cemeteries, and the police of towns,
while one provided for the appointment and duties of
commissioners: on this occasion also the newly-intro-
duced practice of abbreviated titles of the Acts were
adopted.

Although these models rendered much assistance in
the preparation of local Acts, still it was necessary that
there should still be such local Aets for the introduction
. of these improvements or advantages into any town, and
the expense and apprehension of local irritation tended
to prevent the application for them in many places
where they were oftentimes urgently required.

But about the same time the reports of the commis-
sioners appointed to investigate and report upon the
sanitary condition of the metropolis and great towns of
thecountry were published, and drew generalattention to
the necessity of providing sowe measures for remedying

INTRODUCTION. xi

the evils which were shown to exist in the places so
examined. And cotemporaneously with the move-
ment so caused and stimulated, the fatal epidemic
of the cholera invaded the country, and rendered it
necessary that temporary measures of a remedial nature
should be immediately taken, whilst it gave increased
effect to the movement for sanitary regulations.

In 1845, indeed, the Duke of Newcastle, then Lord
Lincoln, had introduced & bill “ For the Improvement
of the Sewerage and Drainage of Towns and Populous
Districts, and for making Provision for an ample supply
of Water, and for otherwise promoting the Health and
Convenience of the Inhabitants;” but this bill did not
pass into a law, and another bill was produced by
Lord Morpeth, in 1847, without success. But in
1848 the Act now termed the Public Health Act, also
introduced by that noble lord, was passed. The im-
portant provision of that measure was the establish-
ment of the general board of health, which was
composed of the first commissioner for the time being
of Her Majesty’'s woods and forests, and two other
persons to be appointed by Her Majesty. Of these the
first commissioner was to be the president, and one of
the others was to receive a salary. This board, sup-
plied with a secretary and clerks, was intrusted with
the superintendence of the ezecution of the Act. It
was to originate, and in some respects to control, all
the proceedicgs under it. But the commission was
only temporary, its duration being limited to five
FBRTE.

By another Act of the same session, 11 & 12 Viet.
b3
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c. 123, passed to provide against the calamity of the
cholera ubove alluded to, the general board of health,
thus constituted, was required, upon the issue of orders
from the privy council, to make and issue directions and
regulations to prevent or remedy epidemic and conta-
gious diseases. Some additional powers were conferred
upon the board by 12 & 13 Viet. ¢. 111, passed to amend
the Act of the previous year for the prevention of dis-
eases, which contained certain provisions relative to the
burial of dead, and gave the general board of health
power to superintend the providing of new burial
grounds in parishes. The clauses applicable to that
subject were only temporary, and expired after the lapse
a year. This subject, however, received more particu-
lar attention on the part of the government, and the
complaints which had long been made, and fully cor-
roborated by the interesting report of Mr. Chadwick
upon interments, were attempted to be remedied by
the legislature. In 1850, the statute, 13 & 14 Viet.
¢. 52, was passed to provide for the burial of the dead
in the metropolis. This subject was thereby placed
under the management of the general board of health,
which was thereby incorporated. But this Act was
repealed by 15 & 16 Viet, c¢. 85, which contained
other regulations for the burial of the dead in the
metropolis, and the authority of the general board
thereby created over the burial of the dead ceased.

In the Act above referred to for the prevention of
diseases, 11 & 12 Viet. ¢. 123, s. 11, the Crown was
empowered to appoint & medical member of the board
for the purposes of that Act only, and by 13 & 14

-
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Vict. e. 52, above noticed, power was given to appoint
an additional member for the purposes of that Act
also; but when it was repealed in 1832, the Queen
was empowered to eontinue, during the continuance of
the general board of health, the appointment of the
additional member of the board authorized by the for-
mer Act.

Thenceforward the board of health consisted of four
members,—one official, one honorary, and two paid com-
wissioners,—the last two being Mr. Edwin Chadwick
and Dr. Southwood Smith.

The commission was established by 11 & 12 Viet.
¢ 03, s. 4, for five years only, and its existence
therefore would have terminated at the end of the
sesslon of parliament next after August 31, 1853,
Before that time arrived, from a variety of causes, the
board had become unpopular, and much public dis-
satisfaction was expressed with its proceedings. It is
unnecessary here to discuss the justice of the com-
plaints, but no one can deny the great ability which
was exhibited in many of the impertant documents,
statements, and reports which emanated from the
board upon the epidemic cholera, the practice of
quarartine, the burial of the dead, the supply of water,
its impurities, the proper modes of drainage, and the
removal, deedorizing, and utilizing the sewage of towns,
while the greatest zeal, activity, and energy charac-

terized their labours.
It was deemed, however, advisable by the govern-

ment to alter the constitution of the board, and in
1854, by 17 & 18 Vict. ¢. 95, the provisions of the



Xiv INTRODUCTION.

former statutes applicable to this subject were re-
pealed, and a new board was created, analogous to the
poor law board, which consisted of a president, to be
appointed by Her Majesty, by warrant under her sign
manual, the secretaries of state, and the president
and vice-president of the board of trade. The presi-
dent of the board was to receive a salary, and be
capable of sitting in the House of Commons. The
duties and powers of the general board of health were
transferred to the new board, and it was enacted that
the president alone, or any two or more of the mem-
bers, might exercise the powers vested in the board.

The documents purporting to proceed from the
board, and to be signed by the president, or any two
or more of the members, and sealed or stamped with
the seal of the general board of health, were made
primé facie evidence.

The existence of this board was limited to one year.

By 18 & 19 Viet. ¢. 115, this board was continued
for another year, but it was empowered to appoint
a medical council and a medical officer. The power
to appoint & medical officer only was exercised, and
Mr. S8imon was appointed accordingly.

By 19 & 20 Yict. ¢. 85, this board was con-
tinued for another year. The 20 & 21 Viet. ¢. 88,
continued its existence until the 1st September, 1858, a
provision being introduced to the effect that if a per-
son holding an office of profit should be appointed
president of the board, he should not receive any
salary for the latter office.

In the last session of parliament there was no re-

T
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newal of the hoard, and it therefore determined on
the 1st September in this year, after an existence of
ten years.

I't will be seen by the statutes hereinafter printed that
such of the powers as were vested in the board under
the statute for the prevention of diseases are temporarily
vested in the privy council, and the control which has
been given to the board under the Public Health Aot
has been for the mest part transferred to the secretary
of state.

The termination of the board of health had not been
altogether anticipated ; indeed, it Liad been intended if
not to make the board permanent, at least to continue
it for & considerable length of time.

Experience showed that the Public Health Act Te-
quired amendment, and, in 1855, Sir Benjamin Hall,
then president of the general board of health, introduced
into the House of Commons a comprehensive bill, which
contained a complete consolidation of the provisions
already existing, and the proposed changes and addi-
tions. This bill was referred to a select committee of
the House of Commons, together with another bill,
which he had also introduced, to amend the Nuisances
Removal Act.

The committee sat during March and April in that
year, and having examined various witnesses on the
subject of those bills, made many alterations. Among
other suggestions a series of clauses were submitted to
the committee on behalf of certain water companies
for the preservation of their rights. The committee
adopted these clauses, and they are such as now appear



in the Local Government Bill as sect. 68, Nos. 2 to 5,
and sects. 69, 70, 71, and 72. The committee reported
to the House in favour of both hills as altered and
amended.  The bill for the removal of nuisances
passed into a law, and became the 18 & 19 Vict.
c. 121, but the other bill was dropped for that session.

It was introduced again in 1356 and 1857, and it
will be seen that the bill brought in by the Hon. Mr.
Cowper, president of the board, in December, 1857,
was, like that of Sir B. Hall, a complete consolidation
of the first Act, with its amendments and numerous
suggested improvements and additions. Upon the
change of the ministry in last spring this bill was
given up, and a shorter bill was proposed by the
government, which was subsequently adopted by tle
legislature, and constitutes what is now termed the
Local Government Act, 1858. The Act of 1848 was
left in full force, with the exception of the clauses con-
stituting the general board of health, and some others,
which were repealed to make room for the substituted
provisions,

It would be tedious to give a detailed account of the
provisions of these Acts, but it is convenient to give
a short abstract.

By 11 & 12 Viet. ¢. 63, towns and populous
places were enabled to obtain many of those benefits
for the improvement of their local condition which
have been above referred to as obtainable by private
legislation, This was done through the intervention
of the general board of health. Borough towns, and
places having a defined boundary, could, upon petition,

— =

supported by the report of an inspector duly commis-
sioned by the general board of health, obtain the re-
commendation of that board to the issue of an order of
the Queen in council for the adoption of the provisions
of that Act. Upon investigation, it might prove that the
place so petitioning was not quite suitable for the com-
position of the distriet, and alterations might be deemed
by the general board of health to be advisable; these
ware submitted to theinhabitants for their consideration,
and the general board were empowered to hear and
decide upon any adverse statements, and report to the
Queen such a scheme as appeared to them to be proper.
This report was followed by the issue of a provisional
order of Her Majesty in council creating the district,
with & constitution according to the report of the
general board of health, This provisional order re-
quired to be sanctioned by the legislature before it
took effect, and accordingly a public bill was sub-
mitted to parlizment by the government for the con-
firmation of this provisional order, and when the Act
was passed, the district was created, and the loecal
board was legally constituted, and became competent
to act.

But the legislature had already provided in the
general Act for everything in regard to the constitu-
tion of the local board which could be laid down
generally, and only left to the general board of health
and the privy council authority to make arrangements
applicable to the particulsr locality.

It is right to observe that where any private Acts
of parliament would have interfered with the working
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of the provisions of the Act by the new board, any
delegation, repeal, or alteration of the powers created
thereby was in all cases the subject of a provisional
order in council, and afterwards of a special Aect of
parliament. But besides these spontanecus movements
on the part of the inhabitants of the districts, the
general board might themselves, in places where the
average annual mortality during seven years exceeded
a certain limit, originate a scheme for a district, submit
it to the inhabitants, receive their scquiescence or objec-
tions, and in their judgment report the same to the Queen
in council, when the provisional order might be issued,
to be followed by the confirming Act of parliament.
There was a variation in the practice of the House
of Commons in dealing with those Acts which deserves
notice, Usually one Act embraced several orders. At
first the terms of the Act referred generally to the
order as applicable to each place, and confirmed it
absolutely, but fizxed a date for the day of election. An
objection being made to this course of proceeding the
Acts were framed to confirm the orders “so: far
as they were authorized by the Public Health Act.”
Lastly, it was required that the order itself should be
set out in a schedule to the confirming Act, so that
parliament might know fully and distinctly what was
being passed into a law. SBome special provisions were
enacted to secure knowledge of the orders to members of
parliament and parties interested Lefore the bills were
read. It appears that no less than seventeen Acts
were passed, applying to about one hundred and twenty
places,—some borough towns, others only populous

INTRODUCTION. iz

places,—while from the Parliamentary Paper, No. 328,
1857,it is shown that in ninety-four other places the Act
was brought into operation by orders in council, and in
the Union Officer’s Almanack for 1856, the number of
local boards is set out to the number of 230.

The powers conferred by the Act related to sewer-
age, house drainage, improvement of streets, removal
of nuisances, and supply of water, with some additional
authorities for special and public convenience, and for
improving the health and comfort of the inhabitants.
Means were supplied for effecting these objects by
facilitating the purchase of land and interests therein,
and by authorizing the levying of rates, either general or
partial, according to the nature and extent of the
expenses,

The terms of the Act were not explicit with reference
to the repairs of the highways, and some litigation
arose in comsequence; but looking at the extensive
powers conferred, and the novelty of the constituted
authority, it is a subject of congratulation that so little
legal discussion has ocourred in the courts of law upon
this statute. Doubtless the existence of the general
board of health provided a resonrce whence lagal
advice was readily obtainable, and obviated in many
cases the cost of expensive litigation.

Now, it cannot fail to be observed that under this
measure there was full opportunity of framing the
extent of the district, moulding the constitution of
the board, and modifying its powers, so as o render
the whole properly suitable to the particular district
which applied for the benefit of the statute,
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The measure which the legislature has passed in
the late session has been termed by parliament “The
Local Government Act of 1858 It is difficult to
see in what respects this title iz justified by the Act
itself. Corporate boroughs whose government depends
upon their charters are enabled to adopt the provisions
of the Act. So are Improvement Commissioners who
are elected by the ratepayers of any locality, and the
inhabitants of parishes and places of hitherto unsettled
boundaries are empowered to adopt the Act and elect
boards of health, not with any indefinite powers of
self-government, but to carry inte execution the powers
conferred by the Public Health Act and those con-
tained in the new law, Under the former Act it ywas
necessary that the general board of health, the Queen
in council, and sometimes the legislature, should concur
in sanctioning the adoption of the Aet, Now if it be
pot requisite to interfere with existing statutes or
powers otherwise secured by the law, the provisions
of the statute may be adopted by the simple act of
the ratepayers and owners of property in the locality.
The eflect of this legislation is that the benefits of the
Model Acts referred -to in the first part of this Intro-
duction are obtained without the necessity of a pri-
vate Act.

If the locality be a corporate borough or a district
under the management of popularly-elected commis-
sioners, or be a parish or place with defined or known
boundaries, the Act may be adopted by the resolution
of the council or commissioners in the first and second
cases, and the ratepayers and owners of property in the
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third,. When there is no defined boundary, the secre-
tary of state, on petition, cau assign one, and the place
so defined will constitute the district of the new board.

The council and the commissioners will, in the first
cases respectively, form the board, but in the other
cases the number of members must be determined by
the electors, and will constitute a board, to be elected
in the manner provided in the former statute, with this
addition, that it will be competent for the sscretary of
state to divide the district into wards, analogous to the

cases of municipal corporations and boards of guardians
for parishes. '

Questions as o the proper extent and composition of
the district, and as to the legality of the proceedings,
may be referred to the secretary of state for decision,

This is the great change in this scheme of legisla~
tion on this subject. The statute explains and en-
larges the powers conferred upon the local boards by
the Public Health Act of 1848, and incorporates in
it many of the provisions of the Model Acts which
are found so beneficial, and oftentimes so necessary for
the well-being of populous places, while it enables the
board of health in other instances to avail itsell of
some provisions not absolutely requisite in all cases,
but which will prove of great convenience in some
districts. ’ :

The statute, however, has not conferred upon the
local boards unlimited power to carry out all their de-
mands. Where they conceive that the property of
individuals should be taken for the public good with-
out their assent, when they seek to set aside or alter
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authorities and arrangements established by previous
legislation, to alter or rescind the constitution created
under the previous statute, or to obtain any extension
of the powers expressly granted to them by the statutes,
they must have special resort to the legislature. DBut
they must proceed through the government. They
must represent their requisitions to a secretary of state,
who, after due inquiry, may make a provisional order,
as in the case of the privy council under the former
Act, and’ this order he is required to submit to parlia-
ment for confirmation by a public Act.

Tt will thus be found, that, though in some small
details the local boards are released from the control of
the general board of health, in all substantial matters,
which were not perfectly free from restraint before,
they must now submit to the secretary of state, and
probably be compelled as before to seek the aid of
parliament.

The control of the secretary of state is in accordance
with the plan originally proposed in the bill of Lord Lin-
coln. Accordingly a department has been formed in the
office of thesecretary of state for the home department for
the special management of the business arising out of
these Acts, and the able and experienced staff of
officers and eclerks who have long been trained under
the general board of healfh have been transferred to
that department. A minute of information respecting
the provisions of the Local Government Act, 1858, and
a valuable collection of byelaws, have already issued
from this office.®

# To be had of the Publishers of this Work,
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Although these two Acts are most important and
beneficial in their operations with reference to the
general administration of local distriets in regard to their
sanitary condition, there are other laws which the legis-
lature in late years has passed, having for their object
the improvement of the public health., These are con-
tained in the statutes which have enforced the practice
of the vaccination of young children,which subjecf com-
mon lodging houses to regulation and control, which
facilitate the establishment of public baths and wash-
houses, which provide summary remedies in all parts
of the country for the removal of nuisances, and which
have also provided preventive and remedial measures
to meet sudden contagions and epidemic diseases of a
formidable character,

It has been deemed convenient to frame a collection
of these various Acts, which relate to the health of
the people of England, into one volume; and as the
Local Government Act of itself is imperfect, those
parts of the Acts which have been incorporated with
it have been included in this collection.

In addition to the matters above referred to, the
attention of the legislature has been directed to the
burial of the dead, and a series of Acts have been
passed relative thereto since 1842, by which -church-
yards and burial grounds have been closed, burial
boards established, and numercus regulations passed
upon the subject. It was found impracticable to
include those Acts in this volume, but the clauses
which particularly refer to local boards of health are
appended.
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The Editor has given his careful attention to the
provisions of the two great statutes which form the
basis of the work; he has endeavoured to bring under
the notice of the reader the decisions which have
taken place upon different clauses of the first Act, and
the alterations effected therein by the second; and he
has made such commentaries upon both as will, as
he trusts, facilitate their interpretation, or otherwise
assist those who are engaged in carrying them into
execution ; but he cannot but regret that the con-
solidation originally propesed was abandoned, since
the reference from the original to the supplemental
Act, and from the latter to the former, and from both
to the incorporated clauses, will often lead to embarrass-
went, and prevent the clear elucidation and under-
standing of enactments so important as the present to
the cities and towns of England.

Bl =

e o

ABSTRACTS OF THE STATUTES,

THE PUBLIC HEALTH ACT, 1848,
11 & 12 Vier. e 63.

Sect. 1. Recites the object of the Act, and pre-
scribes the limits of its operation, |

2. Interprets and defines various words and terms
used in the Act,

8. Gives the title of the Act.

4 Constitutes the general board of health—limits
its duration to five years.

9. Enables the general board of health to appoint
officers and servants—to cause a seal to be made where-
with their documents are to be sealed, and provides
that so sealed they shall be received in evidence.
~ 6. Enables the said board to appoint superintending
1nspectors—defines their powers and duties,

7. Provides for the payment of salaries to one mem-
ber of the general board of health, their officers and
servants, and specifies the sum to be paid to each
superintending inspector.

S..Empouvers the general board of heslth upon
petition, or where there has been a specified amount of
murtla;ht_ifr, to direct an inquiry to be made by a superin-
Feudmgj 1nspector as to the condition of any place and
1ts sanitary state, and other matters, to enable the

bﬂarfi to report thereon to the Queen, or to make a
provisional order,
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Sect. 9. Requires the inspector to give certain no-
tice of his inquiry, and to report the result thereof to
the general board of health—enables the board to cause
another inquiry to be made as to boundaries if proposed
to differ from those of the district reported upon, and
as to other matters—requires them to publish the report
made to them in a particular manner, with notice for
statements as to the proposal to be forwarded to them—
provides for the publication and deposit of such state-
ments—subjects public officers to penalties who refuse
10 receive such staternents—and enables the board of
health to cause a further inquiry to be made.

10. Enables the Act to be put in force in certain
places by an order of the Queen in council—in others
enables the general board of health to make a provi-
sional order, with, when they deem necessary, provi-
sions affecting local Acts, to be published in the district
and to be confirmed by a subsequent Aet of parliament
—provides against alteration of local Acts relating to
waterworks without consent, and the formation of a
part of a corporate borough into a district without con-
sent of the town council, and, except for main drainage,
against the inclusion of a place without a borough in
a district composed of such borough without the con-
sent of the ratepayers.

11. Empowers the lords of the treasury to make an
order charging the costs and expenses incurred by the
general board of health in these inguiries upon the
general district rate, to be repaid by five annual instal-
ments, with interest at five per cent.

12. Enacts that the town council of any borough
within 5 & 6 Will. 4, ¢. 76, shall be the local board of
health where the district consists of the whole ora
part thereof—provides for selection of members where
the district comprises two or more boroughs, and pro-
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vides for selection of part of the board from town
eouncil, and the election of the remainder by the owners
and ratepayers in other compounded districts—appoints
the day of the first selection—provides for continuance
in office and supply of vacancies—declares the meeting
of the council to be one under 5 & 6 Will. 4, c. 76.

Sect. 15, Provides for the election of members of
local board by owners and ratepayers—their continu-
ance in office—and renewal of elections.

14. Regulates the number of members—renders a
vacating member re-eligible—enables the board to act
though incomplete—and provides that a member se-
lacted and elected shall determine under which title he
will act, and shall act accordingly, and the other
vacancy to be filled up.

15. Provides for the special ease of members elected
for a sewerage distriet which is afterwards formed into
a district for other purposes.

16. Prescribes the qualification of elected members.

17. Prescribes a declaration to be made by members
elected or selected before acting—renders a false decla-
ration, made wilfully, a misdemeanor.

18. I'mposes a penalty on persons neglecting to make
declaration, and determines the office on failure to make
it or to act for three months.

18. Declares the disqualifications of members—im-
poses penalties on them for acting—preseribes proof
in actions—provides for certain shareholders and the
consequences of acts of disqualified persons,

20. Declares the qualification of electors, and the
scale of voting—defines owner and ratepayer—provides
for corporations—and imposes conditions on owners.

21. Provides for the returning officer.

22. Requires the production of parochial books for
the purposes of the election.

B
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Sect. 8. Prescribes notice previous to ele_r.:t-it.:m——
provides for Sunday, Christmas Day, Good Friday,
Fasts, and Thanksgivings. _

o4, Provides for the nomination of candidates, and
the delivery of voting papers.

95. Prescribes the mode of voting. _

6. Provides for the collection of the voting papers.

97, Regulates the casting up of the votes, and the
declaration of the result of the voting. B

98, Imposes penalties for neglect of the provisions
of the statute relating to the election.

99. Tnacts that the defectsin the election shall not
vitiate the proceedings of the board. |

30. Provides for the expenses of the election.

31. Contains a special provision for local boards in
Oxford and Cambridge. N

99. Provides for the acting of commissioners under
local Acts when made a local board of health.

53, Provides for the merging of the local board when
the district is incorporated. _ .

81, Prescribes regulations for the meetings of the local
board, for their conduct of the business .ui thr:za board,
their voting, and the appointment of their chairman.

35. Requires the local board to provide officers ;mc}
aseal, and declares their sealed documents 1o be primd
fucie evidence. _

56. Enables them to appoint commitiees.

37. Requires them to appoint & surveyor inspector
of nuisances, clerk, treasurer, and collectors—10 make
byelaws for the duties of their oﬂicers‘, antl’i enables
them to pay the same—regulates plurality of Dﬂﬂiﬁ&ﬁ——
and prescribes penalty for breach of the 1-cg]11:tt1?ns.

38. Tmposes penalties on officers engaging 1n cot-
tracis or taking fees improperly. _ '

39, Requires officers intrusted with monies to give
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security, and to remder accounts—provides for the
failure of the collector, and prescribes summary pro-
ceedings to be taken against him,

Seet. 40. Enables the local hoard to appoint an officer
of health, with duties to be directed by the general board
of health, and to pay him a salary, but requires the
approval of the said general board to the appointment-

41. Enables the local board to procure maps to
exhibit the system of sewerage. :

42. Provides for the expenses of surveys and maps.

43. Vests all sewers in the district (with certain
exceptions) in the local board.

44. Enables the local board to purchase sewers—
provides for the application of the purchase-money, and
the preservation of the independent rights of user.

45. Requires the local board to keep the sewers in
repair—to make all necessary sewers—enables them to
carry their sewers through specified places—to alter
or discontinue any sewer—provides against a nuisance
—and for the claims of persons to use the sewer dis-
continued.

46. Provides for the proper construction and cleans-
ing of sewers, and the outfall and collection of the
sewage.

47. Imposes penalties on persons improperly inter-
fering with the sewers, and enables the local board
to alter or pull down erections which shall so in-
terfere.

48. Enables owners or occupiers out of the district
to communicate with the sewer.

40, Prohibits the building of new houses without
proper drains, and enables the local board of health to
cause a proper drain to be made to every house in the
district, and if necessary, on default, to do the works
and recover the expenses.

B 2
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Sect. 50. Enables the inhabitants in parishes of a
populution under 2,000, to provide sewers, to cleanse
ponds or ditches, to dig wells or set up pumps, through
the churchwardens and overseers, at the charge of the
poor rate, after a public meeting and dne nutice.r

51. Prohibits the erection of new houses without
sufficient waterclosets, or privies and ashpits—imposes
penalties on default—and enables the local board
to cause the same to be provided for all liouses, and to
recover the expenses,

52. Provides for the supply of waterclosets in
factories, L

58. Requires notice to be given of the 'Lumldmg.nf
houses and certain particulars, and imposes penalty for
building without the board’s approval—enables local
board to alter building, and provides against their
neglect to approve or disapprove after notice. _

54. Requires the local board to provide that drains,
waterclosets, and ashpits, do not become nuisances—

enables the surveyor to make entry on and examina-
tion of premises—to give notice to the owner or occu-
pier to remove the nuisance—subjects the same to a
penalty on default—and empowers the loeal board to do
the necessary works and recover expenses.

55. Requires the local board to cleanse streets, and
remove dust and filth, and to make byelaws for the
removal of the same. ‘

56. Requires them to cause places to be provided
for the collection and deposit of dust, soil, and sewage,
and to sell the same, and imposes a penalty upon any
person collecting or removing the same.

57, FEnables them to provide public necessaries,

58, Requires the local board of health to cleanse,
drain,and cover up ponds, open ditches, and other places,
and provide for the collection of offensive matter—to
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give notice to the person causing the nuisance, and in
his default to execute the requisite works and recover
the expenses.

Seet. 59. Imposes penalty on persons causing pui-
sances—ennbles the local board of health to abate the
same—empowers the inspector of nuisances to give
notice to the occupier to remove the nuisance, and if
there be defanlt enables the manure to be sold by the
local board,

60. Enables, on certificate of the officer of health,
or two medical practitioners, the local board to cause
any house to be purified for the prevention of diseases.

61. Requires slaughter-houses to be registered, and
imposes penalty on default,

62. Enables the local board to provide slaughter-
houses, and make byelaws for the management thereof,
but saves existing interests.

63. Empowers the inspector of nuisances to enter
premises and examine animals, carcases, and the like,
and if unfit for food, enables a justice to order the
same to be destroyed, and imposes a penalty upon the
person to whom the same belongs, or who has the
custody of it.

64. Prevents the establishment of certain offensive
trades without the consent of the local board of health
—subjects offenders to penalties, and enables the board
to make byelaws as to the same.

65. Declares that the Act shall not affect the law
regarding nuisances,

66. Requires common lodging houses to be re.
gistered with the local board, and enables such board
to make byelaws for their regulation—requires the
keepers thereof to suffer the same to be inspected and
disinfected, and to pay the expenses thereof, and sub-

jects them to penalties on neglect.
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Seet. 67. Proliibits the letting of cellars as dwellings
in future houses, and the letting of any cellars except
where there are certain specified dimensions and other
conditions—imposes penalty for violation of this enact-
ment—provides for areas—defines what shall be
deemed to be an occupation—declares the time when
this enactment shall come into operation, and requires
churchwardens and overseers to publish notices of
these provisions,

68. Vests in the local board all streets, and the
management thereof—enables them to alter and repair
the same, and imposes penalties upon all persons who
disturb the same.

69. Empowers the local board to require private
streets to be sewered, levelled, and paved by the owners
or oceupiers thereof, and in their defauls to perform the
requisite works and recover the expenses.

70, Enables the local beard to declare streets not
highways to be such, and to repair the same, but re-
fuires a certain notice to be given previous to such de-
claration, and enables the proprietor to object and
thereby prevent the declaration of the same.

71. Enables the local board to require gas and
water pipes in any street to be altered, and in default
to alter them—provides agninst permanent injury, and
for the expenses.

72. Requires notice to be given to the local board
previous to the laying out of any new street, and
enables them to fix the level—imposes penalties for the
neglect—enables the board to alter street not laid out
in accordance with their regulations, and provides for
the board’s neglect to interfere.

78. Enables the local board to purchase premises
for improving: streets,

74. Enables them to previde places as public walks,
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Seet. 75. Empowers the board to provide their dis-
trict with a supply of water—to contract for the pur-
chase, or leasing, or construction of waterworks—
enables waterworks company to contract for the supply
of water—enables the local board to keep a supply of
water under pressure, but requires notice fo be given
to waterworks company, and prevents them from con-
structing waterworks if such company will supply
upon reazonable terms—and enables any question as to
this to be settled by arbitration. '

76, Requires the local board to cause houses de-
ficlent in water supply to obtain the same, and in
default enables them to do the necessary works and
lay a water rate, and to recover the expenses. .

77. Enables them to supply water for public baths,
or trading or manufacturing purposes.

78. Epables them to maintain and to construct
public pumps and cisterns.

79. Imposes penalties on persons injuring water-
works belonging to the local board — diverting or
wasting water belonging to them—and provides for the
rights of owners and occupiers.

80. Imposes penalties upon persons polluting water
in the reservoirs of the local board, and on the pro-
pristors of gasworks for the same —empowers the
local board to inspect gas pipes, and charge the ex-
penses of the inspection upon the managers of the
works, or, if the water has not been fouled, upon the
district rates.

81. Enables the local board to provide premises for
the reception of the dead, and make byelaws for the
regulation thereof,

82. Prohibits burials in burial grounds within the
district proved upon inquiry to be dangerous to health.

83. Prohibits interments in churches and new burial



10 Abstracts of Statutes. [ Public Heulth

ground without the consent of the general board of
health, and imposes penalties for breach of this enact-
ment.

Seet. 84. Empowers the local board to purchase, hire,
sell, or exchange land—incorporates certain parts of
the Lands Clauses Consolidation Act—and enables the
lands to be held by them as a corporate body.

85. Enables the local board to enter into contracts— °

prescribes the form—enables the board to compound on
breach of contract—requires an estimate to be made
and public notice given before the same be entered
into, and security to be taken for the due performance
of the works.

86. Enables the board to make special district rates
in respect of expenses benefitting part of the district—
provides for deduction in respect of the drainage of
particular premises.

87. Requires the treasurer to keep a separate
account, to be called a district fund account, to be
applied by the board, and enables them to levy a
general district rate.

88. Describes the property assessable to these rates
—gives powers to the board to enable them to make
them—imposes penalties on persons refusing inspection
of rate books and other documents—provides for dis-
tricts where there is no poor rate, for a lower rate of
assessment in respect of particular property, und for
exemptions under local Acts,

89. Enables the rates to be made retrospectively ot
prospectively—provides for unoccupied premises, and
the apportionment of rates between successive owners
or cccupiers—and enables separate assessments to be
made on separate parts of the district.

90, Enables the board to make private improvement
rates for a limited period, such rates to be a charge on
the premises if unoccupied.
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Sect. 91. Provides for the deduction by lessees of
such rates from the rent.

02. Enables special district or private improvement
rates to be redeemed.

93. Enables the board to lay a water rate for the
supply of water, and provides for agreements with the
Universities.

04. Renders the water rate payable in advance, and
empowers the board to stop the supply in cases of
default of payment, :

95, Provides for the compounding by and recovery
of rates from the owners, in respect of tenements under
ten pounds per annum,

96. Empowers the board to remit rates on account
of poverty.

97. Prevents the Act from interfering with cove-
nants in previous leases,

98. Requires the board to cause an estimate to be
made before the making of the rates, showing the sums
required for each purpose, the rateable value of the as-
seasable property,and the amountof the rate in the pound.

99. Reguires public notice of the intention to make
the rate to be given, but dispenses with proof of such
notice in proceedings,

. 100, Requires the rates and estimates fo be open to
ingpection, and imposes & penalty upon persons refusing
the same.

101. Provides for the use of the terms “ owner” or
“ pecupier” in the rate.

102. Enables the board to amend rates—allows
persons aggrieved thereby to appeal—and in cases of
an increased rate requires notice to be given before
demand of payment.

103. Provides that the rates shall be published ss
poor rates, and collected as the board shall appoint—

B 3



12 Abstracts of Statutes. [Public Health

provides for the recovery of rates by summons and dis-
tress warrant.

Sect. 104, Gives a form of distress warrant for rates,
and imposes penalty on constables refusing to levy.

105. Provides for the quota of rates to be paid by
the universities of Oxford and Cambridge, and the
recovery thereof.

106, Enacts that the production of the rate book
shall be evidence thereof.

107, Enables the rates to be mortgaged—provides
for the payment of the mortgagees, but declares that
there shall be no priority among the mortgagees—
declares the purposes for which the mortgages shall be
etfected, and provides for apportionment among sepa-
rate parts.

108. Empowersloans to be obtained from the Publie
Works Loan Board.

109. Enables successive loans to be made to pay off
preceding loans at higher interest.

110. Enables loans to be renewed, if at the appointed
time the mortgage cannot be discharged.

111. Provides a form of mortgage of rates, and
requires a register of mortgages to he kept.

112, Enables mortgages to be transferred, and re-
quires a register of transfers of mortgages to he kept—
provides for payment to the transferree.

113. Requires the interest to be paid half-yearly,
and o sinking fund to be set apart for the discharge of
the mortgage debt.

114. Enables a receiver to be appointed by two
justices to collect and receive the rates on behalf of
the mortgagees where the payment is in arrear—re-
quires, however, that in such case the mortgage shall be
of a certain amount.
© 115. Prescribes the mode of making byelaws—
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specifies the limits of the penalties—enables them to
be altered—requires them to be confirmed by a secre-
tary of state—but provides for notice, publication, and
copies thereof.

Seet. 116. Requires the byelaws to be printed and
copies to be deliverable.

117. Makes the board surveyors of the highways—
releases the inhabitants from payment of highway
rates—provides for the collection of arrears and the
appropriation of the monies received.

118. Reserves the liabilities of persons to make or
contribute towards sewers, sea walls, or paving.

119. Prohibits the borrowing of money without
the consent of the general board of health.

120. Enables persons aggrieved by the decision of
the local board to memorialize the general board of
health—enables that board to make such order as
shall be equitable—and to direct a just compensation
for loss,

121. Enables the superintending inspector to sum-
mon witnesses and require production of plans, rate
books, and the like—imposes penalties on persons wil-
fully refusing—requires previous tender of expenses to
witness—and limits the distance of his summons.

122. Requires the accounts of the board to be audited
by the auditors of boroughs once every year—and in
non-corporate districts by a poor law auditor—enables
auditor to require production of documents and decla-
ration as to the accuracy of the accounts—imposes
penalties in default—renders this audit final—and
enables the board to pay the auditor—provides that
notice of the audit shall be given—and a copy of the
accounts deposited for inspection—and for the publi-
cation of the report.

123. Provides the mode of settling disputes by arbi-
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tration—the appointment of the arbitrators—and their
award.

Sect. 124, Provides for the appointment of an arbi-
trator in substitution of one who dies or fails—and
for the failure of a single arbitrator.

125. Provides for the appointment of the umpire by
the arbitrators, the parties, or the quarter sessions.

126. Requires the award to be made within three
months of the appointment of the arbitrator or umpire.

127. Empowers arbitrator to require production of
documents and to examine witnesses on cath—to deter-
mine as to the costs of the reference—and enables the
submission to be made a rule of court.

128. Requires the arbitrators to make a declaration,
and declares an arbitrator, wilfully acting contrary
thereto, to be guilty of a misdemeanor,

129, Provides for the recovery of damages, costs, or
expenses, and penalties, summarily before justices by
warrant of distress—and in defauls of distress, by com-
mitment of the offender to prison.

130. Bupplies a form of conviction.

131, Prescribes the process before the justices—the
awarding of costs—the levying of distress—and pre-
vents distress from being illegal for want of form.

132. Enables members of the board to act as justices
under this Act.

133. Requires the consent of the attorney-general
to actions for penalties by common informers—limits
the time for recovery of penalties—and provides for the
application thereof,

134, Declares that the liability to penalty shall not
relieve from other penalties.

135. Gives an appeal to the quarter sessions to
persons aggrieved—requires notice of appeal—enables
the court to award costs—provides for recognizances—
and confines appeal to the grounds in the statement.

o [ e
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Sect. 136. Enables the court to amend or guash
rate—provides for payment of rate notwithstanding the
quashing of the same.

187. Provides that rate or proceedings shall not be
quashed for want of form—and takes away the cer-
tiorart. ;

138. Prescribes the mode of suing in the case of the
local board—that the actions shall be in the name of
the clerk—and states the mode of describing property
—rprovides against abatement of the action—and re-
quires the clerk to be reimbursed his expenses.

138. Requires notice of action to be given in suits,
and prescribes a limitation of actions—provides for
venue, plea, tender of amends, and payment of money
into court.

140. Exempts persons acting in execution of the
Act from personal responsibility—and provides that
their expenses shall be reimbursed out of general dis-
trict rates,

141, Enables ordersin council and provisional orders
to be amended, and the districts altered or extended.

142, Provides for the commencement of the orders
in council and their publication—and requires the
reports of the superintending inspectors to be laid
before parliament.

143, Empowers two justices to make an order to
authorize superintending inspector, surveyor, or inspec-
tor of nuisances to enter and examine lands and
premises on refusal of owner or occupier to allow the
same, and enables such officer to enter and examine
accordingly—and provides that previous notice shall be
g1ven.

144. Requires compensation to be given to persons
sustaining damage from this Act—the amount to be
settled by arbitration.

145. Prevents the interference with sewers of the
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commissioners of sewers, private watercourses, or rights
of drainage, or improvement of land under local Acts.

Seet. 146, Enables the local board to allow time to
owners for the repayment of the expenses—retaining
the power of recovering payment iu cases of default.

147. Renders persons examined on oath under the
Act giving false evidence punishable as for perjury.

148. Imposes penalties on persons obstructing officers,
or destroying notices—enables owner obstrueted by thel
occupier to obtain an order of justices for execution of
works—imposes penalty on occupier for disobeying the
same—and provides proceedings against occupier who
refuses to state name of owner or misstates the same.

140. Prescribes the mode of the giving consent,
sanction, or authority by the general and local board.

150. Provides for the mode of serving notices upon
loeal board, and upon owners and oecupiers.

151. Contains exemptions from stamp duty, and, in
certain eases, from the duty on houses lhaving eight
windows.

152, Gives the usual power to amend or repeal the
Act. _

SCHEDULE

A, Form of voting paper.

B. ,, of mortgage of rates.

C. ,, of transfer of mortgage.

D. ,, of distress warrant.

E. ,, of conviction.

F. ,, of order to permit execution of works by
owners.

THE PUBLIC HEALTH ACT, 1838.
91 & 22 Vicer. ¢ 97.

Sect. 1. Transfers the powers of the general board
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of health, under ¢ The Diseases Prevention Act, 1855,”
to the privy council.

Seet, 2. Empowers the privy council to issue regu-
lations respecting public vaccination—and provides for
the distribution of the money to the national vaccine
estublishment under the directions of the couneil.

3. Enables the privy council to direct inquiries as to
the public health.

4. Bmpowers the council to appoint a medical
officer—continues the medical officer of the gemeral
board of health—enables the ecouncil to employ other
persons—and provides for the salary of this officer.

5. Requires their medical officer to report from time
to time, and annually.,

6. Requires these reports to be laid before parlia-
ment.

7. Provides for the making and authentication of
orders by the privy council.

8. Enables proceedings for penalties under the Vac-
cination Acts to be taken by public officers—and pro-
vides for the payment of the expenses.

9. Gives tha title of the Act—and limits the Act to
1st August, 1859.

THE LOCAL GOVERNMENT ACT.
21 & 22 Vicr. c. 98.

Seet. 1. Gives the tlitla to the Act.
2. Interprets the word “ borough.”
3. Prescribes limits to the operation of the Act.

4. Requires the provisions of the Act to be con-
strued with 11 & 12 Viet. c. 63.
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Sect. 5. Provides for the commencement of the Aet,
but reserves qualification, powers, and liabilities of pre-
vious local boards.

8. Gives to loeal boards under this Act all the powers,
duties, and liabilities of the Act of 1848.

». Construes the words the special Act—the limits
for the special Act—Tlimits of the district—the passing
of the special Aet—the promoters of the undertaking
—and provides for the recovery of penalties.

8. Dispenses with the sanction, consent, direction, or
approval of the general board of health,

9, Provides that proceedings, contracts, and other
matters began or made under repealed clauses of
11 & 12 Viet. ¢. 98, may be proceeded with, and
that no decree or order of a court obtained previously
shall be affected by the Act.

10. Enables a receiver to be appointed by justices
notwithstanding the failure to elect a local board.

11. Provides for the revival of the local board when
there has been @ failure to elect—and restores the
former rights and liabilities.

12. Provides for the adoption of the Act in corpo-
rate boroughs—in places under a board of improve-
ment commissioners—and in other places having a
known boundary—and requires a month’s previous
notice and a certain majority.

18. Provides for previous requisition at meetings
to be summoned, by officers declared —requires the
summoning officer to give notice—a chairman to be
chosen—prescribes regulations for the passing of the
resolution—defines the legal effect of the declaration of
the chairman—and imposes penalties for malpractices
at the voting.

14. Provides that a less place included within a
greater shall not adopt the Act unless the latter refuse.
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Sect. 15. Enables a corporation or commissioners
exercising powers for sanitary regulations to adopt
part of this Act.

16. Provides that a place not having a known boun-
dary may have it settled—prescribes the course, and
enables any such place then to adopt the Act.

17. Giives an appeal to owners and ratepayers against
the adoption by petition to the secretary of state—pro-
vides for the proceedings and the order of the secretary
thereon.

18. Gives an appeal to the secretary of state where
the validity of the vote for adoption is disputed—
enables him to make inquiry and order thereon.

19. Requires notice of the adoption to he given to
the secretary of state—and by advertisement — and
a notice of the adoption to be published in the London
Gazette.

20. Provides for the time when the Act shall come
into operation in the district—excepts certain cases to
be dealt with afterwards,

21. Prohibits objections to the adoption of this Aet
:withaut notice—and limits the time of making ob-
Jection.

22. Renders publication in the Gazeffe conclusive
evidence of the adoption.

23, Provides for the payment of costs incurred by
the secretary of state,

24. Prescribes the constitution of the local board in
corporate boroughs, in places under boards of com-
missioners, and in other places—prescribes the qualifi-
cations of the members in the last cases—enables the
district to be divided into wards, and provides for the
voting in such wards, and for the conduct of the elec-
tion generally—enables an agent to be appointed to
accompany the deliverer or collector of voting papers
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—yprovides for the supply of casual vacancies, and for
~ the first meeting of the board.

Seet. 25. Removes certain disqualifications imposed
on members by 11 & 12 Viet, c. 63.

26. Repeals 11 & 12 Viet. ¢. 63, s. 33, and transfers
powers of local board to the town council when the
district is incorporated.

27. Empowers adjoining districts to be united.

28. Enables the local board to execute works in
adjoining places, and provides for the recovery of the
expenses.

29, Empowers board to deduct from sewer rate whers
any premises shall previously have been sufficiently
drained.

30. Empowers local board to dispose of their sewage
by making outfall without their district, by selling
the same, or by purchasing or hiring land or buildings
for its reception—but provides that these things shall
be done without a nuisance.

31. Provides for the cleansing foul watercourses or
open ditches forming the boundaries of distriets, by
order of justices, and for the costs thereof.

32, Repeals 11 & 12 Vict, ¢. 63, ss. 55, 6, and
enables the board to provide for cleansing of streets and
private houses, and dispose of refuse—imposes penalties
on persons obstrneting them in so doing or removing
such matters—empowers them to make Dbyelaws on
oceuplers respecting the same—and for the prevention
of nuisances—and to recover the expenses of removing
accumulations of offensive matters.

33. Renders it unnecessary for the surveyor to close
the ground opened by him before drain or ashpit is
amended.

o4, Repeals 11 & 12 Viet. c. 63, ss. 53, 72, and
enables the board to make byelaws as to new streets,

[The Local

— e
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the structure of new buildings, the procuring ventila-
tion, the drainage of buildings and closing uninhabit-
able dwellings—points out what provisions they may
make—provides against retrospective operation, and
defines what shall be considered us the erection of a
new building.

Sect. 35. Enables the board to prescribe the line of
new buildings, and to compensate for loss or damage
caused by their order, and incorporates certain pro-
visions of the Lands Clauses Consolidation Act.

36. Enables them to purchase premises for new
atreets.

87. Provides for the costs of the repairs of the high-
ways in certain cases out of the general district rate—
in others out of a highway rate—provides for repaira of
the highways partly out of the district—dispenses with
certain acts required to be done by the General High-
way Act—subjects the accounts to the audit under the
Act—provides for the application of the surplus high-
way rate collected by the surveyor of the highway—
and renders 12 & 18 Viet. ¢. 35, s, 2, applicable to the
clerk of the local board.

_ 38, Extends 11 & 12 Vict, ¢, 63, ss. 69, 70, to
lighting and repairing streets, and to foutpaths—and
exempts incumbents or ministers of churches or chapels
from rateability under the Act in respect of such
churches or chapels, |

39, Lnables the board to agree with any persons for
the making of new public roads,

40. Enables them to agree for the construction of
public bridges, viaducts, or arches, or to adopt existing
bridges, viaducts, or arches, and make them parts of
public streets,

41. Enables them to agree with the trustees of
turnpike roads or surveyors of county bridges for the
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repair of such roads and bridges—and provides for
the rights and interests of mortgagees of the tolls.

Sect. 42. Requires the objection under 11 & 12
Viet. ¢, 63, s. 70, to be made by the proprietor.

48. Prevents interference with certain roads in the
neighbourhood of the metropolis except upon specified
conditions.

44, Incorporates certain parts of “The Towns Police
Clauses Act.”

45. Tncorporates certain parts of “The Towns Im-
provement Clanses Act,” subject to certain modifica-
tions as to smoke.

46. Supersedes the Lighting and Watching Act,
3 & 4 Will. 4, c. 90, in the district.

47. Enables the vestry to transfer to the local board
the management of the baths and wash-houses esta-
blished under 9 & 10 Vict. ¢. 74, and provides for the
expenses.

48. Repeals 11 & 12 Vict. c. 63, s. 61, and part
of s. 62,

49, Enables the local board to be the burial board
for the district or part thereof, and provides for the
expenses—and also for the case where the district is
divided into wards.

50. Empowers the board, with the consent of the
ratepayers and owners, to establish markets, and in-
corporates parts of the Markets and Fairs Clauses
Act, 1847—and provides that tolls shall be approved
by the secretary of state.

51. Extends the powers of 11 & 12 Viet. ¢ 63,
6. 78, as to the supply of water by the board.

52. Gives to the board the same powers for provid-
ing water mains as for sewers.

53. Enables directors of a water company or market
company to sell their works to the bourd.

Government Act.] Abstracts of Statutes. 23

Sect. b4, Repeals 11 & 12 Vict. e. 63, s. 86, and
thereby the power of making special district rates—
but provides for existing debts and charges—and makes
provisions as to publication, costs of levy, retrospective-
ness of rate, and notice of demand of rates.

99, Repeals 11 & 12 Vict. ¢. 63, ss. 88, 95, and
declares the mode of assessing general district rates—
enables the owners to be rated instead of the occupiers
in certain cases—directs a lower rate to be imposed
on particular property—and preserves exemptions cre-
ated by local Acts, unless a provisional order confirmed
by parliament otherwise direct.

56. Renders the poor-rate books accessible to the
board for the purposes of the general district rate—im-
poses penalty on refusal—and in default of a trustworthy
poor-rate assesswient enables a valuation to be made
according to 6 & 7 Will. 4, ¢. 96. :

57. Repeals 11 & 12 Viet. ¢, 63, ss. 113, 119, and
enables local boards to borrow money on the security
of the rates, and to mortgage the same—but imposes
conditions as to the consent of the secretary of state,
and as to the limit of the loan—provides for the
repayment—and requires the local board to repay
money borrowed for private expenses out of private
improvement rates.

58. Enables the local board to make rentcharges on
property to meet the first cost of private improvements,
to be payable for thirty years, with interest—and
provides remedias for the grantees.

99. Requires rentcharges to be registered.

60. Repeals 11 & 12 Vict. c. 63, s. 122, and pro-
vides for the audit of the accounts of the local board
by the borough auditors in respect of corporate dis-
tricts—and by the poor law auditor in respect of other
districts—requires him to allow, disallow, or surcharge
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items—enables disallowances to be removed into the
Court of Queen’s Bench for the decision of the court,
or an appeal to the secretary of state, who shall have
the same powers as the poor law board—provides for
the recovery of sums disallowed or surcharged—em-
powers the auditor to require production of books and
documents, and the attendance of persons accountable
—imposes penalties on them for default, or for making
false declaration—specifies payment to be made to the
auditor—requires notice of audit to be published and
books to be open to inspection—provides for proof of
audit, and requires auditor to report on the audit, and
an abstract of the accounts to be published.

Seet. 1. Provides for the preparation and authenti-
cation of documents of the board.

62. Makes the expenses chargeable upon the owners
of premises a charge on such premises, with interest—
and declares the limits for the commencement of pro-
ceedings.

63. Declares the time when the apportionment of
expenses by owners shall be concluded without mno-
tice.

64. Enables justices to settle questious referable to
arbitration when the sum is under 20%, and to require

the work to be surveyed, and to determine the costs.

and order payment thereof.

65. Requires memorials under 11 & 12 Viet. ¢. 63,
8. 120, to be addressed to a secretary of state for his
determination.

66. Imposes penalty on persons injuring works of
local board.

67. Requires penalties incurred in a corporate
borough under these Acts to be paid to the district
fund account.

68. Repeals 11 & 12 Vict. ¢. 63, & 145, and makes
various prohibitions upon the local board, to prevent

- "\-FII'--#..P,., ol
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their interference with certain publie, proprietary, and
private sewers, waterworks, streams, navigations, and
other public works, without consent, but saves the
rights of local boards existing at the time of the passing
of the Act,

Sect, 69. Requires, in cases not within the last clause,
where the local board propose to execute works, that
they should give notice to the parties interested under
any local Act of parliament, and if they do not consent
that the matter in difference be referred to arbitration.

70. Provides for the result of this arbitration and
the action of the local board thereon.

71. Preserves the rights of persons authorized to
navigate rivers or canals, or to take toll in respect
thereof.

72. Enables corporations or commissioners, with
consent of the local board, to alter sewers or other
works.

78. Preserves the water rights of individuals or
companies,

74. Enables questions arising under the previous
sections to be referred to arbitration, and preseribes
the questions to be decided.

75. Repeals part of 11 & 12 Viet. c. 63, s. 84, and
provides for the purchase of lands by the board by
incorporating - the Lands Clauses Consolidation Act,
by requiring them to publish notice of their intention
in mewspapers, serve notice on parties interested, and
present a petition to the secretary of state, who may
direct local inquiry to be made and issue a provisional
order to be confirmed by a special public Act of parlia-
ment—and provides for the payment of the costs in-
curred by the secretary of state out of the general
district rates, -

76. Requires local board to report ammually to the
secretary of state, and publish the same in a newspaper.
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Seet. 77. Repeals 11 & 12 Viet. ¢. 63, s. 141, and
enables a petition to be presented for the incorporation of
an adjoining place, or a separation of a part of a district,
or the repeal of a local Act dealing with public works, or
exempting property from rating, or of any provisional
order or any Act confirming the same, or the alteration
thereof, to a secretary of state, who may direct in-
quiry and issue order thereon—requires consent to be
obtained in certain cases, and provides for the testifi-
cation thereof—provides for the meeting and conduct
thereat, and requires secretary of state to obtain a con-
firming Act of parliament—prohibits the validity of
the order until confirmed, and enables parties to pe-
tition against the bill, and to appear and oppose it as a
private bill,

78. Ensables the local board to petition the secretary
of state that the powers of borrowing already given to
them in certain cases, and the term for repayment,
may be extended—enables the secretary to make in-
quiry and issue provisional order, to be confirmed by
Act of parliament.

79. Empowers the secretary of state to report to
parliament annually on this Act, and to provide for its
execution by appointing officers and clerks.

80. Confers upon any person directed to make in-
quiry the powers contained in 11 & 12 Viet. c. 63,
8, 121.

81. Renders the orders of the secretary binding and
conclusive, and enables him to make orders for costs,

82. Makes certain exceptions in respect of the city
of Ozford and the town of Cambridge.

SCHEDULE

A. Form of voting paper.
B. ,,  rentcharge.

THE

PUBLIC HEALTH ACT, 1848.

Nore—The sections printed between asterisks have hecome
superseded by the Local Government Ach, and those
gections which are printed between nsterisks and are
included in brackets have been repealed.

11 & 12 VICT. Car. 63.

AN ACT FOR PROMOTING THE PUBLIC HEALTH.
[BlaT Avdvsr, 1848.]

FPREAMBLE AND INTERPRETATION OF WORDS.

“Wnereas further and more effectual provision
“ought to be made for improving the sanitary con-
“dition of towns and populous places in England

“““and Wales, and it is expedient that the supply of

“ water to such towns and places, and the sewerage,
“drainage, cleansing, and paving thereof, should,

““as far as practicable, be placed under one and the

“same local management and control, subject (a)

“fo such general supervision as i8¢ herein-afier pro-
“uided:” Be it therefore enacted, that this Act purs 1o
may from time to time be applied, in manner herein- §yim 2%,
after provided, to any part of England and Wales, 2relisd.

{2} The supervision which is here deemed advisable has
been repudiated by the legislature and another substituted
by the Local Government Aet of 18858, posf, See note on
sect. 67, as to whether any parts of the Act except sect, 50
have a general operation,

o
6! o
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Except the parts next hereinafter mentioned ; tent with the context or subject matter in which
(that is to say,) the eity of London and the lihe.r. such words or expressions occur(f); (that is to
ties thereof (b), the parts within the limits of certain 8ay,) .
commissions of sewers (¢) bearing date at West- Words importing the singular number shall in- Number:
minster the 30th day of November in the year of clude the plural number, and words importing
our Lord 1847, also the parts within the limits of a the plural number shall include the singular
certain other commission of sewers bearing date at _ number :
Westminster the 4th day of December in the year Words importing the masculine gender shall in- Gnder:
last aforesaid (¢), and the parts subject to the juris- r clude females :
diction of the commissioners acting in the execution The word “person” and words applying to any “Pemon:*
of an Act of the fifth year of the reign of King person or individual shall apply to and include
George the Fourth, for (amongst other things) corporations, whether aggregate or sole:
mare effectually paving, lighting, watching, cleans- The word  lands” (g) and the word « premises” “Leads:”
i erulati oent’s Park, and in the shall include messuages, buildings, lands, and “Fremss"
ing, and regulating the Regent's Fark, anc i ges, gs, lands, an
excontion of the several Acts for extending the hereditaments of any tenure:
jurisdiction of such commissioners (d). The word “ owner” (&) shall mean (i) the person “Owner”
for the time being receiving the rackrent of
FTA— II. And beit enacted (¢), that In the construe- the lands or premises in connexion with which
tion ofterms. 1 oo ehis Aot the following words and expressions the said word is used, whether on his own ac-
shall have the meanings hereby assigned to them, count or &s agent or trustee for any other per-

unless such meanings be repugnant to Or 1DCODSIS-

(f) See also the statute 13 & 14 Viet. ¢. 21, which contains

(B) This exemption of the city of London and its liberties : nﬁﬁxﬁé&l interpretation of the words month, coundy, land,

i 0l ot

ﬂﬂ(z-;;ﬂé]‘;]gf:ﬁnmiﬁaiu1m of sewers have expired. (g) It was held by two judges in Oldacre v. Hunt, cit. in
(d) This exemption still continues. But as the above-men- note on sect. 145, post, that this word included “a right of

tioned comymissions of sewers have expired the limitation fishery, ﬂmqgh the lords justices did mot give any decisive

contained in 21 & 22 Viet. o 98, & 2, post, excludes the opinion on this point. . . 1

metropolis, as defined by the Metropolitan Local Management {Ia} Bee also the definition of this word in sect. 20, post.

Act, 18 & 19 Viet. ¢. 120 (i) This word appears to signify that the following is to be

the ouly interpretation of the word owner, so that the owner of
the fee simple who has let the lands vpon a ground rent isnot
within the definition, Bee Fvelyn, app., Wyekeord, resp., 22

&) In the case of Gheeen v, Justices af Cmub&‘idg&sﬁév_-s, i
A& E. 491, Lord Denman, . I, says, “We 11,1.1]_.'1113'11@1.111 that
an interpretation clause is not to be taken as substituting one

ords for amother, nor s strictly defining what the Jur. 808, In Reg. v. Kershaw, 6 E. & B. 1007, Erle, J.,
f;zaﬂfn: E;ds: '::E;'rl must be under all circumstances; we rathar pmnts out t]}& EllHtlIlEtJ.Elu hetwe:en the words ;:mg:m:? and segn .
think that it declares what persons way b :ftlmprf:lt1311d3d m thl‘i same interpretation section, ﬂl? f?rmm_‘ having an ez-
within that term when the circumstances reguire that they . fending and the latter an ewcluding signification. Generally,
should.” See also the observations of Lord Cottenham, C., however, an interpretation clause does not restrain the mesn-
in A. (. v. Worcester Corporation, 15 L J. 1t (N. 5.}, Ch. 399, ing of the words interpreted. Doe v. Benkam, T Q. B, 979,

o2
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t Rackrent:"

“ Month

 Commis-
sioners of the
treasury 2™

H Buperior
oourE s’

Interpretation of Words. [11 & 12 Viet.

son, or who would so receive the same if such
lands or premises were let at a rackrent :

The expression “ rackrent ™ shall mean rent which
is not less than two-thirds of the full neg
annual value of the property out of which the
rent arises (a);

And the ¢ full net annual value” shall be taken
to be the rent at which the property might
rensonably be expected to let from year to year,
free from all usual tenant’s rates and taxes, and
tithe commutation rentcharge (if any), and
deducting therefrom the probable avernge an-
nual cost of the repairs, insurance, and other
expenses (if any) necessary to maintain the
same in a state to command such rent (&) :

The word “ month” shall mean calendar month :

The expression “ commissioners of Her Majesty’s
treasury ¥ shall mean the commissioners of
Her Majesty’s treasury of the United King-
dom of Great Britain and Ireland for the time
being, or any threz (¢) or more of them, or the
lord high treasurer of the United Kingdom of
Great Britain ond Ireland for the time being :

The expression * superior courts ” shall n-
clude (d) Her Majesty’s superior courts of
record at Westminster, and the Court of Com-
mon Pleas of the county palatine of Lancas-

a} Bee d & 5 Will, 4, ¢ V6, 5 109,
6; This definition is taken from the Parochial Assessment
Aet, 6 & 7T Will 4, ¢, 96, 8, 1, and is what is sef out in the
columsn of the rate in the schedole headed Rateable Falue.
(z) But by the statute 12 & 12 Vict. ¢. 89, two of the lords
commissioners of the treasury are empowered to act.
(d), It iz to be presumed that this word iz intended to be
exclusive, as it is diffienié to know what other courts than
those mentioned can be considered as superior courts.

e
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ter {e) and the Court of Pleas of the county
of Durbam :

The word “ justice ” shall mean any justice of the * Justice
peace acting for the place in which the matter
or any part of the matter, as the case may be,
requiring the cognizance of the justice”
arises !

The expression “two justices ” shall mean two or ¢ Two jus-
more justices assembled and acting together in
petty sessions, or one stipendiary or police ma-
gistrate acting in any police court, for the place
in which the matter or any part of the matter,
as the case may be, requiring the cognizance of
“two justices ” arises () :

The expression “court of general or quarter “Courtof
sessions” shall mean the court of gemeral or éf.’;f{ii Dr
quarter sessions of the peace having jurisdiction ******
over the whole or any part (g) of the district
or place, as the case may be, in which the
matter requiring the cognizance of the  court
of general or quarter sessions” arises:

The word “arbitrators” shall include & single farbitra-
arbitrator ; and the words “arbitrators” and =~
“ arhitrator” shall include an wmpire (h) :

The word “oath” shall mean and include an* Oun:»
affirmation in the case of Quakers, and a decla-

(€} Quere, whether the court of the chanecellor of the duchy
is included. The same interpretation is found in other sta-
tutes.

(/) See also the provisions contained in 21 & 22 Vict.
¢, 73, 8. 1, which confirm this interpretation.

() As where the distriet runs into two counties two courts
of guarter sessions will have jurisdiction over the respestive
parts, it seems that this definition would give authority to
both and consequently to either. .

(%) As this cannot be universally applicable, the interpre-
tation will be modified by the context.
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ration in the case of persons allowed by law (i)
to make a declaration in lien of an ocath:

The expression “corporate borough ™ (%) shall
mean any corporate borough mentioned in the
schedules annexed to an Act passed in the
sixth year of the reign of King William the
Fourth, intituled “ An Aect for the Regulation
of Municipal Corporations in England and
Wales,” and any borough incorporated by char-
ter granted or, to be granted in pursuance of
that or any subsequent Act:

The word “ district ™ shall mean the entire ares,
places, or parts of places comprised within the
Limits of any district to which this Act or any
part thereof shall be applied by order in ecouncil,
or provisional order of the general hoard of
health sanctioned by parliament (I):

The expression “ corporate district” shall mean
a district in which the powers, authorities, and
duties of the local board of health of the dis-
trict are exercised and executed by the council
of a corporate borough :

{(£) Seed & 4 Will. 4, ¢. 48, and ¢. B2,

(k) By 12 & 13 Viet. c. 94, s 10, it was declared and
enacted, that the expression © corporate borough ™ whenever
uged in the Poblic Health Act, 1848, shall Le construed to
inelude any city, borough, port, cingque port, or town corporate
named in the schedules annexed to an Act passed in the sixth
year of the reign of’ King William the Fourth, intituled © An
Act to provide for the Regulation of Municipal Corporations
in England and Wales,” and toe any city, borough, port, cingue
port, or town corporate incorporated by charter granted or to
be granted in pursuance of that or any subsequent Act; and
the word * burgesses ™ wherever used in the sald Public Healih
Act ghall be construed to mean cifizens in the case of a city.

A similar definition of the word dorough is glven in
21 & 22 Vieh, o, 98, . 2, post,

(I) See the definition of the term “ limits of the district*
In 21 & 22 Viet, ¢. 98, .7, post.

e. 63, 5. 2. Interpretation of Words.

The expression * non-corporate district” shall 7

53

Non-por=
yrate diz-

mean & district in which the powers, authori- trict:

ties, and duties of the local board of health of
the district are not exercised and esecuted by
the couneil of a corporate borough:

The word “street” shall apply to and include*
any highway (m) (not being a turflpika road),
and any road, public bridge (not being a county
bridge), lane, footway, square, court, alley,
passage (#), whether a thoroughfare or not, and
the parts of any such highway, road, bridge,
lane, footway, square, court, alley, or passage
within the limits of any distriet (0] _

The word “house” shall include schools, factories, «
and other buildings in which more than twenty
versons are employed at one time (p):

Street:"’

Houze:"”

Tha word ¢ drain”’ shall mean and include any ¢ prain:*

drain of and used for the drainage of one
building only, or premises within the same
curtilage, and made merely for the purpose of
communicating therefrom with a cesspool or
other like receptacls for drainage, or with a
sewer into which the drainage of two or more
buildings or premises occupied by different
persons is conveyed (g) :

{(m) The 15 & 16 Vict. ¢. 42, s. 16, interprets the word
“ highway,” but only as it is used in ss. 68, 69, hereafter.

(n) See in Le Neve v, Vestry of Mile End Old Touwn,
22 Jur. 660, an illustration of the word etreet.

(o) See 21 & 22 Viet. ¢ 98, 5. 7, post. o

(7) See the cases upon the parlinmentary and municipal
franchises, and npon settlement under the Poor Law for illus-
trations of the word “house”" Primd facle s bouwse means a
dwelling house ; Surman v. Darley, 14 M. & W.181; ora
building caleulated for use as such; 8 Seoff. Rep. 794, 949;
but the ahove interpretation extends the signification. The
2 1& 22 Vict, ¢, 98, 5. 84, interprets the term new buildings.

(4) There may be instances of drains not comprehended
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The word “sewer” shall mean and include
sewers and drains of every description («), ex-
cept drains to which the word “drain” in-
terpreted as aforesaid applies:

The term “slaughter-house " shall mean and in-
clude the buildings and places commonly ealled
slaughter-houses and knackers yards, and any
building or place used for slaughtering eattle,
horses, or animals of any description for sale (3):

The expression * waterworks company” shall
mean any corporation, person, or company of
persons supplying or who may hereafter supply
water for their omwn profit:

The term “ waterworks™ shall include streams,
springs, wells, pumps, reservoirs, cisterns, tanks,
aqueducts, cuts, sluices, mains, pipes, culverts,
engines, and all machinery, lands, buildings,
and things for supplying or used for supplying
water, also the stock in trade (c) of any water-
works company :

within this definition, as where there is a direct communica-
tion from = house to a viver or canal, or the sea itself,

(2) In Sutlon v. The Mayor of Nopwich, 31 L.T. 389,
Kindersley, ¥, ., cbserved: “The word sewer comes from
the word “to sew,” d.e. to drain, and has a muoch more ex-
tended signification (than drain), embracing works on the
largest scale, such as draining the fems of Lincolnsbire by
means of ]mm.ls, 6:;:. In mtilfe common sense of the term it
means a large and generally undergronnd passage for fluid
and feculent matter from = house or houses to some other
locality, but it does not comprise a cesspoe] for the purpose of
retaining the sewage, whether as a simple deposit, or to be
converted into manure, or other useful purposes,”

() See Elias v. Nightingale, 22 Jur. 166.

(e} These words are very extensive, and not easy to be
understood, because it would seem unnecessary to apply the
word waferworks Lo anything not mentioned in the pref.*im
enumeration,

B —

0. 63, 85, 3, 4.] Inierpretation of
The expression *‘ the local board of health " shall “the locmt

mean the person authorized (d) to execute in Pesch:
each district all or any of the powers, autho-

rities, and duties vested in or imposed upon

the local board of health by this Act:

The expressions “the officer of health,” “the « o cters,”
clerk,” % the treasurer,” * the surveyor,” *the “
inspector of nuisances,” shall mean the persons
respectively appointed fo be or authorized to
execute the offices of the officer of health, clerk,
treasurer, surveyor, and inspector of nuisances
respectively in each district for the purposes of

this Act (e).

III. And be it enacted, that in citing this Act Moede of
in other Acts of Parliament, and in legal instru- i‘?f‘g =
ments and other proceedings, it shall be sufficient to

use the words “The Public Health Act, 1848" ( f).

CONSTITUTION OF THE GENERAL BOARD OF
HEALTH.
IV. ** And be it enacted, that the first com- Generns
S . i P board
missioner for the time being of Her Majesty’s woods peais to ve
and forests, land revenues, works, and buildings, “on#ituted-

(d) Thatis, authorized by this Act. The 21 & 22 Viet. c. 98,
8. 15, enables corporations nobt constituted local boards to
adopt of that Act, which is incorporated with the present.

(e) It is to be noticed that the 15 & 16 Viet. c. 42, enacted
in sect. 14, * that the word *year® shall, for the purpose of
the election of locul boards of health aeting in execution of
the Public Health Act, 1848, and of the continuance in office
of the members of such boards, be taken to mean the interval
between any day of election of any such board and the dav of
¢lection next ensuing.”
See other definitions in 21 & 22 Vict. ¢. 95, 5. 7, post.
(/) See also the title of 21 & 22 Viet. ¢. 98, in sect. 2,

c3
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together with such two other persous as Her
Majesty by warrant under the royal sign manual
may be pleased to appoint, shall be and constitute
4 board for superintending the exccution of this
Act, and shall be called “The General Board of
Health,” and shall have and exceate all the powers
and duties vested in or imposed on such board by
this Act, and the said first commissioner shall be
the president of the said board; and Her Majesty
may from time to time, at ber pleasure, remove all
or any of the persons so appointed by her, and
appoint others in their stead ; and the powers and
duties vested in the said board by this Act may
be exercised and executed by any #no wembers
thereof’;

And during any vacancy in the said board the
continuing members or member thercof may act as
if no vacancy had occurred :

Provided always, that the said general board of
Lealth shall be continued only for five years next
after the day of the passing of this Act, and thence-
forth until the end of the then next session of par-
liament, and no longer (a). ¥*

Power 19 V. #% And be it enacted, that the said board

goeril  may from time to time appoint a secretary and such

Leale: tea: clerks and servants as they, subject to the approval

and servants, of the commissioners of Her Majesty’s treasury,
subyject Lo o

approval of may deem necessary for the purposes of this Act;

(2) This and the following clauses, which relate to the
general board of health and its officers, have ceased to be
operative. In the introductory essay will be found un ac-
count of the proceedings and different constitution of that
board.

e.03, 85.5—7.) Constitution of the General Boa

and every person so appointed shall be removable treszury,
at the pleasure of the said board; a seal 4o be
And the said board shall cause to be made a seal ™**

for their use in the execution of this Act, and doen-

ments or copies of documents purporting to proceed

from them, and to be signed by any two or more

of them, and to be sealed or stamped with such

seal, shall be received as primd facie evidence in all

courts and places whatsoever (#), **

VI. * And be it enacted, that the general Power to
board of health may from time to time appoint so JhEo Hine
many proper persons as they, suhjec.t to the approval Ditectors
of the commissioners of Her Majesty’s treasury, approval of

: - 2 o TrEELTY.
may deem necessary, to be superintending inspec-
tors for the purposes of this Act;

And every person so appointed shall have all the

" powers (¢), duties, and liabilities vested in or im-

posed upon any superintending inspector by this
Act, and shall assist in the superintendence and
execution of this Act, when, where, and in such
manner as the said board shall direct, and shall be
removable at their pleasure, ¥*

VII. # And be it enacted, that there shall be poer to
paid to such one of the members of the geaeral SrEapnerto

grant sula=
board of health, not being the president, as Her T St
Majesty shall direct, and to the said secretary, Ty
clerks, and servants, such salaries or wages, and to perintending

g . . a inspectong,
the said superintending inspectors such allowances, ie.

(&) See the statute 8 & 9 Vict. ¢. 118, sa. 1, 4, as to the
proof of documents sealed with & public board’s seal.

{¢) See sect. 121, post, as to his powers, and sect, 148 as to
his protection.
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as shall from time to time be appointed by the
commissioners of Her Majesty’s treasury, out of any
monies which may from time to time be provided
by parliament for that purpose :

Provided always, that the allowance to a super-
intending inspector shall not exceed the sum of
three pounds three shillings for every day he shall
be actually employed or travelling in the perform-
ance of the duties of his office :

Provided also, that the commissioners of Her
Majesty’s treasury may allow to any superintending
inspector such reasonable travelling and other ex-
penses as may be incurred by him in the perform-
ance of the duties of his office under this Act, in
addition to his said allowance. **

CREATION OF DISTRICT FOR LOCAL BOARD OF
HEALTH.

upon peti-  VIIL. ¥* And beit enacted (&), that from time to
:;?: :ifpf,f' time after the passing of this Act, upon the petition
son of  ors Of 110t less than one-tenth of the inhabitants rated to
o, or when the relief of the poor of any city, town, borough,

any city, &es parish (3), or place having a known or defined
appear upon

{z}) The board of health were cmpowered to act either
upon petition from the ratepayers, or, where the annual mor-
tality bore a certain proportion to the population, on their own
motion. By the new Act the proceedings will be entirely
optional with the inhabitants. As the general board of
health has ceased, this clause, though not expressiy repealed,
has beeome inoperative for the future.

{5} The parish of Waltham Holy Cross comprises the town-
ship of Waltham Abbey and several other townships. A
petition was presented from the inhabitants of the parish;
a superintending ingpector made his inquiry as to the pawrish,
but reported to the general board of health as to the fown
of Waltham Abbey, and recommended the application of the
Act to the fownskip of Waltham Abbey. The general board
of health published his report, and invited statements rela-

¢. 63, s 8.] Creation of Districts. 39

boundary (¢), not being less than thirty in the whole, the registrar

' 2 general’s re-

or where it shall appear or can be ascertained from turns 1o be
o ’ a e 8 -
the last return for the time being made up by the tsin propor-
tion, supar=

registrar general of births, marriages, and deaths, jendmg
from the deaths registered in a period of not less lerecior ©
than seven years, that the number of deaths annually awrr
in any city, town, borough, parish, or place during

the period in respect whereof such return shall have

been made have on an average exceeded the propor-

tion of twenty-three to a thousand of the population

of such city, town, borough, parish, or place, the
general board of health may, if and when they

shall think fit, direct a superintending inspector to

visit such ecity, town, borough, parish, or place,

and to make public inquiry, and to examine wit-
nesses, as to the sewerage, drainage, and supply of

water, the state of the burial grounds, the number

and sanitary condition of the inhabitants, and as to

any local Acts of parliament in force within such

city, town, borough, parish, or place, for paving,
lighting, cleansing, watching, regulating, supplying

tive to it. No fuorther inguiry was made, but the general
board of health made their report to the Cueen that the Act
should be put in force in the parish, and an order in council
was issued accordingly. The Court of Exchequer held that the
local board was duly established for the whole parish, Buarber
v, Jessop, 1 H. & N, 578,

{(e) The fact of a portion of land included within the
boundary being extra-parochial, or otherwise exempted from
poor rate, did not prevent its forming part of the district of
the local board of health otherwise legally created under this
Act,  Tadt v. Carlisle Local Board of Health, 3B, & B, 498,
Bee the provision in 21 & 22 Viet. e. 98, 5. 14, as to the in-
clusion of small places in larger ones formed into districts.

It will be observed that this part of the clause appliss to a
place having o known or defined boundary, whereas the next
part is not in terms so limited. Accordingly in 21 & 22
Viet. c. 98, 5. 18, post, there is a specific provision for places
1ot having such boundary.
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with water, or improving the same, or having rela-
tion to the purposes of this Aect, also as to the
natural drainage areas, and the existing municipal,
parochial, or otber local Loundaries, and the boun-
daries which may be most advantageously adopted
for the purposes of this Aet, and as to any other
matters in respect whereof the said board may
desire to be informed, for the purpose of emabling
them to judge of the propriety of reporting to Her
Majesty, or making a provisional order, as herein-
after mentioned. **

IX. ** And be it enacted («), that before pro-
ceeding upon such inquiry the said inspector shall
give fourteen days notice of his intention to make
the same, and of a time and place at which he will
be prepared to hear all persons desirous of being
heard before him upon the subject of such inquiry,
by advertisement in some one or more of the public
newspapers usually circulated in the purts to which
the inquiry will relate, and by causing such notice
to be affixed on the doors of the principal (8)
clhurches, chapels, public buildings, and places (¢)
where public notices are usually aftixed within such

(@) This clause has in effect ceased to be operative for the
future, but in regard to districts formed before the 21 & 22
Vict, c. 98, came into operation, it is neccssary that attention
should be paid to these provisions with the view of ascertaining
in any case of doubt whether they huve heen duly observed.
The 21 & 22 Vict. ¢ 98, 5. 21, post, will probally not apply to
the districts formed under this Act.

(#) Note here that the word used is principal, not all, s in
1 & 2 Viet. . 45, so that the failure to affix on some one
chureh would not be fatal, as in Q. v. Whipp, 4 Q. B, 141.

(¢) Though churches and chapels in public statutes when
unexplained by the context arc to be construed as referring to
the established church, [see Ormerod v. Chadiwick, 16 M. &

¢. 63, 5. 9.] Creation of Districts. 41
parts, and in such other manner as may appear to
the said inspector to be necessary ;

And so soon as can be after the completion of

such inguiry he shall report in writing to the gene-

ral board of health, in such manner as they may
direct, npon the several matters with respect to
which he has been directed to inguire as aforesaid,
and upon any other matters with respect to which:
he may deem it expedient to report for tue purposes
of this Act;
And if upon such report it appear to the said Upon such

. r L

general board that the boundaries which may be geaaral
bosrd may,
most advantageously adopted for the purposes of if they wmink
this Act are not the same as those of the city, e to
town, borough, parish, or place with respect to B iurther

which inquiry has been made, they shull cause the fPectns

_ ; : ., boundaries,

same or some other superintending inspector to visit b Th e

the parts within the boundaries proposed to be regort,
whlch B

adopted for the purposes of this Act, and after vepublished,
having given such motice as is hereinbefore pre- **
seribed, to hear all persons desirous of being heard

before him upon the subject of the said report, and

to make such further inquiry and report to the said

board as they may direct;

And upon the presentation of such report or
further report the said board shall cause copies
thereof respectively to be published in the parts to
which such report or forther report respectively
relate, in such manner as they may direct, and shall
also cause other copies thereof respectively to be

W. 367, and Ex parls the Overseers of Wardlington, 18 Jur.
494,] the words pudlic buildings and places where public
notices are wswally affized would bere apply to dissenting
chapels and meeting-houses.
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deposited with the town clerk of amy corporate
borough affected thereby, and with the clerk to the
commissioners or trustees acting under any local
Act of parliament in force within such parts for
lighting, paving, cleansing, watching, regulating,
supplying with water, or improving such parts or
any of them, or in anywise relating to the purposes
of this Act, and with the clerk to the justices acting
for any petty sessional division in which such parts
may be, and with the clerk of the board of guar-
dians of the union or parish the whole or part of
which may be affected thereby ;

And if such report or further report relate to
parts not being within any corporate borough the
said board shall cause other copies of the same to be
deposited with the churchwardens or overseers of
the poor of any parish in which such parts or any
of them may be; and the copies so published or
deposited shall be accompanied by a notice stating
that within a certain time, not being less thun one
month from the time of such publication and depo-
sit, written statements may be forwarded to the
said board with respect to any matter contained in
or omitted from the said report or further report,
or any amendment proposed to be made therein ;

And all such statements shall be deposited with
such town clerk, clerk to justices, clerk to the board
of guardians, and with such churchwardens or over-
seers respectively, in like manner as the said copies,
and shall, together with such copies, be open to
public inspection from the hour of eleven in the
forenoon till the hour of three in the afternoon every
day during the time specified in the last-mentioned
notice, Sundays, Christmas Days, Good Fridays,

¢.63,8.10.] Creation of Distriets.

and days appointed for general jfasts or thanks-
givings only excepted ;

And any town clerk, clerk to justices, clerk to the
board of guardians, churchwardens, or overseers
who shall refuse to receive any document or copy of
any document directed to be deposited with him or
them as aforesaid, or to allow such inspection, shall
be liable for every such offence to a penalty not ex-
ceeding five pounds;

And after the expiration of such last-mentioned
notice the said board may, if they think fit, direct
such further inquiry and report as to them may
seem necessary and proper. **

X. #% And be it enacted (), that if after suchin-
quiry or further inquiry as aforesaid it appear to the
said general board of health to be expedient that this
Act orany part thereof should be applied to the city,
town, borough, parish, or place with respect to
which inquiry has been made, upon the petition of
such inhabitants as aforesaid, and within the same
boundaries as those of such city, town, borough,
parish, or place, and within which there is no local
Act of parliament in force for paving, lighting,
(otherwise than for the profit of proprietors or share-
holders,) cleansing, watching, regulating, supplying
with water, or improving such city, town, borough,
parish, or place, or any part thereof, or in anywise
relating to the purposes of this Act, they shall report
to Her Majesty accordingly ;

And at any time after presentation of such report
it shall be lawful for Her Majesty, by and with the

{#) This clause has become inoperative for the future.
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advice of her privy council (8), to order that this
Act or any part thereof shall be applied to and be
put in full force and operation within such city,
town, borough, parish, or place;

And if after such inquiry or further inquiry as
aforesaid it appear to the said general board to be
expedient that this Act or any part thereof should
be put in force within boundaries not being the same
as those of the city, town, borough, parish, or place
from which the said petition proceeded, or within
boundaries where no petition has been presented
from such inhabitants as aforesaid, ¢ within any
city, town, borough, parish, or place in which any
such local Act of parliament as aforesaid is in force,
they (c) shall make a provisional order under their
hands and seal of office accordingly, with such pro-
visions, regulations, conditions, and restrictions with
respect to the application and execution of this Act
or any part thereof, and with respect to any such
local Act (d), and the repeal, alteration, extension,
or future execution of the same, and in all respects
whatsoever, as they may think necessury under all
the circumstances of the case;

(%) There will be no orders in council hereafter for the con-
stitution of local hourds. See sect. 142, poyt, ns to the com-
mencement of the effective operation of the order, and as to
its publication. .

(¢} See the provisions introduced into 21 & 22 Viet, c. 98,
8. 71, post, which enable the secretary of state to make pro.
visional orders to be confirmed by Act of parliament in par-
ticular cuses, )

(d) The power of the general board under this clause was
not unrestricted. They could muke a provisional order for
the purpose of applying this Act to the borough or place, and
all the general provisious and the special 11:11:\'151(:'1';3 for the
aiteration of the loeal Act were to be such as they thonght
necessary under the circumstances for i purpose, but not
otherwise. Their power was limited to this definite purpose.

¢. 03, 5.10.] Creation of Districts.

And such provisional order shall be published in
the parts to which the same relates in such manner
as the said general board may direct, and shall be
deposited with the town clerk of any corporate
borough aftected thereby, and with the clerk to the
commissioners or trustees acting under any such
local Act, also with the clerk to the justices acting
for any petty sessional division in which such parts
may be, and with the clerk of the board of guardians
of the union or parish the whole or part of which
may be affected thereby; and if such provisional
order relate to parts not being within any corporate
borough, the said board shall cause other copies of
the same to be deposited with the churchwardens or
overseers of the poor of any parish in which such
parts or any of them may be;

And in case it shall be enacted by any Act of
parliament hereafter to be passed that the whole or
part of any provisional order or orders of the gene-

This has been explained by the case of Clayion v, Fenwick,
6 E, & B. 114, The general board made a provisional order
extending this Act fo the borough of T., a distriet within which
were parts of the 8. turnpike roads made under local turnpike
Acts. A local sanitary Act also applied to the district, which
wad altered by the order, and it was directed that afterthe con-
firmation of the order by parliament, sect, 60 of the *“Towns
Improvement Clauses Act, 1847, which forbids trustees of any
turnpike read from levying toll within the imits of the special
Ack, should be incorporated with the sanitary Aet. This pro.
visional order was confirmed by the statute so far as autho-
rized by the sbove Act. It was held by three justices in the
Queen’s Bench against the Chief Justice, that this part of the
provisional order was not authorized, and consequently was
void. They considered that the toll on the turnpike road
was not a matter which affected the public health of the town.

It will be noticed that the Actspassed after July, 1850, which
confirm the provisional order of the board, contain thess words,
“ go far as the sume are authorized by the Publie Health Aot
Ses the provisions contained in 21 & 22 Viet. ¢. 98, 8. 41.

45
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ral board of health shall be confirmed and be abso-
lute, the whole or part of such provisional order or
orders which shall be so confirmed shall be as bind-
ing and of the like force and effect as if the same
had been expressly enacted by parliament, and
every such Act shall be deemed a public general
Act (a);

But no such provisional order ghall have any force
or effect, nor shall this Act or any part thereof be
applied in either of the cases last aforesnid, except
for the purpeses of such inquiry, further inguiry,
report, or provisional order, without the previous
authority of parliament ;

Ezceplion And no such provisional order, or any altered or

E;“:EEM amended order, shall be made with respect to any
for supplying Jocal Act of parliament under which any water-
rer works company is empowered to construct water-
works or supply water for their own profit, with-
out the consent of the waterworks company em-
powered by such local Act first had and obtained :
Consont of Provided always, that, except for the purposes of
cil, ke.in  INAIN sewerage, No corporate borough or any part
GeTEIR G thereof shall be included in any district not exclu-
sively consisting of the whole or part of one such
borough without the previous consent of the council

under the common seal of the borough (4);

(@) The12&13 Viet. c. 94, 5. 9, required the general board
of health to pause printed copies of the provisional orders to be
delivered to the members of both houses of parliament before
the first reading of the Lill for their confirmation. The 13 & 14
Viet. ¢, 90, s 4, contained other regulations for the supplying
of eopies of the provisional order to purties requiring them. By
2] & 29 Viet. e. 98, 2. 75, No. 5, und &. 77, No. 0, the Act
confirming the seeretary of state’s provisional order is to be
deamed a public Act, against which, however, a petition may be
presented, and the petitioner may appear and oppose the bill.

() See 21 & 22 Viet. c. 98, ss. 27, 28, posl.

¢.63, 8.10.] Creation of Districts.

But nothing herein contained shall be construed
to require such consent to the constitution of a dis-
triet exclusively consisting of the whole or part of
one such borough for all or any of the purposes of
this Act, nor to hinder or prevent the application
of all or any of the provisions of this Aef to parts
exclusively consisting of the whole or part of one
such borough, although the same parts or any of
them may have been already ineluded within a dis-
triet for the purposes of main sewerage :

Provided also, that, except for the purposes of
main sewerage, no parts beyond the boundaries of
a corporate borough shall be included in any dis-
trict comprising the whole or part of any such
borough, except upon the petition of a majority of
the owners of property and ratepayers who would
be qualified to vote in the election of members of a
local board of hLealth for the parts proposed to be so
included (¢);

But nothing hersin contained shall be construed
to require such petition in order to the constitution
of a district exclusively consisting of parts not
within the boundaries of any such borough, nor to
hinder or prevent the application of all or any of
the provisions of this Act to a district exclusively
consisting of snch last-mentioned parts, although
the same parts or any of them may have been
already included within a district for the purposes
of main sewerage (). *¥*

¢) Bee 21 Viet. c. D8, sa. 27, 2B, post.

d) See in sect. 141, post, the provision for the alteration
or amendment of orders in council now inoperative, But
21 & 22 Viet. 98, a. 78, provides for the repeal, partial or
total, or the alteration of any provisional order, or order in
couneil or Act confirming such provisivmal order,

47
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costsof pre- 1. And be it enacted (&), that from and after
Himinary in- i s ;

quirs, &, the making of any such order in council, or the
o et passing of any Act of Parliament confirming any

E%;rgﬂg%lﬁ provisional ﬂr_*ldcr of the general Emlard Gi,‘ Liealth, the

the generul  gosts, charges, and expenses specially incurred by
or under the direction of the suid genercl board,
or of any superintending inspector, in relation to
any inquiry or further inguiry as aforesaid, shall,
to such extent and amount as the commissioners of
Her Majesty's treasury by order under their hands
may think proper to direct, become a charge upon
the general district rates levied in such district
under the authority of this Act {«), and be repaid to
the said commissioners by annual instalments not ex-
eceeding five(b), together with interest after the yearly
rate of five pounds in the hundred, to be computed
from the date of any such last-meutioned order, upon
so much of the principal sum due in respect of the
said costs, charges, and expenses as shall from time
to time remain unpaid.

CONSTITUTION OF THE LOCAL BOARDS QF
HEALTH.

Tommuomy XII. And be it enacted, that in every district

1| 5 " . i

lootl board exclusively consisting of the whole or part of one cor-
i

consisting of porate borough, the mayor, alderwen, and burgesses

one borougt,

o,

(2} Henceforth this elanse will be inoperative for future
expenses, but similar clauses ure to be found in 21 & 22
Fiet. o 945, 5 23, applicable to that Act.

{(5) Whether if the money be not repuid by these instal-
ments, or within the time above specified, it can afterwards
be recovercd will he a guestion. Sec the late case of &, v.
Hurstbowrne Torrant, 23 Jur. 783 27 L. J. K, M, C. 214,

The statute 12 & 13 Vict. e 89, provides for the waking of
orders by the lords of the treasory. It is presumed that
if the order sbove-mentioned were not obeyed, the Court of
Queen's Bench wounld enforce it by mandanus,

e.03,85.11,12.]  Constitution of the Local Boards. 49

of such borough shall be by the council of the
borough, within and for such district, the local
board of health under this Aet, and such eouncil
shall exercise and execute the powers, authorities,
and duties of such local board, according to the laws
for the time being in force with respect to municipal
corporations in Bogland and Wales (¢);

And in every district exclusively consisting of Setection,
two or more of such boroughs, or of one or more of %‘fanﬂfﬁm
such boroughs and also of part of any other such gy “**"
borough or boroughs, or exclusively consisting of
part of two or more of such borough or boroughs,
the mayors for the time being of the boroughs
whereof the whole or part is within such last-
mentioned district, and such number of other per-
sons as shall be fixed (2) by such provisional order as
aforesaid, to be selected by each of such councils
respectively out of their own number, or from
persons qualified to be councillors of the borough
in respect of which the selection is to be made, and
shall be named and selected by such councils se-
cordingly, shall, within and for such district, be the
local board of health under this Act;

And in every district comprising the whole or selection of

part of any such Dorough or boroughs, and alse mfb?m

parts not within the boundaries of any such borough, J5 . 0d neet

{¢) Bee 21 & 22 Viet. o 98, 55, 12, 24, posf, which enables
corporate boronghs to become district boards of health, That
Act empowers distriets, when formed, to be united, hut does
not enable a distriet to be originally formed by the union of
twoboroughs, It appenrs by the return of the local districts,
presented to parliament in August, 1857, that there iz no
instance of a district formed of fwe boroughs.

{(d) In future this will be settled otherwise. Hee 21 & 22
Viet. ¢. 98, a. 27, post,  But the orders heretofore made will
continue in foree in the places to which they have been applied,
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the mayor or mayors for the time being of the
borough or boroughs whereof the whole or part
is within such last-mentioned district, and such
number of other persons as shall be fixed by such
provisional order to be selected by such council or
each of such councils respectively out of their own
number, or from the persons qualified to be coun-
cillors of the borough in respect whereof the selec-
tion is to be made, and shall be named and selected
by such council or councils accordingly, shall,
together with such number of persons as shall be
elected as hereinafter mentioned in respect of such
non-corporate parts, be, within and for such district,
the local board of health under this Act (¢);

And the first selection by any such council in
pursuance of this Act shall be made on a day to be
appointed by parliament (f);

And each person selected by the couneil out of
their own number shall be a member of the local
board with which he is selected to act so long as
he continues without re-election to be member of
the council from whom he was selected, and no
longer ;

And each person selected by the council other-
wise than out of their own number shall be a mem-
ber of the local board with which he is selected to
act for one year from the date of his selection, and

no longer ; .
And in case of any vacancy in the number

(¢) Henceforth there can be no such union of election and
gelection in reference to any new board.

(f) The 14 & 15 Vict.c. 90, 5. 5, enabled the general board
of health to appoint any days for the first election or selection
other than those appointed by the order in c_mmml or the
statute. But such power can no longer be exercised.

c. 63, 85,12, 18.] Constitution of the Local Boards.

selected some other person or persons (as the case
may require) shall be selected by the council by

whom the person or persons causing the vacancy

was or were selected, within one month after the
occurrence of the vacancy () ;

And the meeting of any council at which any
selection as aforesaid is made in pursuance of this
Act shall to all intents and purposes be deemed to
be a meeting held in pursuance of an Act passed in
the sixth year of the reign of King William the

51

Fourth, intituled “ An Act for the Regulation of %8 Will-4

Municipal Corporations in England and Wales” (%).

XIII. And be it enacted (i), that in every dis- Election of

trict comprising the whole or part of any corporate
borough or boroughs as aforesaid, and also any

part or parts not within the boundaries of any cor- perers

porate borough or boroughs, such number of per-
sons (k), qualified as hereinafter prescribed, as shall
be fized by such provisional order as aforesaid, to be
elected for such part or parts or for each of such
parts respectively, shall from time to time be elected
in such manner and by such owners of property
and ratepayers as hereinafter mentioned, to be,

(g) It is presumed that the provision of this time is only
directory, and that the vacancy may be supplied although the
month has expired. See Q. v. Griffiths, 7 E. & B. 053,

(k) See the provisions in 5&6 Will, 4, c. 76, s. 69, as to
the meetings of the council in boroughs, which, among other
things, vequire a notice of three clear days before the meeting
is held.

(i} The 21 & 22 Vict. ¢, 98,8.11, post, provides for the case
where there shall be a failure to elect or a lapse of a local board.

(%) Under 21 & 22 Vick, ¢, 98, post, this kind of district will
not be formed originally, By sect. 27 adjoining districts may
unite and determine the terms of union, one of which must be
the numbers of members to be returned for each respectively.

D
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local board
by owners
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together with the persons selected as aforesaid in
respect of the corporate parts of such district, and
shall be, within and for such district, the local
board of Liealth under this Act;

And in every district not comprising the whole
or part of any corporate borough or boroughs, but
being a district to which this Act may be applied
by order of Her Majesty in council (¢), such number
of persons, qualified as hereinafter prescribed in
this behalf, as skall be fized by such order in coun-
cil, shall be elected, in such manner and by such
owners of property and ratepayers as hereinafter
mentioned, to be, and shall be, within and for such
district, the Jocal board of health under this Act;

And in every district not comprising the whole
or part of any corporate borough or boroughs, and
being a disuict to which this Act cannot be ap-
plied without the authority of parliament (¢), such
number of persons, qualified as hereinafter pre-
scribed, as shall be fiwed by such provisional order
as aforesaid, shall be elected, in such manner and
by such owners of property and ratepayers as
hereinafter mentioned, to be, and shall be, within
and for such district, the local board of health under
this Act;

And the first election for any district or part of a
district shall take place on a day to be appointed
vy order of Her Majesty in council or by parliament
(as the case may require) (f);

(é) Sec sect. 10, which describes thesc several distriets.
In new districts hereafter formed out of places not corporate
boroughs nor governed by improvement commissioners, the
number of members will be determined at the meeting which
adopts the Act by the persons present thereat.

(f) Bee note (f) on sect. 12; and as to the proceedings
hereafter, see notes on 21 & 22 Viet. ¢, D8, 5. 24,

¢.63,5.18.] Constitution of the Local Boards.

And one-third of the number elected for the
whole or any part or parts of a district respectively
shall go out of office on such day in each year sub-
sequently to that of the first election as shall be
appointed by such order in council or provisional
order as aforesaid (as the case may require) (¢);

And the order in which the persons first
elected (%) shall go out of office shall be regulated
by each local board : _

Provided always, that if the number of persons
to be elected be not divisible by thres the proportion
to go out of office in each year shall be regulated
by such order in council or provisional order (i)
(as the case may require), so that as nearly as may
be one-third shall go out of office in each year;

And if the number of persons to be elected for
any part of a district be less than three the persons
elected shall go out of office on such day in each
year, or at such other period, not being less than a

(g) These provisions will apply to local boards constituted
under the new Act, but guare when the day for the deter-
mination of the year of office will arrive, us there will be no
order in council or provisional order. The intention of the
statutes is that the year should determine on the anniversary
of the day of election, but this intentibn is not expressed in
gither Act.

(%) The local board may select members who may in point
of fact have ceased to be members, and are not compelled to
select members out of the continuing number. Howitt v.
Manfull, 6 B. & B. 736. There the facts were these:—The
board consisted of nine members, one-third to go out of office
on March 31, 1855, Three of the members had ceased to be
members by reason of nen-attendance, and the local board
selected them to go out of office. Three new members only
were elected, and the court held the new board to be well
constituted.

{i) In future boards, as there will be no order in ecounecil
or provisional order, the meeting should fix upon a number
divisible by three, or there will arise an inextricable confusion,

D2
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vear, as such order in council or provisional ovder
(as the case may require) shall direct;

But no person elected shall in any case continu-
ously remain in office for more than three years (a);

And on the days eppointed for going out of
office (5) a number of persons shall be elected equal
to the number of those so going out, and so many
others as may be necessary to complete the full
number of the local board of health in respect of

c. 03, ss. 14, 15.] Constitution of the Local Boards. 55

otherwise (¢), between the times appointed for elec- rmaining
tion as aforesaid (f), or if at any time the said local may acr.
board be without its full number of members, the
remaining members shall continue and be as compe-
tent to act until the time appointed for election, or
until the full number iz selected or elected (as
the case may require), as if no vacancy had

oceurred () ;

And if any person be both selected and elected to persons
be a member of the local board of health, he shall, pof sacctsd
within three days after notice thereof from the clerk, = loserve,
choose, or in default of such choice the local board of one tite
which he is so selected and elected to be member
shall determine, the title in respect of which be shall

serve, and immediately upon such choice or deter-

which the election is to be made.

Regulations  X1V. And be it enacted (¢), that the number of

astothe  nersons to be selected or elected for the whole or any

personsiobe payg of a district shall from time to time be regu-

dlectedmem- Jated by such order in council or provisional order as
ers of loca f - i

voards.  gforesaid (as the case may require), due regard being

had to the size and circumstances of each district, as
may appear to be just and proper (¢);

And that any member of the local board of
health, after going out of office, resigning (d), or
otherwise ceasing to be such member, may, if other-
wise qualified, be again selected or elected (as the
case may require) ;

And in the event of any vacancy in the num-
ber of persons elected, by death, resignation (d), or

(@) But such member may be re-elected.  See next section,
(b; As already noticed, no such days will be appointed in
districts formed under the new Act, unless by the resolution
adopting the Act. o

(¢) This part of the clause has ceased to be operative, inas-
much as no general board of health can originate the order,
but probably an alteration in the numbers may be effected by
the operation of 21 & 22 Vick, ¢, 98, 5. 77, post.

{d) Note, that a power of resignation is thus recognized

though it is not expressly given by this or the subsequent
Act; and as this Is an onerous office it seems that by the
application of the rule of the common law no such power
would have existed,

mination the person so selected and elected shall be
deemed to be member only in respect of the title so
chosen or determined, and his office a8 member in
respect of any other title shall thereupon become
vacant (%),

XV, Provided always, and be it enacted, that if Members
any corporate borough or part thereof be included, fes o

only for the purposes of sewerage, in any district com- 5gversse.

) H Ll - & ’u
prising any part or parts not within the boundaries orsi

of any such borough, and the last-mentioned part bdosrd for

¢) As by becoming disqualified or refusing to act.

} The 21 & 22 Vict. c. 98, s, 24, enables the local board
itself to fill up an occasional vacancy for the residue of the
time of the vacating member.

(g) This is similar to the provision in 5 & 6 Viet. ¢. 57,
£.12, in regard to boards of guardians of unions, which, indeed,
was only corroborative of a decision of the Court of Exchequer
Chamber in the case of the Todmorden union. . v. Ov. of
Todmorden and Walsden, 1 Q. B. 185; 3 Q. B. 675.

() And the vacancy may hereafter be filled up Ly the
local board. See note (f), above.
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or parts, or any of them, be constituted a district
or districts for any other purposes of this Act, the
persons elected for such sewerage district shall,
within and for the separate district within which
they shall have been so elected, be and constitute
the local board of health in the same manner and as
fully to all intents and purposes as if they had been
expressly elected to constitute the sume.

XVI. And be it enacted (%), that every person
elected as aforesaid shall at the time of his election,
and so long as he shall continue in office by virtue
of such election, be resident (¢) within the district for
which or for part of which he is elected, or within
seven miles thereof (&), and be seised or possessed
of real (1) or personal estate, or both, to such value
or amount(m) as shall be fixed by such order in
council or provisional order as aforesaid (as the case

(&) 1t will be found that many of the provisions relating to
the constitution of the hoard, the qualification of the members,
and their acting, have been adopted from the Commissioners
Clauses Act, 10 & 11 Viet. e. 16; but little assistance can be de-
rived in the interpretation of this Aet from reference thereto,

(i) Much difficulty has been felt in applying this word to
the cases which arise under different statutes; but here it is
evident that a permanent abiding must be contenmplated.

(%) This must be measured in a straight direct line, “as
the crow flies,” according to the interpretation now established
in settlement and otlier cases, Q. v. Saffron Walden, 9 Q. B.
%6, 79. Stlokesv. Grissel, 14 C. B. 878.

(f) No purticular locality is required for the real estate,
and of course there can be none for the personal estate.

{(m) In districts to be formed hereafter the qualification
must be according to the scale provided by 21 & 22 Viet.
. 98, 5, 24, post. It will be seen that these regulations, as.
to the qualification of the members, correspond with those
preseribed in the Muanieipal Corporation Act, 5 & 6 Will. 4,
¢. 76, Value will apply to estates or goods and chattels;
amount will apply to money or pecuniary property.

¢. 88, s. 18.] Constitution of the Local Boards.

may require), within the limits next hereinafter
provided, or be so resident, and rated to the relief
of the poor of some parish, fownship, or place of
which some part is within such district or part of a
district, upon such annual value (n) as shall be fixed
by such order in council or provisional order (as the
case may require), within the limits next hereinafter
provided :

Provided always, that it shall not be lawful to
require that any person be seised or possessed as
aforesaid to a value or amount exceeding one
thousand pounds, or to require that any person be
rated upon an annual value exceeding thirty
pounds ;

Provided also, that if two or more persons be
jointly seised or possessed of real or personal estate,
or both, of such value or amount as would, if
equally divided between them (o), qualify each to
be elected, or if two or more persons be jointly
rated in respect of any property which if equally
divided between them would qualify each to be so
elected, each of the persons so jointly seised, pos-
sessed, or rated may be elected ;

But the same property shall not at the same
time qualify both the omner (p)and the occupier
thereof.

(n) See the case of Baker v. Marsh, 24 L. J, R, Q. B.1, in
which it was held, with reference to the qualification of a town
councillor, which depends upon a rating to the poor upon an
annual value of not less than 157, that this term applied to
the ratfeabls value and not the gross estimated rental.

(o) 1t appears to be unnecessary to inquire what are the
respective proportions of the interest of the parties in the
PROpRY " : s ,

- (p) There is some difficulty in applying this ﬁpruv:mso. Can
a person who is the owner of a house be qualified in respect
of his real estate, but the occupier, who is rated for the same,
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XVIIL. And be it enacted, that amy person i s

. make decla=
elected as aforesaid, or selected by any council raticn o to

otherwise than out of their own number, who ne- act for three

Declaration

pectaration X VII. And be it enacted, that no person elected

by members a3 aforesaid, or selected by any council otherwise

E;irt::t::fg- than out of their number, shall act as member of _ ¢ i
" the local board of health (except in administering glects to make and subscribe the declaration re- SsE L boie
the following declaration) until he shall have quired by this Act for the space of thres months
made and signed before two oF more othiar mexbess next after his selection or election, and any person
for the district for which he 1s elected a declaration selected or elected under this Act who during
in writing to the effect following ; (that is to say,) three successive months (¢) is absent from all meet-
“«1 A.B. do solemnly declare, that I am seised ings f.md commitiess of 1the E:malbhoard ﬂ]f; e
“or possessed of veal or personal [or real and i e b - e
s IT cdtits o be. valosor amounkof shall be deemed to have refused to act, and sha_il
" Ffiﬁ:t [ Gl e ks reliefﬂu ¢ thDa _ cease to be a member of such local board, and his,
« of upon the aumual value of 1 office as such shall thereupon become vacant.
QoiRimety B XIX. And be it enacted, that no bankrupt, in- Disguai-
“ Made before us, C.D. and E.F, memb.ers.of solvent (), or other person not qualified as afore- raons
:,cr the incal ‘bened of bealth for ﬂf? district said shall be capable of being elected as aforesaid ;
of ——, this day of —. And if any person, after being so elected or
Falsodecla-  And such declaration shall be made and signed selected by any council utller.wise t_h“ﬂ out of their
demeanor. by the person making the same, and shall be filed own number, shall lose or discontinue to hold his

and kept by the clerk;

And any person who shall falsely or corruptly
make and subscribe the said declaration, knowing
the same to be untrue in any material particular,
shall be deemed guilty of a misdemeanor (d).

he disqualified ? or does the proviso mean that the owner who
has a valuable freehold estate, and the lessee who has also a
valuable personal interest therein, shall not both be qualified ?
Apain, if both be candidates, how is it to be determined
which is qualified, and who is to determine this question ?
Perhaps however these two questions may be settled by the
order in which the nominations are made.

(d) This declaration is taken from 10 & 11 Viet. e. 186,
8. 12, and is still required by 21 & 22 Viet. ¢. 98, s 24.
Nevertheless, any act of the party before he makes the de-
claration will be valid, See sect. 19, post.

qualification, or shall be declared bankrupt, or shall

(¢) By 21 & 22 Viet. c. 98, s, 95, this is made siz months,
as in 10 & 11 Viet. e. 16, . 16.

(f) See 10 & 11 Viet. c. 16, & 8. This will be a vacancy
to be supplied by the local board. See sect. 14, note (f)-

(¢) By this word is generally understood a person who has
{aken the benefit of an Insolvent Debtors’ Act, and not merely
one who 18 unable to pay his debts, See The Princess Royal, 9
Jur. 433. There is an ambiguity in the clause as to the ex-
tent of the disqualification, Is a man who has once been
declared a bankrupt permanently disqualified? or can he
be qualified after he has obtained his certificate? In E. v.
Chitty, 5 A. & E. 609, the Court of Queen’s Bench decided
that an uncertificated bankrupt was not disqualified from
being elected a town councillor mnder & &: 6 Will. 4, c. 76,
but there the disqualifying words introduced in the commence-
ment of this section were wanting.

Da
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apply (&) to take the benefit of any Act for the re-
lief or protection of insolvent debtors, or shall com-
pound with his creditors, or if any member selected
or elected under this Act shall accept or hold any
office (§) or place of profit under the local board of
health of which he is member, or shall in any man-
ner be concerned in any bargain or contract(¢)
entered into by such hoard, or participate in the
profit thereof, or of any work done under the autho-
rity of this Act in or for the district for which he is
member, then and in every such case such person
shall, except in the cases next hereinafter provided,

(2) Note, that the application is enough to disqualify what-
ever may be the result,

(¥) Must the office be one of profit? In other words, can
a2 member bhold any appointment gratuitously? In 5 & 6
Will, 4, ¢. 76, 5. 28, where the same words oceur, there is an
exception of the Mayor, whose office is not one of profit. Sce
also 5 & 6 Viet. c. 104, s 8, as to o Sheriff. As to a Treasurer
without salary, see Delane v. Hitleoat, 9 B. & C. 310.

() See, as to a bargain for the zale of a piece of land to the
Iocal board by a member thercof, Woolley v, Kay, 1 Hurl. & N.
Rep. 307. But in future no interest in a sale or lease of any
lands or any loans to the local board will disqualify. See 21&22
Viet. ¢. 98, 5. 25, which enacts the same provision as was cons
tained in 5 & 6 Viet. ¢ 104, 88 1, 7, as to municipal corpo-
rations, The disqualifications in the text are mainly ndopted
from the Municipal Corporation Act, and the Comnmissioners
Clauses Consolidation Act, 10 & 11 Viet. ¢. 16,s. 9.

Inregard to the interest in the contract which will disqualify
a wember and subjeet him to penalties, the case of Le Feuvre
v. Lancaster, 3 E. & B, 530, should be referred to. The local
board of health of Southampton having contracted with a per-
son to supply iron railings, an alderman of the borough sold
him some 1ron to enable him to complete his contract, openly
and dond fide. It was held that the latter was not liable to
the penalty assigned by 5 & 6 Will. 4, . 76, s. 28. A trustee
of & turnpike road let his horse and cart at a certain sum toa
contractor for works on the road, to be used in the perform-
ance of the works, and it was held that he was liable to a pen-
alty on a clanse framed as above, Towseyv. White, 5 B. & C.
125. Sce also West v, dndrews, 5 B. & Ald. 328, as to the
supply of articles by a guardian of the poor 10 a contractor for
the maintenance of the poor in the workhousa

¢. 63, 5. 19.] Constitution of the Local Boards.

cease to be such member, and his office as such shall
thereupon become vacant (d) ;

And any person who, not being duly qualified to
act as member of the said local board, or who has
not made and subscribed the declaration required of
him by this Act, or who after being disqualified or
disabled from acting by any provision of this Act
shall so act, sball for every such offence be liable to
a penalty of fifty pounds, which may be recoveréd
by any person (¢), with full costs of suit, by action
of debt ; '

And in such action it shall be sufficient for the
plaintiff to prove in the first instance that the defen-
dant at the time when the offence is alleged to have
been committed acted as such member ( £);

And the burden of proving qualification, and the
making and subseription of the declaration, or nega-

tiving disqualification, by reason of non-residence, or

not being seised or possessed of the requisite real
or personal estate, or both, shall be upon the de-
fendant :

Provided always, that no person, being a pro-
prietor, shareholder (g), or member of any company

(d) And the vacancy can be supplied by the local board.
The person will cease to be a member, but the contract in
which he may be interested willnot be void, Foster v. Ozford;
&e. Railway Company, 13 C, B. 200. -

(¢) But see the condition precedent to the action, sect. 133,
post.

(#) This and the following provision are contrary to the
former spirit of the English law, but they have crept into some
late statutes. Where, in an action for a penalty, upon a
similar provision in a loeal Act, the issue being npon the want
of gualification, the defendant proved his qualification, but
not that he had subscribed the cath, it was held that he had
proved enough, and was not bound to prove such subseription.

er, app., Newlon, resp., 14 C. B. 114,

A shareholder in any joint stock company established
under the Acts is rendered competent to act by 21 & 22 Viet.
¢. 98, 8. 25, post, as in 10 & 11 Vict. c. 16, s, 10.
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or concern established for the supply of water, or
for the carrying on of any other works of a like
public nature, shall be disabled from being, con-
tinuing, or acting as member of the said local board
by reason of any contract entered into between such
company or concern and such board ;

But no such person shall vote as a member of the
said local board upon any question in which such
company or concern is interested (g) :
¢ Provided also, that all acts and proceedings of
any person disqualified, disabled, or not duly quali-
fied as aforesaid, or who has not made and sub-
seribed the said declaration, shall, if done previously
to the recovery of the last-mentioned penalty, be
valid and effectual to all intents and purposes what-
soever (4),

XX. And be it enacted (), that at every such
election as aforesaid the ratepayers in respect of
property in the district or part of a district for
which the election is held, and the owners of such
property, shall be entitled to vote according to the
scale following ; (that is to say,)

If the property in respect of which the person
is entitled to vote be rated (k) upon a rateable
value of less than fifty pounds he shall have one
vote; if such rateable value amount to fifty pounds

(9) See the power of dispensation grauted to the secratary
of state by 21 & 22 Vietf. ¢. 98, s, 25,

(%) See sect. 29, post,

(#) For a full exposition of the details and steps in the
election of members of the board, see “The Local Board of
Health Election Manual,” by the Editor of this work.

(%) That is, to the poor rate: see post, The rateable value
means the net annual value and not the gross estimated
rental. See note on p. 57, ante.

e. 68,5.20.] Constitution of the Local Boards.

and be less than one hundred pounds he shall have
two votes; if it amount fo one hundred pounds
and be less than one hundred and fifty pounds he
shall have three votes; if it amount to one hundred
and fifty pounds and be less than two fundred
pounds he shall have four votes; if it amount to
two hundred pounds and be less than two hundred
and fifty pounds he shall have five votes, and if it
amount to or exceed fwo hundred and fifty pounds
he shall have siz votes (1) ;

And any person (m) who is owner and also Jond
Jide occupier of the same property shall be entitled
to vote both in respect of such ownership and of
such occupation ;

And the votes shall be given, taken, collected, and
returned according to the directions hereinafter
contained (n); and the majority of the votes actually
collected and returned shall be binding on the dis-
trict or part of a district for which the election is
had ;

A;:d whosoever shall not vote or shall not comply
with such directions shall be omitted in the cal-
eulation of votes, and be deemed to have had no
vote (0):

Provided always, that the word *owner’

¥
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and Definition of

: . F . the words
“ owners,” when used in this Act in relation to the “swner”and

right of voting at any election under this Act, shall
respectively be construed to mean any person or

(I} This is the scale established by 7 & 8 Vict, ¢ 101,
8, 14, for the voting at the election of guardians.

{m) This word includes corporations (see sect. 2), but does
not, as it seems, here apply to corporations aggregate, asthey
are provided for afterwards; and see also sect. 35, .

(n) See ss. 25, 26, 27. Notwithstanding the terms of thia
passage the returning officer can scrutfinize the returns.

{¢) This is according to 4 & 5 Will. 4, ¢. 76, s. 38.

“owners’ as
applied to
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persons for the time being in the actual occupa-
tion of any kind of property rateable to the relief
of the poor, and not let to him or them at a rack-
rent (a);

Or any person or persons receiving, either on
his or their own account, or as mortgagee or mort-
gagees, or other incumbrancer or incumbrancers, in
possession, the rackrent of any such property (8);

And no person shall be deemed a “ ratepayer” (¢)
or be entitled to vote as such at any such election
unless he shall have been rated (d) to the relief of the
poor in the district or part of & district for which he
claims to vote for the space of one whole year im-
mediately preceding the day of tendering his vote,
and shall have also paid all rates made upon him for
the relief of the poor in such district or part of a dis-
trict for the period of one whole year, and shall
have also paid all such rates, and all rates due from
him under this Act, before that day, in such district

() The definition of rackrent is given in sect. 2, ante, p. 30,

(&) This is & more extensive definition of the word cwner
than that given in sect. 2, anfe. 1t is much the same as that
givenin 4 & 5 Will. 4, ¢. 76,5 109

() The common law disqualifications of alienage, infaney,
coverture, and insanity, will apply to the ratepayer; but a
woman not having a husband can vote, and a bankrapt or in-
solvent, if actually rated, and if' the rates for the specified
time have been paid, may vote. So in the case of a pauper.
But when a person has been excused from the payment of his
rates, due within the specitied time, by the justices, or under
sect. 96, post, he cannot be considered as a ratepayer.

Where the owner is rated in the place of the oceupier, under
13 & 14 Viet. ¢, 99, the occupier is not a ratepayer com-
petent to vote. Hickardson v. Gladwin, 27 L, J. ., AL C,
193,

d) The rate must be a valid rate. It must have been
sllowed by the justices, and have contained the statutory de-
claration, and have been duly published. 1fthere should have
been no valid rate in the district for the time specified, the
local board cannot be constituted.

e. 63, 5. 20.] Constitution of the Local Boards.

or part of a district, except rates which shall have
been made or become due within the six months
immediately preceding (e): :

Provided also, that in case of property belonging
to a corporation aggregate, or to a joint stock or
other company, or to any body of proprietors or
undertakers, such corporation, company, body of
proprietors or undertakers respectively, shall be
deemed to be one owner (f) for the purpose of voting
under this Act, and shall vote by proxy appointed in
writing under the common seal (in case of a corpo-~
ration) or {in any other case) under the hands of
three directors or any other persons in the direction
or management of the company or concern }

And no member of such corporation, nor any pro-
prietor or person interested in such company or
concern, shall be entitled to vote individually as
ormner in respect of such property ;

And (g) no owner whosoever shall be entitled to
vote as such, unless, fourteen days at least (&) pre-

(¢} Does this exception extend to the poor rates? That
appears to be the natural interpretation, and is in accordance
with 4 & 5 Will. 4, ¢. 76, s 88, from which the passage
was taken. The general board of health have advised, how-
ever, that it is confined to the district rates. See Johnson on
this Act, p. 48,

(/) This provision is similar to that contained in 4 & 5
Will 4, ¢, 76, s. 38. 1t seems from the above that the corpo-
ration aggregate, or company, are not empowered to vote as
occupiers, The mmmber of votes to be given as owner will of
course depend upon the rateable value of the property in the
distriet, but cannot exceed six.

{7) Thisis similar to the provisionin 7 & 8 Viet. ¢. 101, s. 15.
Sea the letter of the poor law commissioners, dated Jan, 16,
1845, and printed in their 11th annual report, p. 121, wherein
they set forth the forms of claims and statements by owners,
and the appointments of proxies in accordance with that Act.

(k) Both days must be excluded. Queen v. Justices of Salop,
8 A. & E.173. Note, the voter does not in general tender
his vote, but a voting paper is sent to him. The refurning
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viously to the day of tendering his vote, he shall
have delivered to the clerk, or (in case of the first
election) to such person within the distriet in which
the qualification to vote is situate as shall be di-
rected by such order in council or provisional ovder
(as the case may require), a statement in writing of
his name and address, and containing a deseription
of the nature of his interest or estate in the property
giving the qualification, and a statement of the
amount of all rent-service (if any) which he may re-
ceive or pay in respect thereof, and of the persons
from whom he may receive or to whom he may
pay the same;

And no such corporation aggregate, joint stock
or other company, body of proprietors or undertakers,
shall be entitled to vote unless such statement con-
tain the name and address of the proxy appointed,
and a true copy of the appointment of such proxy (A)-

XXI, And be enacted, that at every election by
owners of property and ratepayers under this Act
the chairman (z) of the local hoard of Lealth, or, in

officer cannot send to the owner unless he has received the
claim. Note, that this officer must decide at the election the
right of the claimant to vote. :

(%) It must be observed that it is only corporations aggre-
gate or companies that can vote by proxy. There does not
appear to be any exemption from stamp duty in regard to
the appointment of a proxy, and therefore, according to
55 Geo. 3, c. 184, Sched. Part I, it must be stumped. See
R.v. Kelk, 1 Q. B. 559. It appears, however, from the note
of Mr. Johnson, inp. 201 of his Ist edition of the statute, that
the general board of health advised the' contrary. Noword in
the 151st scetion applies to this proxy appointment, and the
ground of that advics is not stated. o

An important question arises whether the claim is to be
renewed, It seems not, but that once given it remains avail-
able go long as the party retains the qualification, )

(#) Ttis to be presumed that the chairman de faclo is to
conduct the election, and that it is not competent to persons

¢. 68, s5. %1, 22.) Constitution of the Local Boards.

case of the first election, such person as shall be ap-
pointed (k) by order of Her Majesty in council, or
by provisional ovder of the general board of health,
(as the case may require,) shall have the powers and
perform the duties vested in or imposed upon the
said chairman by this Act in relation to any such
election, and shall perform all otber duties which it
may be requisite for him to perform in conducting
and completing elections under this Act;

And in case the office of chairman shall be vacant
at the time when any such power or duty must
be executed or performed, or in case the chair-
man ¢r person appointed as last aforesaid, from
illness or other sufficient cause, shall be unable to
exercise or discharge such powers or duties, or shall
be absent, or shall refuse to act, some other person
who shall be appointed (%) (‘in case of the first elec-
tion ) by such order in council or provisional erder or
(in any other case) by the local board of health,
shall exercise or perform such of the said powers and
duties as then remain to be exercised or performed ;

And the said local board, or (in case of the first
election) the person appointed by such order in
council or provisional order, shall, before or during
the election, appoint a competent number of persons
to assist and attend upon the chairman or the person
so appointed (as the casemay require) in conduct-
ing and completing the same.
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XXII. And be it enacted, that the clerk of the Produetion

hoard of guardians of any union, and the overseers
or other officers of every parish, wholly or in part

to call in question the legal title of the refurning officer,
though the law relating to municipal corporations would war-
rant a different conclusion,

(%) See now the provisions of 21 & 22 Vict. c. 98, ss. 16, 19,
#ost.

of parochial
books, d&e.
for purposes
of election.
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within the parts for which any such election shall
be held, and having the custody of any books or
papers relating to the election of guardians of the
poor (a), or the poor rate books relating to any
such parish, shall permit the same to be inspected
and copies or extracts to be taken therefrom by the
said chairman, or (in case of the first election) by (&)
any person appointed by suck order in council or
provisional order as aforvesaid ; and the said chair-
man may, if he shall see fit, cause to be made an
alphabetical list (¢) of the persons entitled to vote
at the election. '

XXIII. And be it enacted (d), that the said
chairman shall, before every such election, prepare,
sign, and publish a notice, which skall (¢) contain
the particulars following ;

That is to say, the number and qualification of
the persons to be elected, —the persons by whom and

(a) The clerk to the board of guardians has seldom any
such books, He is required by the regulations of the Consoli-
dated Order to deliver ithe nomination and voting papers, when
the election is over, to the board of guardians, and every-
thing else must be his own private memoranda.

(3] Henceforth by the summoning officer, See 21 & 22 Yiet.
e. 98, 5. 24, No. (5.)

(¢} This list will not be conclusive, as the owners will still
have & right of claiming, so that their title will not be
complete until they tender their votes.

(d) This and the following directions follow the regulations
prezcribed by the poor law commissionersinthe election of boards
of guavdians, which see in the General Consolidated Ouvder,
Arts. 1—27, They are not dispensed with in the new statute.

{e) This word is generally considered to be imperative, but,
nevertheless, it is to be presumed that a slight error or omis-
sion in this notice will not render the election a mnullity.
Whether the election could be sustained if the notice were
wholly omitted or were framed so erroneounsly as to mislead
the electors, is a more serious question, which must pro-
bably be answered in the negative,

e. 63, 5. 23, 24.] Constitution of the Local Boards.

the places where the nomination papers hereinafter
mentioned arc to be received, and the last day on
which they are to be sent,—the mode of voting in

case of a contest,—and the days on which the voting'

papers will be delivered and collected,—and the time

and place for the examination and casting up of the

votes;

And he shall also cause such notice to be affixed
on such places (f) in the parts for which the elec-

tion is to be held as are ordinarily made use of

for aflixing thereon notices of parochial business:
Provided always, that whenever the day appointed

for the performance of any act in relation to any
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such election shall be [on]* a Sunday(g), Christmas* Si in Star.

Day, or Good Friday, or any day appointed for
public. Fast or Thanksgiving, suck act (%) shall be
performed on the day next following. j

XXIV. And be it enacted, that any person en-

of the local board of health himself (if qualified to

be elected), or any other person or persons so quali-

fied (not exceeding the number of persons to be
elected) ; .
And every such nomination shall be in writing,

(/) It will not be held that an omission of the notice in
some one public place will constituie o fatal default, It will
be well to follow the directions in 58 Geo. 8, e¢. 69, and
1 Vict. ¢. 45, and cause the notice to be affixed on all churches
and chapels, as well as other prominent publie places in the
district.

(g) As to the delivery of a nomination paper on a Sunday,’
see Westhury-on-Secern Union Case, 4 E. & B. 314.

(%) Note, that only this act is to be posiponed; the poor’
law commissioners have provided in similar cases-that all the
subsequent acts shall be postponed.

s
. : “and elsction
titled to vote may nominate for the office of member of candi-
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and shall state the names, residence (i), calling, or
quality (7) of the person nominated, and shall be
sigred by the party nominating, and be sent to the
chairman ;

And if the number of persons nominated shall
be the same or less than the number of persons to be
elected, such persons (if duly qualified) shall be
deemed to be elected, and shall be certified accor-
dingly by the said chairman under his hand ;

But if the number so nominated exceed the
number to be elected, the said chairman shall cause
voting papers, in the form contained in the schedule
(A.) to this Act annexed, to be prepared and filled
up, and shall insert therein the names of all the
persons nominated, in the order in which the nomi-
nation papers were received, buf it shall not be
necessary to insert more than once the name of any
person nominated (%) ;

And the said chairman shall, three days before
the day of election (1), cause one of such voting
papers to be delivered by the persons appointed for

(¢} This word is one most difficult to be interpreted. The
courts of law assign different meanings to it according to
the subject matter in connexion wherewith the guestion arises.
Here it is best to treat it as the place of abode. See @ v.
Hammond, 17 Q. B. 772; Q. v. Deighton, 5 . B. 896;

Tuckett v. Knowles, 2 C. B. 187 ; Allen v. Greensill, 4 C. B.

100,

(7) Such as baromet, knight, esquire, or gentleman, which
words signify the guelify. Professional titles appear to fall
under the word caliing,

(k) This does not justify the omission of the names of any
of the nominators,

(1) The day of election was settled by the provisional order
or order in council heretofore, but it is left uncertain under
the new Act.

¢. 63, 35.24,25.] Constitution of the Local Boards.

that purpose to the address (m) in the parts for
which the election is to be held of each owner and
proxy, and at the residence (m) of each ratepayer
entitled to vote therein:

Provided always, that if any person put in nomi-
nation shall tender to the officer conducting the
election his refusal in writing to serve as a mem-
ber of the local board of health, and if in conse-
quence of such refusal the number of persons nomi-
nated shall be the same as or less than the number
of persons to be elected, all or so many of the re-
maining candidates as shall be duly qualified shall
be deemed to be elected, and shall be certified as
such by the chairman under his hand (2).

XXV, And be it enacted, that each voter shall
write his initials in the voting paper delivered to him
against the name or names of the person or persons
(not (o) exceeding the number of persons to be
elected) for whom he intends to vote, and shall sign
such voting paper ;

And when any person votes as a proxy, he shall
in like manner write his own initials, and sign his

(m) This is a different word from that of residence, noticed
in p. 70, and which is used afterwards with reference to the
ratepayers. 1t will be observed, that though the residence of
the ratepayer is here expressed generally, the address of the
owner is to be in the district; nevertheless, according to sect.
26, the delivery must be in the district in both cases.

(} The clanse does not go on to provide, a8 in 5 & 6
Viet. ¢, 57, 8. 9, for the effect of this notice as regards the
candidate, but probably it must be taken to have the effect of
a resignation, so that the election should then cease us
regards him.

(o) If a greater number be marked than the number to be
elected, the vote will fail for uncertuinty.

Mode of
soting.
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own name, and state also in writing the name of the
corporation, company, or body of proprietors or
undertakers for which he is proxy:

Provided always, that if any voter cnunot write
he shall afhx his mark at the foot of the voting
paper in the presence of a witness, who shall attess
and write the name of the voter against the same,
as well as the initials of such voter-against the
name of every candidate for whom the voter intends

to vote.

XXVI. And be it enacted, that the said chairman
shall cause the voting papersto be collected on the day
of election (z) by the persons appointed or employed
for the purpose in such manner as he shall direct ;

But no voting paper shall be received or admitted
unless the same have been delivered at the address
or residence as aforesaid of the voter within the
parts for which the election is had, nor unless the
same be collected by the persons appointed or em-
ploved for that purpose, except as next hercinafter
provided (a):

Provided always, that if any person qualified to
vote shall not have received a voting paper as afore-
said, he shall, on application before that day to the
said chairman, be entitled to receive a voting paper
from him, and to fill up the same in his presence,
and then and there to deliver the same to him:

(z) See note (I) on sect. 24, ante.

(z) Seein 21 & 22 Vict. ¢. 88, 8. 24, No. (6), the new pro-
vision for the appointment of a companion to the distributor
and collector of votes. The provisions hitherto in force were
very defective in regard to securing the due collection by the
proper parties. BSee also in sect, 13, No. (5}, of the new Act,
post, the penalties imposed upon persons forging or otherwise
acting improperly with voting papers.

¢. 63, ss. 26, 27.] Constitution of the Local Boards.

Provided also, that in case any voting paper
duly delivered shall not have been collected, through
the default of the said chairman, or the persons ap-
pointed or employed to receive the same (3), the
voter in person. may deliver the same to the said
chairman before twelve o’clock at noon on the day,
or the first day, {Bs the case may be,) appointed for
the examination and casting up of the votes,

78

XXVII. And be it enacted, that the chairman Regulations

shall on the day immediately following the day of
the election, and on as many days immediately

office of the local board of health (¢), and ascertain
the validity of the votes, by an examination of the
rate books and such other books and documents as
he may think necessary, and by examining (2) such
persons as he may see fit;

And he shall cast up such of the votes as he shall
find to be valid, and to have been duly given, col-
lected, or received, and ascertain the number of
such votes for each candidate; and the candidates
to the number to be elected who, being duly qua-
lified, shall have obtained the greatest number of
votes, shall be deemed to be elected, and shall be
certified as such by the said chairman (¢) under
his hand.

(b) Note, that the default of the voter or any other
than the chairman or person appointed to ml{act willpa;tcl{
Jjustify the delivery to the chairman.

(¢) This was ruled by Lord Campbell, C. J,, in Reg. v. Cross,
16 J. P. 215, to be merely directory, and that the casting ul;
at the clerk’s office wus valid.

(@) The examination must be voluntary, as the chairman
0as no meaus of compelling attendance, neither has he power
to administer an oath.

(¢) See sect. 20, ante, p. 62, as to the majority of votes. The

boards.

&8 o exami-
nation of
votes and
elections

succeeding as may be necessary, attend at the of local
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And to each person so elected the said chairman
shall send or deliver notice of such election ;

And the said chairman shall also cause to be
made a list containing the names of the candidates,
together with (in case of a contest) the number of
votes given for each, and the names of the persons
elected, and shall sign and certify the same, and
shall deliver such list, together with the nomination
and voting paper which he shall have received,
to the local board of health at their first or mext
meeting (as the case may be), who shall cause the
same to be deposited in their office, and the same
shall, during office hours thereat, be kept open to
public inspection, together with all otlLer documents
relating to the election, for six months after the
election shall have taken place, without fee or
reward ; :

chairman i3 not to act merely ministerially, and return
the party who may have received the greabest number of
votes, but is to ascertain who are duly qualified, and return
the duly qualified candidate who has the majority, Heg. v.
Iuspector of Votes of St Paneras, 7 E. & B.954. The
validity of the return may be tested by an information in the
nature of a guo warrante against any person who is returned
and acts. The contrary had been held as regards a guardian,
gee Ex parte Aston,6 A. & E. 784 But that opinion has been
overruled sinee the case of Q. v. Darley, 12 Cl. & F. 510. Ac-
cordingly in Q. v. Robinson, 19 J. P. 724, such an information
was granted in respect of the membersof a local board of health,
and in Reg. v. Cross, ubi supra, another was tried at the assizes,
Bub though the validity of the return may be guestioned in
this information, the chairman’s certificate as o the majority
of the votes is conclusive, and no serutiny in reference to such
votes can be granted ; so held by Lord Campbell, C. J., at nisi
prius in that case. This decision, however, still leaves open
questions as to the sufficiency of the qualification of the eans
didate and of the nominator, the regularity of the proceed-
ings, and probably as to errors in the easting ; so also illegal,
partial, or corrupt conduct on the part of the returmng officer
might be open to investigationin such an information.

¢.63, 5. 28,20.] Constitution of the Local Boards. 75

_And the said chairman shall cause such list to be
printed, and copies thereof to beaffixed at the usual
places for affixing notices of parochial business

within the parts for which the election shall have
been made.

XXVIIL And be it enacted, that if the said Penaltyupon
chairman or other person charged with taking, conducting
collecting, or returning the votes at any such elachine to
election as aforesaid shall neglect ( £) or refuse to feoisioms
comply with any of the provisions of this Act in °f it Ak
that behalf (4), he shall be liable for every such '
offence to a penalty not exceeding fifty pounds(h);
and any person employed for the purposes of any
such election, by or under the said chairman or
other person charged as aforesaid, who shall be
guilty of any such neglect (f) or refusal, shall be
liable for every such offence to a penalty not ex-
ceeding five pounds (1),

XXIX. And be it enacted, that all proceedings Defects in
of the local board of health, and of any person % bacio.
acting as member or under the authority thereof, mﬂ:y.

shall, notwithstanding any defect in the selection or

(/) The penalty is incurred by mere neglect. Kin
P R e T ey
() If the chairman knowing a voter to be qualified mali.
cmusl:,:: refuses to receive his voting paper, he would be liable to
an action on the case at the suit of the voter, Tozer v. Child,,
6 E. & B. 289, But if he, bond fide believing the voter to be
not qualified, rejects the vote, though erroneously, he is not

- Liable, S.C.

fﬁa} See sect. 129, post, as to the rect;ver;,r of this penalty.
i) See, as to the recovery of this penalty, sect. 129, posi,
and also the provision in 21 & 22 Vict. ¢. 98, 8,18, No. (6),

" to prevent malpractices at thess elections.

E
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election of such board or any member thereof, be
as valid and effectusl as if no such defect had ever
existed (%},

XXX. And be it enacted, that the necessary ex-
penses attendant upon any such election as afore-
said, and such reasoncble remuneration (I) to re-
turning officers and other persons for services per-
formed or expenses incurred by them in relation
thereto as shall from time to time be allowed by
the local board of health in that behalf, shall be
paid out of the general district rates to be levied
under this Act.

¢. 63, s5. 30—32.] in Ozford and Cambridge.

commissioners acting under an Act of the thirty-
foursh year of the reign of King George the Third
for amending and enlarging the powers of a former
Actof the same reign for the better paving, cleansing,
and lighting the town of Cambridge, for removing
and preventing obstructions and annoyances, and
for widening the streets, lanes, and other passages
within that town (which commissioners are herein--
after called the Cambridge commissioners) ;

And if the city of Oxford, or the parts within the
first-mentioned jurisdiction, become a district under
this Act, the same shall be called “ the Oxford dis-
trict,” and the said Oxford commissioners for the

time being shall, within and for such district, be

Local board XX XT, Provided always (m), and be it enacted, the local board of health under this Act;

of health in

g:’t;?;?_i ;t;;i that nothing hereinbefore contained with respect to And if the borough of Cambridge, or the parts
pg?g:;ist of the appointment, selection, or election of any local comprised within the jurisdiction secondly above
E an

mentioned, become a dictrict under this Act, the
same shall be called “ the Cambridge district,” and
the said Cambridge commissioners for the time

cambridge  board of health, or member thereof, shall apply to the
memt com-  City of Oxford, or the parts within the jurisdiction
5 o of the commissioners for amending certain mileways

thereof, and the adjoining parish of Saint Clement,
{which commissioners are hereinafter called the
Oxford commissioners,) or to the borough of Cam-
bridge, or the parts within the jurisdiction of the

(%) See a similar provision in 5 & 6 Viet. ¢ 57, s 13,
with reference to the board of guardians, and sce sect. 19,
ante, p. G2,

(1) The statute vestsin the local board a discretion as to
the amount which they are to allow, and this cannot be re-
viewed by any court. FEaz parfs Melcalf, 6 E. & B. 288,
Hence it 13 desirable to settle before the election, where prac-
ticable, what allowances shall be made,

(m) See also 21 & 22 Vict. ¢. 88, 8. B2, post.

52 Geo, §,
g;“;?.‘é; 5, leading to Oxford, and making improvements being shall, within and for such district, be the
¢, eiv, the university and city of Oxford, the suburbs local board of health under this Act.

XXXIL And be it declared and - enacted (m), With respect

to the execu-

that whenever by any such provisional order (0) as tion of the

(n) Tt does notappear by the previous clauses that any such
comuussioners or trustees were to be constifuted a loeal board.
But Mr. Lawes, in bis edition of this Act, explains that as it
was apprehended that the general board of health might have
created a local board out of such commissioners or trustees
under the general langmage contained in sect. 10, it was
necessary to introduce this section. But the new Act enables
improvement commissioners, when elected by the ratepayers,
to form local hoards.

(0) See now 21 & 22 Vict. c. 98, s. 12, post, which dispenses
with the provisional order, .

E 2
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aforesaid the commissioners or trustees acting
under any local Act of parliament are constituted
the local board of health under this Act, such
commissioners or trustees shall, within and for the
district to which such provisional order applies,
exercise and execute the powers, authorities, and
duties vested in or imposed on the local board of
health by this Act, and so much of this Act as
relates to the appointment, election, or selection of
local boards of health shall not apply to such
district.

XXXIII. And be it enacted, that if, after the
application of this Act to any district, the parts
constituting the district shall afterwards become
or be entirely comprised within the limite of a
corporate borough, the mayor, aldermen, and bur-

esses of such borough shall from and after such
day ns shall have been specified in the charter of
incorporation in this behalf be, by the council of
the borough, the local board of health within and
for such district ;

And in case any day shall have been so specified,
but not otherwise, the powers, authorities, duties,
property, and liabilities of any other persons, as
such local board, shall from and after that day
absolutely cease and determine, and be vested in
such mayor, aldermen, and burgesses, as fully to
all intents and purposes as if they had always been
the local board of health from the time when the
district was originally constituted (¢).

(c) Sea 20 & 21 Vict. ¢. 98, &. 26, post, which repeals so much
of this section s requires a day to be fixed in the charter, and
consequently takes away the restriction upon the transfer of
the powers contained in the above clause.

¢. 63, gs. 33, 34.] Their Proceedings. 79

PROCEEDINGS OF THE LOCAL BOARI.

XXXIV. And be it enacted, that the local board Meetings of
of health of every non-corporate district shall hold st
an annual meeting (d), and other meetings for the Feand
transaction of business under this Act once at [fusion,
least in each month, and at such other times as &
may be necessary for properly executing its powers
and duties under this Act, and shall from time to
time make byelaws (¢) with respect to the sum-
moning, notice, place, management, and adjourn-
ment of such meetings, and generally with respect
to the transaction and management of business by
such board under this Act:

Provided always, that no business shall be trans-
acted at any such meeting unless at least one-third
of the full number of members be present thereat,
except in either of the districts to be called the
Oxford or Cambridge districts ( ), in which cases
business may be transacted if at least seven mem-
bers be present;

And all questions shall be decided by a majority
of votes (g);

And the names of the members present, as well

(ﬁ} No particular day is peinted out when this meeting is
to be held.

(¢) Bee sect. 115, post, as to byelaws made by the local
board,

(/) Sea sect. 31, ante, p. 76.

(g) Much difficulty has lately arisen in regard to the
determination of the majority upen any question submitted to a
body consisting of a limited pumber. It seems now to be
established that in such cases the majority must be caleulated
by reckoning not only the persons who vote upon any question,
but those who are present at the meeting, See Hr parte
Eynsham, 18 Jur. 345; 12 Q. B, 398: Beg. v. Griffiths, 17 .
Q). B.164: and Rey. v. Overseers gf Christehurch, Spitalfields,
26 L. J. R, M. C, 68; 7 E. & B. 409.
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as of those voting upon each question, shall be corporate district) shall cause to be made a seal for .
recorded (2) ; the use of such board in the execution of this Act;
And the said local board shall at their first And documents or mpias of documents purport-
meeting under this Act, and afterwards from time ing to proceed from the said local board, and to be
to time at their annual meeting, appoint one of signed by any five or more members thereof, and to
their number to be chairman for one year at all be zealed or stamped with such seal, or (in the case
meetings at which he 1s present; and in case the .of a corporate district) to be sealed with the common
chairman so appointed be absent from any meeting seal (D), shall be received as primd facic evidence
at the time appointed for holding the same, the :in all courts and places whatsoever,
members present shall appoint one of their number :
to ik ns‘clilairman there::ﬂp- - XXXVI. And be it enacted, that the local board Comuitiom
And in case the chairman appointed as first of health may from time to time appoint out of their sppointet.
aforesaid die, resign, or become incapable of acting, own number so many persons a3 they may think
another member shall be appointed to be chairman Ait, for any purposes which in the opinion of the said
for the period during which the person so dying, local board would br:} better regulated and managed
resiguing, or becoming incapable would have been by means of & committes: .
entitled to econtinue in office, and no longer ; P rovided always, that the acts of every such
And the chairman at any meeting shall have a commattee shall be submitted to the said local board
second or casting vote in case of an equality of for their approval (z).
YHREE _ _ , . - XXXVIIL And be it enacted, that the local board powers to
But nothing herein contained with respect to the of health shall from time to time appoint (d) fit and igc;; ::ﬂf:da
‘appointment of chairman shall apply to any district . _
T idee distriet,” and (&) See further sect. 149, post, and 21 & 22 Viet, . 98,
TJ:' be caﬂe.d t}:]e Oford or Camby, ge i SRS ; 8. 61, post. In the case of a corporate district it is presumed
in such districts the Oxford or Cambridge commis- that the seal will suffice, though there is some ambiguity in
sioners respectively shall appoint & chairman as the clause, As to proof of documents under seal, see stat.
B& 9 Viet, . 113, 85. 1, 4.
heretofore. (¢) In many cases the approval must take the shape of con-
firmation or ratification, asthe committees will often be callad
. : ac 1 upon tio act before the approval of the local board can be ob-
:1: fnﬂ:?ﬁ:ﬁm XXXV, And be it EIHFtEd’ thﬂ..t vhe 10{331 tained. The clause itself refers to the management by the
offices for  poard of health shall from time to fime pl’ﬂ‘?ld& committee, which would be inoparat.ive if the committee could

ArANRACUNE ntai 3 ; i{ the approval of the board had been obtained.
tain such offices as may be necessary for not act wnt pp 0

:::geis;cﬁd SR l:r:l.‘i%n 1 -L o j’ d ].f- t of thei {g (d) Theappointment of the above-mentioned officers appears

to be made, trUSActing their business and that of their officers to be complete by election, and no document in writing is

aud servants under this Act, and (in case of a non-

- (a) This troublessme requisition is clearly directory only,
s0 that the validity of the decision will not be affected by the

omission,

required. See Smart v. Guardians of West Hom Union,
10 Exe. 867 ; 11 Exe. 867 : Q. v. Greene, 17 Q. B. 793. Tt will
seemn, in sect. 49, that, as regards the officer of health, the
case is different, The local board will do well to consult the
Minute of Instructions published by the late general board of
health with reference to the powers and duties of their officers.
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proper (¢) persous to be surveyor, inspector of nui-
sances, clerk, and treasurer for the purposes of this
Act, and shall appoint or employ such collectors and
other officers and servants as may be necessary and
proper for the efficient execution of this Act, and
shall make Zyelanws (d) for regulating the duties
and conduct of the several officers and servants so
appeinted or employed ;

And the said local board may pay (¢), out of the
general district rates to be levied under this Act, to
such officers and servants, such reasonable salaries,
wages, or allowances as the said local board may
think proper;

And every such officer and servant shall be re-
movable by the said local board at their pleasure,

() It will be seen that the statute does not require any par-
ticular qualification for these officers, but generally it will be
found most appropriate to select an atforney for the clerk, and
an engineer or professional surveyor for the surveyor. The
legality of the appointment of the superior officers may be tried
in a quo warranto information. Q. v. Guardians of St. Mar-
tin-in-the-Frields, 17 Q. B. 149.

(d) See sect. 115, post, for the provisions relating to
byelaws.

{¢) In regard te the recovery of their salaries by officers of
the local board, it has been generally considered that the only
remedy was a writ of mandomus directed to the board, or an
action on the case against the treasurer or other officer, alleg-
ing that he had the funds to pay the salary, but had neglected
or refused to pay the same. It had been held that no action
would lie against the board directly for the salary, (see Bogg
v. Pearse, 10 C, B. 534; Addison v. The Mayor of Preston,
12 C. B, 108; Smart v, West Ham Union, 24 L. J. R. Exe. 201,)
though a contract under seal might have made a difference;
but the late case of Hall v. Taylor, 22 Jur, 877; 27 L. J. R,
Q. B. 311, shows that where a local board is empowered to
pay the salary out of the rates leviable by them, an action of
debt for the amount may be maintained by the officer against
the board. At the same time the judgment can seldom be
enforced otherwise than by mandamus. See sect. 138, post.

¢. 63, ss. 87, 88.] Officers of the Board. 83

[subject, nevertheless, in the case of the removal of
the surveyor, to the approval of the general board
of health ( f):]
Provided always, that the same person may be same person
both surveyor and inspector of nuisances ; A

3 Feyor and
But neither the person holding the office of Mfpectorof

nuisanced,

treasurer, nor his partner, nor any person in Dufnotclerk
the service or employ of them or either of surer
them, shall hold, be eligible to (g), or shall in
any manner assist or officiate in the office of
clerk ;

And neither the person holding the office of clerk,
nor his partner, nor any person in the service or
employ of them or either of them, shall hold, be
eligible to, or shall in any manner assist or officiate
in the office of treasurer ;

And whosoever offends in any of the cases enu-
merated in this proviso shall forfeit and pay the
sum of one hundred pounds, which may be recovered
by any person, with full costs of suit, by action of
debt (&).

XXXVIIL And be it enacted, that no officer or Penalty
servant appointed or employed by or under the oEoers, &e.

local board of health shall in anywise be concerned Bieresisd =

taking fees
improperly,

(f) No such approval is now required. See 21 & 22 Vict.
c. 98, a8, 8, post,

(g) The chject of this prohibition, which is common in local
Acts, appears to be to prevent the clerk who represents
the board from holding their money, and thus to create a
check upon the two officers. The clerk cannot deal with the
money of the board because he does not hold it, and the
treasurer must hold it until the clerk, under the direction of
the board, gives him the authority to pay it away.

(%) See sect. 133, post, as to the recovery of these penalties,

E 3
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or interested in any bargain or contract (i) made
with such board for the purposes of this Act;

And if any such officer or servant be so _concerned
or interested, or shall under colour of his office or
employment, exact, take, or accept any fee or re-
ward whatsoever, other than his proper salary,
wages, and allowances (j), he shall be incn:pable
of afterwards holding or continuing in any office or
employment under this Act, and _aim]l forfeit and
pay the sum of fifty pounds, which may be re-
covered by any person, with full costs of suit, by

action of debt (&).

XXXIX. And be it enacted, that before any

ey such officer or servant enters upon any office or
o % employment under this Act by reason whereof he

rity, and to
account.

will or may be intrusted with the custody or control
of money, the local board of health by_whum h+e is
appointed shall require and take fr?m hl'}'ﬂ mﬁczfﬂt
security (I) for the faithful execution of such office

(i) See seet. 19 as to the meaning of this word. Sect.25 of
91 & 22 Viet. ¢. 98, which applies to the disqualifications
of members engaged in certain contracts, does not refer to
this clause. .

(7) 1t is probable that this provision is intended to apply
to other persons than the local board, and to be levelled at the
practice of demanding fees from persons seeking aid from the
board, or exposed to proceedings by them. But the language
is sufficlently general to prevent the officer receiving gratuities
for extra services rendered to the board. It is to be observed
that the statute applies to demaunds made nnder colour of the
office, and therefore not to cluims where the o_ﬂuf:er acts and
makes a demand for services which he renders independently
of his office. Thus the clerk may charge professionally for
contracts prepared for contractors if they think proper to
employ him. Perhapsalso the surveyor may not be prevented
from acting professionally for persons within the district, but
such conduct will lead to a mischievous result. '

(k) See sect. 133, post, as to the recovery of penalties,

" (?) The local board must determine for themselves what

¢ 63,5 89.]  Qfficers of the Board,

or employment, and for duly accounting for all
monies which may be intrusted to him by reason
thereof’;

And every such officer or servant employed in the
collection of rates under the authority of this Act
shall (), within seven days after he shall have re-
ceived any monies on account of such rates, pay
over the same to the treasurer, and shall, as and
when the said local board may direct, deliver a list,
signed by him, containing the names of all persons
who have neglected or refused to pay any such
rate, and the sums respectively due from (n) them ;

And every officer and servant appointed or em-
ployed by or acting under the said local board shall
respectively, when and in such manner as shall be
required by such board, make out and deliver to
them a true and perfect account in writing of all

security they will deem sufficient. Generally the security
given by collectors is & bond with two sureties.' There are
now several guarantee societies who will undertake to
guarantee these officers; but there are usually many con-
ditions imposed in their policies, the neglect of which invali-
dates the security, and the omission is seldom discovered until
the security id attempted to be enforced. Moreover, they are
generally etermmatg.o upon notice by the company; so that
the security may fail at the time when the necessity for it
becomes most urgent.

Sect. 151, post, exempts the bond or security given om
behalf of the officer from stamp duty, In regard to the terms
of the condition, it should be made to be operative, notwith-
standing the change of tenure of the office or alteration of
the salary in amount or mode of payment, the change of dis-
trict, or the imposition of new duties upon the officer by
subsequent legislation.

{m) This is & very precise direction, but one not very easy
to be carried out universally, The local board should, how-
ever, pay great attention to it. More confidence can be felt
as to the due collection from a strict observance of this provi-
sion than from any amount or kind of security.

(n) The local board should require an uccount of the collec-
tion and deposit of the rates to be laid before them at short
intervals, '

-85
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monies received by him for the purposes of this Act,
and stating how, and to whom,and for what pur-
pose such monies have been disposed of, and shall,
together with such account, deliver the vouchers or
receipts for all payments made by him, and pay
over (d) to the treasurer sll monies owing by him
upon the balance of accounts;

-¢. 63, 5.39.]  Officers of the Board.

such accounts, orto produce and deliver up any such
vouchers or receipts, or any such papers, writings,
property, effects, matiers, or things as aforesaid,
and that he still fails or refuses so to do, they may,
by warrant under their hands and seals, commit the
offender to gaol, there to remain, without bail,
until (A) he shall have rendered such accounts, and

produced and delivered up all such vouchers, re-

Summary And if any such officer or servant fail to render :
ceipts, books, papers, writings, property, effects,

roceedings 1
t be taken  such account, or to produce and deliver up such of

ol the said vouchers and receipts as may be in his pos-
aceount, &c.

session or power, or to pay over any such monies as
aforesaid, or if for the space of five daysafter being
thereunto required he fail to deliver up to the said
local board all papers and writings, property, effects,
matters, and things, in his possession or power,
relating to the execution of this Act, or belo_ngix‘lg
to such board, then and in every such case a justice
shall, on complaint being made to him in that
behalf, summon the party charged to appear and
answer the complaint before #wo justices (¢) at a
time and place to be specified in the summons (%3
And upon the appearance of the party charged,
or upon proof that the summons was personally
served upon him, or left at his last known place of
abode or business (g), and if it appear to the last-
mentioned justices that he has failed to render any

(d) There is some vagueness here as to when the balances
are to be paid over. This requisition of course applies when
the term of office has expired; but the local board will
probably make some additional regulation for other payments.

(¢) See sect. 2, ante, as to the application of these words.

See sect. 131, post, which, however, does not apply to
this clause, and also refer to 21 & 22 Vief. e. 48, & 60, post,
as to the proceedings by the auditor. ]

(¢) As defaulting officers frequently abscond, this mode of
service is very usual, Hee the cases on the service of summons
in Bastardy, and upon the County Court Acts, as to the last
known place of abode.

matters, and things in respect of which the charge
was made ;

And if it appear that the party charged has failed
to pay over any such monies as aforesaid, and thas
he still fails or refuses so to do, the last-mentioned
justices may, by a like warrant, cause the same to
be levied by distress and sale of his goods and
chattels, and in defanlt of any sufficient distress
commit him to gaol, there to remain, without bail,
for a period of three months, unless such monies be
sooner paid :

Provided always, that if the complainant, by
deposition on oath, show to the satisfaction of any
Justice that there iz probable cause for believing that
the party charged intends to abscond, such Jjustice
may, without previous summons, by warrant under

his hand and seal, cause him to be forthwith
hended (i) ; o

(#) There is no limitation of time for this impr ;
s0 that the prisoner, if obdurate, may remain mn:IJ gﬁiﬁﬁﬁ;
life ; but if he render an account, and cannot pay the balance,
he may be committed to prison for three months -:ml;,r:
Whether either provision be imperative upon the justices may
be questioned. Upon & similar provision in 17 Geo. 2, o, 38
s. 2, the Court of Queen’s Bench held that it was in the dis.
cretmnhuf the E]u::&o;: whether they would commit an over-
geer wbo neglec Accou i
Nm{oik, 1 ]%‘ R nt to gaol. K, v. Justices of

i) Seealso 11 & 12 Viet, ¢, 43, 5. 2.
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And in such case the said party shall, within
trenty-four hours after apprehension, be brought
‘before the same or some other justice (a), who may
order that he be discharged from custody, if such
justice think that there is no sufficient ground for
detention, or that he be further detained until he
be brought before two justices at a time and place
to be naned in the order, unless bail to the satisfac-
tion of the justice be given for the appearance of the
party before such two justices:
Provided also, that no such proceedings shall be
construed to relieve or discharge any surety of the
offender from any liability whatsoever (&).

Eizfraﬁﬁ sp-  XL. And be it enacted (¢), that thelocal board of
ofcerof  health may from time to time, if they shall think

MM fit, appoint & fit and proper person, being a legally
qualified medical practitioner (d), or a member of
the medical profession, to be and be called the officer
of health, who shall be removable by the said local
board, and shall perform sueh duties as the said

general board shall direct (e);

(¢) This must be construed, however, so as to allow a longer
delay if a justice cannot be found in the place within that time.
See further in 11 & 12 Viet, ¢. 43,5, 8, as to the requisites of
such warrant, and the mode and time of its execution.

(3) But it is a question not yet settled by any authority
whether committal fo prison in default of adequate distress
will operate as a relense of the defanlter himself,

(¢) The Towns Improvement Clanses Act, 1847,10 &11 Viet.
¢ 34, in sect. 12, provides for the appointment of an officer
of health, and prescribes his duties.

(&) By 21 & 22 Viet, ¢. 90, 5. 34, these words are to signify
a person registered under that Act, and by sect. 36, no person
after Jan. 1, 1859, is to hold the office of medical officer of
health unless so registered.

(¢} In future the duties must, it is presumed, be directed
by the local board. But it will be right to refer to the excel-
Jent code of regulations prescribed Dby the late general board

of health, and issued under their hands and seal on the 12th

February, 1851.

e. 63, ss. 40, 41.] Qfficers of the Board.

- And the same person may be officer of health for

two or more districts ;

~And the local board or boards of health of the
district or districts respectively for which any such
officer is. appointed may pay to him, out of the
general district rates to be levied under this Aect,
such r{amuneratinn by way of annual salary or
otherwise as the said local board or boards may
b:}' order in writing determine and appoint (f -),-ana
(in case of a joint appointment for two or more dis-
tricts)in such proportions as the said general board (g)
may by order in writing determine and appoint:

[ Provided always, that the appointment and ve-
moval of the officer of health shall be subject to the
approval (h) of the said general board.]

POWERSE OF THE LOCAL BOARD.

XLI. And be it enacted, that the said local
board of health may, if they shall think fit, cause to
be prepared (i), or to procure, a map exhibiting a
system of sewerage for effectually dmining. their
district for the purposes of this Act, upon a scale to
be prescribed by the general board of health (%) ;

And every such map shall be kept at the office of
the said local board, and shall at all reasonable times
be open to the inspection of the ratepayers of the
district to which it applies.

{f) It must be observed that the appoi i
m'?si; bTehiu L;ﬁtiﬁ,—at least the saia?rr;,'ﬂ umlf;:;;eﬁz ki
q ¢ boar ; i
o 9) The must hereafter arrange the proportion
(&) This approval is dispensed with by 21& i
: : 222 Vich, e, ;
() The 10 & 11 Vict. c. 34, s. 1318, provides i
making of maps of districts. Sect. 148, post, gives a power of
entry upon private lands for the purpose of survey.
(%) The local board must henceforth fix the scale themselves,

89
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Expenss aof
SUTVEF by &

" XLIL And be it enacted, that the expense of
surveys, maps, or plans made, prepared, or prucure.d
by the local board of health for the purposes of this
Act shall be defrayed out of the general district
rates to be levied under this Act.

Sowers, &o.
vested in lo—
cal board.

XLIIT. And be it enacted (%), that all sewers(2),
whether existing at the time when this Act is ap-
plied or made at any time thereafter,

(Except sewers made by any person (k) or per-
sons for his or their own profit, or for the profit
of proprietors () or shareholders,

And except sewers made and used for the purpose
of draining, preserving, or improving land under any
local or private Act of parliament, or for the pur-
pose (m) of irrigating land, _

And sewers under the authority of any commis-
sioners of sewers appointed by the Crown,)

Together with all buildings, works, materials, and
things belonging or appertaining thereto, shall vest
in, belong to, and be entirely under the management
and control of the local board of health.

Power to XLIV. And be it enacted, that the local board

purchase, k2. o hoqlth may, if they shall think fit, purchase (n)

#ewWers.

(4) See further, as to sewerage, 21 & 22 Viet. ¢, 98, & 29,
(¢) Note, in sect. 2, ante, p. 34, the distinction between
sewers and drains. _ B
(&) This word includes a corporation aggregate, see s. 2, 1.
(f) This word seems to apply to the case of works of an
extensive character, such us canals, sluices, piers, basing, docks,
and the like, where the persons engaged in the concern are
frequently termed proprietors. See sect, 145, post. s
() This purpese is not limited, as it seems, to cases under
1 Acts. .
lmfn} This clause does not appear to give facilities to persons
otherwise disabled to sell. It seems rather to eonfer power
upon the local board of health to purchase, The word belong

fe

- ¢. 068, ss, 42—45.]

As to Sewers.

the rights, privileges, powers, and authorities vested
in any person for making sewers, or contract for
the use of any sewers within their district, or pur-
chase any such sewers, with or without the build-
ings, works, materials, and things belonging or
appertaining thereto;

And any person to whom any such rights, privi-
leges, powers, authorities, sewers, buildings, works,
materials, or things belong may sell and dispose of
the same to or otherwise contract with the said local
board ;

And in case of any such sale the purchase money
shall be settled and applied to the same uses and
trusts to which the property purchased may have
been subject at the time of such sale, and the pro-
perty purchased shall vest in and belong to the
local board of health purchasing the same, anything
to the contrary notwithstanding

Provided always, that, notwithstanding any such
purchase, any person who previously thereto may
have acquired perpetual right (o) to use any sewer 80
purchased shall be entitled to use the same, or any
other sewer substituted in lieu thereof, in as full
gnd ample & manner as he would or might have
done if such purchase had not been made.

XLV. And beit enacted ( p), that the local board Makins

altorntion,

must signify such an ownership as enables the party to sell
the entire interest proposed to be purchased. But sect. 84,
post, for which 21 & 22 Viet. ¢, 98, 5. 75, is to be substituted,
incorporated the Lands Clauses Consolidation Aet, 1847, un.
der which powers applicable to persons under disability will
be found, and will be available to the local board,

(o) Note the extensive right which alone is provided for.
Apparently a limited right is not preserved.

p) See in sect, 145, post, the restrictions which have
been imposed upon the loeal board in regavd to sewers, and
the notes upon that section,

91
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shall provide some other sewer as ¢ffectual for his
use as the one of which he is so deprived (f).

and discon-  of health shall from time to time repair the sewers

tinuance of

st vested in them by this Act, and shall cause to be
Wid n

local board. Made such sewers as may be necessury for effectu-
ally draining their district for the purposes of this XLVI And be it enacted, that the local board s to elcans-
i ing and

Act; of health shall cause the sewers vested in them by grpiying

And the said local board may carry any such this Act to be constructed, covered, and kept so as Joers “
sewers through, across, or under any turnpike road,

not to be a nuisance or injurious to health, and to bosrd.

or any street {¢) or place laid out as or intended for
a street, or under any cellar or vault which may be
under the pavement or carringeway of any street,
and, after reasonable notice in writing (¢) in that
behalf, (if upon the report of the surveyor it should
appear to be necessary,) into, through, or under any
lands whatsoever;

And the said local board may irom time to time
enlarge, lessen, alter, arch over, or otherwise im-
prove all or any of the sewers vested in them hy
this Act, and discontinue, close up, or destroy such
of them as they may deem to have become unneces-
Sary :

Provided always(¢), that the discontinuance,
closing up, or destruction of any sewer shall be so
done as not to create a nuisance ;

And if by reason thereof any person is deprived
of the lawful use of any sewer the said local board

(¢) See as to the meaning of this word, sect. 2, ante,
p. 33.

(d) It is not stated to whom the notwce is to be given, but
it is reasonable to suppose that notice should be given to the
owner and occupier of the lands interfered with. As to its
form and anthentication, see 21 & 22 Viet, ¢. 98, s 61, and as

“to the service see sect. 150, post.

(¢) This proviso is limited to the destruction of the sewers,
and does not extend to the alteration. It would enable per-
‘sons interested to apply to the Court of Chancery for un
injunetion to stop works, and the local board could be indicted
for the nuisance,

be properly cleared, cleansed, and emptied (g);

And for the purpose of clearing, cleansing, and
emptying the same(%) they may construct and
place, either above or under ground, such reservoirs,
sluices, engines, and other works as may be necessary,
and may cause all or any of such sewers to com-
municate with and be emptied into such places as
-may be fit and necessary, or to cause the sewage
and refuse therefrom to be collected for sale for any
purpose whatsoever (),

But so as not to create a nuisance (k).

(f) Note, that in this case it is not nee that the person
should have a perpefual right. Any dispute as to whether an
effectual sewer has been made may be well settled by arbitra-
tion, although it is not provided for in terms by sect. 123.
Perhaps 21 & 22 Viet. ¢, 98, 5. 74, may be held to be applicable
to this case.

(g) See also the provisions in sect. 22 of the Nuisances
Removal Act, 1855, in the Appendix, and note (e), ante.

{#) This provision did not enable the local board to enter
the Jand of » person against his consent and make a tank and
reservoir or depository therein for the reception of the
sewage from a sewer proposed to be made after a report from
their surveyor, and & notice to the owner of the land. Where
such a proceeding was proposed, the Conrt of Chancery inter-
fered by an injunction. Sutfon v. The Mayor of Norwich,
31 L. T, 389.

() See the additional powers conferred upon the local board
in this matter by 21 & 22 Viet. ¢. 98, ss. 80, 31, post.

(%) This prohibition applies to private as well as publie
nuisances, and local boards have been restrained from carrying
on works of sewerage and drainage highly important with
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Poniltyfon XLVII. And be it enacted, that it shall not ba X[ijH- Aﬂd. be it .?n'agted, that any owner or :Lgﬂ:fh

suehortzod  lawiul to cause any sewer or drain to communicate occupier of premises adjoining or near to, but be- persons d
Somding  with or to be emptied into any sewer of the local yond the limits of any district (¢), may cause any g,

and under .~ board of health,—nor to cause any building to be sewer or drain of or from such premises o commu-

streets. newly erected over any such last-mentioned sewer, nicate with any sewer of the local board of heslth,

—nor to cause any vault, arch, or cellar to be newly
built or constructed under the carriageway of any
street (@), without the written consent of the said
local board (&) first had and obtained (¢) ;

And whosoever offends against this enactment
shall forfeit to the said local board the sum of jfivs
pounds, and a further penalty of forty shillings for
every day during which the offence is continued after
notice in writing () from them in this behalf (¢) ;

And if any sewer, drain, building, vault, arch, or
cellar be made, erected, or constructed contrary to
this enactment, the said local board may cause the
same to be altered, pulled down, or otherwise dealt
with as they may think fit, and the expenses in-
curred by them in so doing shall be repaid to them
by the offender, and be recoverable from him in the
summary manner hereinafter provided ( /).

reference to their own district and the sanitary state of it,
where, however, they created a nuisance, and an injury to
the property of individuals. See 4. &, v. Town Council of
Birmingham, 22 J. P, 561, in which case the Court of Chancery
granted an injunction to stay the execution of such works,

(a) See the definition in sect. 2, ante, p. 33. This prohibition
is here introduced because such vault might interfere with the
course of a sewer hereafter to be made.

(#) See in seet, 149, post, how this consent is to be given.

(¢} The 21 & 22 Vict. ¢. 98, 5. 72, post, contains a special
provision enabling the sewers of the local board to be altered
by other parties.

{d) See as to this notice 21 & 22 Viet. c. 98, 5. 61, and as
to the service, seet, 150, post.

ge} See as to the recovery of this penalty, sect. 129, post.

JS) Bee sect. 129, posf. These words only provide for

upon such terms and conditions as shall be agreed
upon between such owner and occupier and such
local board, or, in case of dispute, as shall be
settled by arbitration in the manner provided by
this Aet (4).

XLIX. And be it enacted, that it shall not be No new

lawful newly to erect any house, or to rebuild any buil withous
drains, &e.

house which may bave been pulled down to or
below the floor commonly called the ground foor,
or 1 occupy any house so newly erected or rebuilt,
unless and until a covered drain(¢) or drains be
constructed, of such size and materials, and at
such level, and with such fall as upon the report of
the surveyor (k) shall appear ({) to be necessary

-

the expenses of the alteration or pulling down. It is to be
presumed that if the works have rendered damage to the
sewers of the local board, they could maintain an action for
compensation in respect of such damage; and, moreover, that
the locel board may obtain an injunction to stay the works of
any person before completion, so as to prevent damage which
the penalty would be quite inadequate to repair.

() See also 21 & 22 Viet. ¢. 98, s, 30, post.

A) See sect. 123, post. :

55} See the interpretation of this word in sect. 2, anfe, p. 33.

(k) See sect, 2.

(2) This clause is not framed very distinetly, but apparently
the plan and specification as to the intended works must be
submitted to the local board, and by them referred to the
surveyor, who is to report thereupon to the board, The
board must then decide as to the sufficiency of the proposed
dr&inag;, and give their directions as to the course to be
followed.
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and sufficient for the proper and effectual drainage
of the same and its appurtenances;

And if the sea, or a sewer of the local board of
health, or a sewer which they are entitled to use,
be within one hundred feet of any part of the site
of the house to be built or rebuilt, the drain or
drains so to be constructed shall lead from and
communicate with such one of those means of
drainage as the said local board shall direet, or if
no such means of drainage be within that distance,
then the last-mentioned drain or drains shall com-
municate with and be emptied into such covered
cesspool or other place, not being under any house,
and not being within such distance from any house,
as the said local board shall direct (m) ;

And whosoever erectsor rebuilds any house or
constructs any drain contrary to this enactment
shall be liable for every such offence to a penalty
not exceeding fifty pounds, which may be recovered
by any person (n), with full costs of suit, by action
of debt ;

Aund if at any time, upon the report of the sur-
veyor, it appear to the said local board that any
house, whether built before or after the time when
this Act is applied to the district in which it is
situate, is without any drain, or without such a drain
or drains communicating with the sea or a sewer as
is or are sufficient for the proper and effectual drain-
age of the same and its appurtenances, and if the
sea, or a sewer of the said local hoard, or a sewer

{m) This enactment will often render it necessary for the
person proposing to rebuild to secure the rights of sewerage
under the ground adjoining his property.

{(n) Bee sect. 133, post.

F ¢. 63, s 49.]

As to Sewers.

which they are entitled to use, be within one kundred
Jeet of any part of such house, they shall cause

notice (¢) in writing to be given to the owner or-

occupier of such house, requiring him forthwith,
or within such reasonable time as shall be specified
therein, to construct and lay down in connexion
with such house and one of those means of drainage,

~one or more covered drain or drains, of such mate-

rials (p) and size, at such level, and with such fall
as upon the last-mentioned report shall appear to
be necessary ;

And if such notice be not complied with the said
local board may, if they shall think fit, do the works
mentioned or referred to therein, and the expenses
meurred by them in so doing shall be recoverable
by them from the owner (g) in a summary man-
ner (r), or, by order of the said local board, shall

(o) As to service of notice see sect. 150, post; and as to its
anthentication, 21 & 22 Vict. ¢, 98, &. 61.

{(p) It will be seen from Austin v. Pestry of Lombeth, 22
Jur. 274, that the local board have the exclusive power of
deciding whether their directions are complied with in regard
to the maferials to be used. The vestry ordered a drain 'to be
made with pipes of stone-ware of the best kind and quality,
and the builder laid down Aylegford pipes, but the vestry
declared that these were not stone-ware, and proceeded to
remove them. Viee-Chancellor Stuart held that it was for
them to determine the question, und refused to grant an
injunction against them onmotion. His decision was confirmed
by the lords justices on appeal, 27 L. J. R., Ch. 388, 392 ; and

the bill was afterwards dismissed with costs on the hearing,"

his honour being satisfied that the vestry had not acted ca-
priciously or vexatiously, 22 Jur, 1032.

(g) As tothe owner referred to in this section, see sect. 2,
ante, p. 29 ; as to the payment of such expenses between lessor
and lessee, sect. 97, post. 1f there be any difficulty, by reason
of the owner not having a right to carry his drain through
his neighbour’s land, the local board may, perhaps, be able,
by means of the authorities conferred upon them by the Acts,
to obviate the difficulty.

(r) See sect. 129, post, as to the recovery of these expenses

a7
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be declared to be private improvement expenses, and

be recoverable as such in manner hereinafter pro-
vided (e).

As to con- L. And beit enacted ( /), that ifit shall appear to
:;ﬁ‘:f,‘f’?wﬂfﬂ a majority of not less than three-fifths of the rated
ﬂrmm;l inhabitants of any parish (¢) or place containing less
Py than twe thousand inhabitants on the then last

inhsbitants, census in which this Act shall not have been ap-
and In which

this Actis plied by order in council or provisional order as

wise applied. aforesaid, assembled at a public meeting to be called

' as is hereinafter provided, that it would contribute

to the health and convenience of the inhabitants

that any pond, pool, open ditch, sewer, drain, or

place containing or used for the collection of any

drainage, filth, water, matter, or thing of an offen-

sive nature, or likely to be prejudicial to health,

should be drained, cleansed, covered, or filled up, or

that a sewer should be made or improved, a well

dug, or a pump provided, for the public use of the

inhabitants, the churchwardens and overseers of such

parish or place shall procure a plan and an estimate

of the cost of executing such works, or any of them,

and shall lay the same before another public meet-

ing of such rated inhabitants, to be called as is
herein-after provided ;

And if the same shall be approved and sanctioned

by a majority of the rated inhabitants assembled at

(¢) See sect. 90, post, and 21 & 22 Viet, ¢, 98, s, 62,which
makes them a uhﬁ.rFe on the premises,

(f) This useful clause is sometimes adopted in small
parishes, and would be more so if it were more generally
kuown,

(¢) There is no interpretation of the word parisk in this
Act, therefore in this clause it must have its ordinary signifi-
cation ; but the word plaee is of a very wide extent, and may
well apply to townships or chapelries having separate over-
seers.

¢. 68, ss. 50, 51.] House Drainage. 99

such last-mentioned meeting, such churchwardens
and overseers shall cause the works in respect of
which such estimate shall have been made and sanc-
tioned as aforesaid to be executed, and shall pay the
cost thereof out of the poor rates of such parish or
place:

Provided always, that notice of every such meet-
ing shall be given by such churchwardens and
overseers as is by this Act directed to be given by
superintending inspectors, before proceeding upon
inquiries previously to the application of this Act (%),
and every such notice shall also contain a statement
of the works proposed or intended to be submitted
for consideration and approval.

LI. And be it enacted, that it shall not be law- Penalty on

ful newly to erect any house, or to rebuild ANY brecting

house (i) pulled down to or below the floor com- IoVses with-

out water-
" . clogets, &o.;
IIEDHIJF called the gmuud.ﬂmr, without a suffi- fost &
cient (%) watercloset or privy and an ashpit, fur- o
nished with proper doors and coverings; and mo- surveyor,

. - "-" order water-
soever gffends (1) against this enactment shall be closete, dec.
. : to te

liable to a penalty not exceeding étwenty pounds; it Nnass;

And if at any time, upon the report of the sur- naiit satore

veyor (m), it appear to the local board of health that i;ﬁi“’;p*{m
any house (2), whether built before or after the Plied &

time when this Act is applied to the district in

?&} See sect, 9, ante, p. 40.
i) See in sech. 2, enfe, p. 33, the Interpretation of thisword,
and in 21 & 22 Viet. c. 98, s, 24, post, what is & new building.

(k) It will be for the justices to determine whether the
watercloset or privy provided be or be not sufficient. See
sect. 128, post, as to the recovery of this penalty.,

() Quare, whether the owner, builder, or surveyor iz liablg
to the penalty, and when the offence is committed?

(m) See sect. 2, ante.

F
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whieh it is situate, is without a sufficient (d) water-
closet or privy and an ashpit, furnished with proper
doors and coverings, the said local board shall give
notice (¢) in writing to the owner (¢) or occupier of !
such house, requiring him forthwith, or within such
reasonable time as shall be specified therein, to pro-

be so used, they need (f) not require the same to
be provided for each house.

LII. And be it enacted (¢), that if at any time guein
it appear to the local board of hBﬂ.lt-h, upon the waterclosets

. to be con=
report of the surveyor, that any house is used or structed in
factories, &e,

vide a sufficient watercloset or privy and an ushpit,
so furnished as aforesaid, or either of them, as the
case mMay require ;

And if such notice be not complied with the said
local board may, if they shall think fit, cause to be
constructed a sufficient watercloset or privy and an
ashpit, or either of them, or do such other works as
the ease may require;

And the expenses incurred by them in so doing
shall be recoverable by them from the owner i a
summary manner, or by order of the said loeal
board shall be declared to be private improvement
expenses, and be recoverable as such in manner
hereinafter provided (g):

Provided always, that where a watercloset or
privy has been and is used in common by the
inmates of two or more houses, or if, in the opinion
of the said local board, a watercloset or privy may

(4) In every case the surveyor must determine the suffi-
clency of the convenience, It has been decided by the Vice-
Chancellor, Stuart, and afterwards by the lords justices upon
appeal, that a district board under the Metropolis Local
Management Act, where there is a clause identical with the
ahove, could mot Jay down any general rule proscribing the
use of privies, and requiring waterclosets to be provided in all
cases, and therefore where they had required waterclosets to
be erected in the place of privies, in compliance with the
general rule, and not with reference to the particular cireum-
stances of the case, and were proceeding to ergct them in
defanlt of the owner, it was held that the proceedings of the
local board could not be supported. Tinkler v. Wendsworth
District Board of Works, 22 Jur. 203,

(2) See notes on sect, 49, anfe.

intended to be used as a factory or building in
which persons of both sexes, and above ¢wenty in
number, are employed or intended to be employed
ab one time in any manufacture, trade, or business,
the said local board may, if they shall think fit, by
notice (k) in writing to the owner or oceupier of
such house, require them or either of them, within a
time to be specified in such notice, to construct a
sufficient (1) number of waterclosets or privies for
the separate use of each sex;

And whosoever neglects or refuses to comply
with any such notice shall be liable for each default
to a penalty not exceeding éwenty pounds, and a

further penalty not exceeding forty skillings for
every day during which the default is continued (%),

(f) It will be observed that the previous part of the
section required the local board to require a sufficient water-
closet or privy to be made, and therefore though this proviso
removes that compulsion in this particular case, it does not
prevent them from making the requisition when they think
proper to do so,

(¢) Though the previous section applies to such a house as-
iz herein deseribed, it only required a sufficient watercloset to
be supplied. In this section separate privies are required for
the differont sexes.

(%) As to service and authentication of notica, see sect, 150,
post, und 21 & 22 Viet, ¢, 98, 5. 61,

(i} The local board may properly specify the number which
they think sufficient, but their decision will not conclude the
{lua;tion, if the owner construct what he considers suffi-
cient, and the magistrate or jury, as the case may be, shall
coneur.

(%) Astotherecovery of these penalties, see sech. 129, post,

F 2
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[LIII. ** And be it enacted (¢), that, fourteen
days at the least before beginning to dig or lay out
the foundations of or for any new kouse (), or to
rebuild any house pulled down to the extent afore-
said (7), the person intending so to build or rebuild
shall give to the local board of health written
notice thereof, together with the level or intended
level of the cellars or lowest floor, and the situation
and construction of the privies and cesspools to be
built, constructed, or used in connexion with such
house ;

And it shall not be lawful to begin to build or
rebuild any such house, or to build or construct any
such privy or cesspool, until the particulars so
required to be stated have been approved by the
said local board ; and in default of such notice, or
if any such house, privy, or cesspool be built,
rebuilt, or constructed as aforesaid without such
approval, or in any respect conirary te the provi-
sions of this Act, the offender shall be liable to a
penalty not exceeding fifty pounds ;

And the said local board may, if they shall think
fit, cause such house, privy, or cesspool to be altered,
pulled down, or otherwise dealt with, as the case

(i) Repealed by 21 & 22 Viet, ¢ 98, =5 34, which enables
the local board to make byelaws as to these matters.

(k) It has been decided that this word spplies to a toll
house on & turnpike rond.  Where plans were given as toa
new toll house to be built by trustees of a turnpike road, with
privy and cesspool, and sanctioned by a local board of health,
but ‘the trustees afterwards built their privy anid cesspool in
2 place not sanetioned by the board, it was held by the Court
of Queen’s Bench that the trustees were properly convicted
of a penalty under this section, their local Act, unds;.r }vhn?h
they were enabled to build the toll honse, not conflicting in
this respect with the Public Health Act. Tunstall Turnpike
Boad Trustees v, Lowndes, 20 J. P, 374

() In sect, 51, ante,

¢. 83, ss. 53, 54.] House Drainage.

may require, and the expenses incurred by them in
80 doing shall be repaid by the offender, and be re-
coverable from him in the summary manner herein-
after provided :

Provided always, that if the said local board fail
to signify their approval or disapproval of the said
particulars for the space of fourteen days after re-
ceiving such notice, iv shall be lawful to proceed
according to such notice, if the same be otherwise in
aceordance with the provisions of this Act. ¥¥]

LIV. And be it enacted, that the local board of
health shall see and provide that all dratns (m) what-
soever, and the waterclosets, privies, cesspools, and
ashpits within their district, are constructed and kept
80 as not to be a nuisance or injurious to health (r);

And the surveyor may, by written authority of the
said local board (0), (who are hereby empowered to
grant such authority, upon the written application
of any person showing that the drain, watercloset,
privy, cesspool, or ashpit in respect of which appli-
cation is made is a nuisance or injurious to health,
but not otherwise,) and after twenty-four hours
notice (p) in writing, or in case of emergency (g)
without notice, to the occupier of the premises to
which such drain, watercloset, privy, cesspool, or

(m) See in sect. 2, anfe, the meaning of this word, which is
eonfined to private buildings.

(n) See the provisions of the Nuisances Removal Act, 1855,
in the Appendix.

&) See in sect. 149, post, the requisites as to this authority,

) Bee sect. 160, post, and 21 & 22 Viet. ¢. 98, 8. 61, as

to the service and authentication of notices from the local
board.

{¢) It is not clear who is nltimately to decide whether the
case be one of emergency, but the local board must do so in
the first instance.
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ashpit is attached or belongs, enter such premises,
with or without assistants, and cause the ground to
be opened, and examine and lay opeu such drain,
watercloset, privy, cesspool, or ashpit;

And if the drain, watercloset, privy, cesspool, or
ashpit in respect of which such examination is made
be found to be in proper order and condition, he
shall cause the ground to be closed, and any damage
done to be made good as soon as can be, and the
expenses of the works shall be defrayed by the said
local board ;

But if upon such examination such drain, water-
closet, privy, cesspool, or ashpit appear to be in
bad order and condition, or to require alteration
or amendment, he shall cause the ground to be
closed (a), and the said local board shall cause notice
in writing (5) to be given to the owner or occupier
of the premises upon or in respect of which the
examination was made, requiring him forthwith, or
within such reasonable time as shall be specified in
such notice, to do the necessary works;

And if such notice be not complied with the per-
son to whom it is given shall be Liable to a penalty
not exceeding Zen shillings for every day during
which he continues to make default (¢}, and the said
local board may, if they shall think fit, execute such
works, and the expenses incurred by them in so doing
shall be recoverable by them from the omner (d)
in a summary manner (¢), or by order of the said

(@) Bee 21 & 22 Vict, c. 98. s. 83, post, which dispenses with
the necessity of closing tha ground before the works are done.

(b) See seet. 150, post, and 21 & 22 Vict, ¢. 98, 5. 61, as
to the service and authentication of notices.

(¢) Bee sect, 129, post, as to the recovery of this penalty.

() See sect. 2, ante, for the definition of owner,

(e) See sect. 128, post, and notes on sect. 49, ante.

c. 63, ss. 65, 66.)  Street Cleansing. 105

local board shall be declared to be private improve-
ment expenses, and be recoverable as such in the
manner herein-after provided ( /).

[LV. ** And be it enacted ( ¢), that the local board cteansing
of health shall from time to time and at all convenient goyarof
times provide that all streets within their district, sk ot
including the foot pavements thereof, are properly
swept, cleansed, and watered, and that all dust, ashes,
rubbish, filth, dung, and soil thereon are collected
and removed ;

And they may make dyelaws (k) with respect to
the removal by the occupier or (in case of his
default) by the said local board of dust, ashes,
rubbish, filth, manure, dung, and soil (¢) collected,
placed, or found in or about any house, stable, cow-
house, street, or place whatsoever, and for preventing
the deposit thereof in or by the side of any street, so
asto be a nuisance to any person, and with respect
to the times and manner of cleansing and emptying
waterclosets, privies, and cesspools. *#]

LVI. And be it enacted (&), that the local board Locs bozrd

. . . P * . to cause
of health may, in their discretion, provide, in proper jiaces for

and convenient situations, bozes or other conve- ePositof

(f} Bee sect, 90, post.

{g) Repowaled by 21 & 22 Viet. c. 88, s. 32,

{#2) Bee sect. 115, post, in regard to the byelaws of the board.

(i) These words did net aunthorize the local board in
making a byelaw for the removal of snmw. Q. v. Mary
Wood, 5 E. & B. 49, DBut ses the provision in 21 & 22 Viet.
c. 88, g, 32, which enables them to make byeslaws for thes pre-
vention of nuisances arising from gnow and other matters,
Reforence also should be made to the Nuisances Hemoval Aet,
1455, in the Appendix, for the powers thersby given for the
removal of filth and rubbish from private premises.

{£) The last part of this section is repealed by 21 & 22 Viet.
¢ 98, 8. 32, which makes fresh regulations as to these subjects.
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20l dush,  niences for the temporary deposit or collection of
provided.  (yst, ashes, and rubbish,

And salso fit buildings and places for the de-
posit of the sewage, soil, dung, filth, ashes, dust, and
rubbish collected by such board (a) ;

[**And (J) all sewage, soil, dung, filth, ashes, dust,
and rubbish so collected by the said local board, or
in any convenience provided as aforesaid, shall be
vested in and be sold and disposed of by such board,
and the proceeds thereof shall be carried to the
distriet fund account hereinafter mentioned ;

And (b) whosoever, without the consent of the
said local board, collects or removes any sewage, soil,

. dung, filth, ashes, dust, or rubbish belonging to them,
shall for every such offence be liable to a penalty
not exceeding forty shillings. *¥]

Public LVII. And be it enacted, that the local board of

necessaniet health may, if they think fit, provide and maintain,
in proper and convenient situations, waterclosets,
privies, and other similar conveniences for public fe-
commodation, and defray the necessary expenses out
of the district rates (¢) to be levied under this Act.

Offeusive LVIII. And be it enacted (), that the local
et o1 D0Ard of health shall drain, cleanse, cover, or fill up,
becleansed ) eause to be drained, cleansed, covered, or filled

or covered. . :
up, all ponds, pools, open ditches, sewers, drains,

(@) See further 21 & 22 Vict. ¢. 98, s. 80, post, as to the
power of purchasing depositories for sewage.

(#) These two paragraphs are repealed by 21 & 22 Viet.
¢ 98, 5. 32.

{c) Now out of the general district rate only.

(d) The first part of this section appears to apply to public
nuisances, and therefore the board is required to remove them,
The second part applies to private nuisances, and with regard
to them notice is to be given to the person causing the nui-

e. 63, ss, 57, 08.] Public Ditches and Drains.

and places containing or used for the collection of
any drainage, filth, water, matter, or thing of an
offensive nature, or likely to be prejudicial to
health ; ' : :

And they shall cause written notice (¢) to be
given to the person causing any such nuisance, or
to the owner or occupier of any premises whereon
the same exists, requiring him, within a time to be
specified in such notice, to drain, cleanse, cover, or
fill up any such pond, pool, ditch, sewer, drain, or
place, or to construct a proper sewer or drain for the
discharge thereof, as the case may require ;

And if the person to whom such notice is given
fail to comply therewith, the said local board shall
execute the works mentioned or referred to therein,
and the expenses incurred by them in so doing shall
be recoverable by them from him in & summary
manner ( f), or by order of the said local board shall
be declared to be private improvement expenses (g),
and be recoverable as such in the manner hereinafter
provided :

Provided always, that the said local board may
order that the whole or a portion of the expenses
incurred in respect of any such last-mentioned
works be defrayed out of the special (k) or general

sance, or the owner or occupier of the premises, to remove the
nuisance, and in his default, the local board are to execute the
works, and recover the expenses from such person. It scems
that here they have no discretion. Reference may be well
made to the Nuisances Removal Act of 1855, 18 & 19 Vict.
¢. 121, 5. 31, in the Appendix.

() See sect. 150, post, and 21 & 22 Viet. ¢, 98, s, 61, post,
as to the service and authentication of notices

(f) See sect. 129, post.

See sect, 90, post.

E:g; The special district rates are now abolished by 21 & 22

Vict. ¢. 98, s. 54, post. '
F3
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district rates to be levied under this Act, and in case
of any such order the whole or such portion of the
expenses as may be mentioned therein shall be de-
frayed and levied accordingly.

venaltes or L] X. And be it enacted (3), that whosoever
e keeps any swine or pigstye in any dwelling house,
Hnteel®T gp g0 as to be & muisance to any person, or suffers
slowisg gy waste or stagnant water to remain in any
foremainin cgllar or place within any dwelling house for
’ twenty-four hours after written notice (¢) to him
from the local board of hLealth to remove the same,
and whosoever allows the contents of any water-
closet, privy, or cesspool to overflow or soak there-
from, shall for every such offence be liable to a
penalty (d) not exceeding forty shillings, and to a
further penalty of five shillings for every day during

which the offence is continued ;

And the said local board shall (¢) abate or cause to
be abated every such nuisance, and the expenses
incurred by them in so doing shall be repaid to
them by the occupier of the premises upon which
the same exists, and be recoverable from him in the
summary manner hereinafter provided ( f);

iyl And if at any time it appear to the inspector of

() The provisions contained in the Nuisances Removal
Act of 1855, Part I11.in the Appendix, will be found to apply
to the subjecta of this clanse.

{¢) Bee sect. 150, post, and 21 & 22 Viet. ¢. 98, 5. 61, as to
the service and authentication of notices.

(d) See scct. 129, post, as to the recoveryof this penalty. The
continuance referred to must be after the conviction, other-
wise there is no time from which the time is to be calculated.

(¢) Here the local board are required fo abate. They ap-
pear to have no discretion.

(f) Note, that in this case the occupler, and not the owner,
is ré = ponsible. See sect. 129, post, as to the recovery of the

penﬂlty.

¢. 63, ss. 59, 60.] Private Nuisances. 109

nuisances that any accumulation of manure, dung, Whende ot
soil, or filth, or other offensive or noxious matfer nuisances.
whatsoever, ought to be removed, ke¢(g) shall give
notice to the person to whom the same belongs, or
to the occupier of the premises whereon it exists, to
remove the same;

And if at the expiration of twenty-four hours after
such notice the same be not complied with, the
manure, dung, soil, or filth, or matter referred to,
shall be vested in and be sold or disposed of by the
said local board, and the proceeds thereof shall be
carried to the district fund account hereinafter men-

tioned ().

LX. And be it enacted, that if upon the certifi- Hosles to bs
cate of the officer of health (¢) (if any), or of any certificate of

A s : ficer of
tnomedical practitioners (%), it appear to the local nesi, or of

board of health that any house or part thereof is preetitiones
in such a filthy or unwholesome condition that the
health of any person is affected or endangered
thereby, or that the whitewashing, cleansing, or
purifying of any house or part thereof would tend
to prevent or check infectious or contagious disease,
the said local board shall give notice in writing (7)

to the owner or occupier of such house or part

{7) Note, that the inspector is required to give this notice,
whereas the local board are to give the notice in the former
part of the clause,

(A) A similar provision exists in the Nuisances Removal
Act, The expenses of the removal shall be recoverable from
the occupier, owner, or person causing the accumulation.
21 & 22 Viet, ¢. 98,5 32, No, 5. As to the distriet fund
account see sect. 87, post.

(¢) See sect. 40, anfe.

(k) Bee note (d) on sect. 40.

(I} Bee sect. 160, post, and 21 & 22 Vict. c. 98, 8. 61, as t
the service and authentication of the notice. .
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thereof to whitewash, cleanse, or purify the same,
as the case may require (£);

And if the person to whom notice is so given fail
to comply therewith within such time as shall be
specified in the said notice, he shall he liable to a
penalty not exceeding fen shillings for every day
during which he continues to make default;

And the said local board may, if they shall think
fit, cause such house, building, or part thereof, to be
whitewashed, cleansed, or purified, and the expenses
incurred by them in so doing shall be repaid by
the owner or occupier in default, and be recoverable
from either of them in the summary manner herein-
after provided (m).

[LXI. ** And be it enacted (n), that every
building or place used as a slaughter-house (¢) shall
within three months after this Act is applied to the
district in which it is situate, or, in the case of a
building or place newly used as a slaughter-house
after that time, within three months after the com-
mencement of such user, be registered by the
owner or occupier thereof at the office of the said
local board in a book which shall be kept by such
board for that purpose ;

And whosoever uses or suffers to be used any
building or place as a slaughter-house without its
being registered as required by this Aect, shall be
lisble for every such offence to a penalty not ex-

— -

({) Provisions to meet thix grievance are contained in the
Nuisances Removal Act of 1855, which, however, requires an
grder of justices to enforce the removal of the nuisance.

(m) Bea notes on sect, 49, ante, and as to the recovery,
sect. 129, poet.

(n) Repealed by 21 & 22 Vict. ¢. 98, s. 48,—sect. 4D, con-
taining provisions applicable to slanghter-houses.

(o) Bee the mterpretation of this word in sect. 2, ante.

¢, 68, 83, 61—068.]  Slaughter-houses. 111

ceeding five pounds, and a further penalty not ex-
ceeding fen shillings for every day during the con-
tinuance of the offence after written notice thereof
from the said local board. *#*]

LXII. And be it enacted (p), that the local board Local board

of health may from time to time, if they shall think Sesshterm

fit, provide premises for the purpose of being used o

as slaughter-houses ; s i
[** (¢) And they shall make byelams (r) for and joiate

with respect to the management and charges for the seresal
use of the premises so reported, and with respect to
the inspection of all slaughter-houses, and for heep-
ing the same in a cleanly and proper state () %)
Provided always, that nothing herein contained
shall prejudice or affect the rights, privileges,
powers, or authorities of any persons incorporated
by any local Act of parliament passed before the
passing of this Act for the purpose of making and
maintaining slaughter-houses for the accommo-
dation of any city, town, borough, or place (s).

LXIII. And be it enacted (¢), that the inspector pewerto
of nuisances may and he is hereby empowered, at inspector of

. . ' : enter places
all reasonable times (), with or without assistants, Aol bt saTh

to enter into and inspect any shop, building, stall, of butehers
. meat, &o.
or place kept or used for the sale of butcher’s meat,

(p) The 21 & 22 Vict. c. 98, s. 45, post, incorporates the
provisions of the Towns Improvement Clauses Act, 1847,
regarding slanghter-houses, as to which see Appendix.

(7) Repealed by 21 & 22 Viet. ¢. 89, s, 48, for the future,

(r) Sece sect. 115, post, s to the byelaws of the board.

(s) See also the saving contained in 21 & 22 Vict. e 98,
8. 50, post, which extends to persons and other companies than
those mentioned above.

(Z) See also the Nuisances Removal Act, 1855, sect. 26,

_and the authority given for the inspection of slaughter-houses

by 10 & 11 Viet, ¢. 34, s, 131, both in the Appendix.
(%) No previous notice is required to be given; indeed if
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poultry, or fish, or as a slaughter-house, and to
examine any animal, carcase, meat, poultry, garme,

¢. 63, 5. 64.] Offensive Trades.

ner hereinafter provided with respect to penalties
the recovery whereof is not expressly provided

flesh, or fish (¢) which may be therein ; for (k).

And in case any animal, carcase, meat, poultry,
game, flesh, or fish appear to him to be intended
for the food of man, and to be unfit for such food,
the same (%) may be seized ;

LXIV, And be it enacted, that the business of a omrensive
blood-boiler, bone-boiler, fellmonger, slaughterer of gﬁﬁfi;}fﬂf

cattle, horses, or animals of any description, soap- ig b& et

e ed ; _ : s : to regula-
And if it appear to  justice, upon the evidence boiler, tallow-melter, tripe-boiler, or other noxious jion of loeat

of a competent person, that any such animal, car- or offensive business, trade, or manufacture, shall health.

case, meat, poultry, game, flesh, or fish is unfit for
the food of man, he shall order the same to be
destroyed, or to be so disposed of as to prevent its
being exposed for sale or used for such food ;

And the person to whom such animal, carcase,
meat, poultry, game, flesh, or fish belongs (1), or
in whose custody the same is found, shall be liable
to a penalty not exceeding fen pounds for every
animal or carcase, fish, or piece of meat, flesh, or
fish, or any poultry or game, so found, which pen-
alty may be recovered before fovo justices in the man-

it were s0, the object of the search would often be defeated,
as the corrupted articles might be removed.

(g) The 18 & 19 Vict. e, 121, 5. 26, extends to fruit, vege-
tables, corn, bread, or flour, and describes all the articles as
exposed for sale or in preparation for sale or use, or landed
from any vessel in any port.  The language of the text above
is quite general. The 10 & 11 Vict. c. 14, s. 15, alse provides
for the scizure of unwholesome meat and other articles ex-
posed for sale in market places and fairs.

%) The inspector must be careful not to seize any articles
which cannot be brought within the above deseription ; more-
over, he cannot deal with any article when seized until e
obtains an order of a justice.

() Some question may aris¢ in regard to the ownership
of some of these articles, becanse they may have been so
though not delivered. Hence proceedings may be taken
against the person having the custody. Guilty knowledgre
on the part of the person proceeded against must be proved,
or at least if it be disproved, the penalty cannot, it is pre-
sumed, be enforced.

not be newly established m any building or place,
after this Act is applied to the district in which
such building or place is situate, without the con-
sent (7) of the local board of health,

[ Unless the said general board (m) shall other-
wise direct ;]

And whosoever offends (n) against this enact-
ment shall be liable for each offence to a penalty of
fifty pounds, and a further penalty of forty shillings
for each day during which the offence is con-
tinued (0);

(k) Bee se.ctitlzg, post. The 10 & 11 Viet, . 34, s, 181,
imposes 4 penalty upon the owner of ala; ar-hi
obetructs the ispector. e
Z) Ses in sect. 149, post, how the consent is to be given.
m) Their direction cannot henceforth be given. See
21 & 22 Vict, c. 98, . 8. See 18 & 19 Vict. ¢. 121, 8. 27, in
Appendix, as to noxious trades.

{n) The offence would be committed by the establishment
of the business, i. e., by the beginning to work, but not by the
mere ercction of the building or premises. But notice of the
objection to the establishment of the business should be given
a8 spon as possible,

It is well to refer to the late cases of Walker v. Seife, 20

L. J. R., Ch, 633 ; and Hole v. Barlow, 22 Jur. 1019, in which

it is held that the exerciso of a lawful trade in & proper and
convenient place is justifiable though it be a private nuisance
to a neighbour, but if the place be not convenient, and there
be a nuisance to the neighbour, the continuance of the trade
will be prevented by the Court of Chancery.

(0) See in sect. 129, post, the provision for the recovery of
penaltics, The continuance must refer to the conviction.
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And the said local board may from time to time
make such byelaws («) with respect to any su.uh
businesses so newly established as they may ti}m.k
necessary and proper, in order fo prevent or dimi-
nish the noxious or injurious effects thereof.

LXV. And be it declared and enacted, that
nothing in this Act shall be construed to rem.ier
lawful any act, matter, or thing whatsoever‘whmh
but for this Act would be deemed to be a nulsance,
nor to exempt any person from any liability, prose-
cution, or punishment to which he would have been
otherwise subject in respect thereof.

LXVI. And be it enacted, that it shall not be
lawful to keep any common lodging house unless
the same be registered as next hereinafter men-
tioned (5); and the local board of health shall causa
a register to be kept in which shall be entered the
name of every person applying to register any com-
mon lodging house kept by him, and the situation
of every such house ; _ _

And the said local board shall from time fo time
make byelaws (@) for fixing the number of l.ndgers
who may be received into each house so regmtereld,
for promoting cleanliness and ventilation therein,
and with respeet to the inspection thereof, and the
conditions and restrictions under which such -
spection may be made;

(a) See sect. 115, posé, as to byelaws, and sect. 129, post,
as to the enforcing thereof. _

(§) See the provisions of 14 & 15 Viet, ¢ 28, and 16 & 17
Viet. ¢, 41, regarding common lodging houses, in .the Ap-
pendix.  Neither in those statutes nor clsewhere is Elmr}c
any definition of “a common lodging house.”  Hec Mr. Try's
note on p. 21 of his edition of the Lodging Houses Acts. 15131;
10 & 11 Viet. ¢, 34, s, 116, contains a definition of a public
lodging house,  See Appendix, p. 382

¢. 63, ss. 656—67.] Common Lodging Houses.

And the person keeping any such lodging house
shall give access to the same when required by any
persons who shall produce the written authority (¢)
of the said local board in this behalf, for the purpose
of inspecting the same, or for introducing or using
therein any disinfecting process, and the expenses
incurred by the said local hoard in so introducing
orusing any disinfecting process shall be recoverable
by them in a summeary manner (¢) from the person
keeping the lodging house in which the same shall
have been used or introduced ;

And whosoever shall receive lodgers in any com-
mon lodging house without having registered the
same as required by this Aet, or shall refuse to
admit therein , at any time between the hour of
eleven in the forenoon and the hour of four in the
afternoon (e), any person authorized by the said
local board as last aforesaid, shall for every such
offence be liable to a penalty ( f) not exceed{fng

forty shitlings ( g).
LXVIIL. And beit enacted (%), that it shall not be

(e} Sect. 149, post, and 21 & 22 Viet. c. 98, 8. 61, provide
for the form and authentication of this writing,

§d) See sect. 129, post.

¢) This limitation as to the time of entry is omitted from
14 & 15 Viet. ¢ 28, by sect, 16,

(/) See sect. 129, post, as to the recovery of these penalties.

{¢) It is right to refer to 14 & 15 Viet, ¢. 34, which enables
local boards of health, if they think proper, to establish lodg-
ing houses for the labouring classes within their district. The
Act being of considerable length, and its adoption being very
improbable, it has not been deemed advisable to print it in
this collection.

(2) An important question arises, whether the whole or any
part of this clause applies generally, or is limited to places
whera the local board of health is established. Mr. Lawes, in his
edition of this Act, considered that the proviso applies generally,
and cites Rickards v. Easto, 1 Ex. 319. But the language of the
1st section is that the Act may be applied i manner therein pro-
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lawful to let or occupy or suffer to be occupied sepa-
rately as a dwelling any vault, cellar, or undex.'-
ground room built or rebuilt after the passing of 1;!:113
Act, or which shall not have been so let or occupied
hefore the passing of this Act; _

And it shall not be lawful to let or continue to
let, or to cccupy or suffer to be occupied, separately
as a dwelling, any vault, cellar, or underground
room whatsoever, unless the same be in every part
thereof at least seven feet in height, measured from
the floor to the ceiling thereof,—nor unless the same
be at least Zhree feet of its height above the surface
of the street or ground adjoining or nearest to the
same,—nor unless there be outside of and adjoining
the same vault, cellar, or room, and extending along
the entire frontage thereof, and upwards from six
inehes below the level of the floor thereof up to the
surface of the said street or ground, an open area
of at Jeast tmo feet and siz inches wide in every
part,—nor unless the same be well and effectually
drained by means of a drain the uppermost part of
which is one foot at least below the level of the
floor of such vault, cellar, or room,—nor unless there
be appurtenant to such vault, cellar, or room the use
of a watercloset or privy and an ashpit, furnished
with proper doors and coverings, kept and provided
according to the provisions of this Act (% },—mor

vided, toany partof England and Wales, with certain exceptions.
Tt seems to follow that the Act is not in force except where it
has been so applied. Seet. 50 indeed is in force in other
places, but that is so by the terms of i‘:he clause itself, It
seems also that the part of the text which relates to cellars
built or occupied hefore the passing of the Act could nof apply
except within a district, otherwise the passage 18 inconsistent,
containing two limitations of time for the commencement of
its operations.
(k) See sect. 54, ante, p. 103.

c. 83,5.67.]  Qceupation of Cellars.

unless the same have a fireplace with a proper
chimney or flue,—nor unless the same have an ex-
ternal window of at lehst nine superficial feet in
area clear of the sash frame, and made to open
in such manner as shall be approved by the sur-
veyor (i), except in the case of an inner or back
vault, cellar, or room let or occupied along with a
front vault, cellar, or room as part of the same
letting or occupation, in which case the external
window may be of any dimensions, not being less
than four superficial feel in area clear of the sash
frame ;

And whosoever lets, occupies, or continues to let,
or knowingly suffers to be occupied for hire or rent,
any vault, cellar, or underground room, contrary to
this Aet, shall be liable for every such offence to a
penalty (%) not exceeding twenty shillings (&) for
every day during which the same continues to be so
let or occupied after notice in writing (7) from the
local board of health in this behalf :

Provided always, that in any area adjoining a
vault, cellar, or underground room there may be
steps necessary for access to such vault, cellar, or
room, if the same be so placed as not to be over,
across, or opposite to the said external window, and
s0 as to allow between every part of such steps and
the external wall of such vault, cellar, or room a
clear space of siz inches at the least, and that over
or across any such area thers may be steps necessary
for access to any building above the vault, cellar, or
room to which such area adjoins, if the same be so

() See sect. 2, ante, and sect. 151, post, as to the exemption
from duty.

(%) See sect. 129, as tothe recovery thereof.

(Z) See sect. 150, post, and 21 & 22 Vict, ¢, 98, s, 61, as to
the service and authentication of notices,

117
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placed as not to be over, across, or opposite to any
such external window :

Provided also, that every vault, cellar, or under-
ground room in which any person passes the night
shall be deemed to be occupied as a dwelling within
the meaning of this Act:

Act ot to Provided also, that the provisions of this Act
come inta = ith respect to the letting and occupation of vaults,

oparation un-

til the oxpi- ! P
ul theexpi- oollars, and underground rooms shall not, so far as

certain time. the same relate to vaults, cellars, and underground
ecllurs, &e. rooms which shall have been let or occupied as
elready ooou- i i . .

piedus  dwellings before the passing of this Act, come into

el force or operation until the expiration of one year
from the passing of this Act, nor within any district
until the expiration of siz months from the time
when this Act shall have been applied thereto (¢) ;
Chureh- And all churchwardens and overseers of the poor
wardens &e.

Togive noe " shall from time to time after the passing of this

tice of enact- A of; cause public notice (d) of the provisious of this

Act with respect tothe letting and occupation of

_vaults, cellars, and underground rooms to be given

in such manner as may appear to them to be best
calculated to make the same generally known.

Mamagement  LX VIII. And be it enacted, that all present and

r x . -
Seetin  future streets (¢), being or which at any time become

local board.

(¢) See mow 21 & 22 Viet. ¢, 98, 5. 20, as to the date of the
constitution of the district.

(d) As the legislature have imposed this duty upon these
officers, it seems that they may charge the cost of these notices
upon the poor rate, as that is the only fund which they possess
in common. But since no precise time is &ppﬂillti.’('l for the

iving of these notices, the clanse has not been much observed.

f course the difficulty above adverted to, as to the extent of
the operation of the clause, has tended to diminish its operation.

() See the definition of streef in sect. 2, ande. Sect. 117, post,
made the local board surveyors of the highways, and vested in
such board all the powers of the surveyor of the highways,

¢. 63, 5. 68.] Management of Streets.

highmways (/) within any district, and the pave--
ments, stones, and other materials thereof, and all -

buildings, implements, and other things provided
for the purposes thereof by any surveyor of highways,
or by any person serving the office of surveyor of
highways, shall vest in and be under the manage-
ment and control of the said local board of health ;

And the said local board shall from time to time
cause all such streets to be levelled, paved, flagged,
chanuelled, eltered, and repaired (g), as and when
occasion may require, and they may from time to
time cause the soil of any such street to be raised,
lowered, or altered as they may think fit, and place
and keep in repair fences and posts for the safety
of foot passengers ;

And whosoever wilfully displaces, takes up, or
injures the pavement, stomes, materials, fences, or
posts of any such street, without the consent of the

(/) The 15 & 16 Viet. c. 42, enacted in sect. 13, “ That the
term ‘highway,” in the sections of the Public Health Act,
1548, numbered respectively 68 and 69 in the copies of the
Act printed by the Queen’s printers, shall mean any highway

repairable by the inhabitants at large” In Sunderland,

Mayor of, v. Herring, 17 J. P. 741, the Court of Queen’s
Bench held that this enactment interpreted the clause in
the text retrospectively.

(¢) It will be observed, that thereis no reference here to the
rights of private individuals, nor does the Act contain any
clanse applicable to streets such as that which is contained in
sect. 145, applicable to sewers. The principle established by
Boulton v, Crowther, 2 B. & C. 703, is, that where public com-
missioners have conferred upoen them, by statute, powers to
effect works for the public good, they are not personally
responsible for the damage which they cause to private indi-
viduals in the due and careful exercise of those powers:
hence, where a local Act empowered a town council to slter
the level of any street, the Court of Queen’s Bench held thay
they bad uot exceeded their powers by erecting a bridge, in
the line of street, over a canal, (Beaver v. Corporation of
Manchester, 22 Jur. 23,) and were not liable in damages to a
person whose house was thereby injured. And it has been

119



120

Fower to
comnpel
puving, &c.
of private
sbreols.

Powers of the Local Board. [11 & 12 Vet

said local board (%), shall be liable for every such
offence to a penalty (i) not exceeding five pounds,
and a further sum not exceeding jive shillings for
every square foot of the pavement, stones, or other
materials so displaced, taken up, or injured.

LXIX. And be it enacted, that in case any pre-
sent or future street (%), or any part thereof, (nos
being a highmay,) (I) be not sewered, levelled,
paved, flagged, and channelled to the satisfaction of
the local board of health, such board may, by notice

decided by the same court, that an action is not maintainable
against the local bourd for injuring a house by lowering a
street, though the access was thereby obstructed. Bold v.
Williams, 21 J. P. 84, DBut the proper compensation might
have been obtained in this case under sect. 144, post,

(%) See, as to this consent, sect. 149, post, and also as to
the alteration of the level of sewers, 21 & 22 Viet. ¢. 98, 3. 38.
With reference to the powers of gas companies to break up
the pavements in districts under Acts grauted previous to this
statute, see Dover Gaslight Company v. Mayor of Dover,
1 Jur. (N.8.}, 812, where the powers were upheld, though the
case depended upon the construction of the lucal Acts, In the
London and Blackwall Ratlway Company v. Board of Works
Jor Limehouse Dhstricd, 25 L. J. K., Ch. 164, this general
principle is luid down. Where the legislature has vested speciul
powers in a particular body for certain purposes, a general Act
will not override those special powers : thus, a railway com-
pany were held to be empowered to build a station which
abutted upon a street in the metropolis, without the consent of
the district board, their local Act, which preceded the Metro-
politan Local Management Act, authorizing thew to do so.
See also 4, . v. Northern and Tastern Railway Company,
10 Mee. & W, 263,

() See sect, 129, as to the recovery of penalties.

(%) Tt was held that this section did not give power to the
local board to make new streets and to compel the adjoining
owners to pay for them, but was confined to existing streets
not repairable by the parish. Loeal Board of Health of Hull
v. Jones, 1 Hurl. & N, 489, 2 Jur. (N.8.), 1193; but this deci-
sion is now qualified by the enactment in 21 & 22 Vict. c. 95,
g, 38, which, with retrospective as well as prospeetive opera-
tion, extends the power of the local board to public footpaths,

- (1) See note (f'), ante, p. 119,

[

. 63, s5. 60, 70.]  Management of Streets.

in writing to the respective owners or occupiers (m)

of the premises fronting, adjoining (%), or abutting
upon such parts thereof as may require to be
sewered, levelled, paved, flagged, or channelled, re-
quire them to sewer, level, pave, flag, or channel (o)
the same within a time to be specified in such notice;

And if such notice be not complied with, the said
local board may, if they shall think fit, execute the
works mentioned or referred to therein (p) ;

And the expenses incurred by them in so doing
shall be paid by the omwners (¢) in default, according
to the frontage of their respective premises, and in
such proportion as shall be settled by Z#¢ surveyor(»),
or in case of dispute as shall be settled by arbitru-
tion (having regard to all the circumstances of the
case)in the manner provided by this Act (s);

And such expenses may be recovered from the

last-mentioned owners in a summary manner (£), or,

{(m) Bee sect. 150, and 21 & 22 Viet. ¢. 98, 8. 61, as to the
service and authentication of this notice. '

(n) In Baddeley v. GHngell, 1 Exc, Rep. 319, houses and
buildings In a yard communicating with a high street by a
covered gatewny, which houses and buildings abutted on houses
in the high street, were held to be situated én @ streef, so us
to be liable to a paving rate.

(o) The 21 & 22 Viet. ¢. 98, s. 38, extends these requisitions
to lighting, metalling, and maling good.

(p) After doing the works, the local board had no aunthority
to keep them in repair. Cunningham v, Local Board of
Wolverhampton, 7 E. & B. 118. This decision is corrected by
21 & 22 Viet. c. 88, 5, 38, In regard to the steps to betaken
by the local board, see sect. 85, post,

(7) Note, that the notice is given to the owner or occupiers,’
but the owners only are responsible for these expenses.

(r) This means the surveyor of the board. Sece sect. 2, ante.

(s) It is not clear what is meant by the parenthesis. Such
consideration must necessarily arise in the arbitration provided
for in seet. 123, post. The 21 & 22 Viet, ¢, 98, s. 63, post,
concludes the parties, if notice of dispute be not given within
three months.

() See notes on sect. 49, ante, and sect, 129, post,

1
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shall by notice in writing to the said local board

the same may be declared by order of the said local :
object thereto ().

board to be private improvement expenses, and be
recoverable as such in the manner herein-after pro-

vidsd (5 LXXI. And be it enacted, that if and when for power to re-

the purposes of this Act the local board of health duieEsend
deem it necessary to raise, sink, or otherwise alter ' b® moved:

LXX. And be it enacted (¢), that if any present

Certaln . .
. . . the situation of any water o i i

hghwags o OF future street, mot being a highway at the time 1 i J ter or gas PGSy Hans,

be desmed . - . S PR R P plugs, or other waterworks or gasworks laid in or

be deemed when this Act is applied to the district in which 1t 1s el ", sk e

repaired by sitnate, be sewered, levelled, paved, flagged, and nder any street, they may by notice in writing (f)

local board. ’ ! » paved, ? require the person to whom the pipes, mains, plugs,

channelled to the satisfuction of the local board of
health, the said local board may, if they shall think fit,
by notice in writing put up in any part of the street
declare the same to be a highway, and thereupon
the same shall become a highway, and be from time
to time repuired by them out [of] the rates levied
in that behalf (d) under the authority of this Act;

And every such notice shall be entered amongst
the procecdings of the said local board :

Provided always, that no street shall become &
highway as last aforesaid if within one month after
notice in writing shall have been put up as last
aforesaid the proprietor of such street, or the person
representing or entitled to represent such proprietor,

(b) See ss. 90, 103, post. Though this clause provides a
summary remedy for the recovery of these expenses, yet where
& local Act incorporating the provisions of this Act enabled the
expenses under that Act to be recovered by action, it was held
that the local board were justified in suing. Meayer of Sun-
derland v. Herring, 17 J. P. 741,

{¢) It is proper heve to notice that 21 & 22 Viet. ¢. D8, s,
44, 45, ineorporates the clauses in 10 & 11 Viet, c. 34, s 88,
which relate to the management and conduct of persons in the
public streets, and they are set out in the Appendix.

(d) A difficult question arose as to what rates are here re-
ferred to; however 21 & 22 Vict. ¢. 98, 5. 37, has removed it
by making express provision for the repairs of the highways,

or works belong to raise, sink, or otherwise alter the
situation of the same in such manner and wthin
such reasonable time as shall be specified in such
notice, and the expenses attendant upon or connected
with any such alteration shall be paid by the said
local board out of the general district rates levied
under this Act;

And if such notice be not complied with, the said
local board may make the alteration required :

Provided always, that no such alteration shall be
required or made which will permanently injure any
such pipes, mains, plugs, or works, or prevent the
water or gas from flowing as freely and conveniently
as usual ;

() See the explavation of this proviso in 21 & 22 Vict. c. 98,
3,42, particularly with reference to joiut proprietors. Unfortu-
nately there is no definition of the word proprietor, which is
not & legal term having any distinct meaning. See Lister v.
Loblay, 7 A. & E. 125, where it was held in a clause of a local
Act giving compensation for damage to owners or proprictors
that these words applied not only to the owners in fee simple,
but to lessees of the same for terms of years also.

(f) See sect. 150, post, and 21 & 22 Viet. ¢, 98, 5, 61, as to
the service and authentication of notices, See in sect. 72 of
the latter Act the authority now given to the local board te
enable companies to divert or alter the level of their sewers
or pipes under public strects.

G
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Provided also, that where under any local Act of
parliament the expenses attendant upon or con-
nected with the raising, sinking, or otherwise altering
the situation of any water or gas pipes, mains, plugs,
or other waterworks or gasworks, are or shall be
directed to be borne by the person to whom such
pipes or works belong, his liability in that respect
shall continue in the same manner and under the
same conditions in all respects as if this Aect had
not been passed.

Kotico to be [LXXII. ** And be it enacted (), that one month
given to

Tocal board 8t the least before any street is newly laid out as

before layi SERS : :
bofore wYINg foresaid written notice shall be given to the local

et e board of health, showing the intended level and

levete and  width thereof;

thereof. And the level and width of every such street shall
be fixed by the said local board, and iv shall not be
lawful to lay out, make, or build upon any such street,
otherwise than in accordance with the level and
width so fixed, unless upon disapproval by the said
local board of the level or width specified in such no-
tice the general board of health shall otherwisedirect ;
and whosoever shall lay out, make, or build upon
any such street, otherwise than in accordance with
the level and width fixed by the said local board, [or
approved by the said general board,) shall be liable
for every such offence to a penalty not exceeding
¢wenty pounds for every day during which he shall
permit or suffer such street to continue to be so
improperly laid out, made, or built upon ;

(@) Repealed by 20 & 21 Viet. o. 88, 5. 34, which enables
the local board to frame and pass byelaws as to the making
of streets.

e. 63, 8s. 72, 73.) Management of Streets. 125

And the said local board may, if they shall think
fit, cause any such street laid out or made at a
level or width otherwise than in accordance with
the level and width so fixed or approved as afore-
said, or any building buils in any such street other-
wise than in accordance with such level and width,
to be altered in such manner as the case may require,
and the expenses incurred by them in so doing shall
be repaid to them by the offender, and be recoverable
from bim in a summary manner () :

Provided always, that if no such level or width
be fixed, and no approval or disapproval of the level
or width proposed be signified by the said local
board within one month from the last-mentioned
notice, the intended street may be laid out and made
upon the level and of the width specified in such
notice, if the same be otherwise in accordance with
the other provisions of this Act. ** ]

LXXIII. And be it enacted, that the said local Locat board
board may, by agreement, purchase any premises chase pre-

for the purpose of widening, opening, enlarging, or e
otherwise improving any street, and any part of mirove
the premises so purchased which shall not be wanted
for that purpose shall be resold at the best price
that can be gotten for the same, and the proceeds
of such resale shall be carried to the district fund

account hereinafter mentioned (¢).

() See sect. 129, post.

{e) See further 21 & 22 Vict. c. 98, s, 36.

The 12 & 13 Vict. ¢. 94, s, 8, reciting that if is expedient that Local boards
the local boards of health for the emecution of the Public 0 health
Health.Act, 1848, should be invested with certain powers not foeyepriie:
tneluded in that Aot, enacted, * that the said local boards eon- )
stituted under the said Public Health Act may contract for
any period not exceeding three years at any one time with

G2
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Public Pleasure Grounds.

LXXIV. And be it enacted, that the local board
of health, [with the approval of the said general board
of health (¢),] may provide, maintain, lay out, plant,
and improve premises for the purpose of being used
as public walks or pleasure grounds, and support or
contribute’towards any premises provided for such
purposes by any person whomsoever (d).

Supply of Water.

LXXV. And be it enacted, that the local board
of health may provide their district with such a
supply of water as may be proper and sufficient for
the purposes of this Act and for private use to the
extent required by this Act;

And for those purposes or any of them the said
local board may from time to time, [with the ap-
proval of the general board of health (¢),] contract
with any person whomsoever, or purchase, take upon
lease, bire, construet, lay down, maintain such water-

any company or person for the supply of gas or oil, or other
means of Hghting the streets, roads, and other open places,
markets, and public buildings within their respective districts,
and may provide such lamps, lamp posts, and other materials
and apparatus as such local boards respectively may think
necessary for lighting the same; and the expenses incurred
bv any such local bourd in so doing shall be defrayed out
of the general [or special] (1) district rates (as the nalure
of the case may require) levied under the said Public Health
Act? This is taken from 10 & 11 Viet.c. 84, s. 119, See
also the provision in 21 & 22 Vit ¢. 88, 5. 46, post.

(¢) Not now to be obtained. It is dispensed with by 21 & 22
Vict. e. 98,

(d) This elause will be found greatly to aid the measures
which are now frequently adopted for the establishment of
parks adjoining populous towns. See also 10 & 11 Viet. ¢. 34,
5. 185.

The statutes which provide for the procuring of public li-
braries and public museums are 8 & 9 Yiet. ¢. 43, andt 13& 14

{1)No specisl distriet rate con be levied since 21 & 22 Vict. . 08, 5. 54,

c. 63, 55. 74, 75.]  Supply of Water. 127

works, and do and execute all such works, matters,
and things as shall be necessary and proper;
And any waterworks company may contract with
the local board of health to supply water for the
purposes of this Act in any manner whatsoever, or
may sell and dispose of or lease their waterworks to
any local board of health willing to take the same (¢);
And the said local board may provide and keep 1y case o
in any waterworks constructed or laid down by them Joereorss

constructed

under the powers of this Act a supply of pure and Egal‘jf:]m

wholesome water, and the water so supplied may be water may
; i be kept con=-
constantly laid on at such pressure as will carry stantly under

the same to the top story of the highest dwelling ™=
house within the district supplied :
Provided always, that before constructing or Local boura

not to con-

laying down any waterworks under the powers of sruct water-

this Act within any limits within, for, or in respect Jor e

of which any waterworks company shall have been Jorie <ot

established for supplying water, the said local board their district

shall give notice in writing () to every waterworks willing to
company within whose limits the said local board i Aty
may be desirous of laying on or supplying water,
stating the purposes for and (as far as may be prac-
ticable) the extent to which water is required by
the said local board ;

And it shall not be lawful for the said local board

to construct or lay down any waterworks within such

Viet. ¢. 65, which, however, have been repealed and su-
perseded by 18 & 19 Viet. ¢, 70, intituled “An Act for
further promoting the Establishment of Public Libraries and
Museums in Municipal Towns, and for extending it to Towns
governed under Loeal Improvement Acts, and to Parishes,”

{¢) Refer tothe provisions in 10 & 11 Vict. c. 34, ss, 122,123,
incorporated by 21 & 22 Vict. ¢, 98, 4, 45, and see sect. 53,
extending the powers of companies to sell.

(f) Seesect. 150, post, and 21 & 22 Vict. ¢, 98, 8. 61, as to
the service and authentication of notices.
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limits, if and so long as any such company shall be
able and willing to lay on water proper and sufficient
for all reasonable purposes for which it is required
by the said local board, [and (¢) upon such terms
as shall be certified to be reasonable by the general
board of health, after inquiy and report by a
superintending inspector in this behalf, or (in case
such company shall be dissatisfied with such certifi-
cute )] upon such terms as shall be settled by arbi-
tration in the manner provided by this Act ( f')};
Aund in case any difference shall arise as to
whether the water which any such company is able
and willing to supply or lay on is proper and sufficient
for the purposes for which it is required by the said
local board, or whether the purposes for which it is
required are reasonable, the same shall be settled by
arbitration in the manner provided by this Act (/).

LXXVI. And be it enacted (g), that if upon the
report of the surveyor (k) it appear to the local
board of health that any house is without a proper
supply of water, and that such a supply of
water can be furnished thereto at a rate not exceed-
ing twepence per week, the said local board shall
give notice in writing (¢) to the ocoupier (k), re-
quiring him, within a time to be specified therein,
to obtain such supply, and to do all such works as
may be necessary for that purpose;

(¢) This condition has ceased. The local bourd and the
company miust therefors agree upon the terms or refer the
question to arbitration.

(f) Bee sect. 123, post, _ _

() See the additional powers granted to the local board in
regard to water supply in 21 & 22 Viet, c. 88, 5. 81, post,

(%) See sect. 2, anfe. _

(i) Astonotice see sect.150, post, and 21 &322 Vict.c. 98,5 61.

(%) Sect. 51 of the new Act imposes the expenses upon the

¢. 63,55 76—78.] Supply of Water.

And if such notice be not complied with the said
local board may, if they shall think fit, do such
works and obtain such supply accordingly, and
make and levy water rates upon the premises, not
exceeding in the whole the rate of twopence per
week, in manner hereinafter provided (Z), as if the
owner or occupier of the premises had demanded
a supply of water, and were willing to pay water
rates for the same; '

And the expenses incurred by them in doing
such works as last aforesaid shall be private im-
provement expenses, and be recoverable as such in
the manner hereinafter provided (m).

LXXVII. And be it enacted, that the local board water for

public baths
or trading or
manufac-
turing pur-

by them under this Act to any public baths or wash- Poses

of health may, if they shall think fit, supply water
from any waterworks purchased (n) or constructed

fouses (o), or for trading or manufacturing purposes,
upon such terms and conditions as may be agreed ()
upon between the said local board and the persons
desirous of being so supplied.

1

9

LXX.‘!?III And be 1t emcted, that the 10(33.1 Maintengnce

board of health may (¢) cause all existing public

owner only, and therefore requires him to be served with the
notice.
£} Seesect. 93, post.

Em} See note (¢) on sect. 49, anfe, and sect. 103, post, and as
to appeal against this order, sect. 120,

(n) Under sect. 75. See further 21 & 22 Viet. ¢. 98, s, 53.

(o) The Acts relating to public baths and wash-houses are
G& 10 Viet. ¢. 74, and 10 & 11 Viet. e. 61. See 21 & 22 Vict,
. 98, 5. 47, post, and the Acts in the Appendix.

() Those terms should be clearly set out in writing in the
form of a regular contract.

(7} There iz a difforence in the language used in the two parts
of this clanse, and this difference leads to a reasonable interpre-
tation that the local board must maintain existing public

and con-
struction of
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cisterns, pumps, wells, reservoirs, conduits, aque-
duets, and works used for the gratuitous supply of
water to the inhabitants to be continued," maintained,
and plentifully supplied with water, or they may
substitute, continue, maintain, and plentifully supply
with water other such works equally convenient ;

And the said local board may, if they shall think
fit, construet any number of new cisterns, pumps,
wells, conduits, and works for the gratuitous supply
of any public baths or wash-houses established other-
wise than for private profit or supported out of any
poor (&) or borough rates.

LXXIX. And be it enacted, that whosoever shall
wilfully or carelessly break, injure, or open any
lock, cock, waste pipe, or waterworks belonging to
or under the management or control of the local
board of health, or constructed, continued, or main-
tained under this Act (2), in any parish or place
in which there shall be no local board of Lealth,

Or shall unlawfully flush, draw off, divert, or
take water from any waterworks belonging to or
under the management or control of the said local
board, or so constructed, continued, or maintained in
any such parish or place (5), or from any waters or
streams by which such waterworks are supplied,

Or shall wilfully or negligently waste or cause to
be wasted any water with which he is supplied by
the said local board,

cisterns, and pumps and wells, but they may exercise their own
discretion as to constructing such public conveniences in future,
In10 &11 Viet, e. 34, s 121, now incorporated herewith,
the word used in reference fo existing works is shall, not mai,

(a) See note (o) on sect. 77.

(8) This refers to sect. 50. Reference may be made to
2] & 22 Viet. o. 98, 5. 66, in regard to injury to the works of
the local board,

¢. 63, s5. 79, 80.] Supply of Water.

Shall for every such offence forfeit a sum not
exceeding five pounds, and a further penalty of
twenty shillings for each day whilst the offence is
continued after writfen notice (¢) in that behalf,

Which penalties () shall be paid to the said local
board, or, in the case of a parish or place in which
there shall be no local board of health, to the church-
wardens and overseers of the poor, to be by them
applied in aid of the rate for the relief’ of the poor
of such parish or place:

Provided always, that nothing herein contained
shall prevent the owner or occupier of any premises
through or by which any streams may flow from
using the same as they would have been entitled to
do if this Act had not been passed.

LXXX. And be it enacted, that whosoever shall
bathe in any stream, reservoir, conduit, aqueduct,

131
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or other waterworks (¢) belonging to or under the reservoirsto

management or control of the local board of health,
or in any reservoir, conduit, aqueduct, or other
waterworks constructed, continued, or maintained
under this Aect (/) in any parish or place in which
there shall be no loeal board of health,

Or sholl wash, cleanse, throw, or cause to enter
therein any animal, rubbish, filth, stuff, or thing of
any kind whatsoever (),

(¢) As to the notice from the local board of health, see
sect. 160, post, and 21 & 22 Viet. ¢, 98, 5. 61; but in the case
of parishes acting nnder sect. 50, a notice from the overseers
wonld seem to be sufficient. .

(d) As to the recovery of penalties, see sect, 123, post, and
21 & 22 Vict. ¢. 98, 8. 67, post, as to the application of penalties.

(¢) See the extensive sigmification of this word in sect. 2,
ante.

() According to sect. 50.

(#) Quere—Does thisinterfere with the preseriptive rights

a3

be fouled ;
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Or shall cause or permit or suffer to run or be
broughs therein the water of any sink, sewer, drain,
engine, or boiler, or other filthy, unwholesome, or
lmproper water,

Or shall do anything whatsoever whereby any
water belonging to the said local board or under
their management or control, or whereby any water
of or contained in any such reservoir, conduit,
aqueduct, or other waterworks (g) so constructed,
continued, or maintained in any such parish (2) or
place as aforesaid shall be fouled,

Shall for every such offence forfeit a sum not ex-
ceeding five pounds (i), and a further sum (_:If
twenty shillings for each day whilst the offence is
continued after written notice (%) in that behalf;

Which penalties shall be paid to the said local
board, or, in the case of a parish or place in which
there shall beno local board of health, to the church-
wardens and overseers of the poor, to be by them
applied in aid of the rate for the relief of the poor of
such parish or place;

And whosoever, being proprietor of any gas-
works, or being engaged or employed in the ma-
nufacture or supply of gas, causes or suffers to be
brought or to flow into any stream, reservoir, con-
duit, aqueduct, or waterworks belonging to or under
the management or control of the said local board, or
into any drain or pipe communicating therewith,

which may have been obtained by parties thus to use any
stream o1 aqueduct prior to the acquisition thereot by the
local bowrd ? It will be seen that the last clause contains an
express reservation of the rights of private owners, but the
same is not extended to this clause, ) )

{7) See the extensive signification of this word insect. 2, anfe.

(&) According to sect. 50,

{#) As to the recovery of this penalty see sect. 129, post.

(%) See note (¢) on sect. 73, ante, p. 131.

e. (3, s 80, Supply of Water.

any washing or other substance produced in the

manufacture or supply of gas, or shall wilfully do.

any act connected with the manufacture or supply of
gas whereby the water in any such stream, reser-
voir, agueduet, or waterworks is fouled, shall forfeit
to the said local board for every such offence the
sum of two hundred pownds, and, after the expiration
of twenty-four hours notice in writing from them in
this behalf (k), a further sum of twenty pounds for
every day during which the offence is continued, or
during the continuance of the act whereby the water
15 fouled ;

And every such penalty shall be recoverable, with
fall costs of suit, by action of debt (I) ;

And if any water supplied by, belonging to, or
under the management or control of the said local
board, be fouled én any manner (m) by the gas of any
such proprietor or person as last aforesaid, he shall
forfeit to the local board for every such offence a sum
not exceeding &wenty pounds (n), and a further sum
not exceeding en pounds for every day whilst the
offence is continued after the expiration of twenty-

four hours notice in writing (%) from the said local
board in this behalf;

(%) As to the service and authentication of notice see sect.
150, post, and 21 & 22 Viet. ¢. 98, s, 61.

(£} See seet. 133, post, and see the provisionsin 18 & 19

fict e 121, ss. 23—25, in the Appendix,

{mj Two mischiefs are provided for: one is the wilful
causing of' washings from the gasworks to flow into the water-
waorks of the local board of health, for which the heavy
penalty of 200L i3 imposed; the other is the negligent or
careless act on the part of the proprietor of the gasworks
which fouls the water of the board, and for this s penalty of
204 is imposed. These provisions relating te gasworks are
introduced from 3 & 4 Will. 4, ¢. 90, and 10 & 11 Vict, ¢, 15,
s. Zl.

(n) Queere, whether the smaller penalty is recoverable sumia,
marily, or by action of debt, as the largerone ?

133
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And for the purpose of ascertaining whether
such water is fouled by the gas of any such pro-
prietor or person the said local board may (a) lay
open and examine any pipes, conduits, and works
from which the gas is supposed to escape; |

Provided that before beginning so to do twenty-
four hours motice (b) in writing be given to the
person to whom such pipes, conduits, or works be-
long, or under whose management or control they
may be, of the time at which the examination is
intended to be made;

And if upon such examination it appear that the
water has been fouled by the gas proceeding from
or contained in the pipes, conduits, or works ex-
amined, the expenses of the examination shall be
paid and borne by the person to whom such pipes,
conduits, or works belong, or under whose manage-
ment or control they may be, and be recoverable
from him in the summary maunner hereinafter pro-
vided (¢) ;

But if it appear that the water has not been
so fouled, then such expenses, and all damages
occasioned by the examination, shall be paid by
the said local board out of the general district
rates levied under this Act, and be recoverable
from them in the summary manner hereinafter pro-

vided (d).

(@) Seein sect. 143, post, the powers given to enforee the
admission of the exuminers.

(5) See sect, 143, post, and 21 & 22 Viet. c. 98, s 6L, It
will be observed that as in many cases it will be difficult to
sscertain to whom these works belong, the notice may be
given to the managers of them.

(£) See sect. 129, post, and as to the appeal of the party
argrieved, sect. 120, post,

"(@) The only clause which mppears to be referred to her

¢. 63, s5. 81, 82.] Burial of the Dead. 1%

Houses for Reception of the Dead.
LXXXI. And “for the purpose of preventing Powerto

the manifold evils occasioned by the retention of P for
the dead in the dwellings of the poor,” be it the esd |
enacted, that the local board of health may, if they Fioment. -
shall think fit, provide, fit up, and make byelaws (¢)
with respect to the management and charges for
the use of rooms or premises in which corpses may
be received and decently and carefully kept pr-;-
viously to interment;

And the said local board may, upon proper ap-
plication, and subject to such regulations and at
such rates and charges as shall be prescribed by
any such byelamws, make all necessary arrangements
for the decent and economical interment of any
corpse which may have been received into any

rooms o premises so provided in pursuance of this
enactment.
Burial Grounds.

LXXXII. And be it enacted ( f), that if upon Burim

the representation of the local board of health, and Singerons to

is sect, 129, which, however, is not aptly framed to meet the
case of proceedings apainst the local board.
(¢) As to the making of byelaws, see sect. 115, post, See
Ei;:rgsmpsifn ;jf to t{!re provision of such receptacles by burial
inl1ld & 16 Vict, ¢ 85, 5. 42, i i
"ViEt-. 7 incorporated in 16 & 17
7'} 1t will be proper to refer to the provisions i
in the several statutes lately passed wI],J.ich regula?a;l tiazi?:r%
ments: 156 & 16 Vict. o 85,16 & 17 Viet. ¢ 134, 17 & 18
Viet. c. 87,18 & 19 Vict. c. 128, and 20 & 21 Viet. e. 51
and the commentaries by Mr. Scott and Mr. Glen thereon. ’
This clause is practically determined for the future. But see
the provision contained in 21 & 22 Viet. c. 98, s. 49, post
whereby the local board of health may become a burial board.
: Itdmir:ﬂl bi _seer;] that the clause gives no power to the local
HORT act in the mutter beyond makin 7 i
the general board of bealth. * G ngantatitets
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after inquiry and report by a superintending in-
spector, notified to the lord bishop of the diocese,
and made, notified, and published in manner Lerein-
before directed with respect to the inquiry and re-
port of superintending inspectors previously to the
constitution of a district under this Act, and after
inguiry by such other ways and means us the general
board of health may think fit to divect, the swid
general board shall certify (such ceriificate to be
published in the London Gazette, and in some one
or more of the public newspapers usually civeulated
within the distriet,) that any burial ground situate
within any district to which this Act is applied is
in such a state as to be dangerous to the health of
persons living in the neighbourhood thereof, or that
any church or other place of public worship within
any such district is dangerous to the health of per-
sons frequenting the same, by reason of the sur-
charged state of the vaults or graves within the
walls of or underneath the same, and that sutheient
means of interment exist within a convenient dis-
tance from such burial ground, church, or place of
public worship, it shall not be lawful, after a time
to be named in such certificate, t0 bury or permit
or suffer to be buried any further corpses or coffins
in, within, or under the ground, church, or place of
worship to which such certificate relates, except
in s0 far as may be allowed by such certificate ;

And whosoever, after notice of such certificate,
buries, or- causes, permits, or suffers to be buried,
any corpse or coffin contrary to this enactment,
shall for every such offence be liable to a penalty
of trwenty pounds («),

(2) See, as to the recovery of this penalty, seet. 129, post.

e, 03, ss5. 83, 84.] Purchase of Lands. 137
LXXXIIL And be it enacted (), that no vault or A% to ‘nfer-

ments within

crave shall be constructed or made within the walls churehes

or burial
of or underneath any church or other place of public zrounds

worship, built in any district after the passing of ekt
this Act, and no burial ground shall be made or

formed within any district after the passing of this

Act, without the consent of the general board of

health first had and obtained (¢), unless the same be

made or formed upon land purchased or authorized

by parliament to be appropriated for the purpose of

being used as a burial ground before the passing of

this Aet; _

And whosoever shall bury, or cause, permit, or
suffer to be buried, any corpse or coftin in any vault,
grave, or burial ground constructed, made, or formed
contrary to this enactment, shall for every such
offence be liable to a penalty not exceeding fifty
pounds, which may be recovered by any person (d),
with full costs of suit, in an action of debt (¢).

PURCHASE OF LANDS.
LXXXIV. And be it enacted (¢), that the local Powers to

board of health, by agresment, may purchase, or o Rt
take upon lease, sell, or exchange, any lands or mger

premises for the purposes of this Act [(f) and the 53 V'
Lands Clauses Consolidation Act, 1845, except the

parts and enactments of that Act with respect to

(¢) This clause conferred no power upon the local board,
and is now superseded by other ennctments.

(¢) This consent was confined to the burlal ground, and not
to the interment in churches, and is of conrse now unattainable,

é.rl} Sec however the restriction contained in sect. 133, post.

¢) Sce in 21 & 22 Viet. ¢. 98, the additional powers con-
ferred upon the local board.

() The following passage in Italics is repealed by 21 & 22
Viet. e. 98, 5. 75, which makes other provisions for the incor-
poration of * The Lands Clauses Consolidation Act, 1845.”
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the purchase and taking of lands otherwise thun writing, and (in the case of a non-corporate district)
by agreement, and with respect to H‘*? recovery of sealed with the seal of the local board, by whom the
forfeitures, penalties, and costs, and with respect to same is entered into, and signed by five or more
lands acquired by the promoters of the undertaking, members thereof, and (in the case of a corporate
but which shall not be wanted for the purposes district) sealed with the common seal, and shall (h)
thereof, shall, in so far as the sume is consistent specify the work, materials, matters, or things to
with this Act, be incorporated with this {163 ; and be furnished, had, or done, the price to be paid, and
for the purposes of this Act, the expression _“ the the time or times within which the contract is to be
promoters of the undertaking,” ‘?_""EW“’E‘-" used in the performed, and shall fix and specify some pecuniary
said Lands Clauses Consolidation Act, shall mean penalty to be paid in case the terms of the contract
the local board of health mentioned n this Aet ;) are not duly performed ;

And all lands and premises which shall be And every contract so entered into, and duly exe-
purchased, hired, or taken on lease bf t]_:'e local cuted by the other parties thereto, shall be binding on
board of health of any non-corporate district shall the local board by whom the same is executed, and
be conveyed, demised, and assured to such local their successors, and upon all other parties thereto,
board and their successors, in trust for the purposes and their executors, administrators, successors, or
of this Act, and shall be MGE]}:'ZGJ, taken, and held assigns, to all intents and purposes :
by them as a body corporate (f). Provided always, that the said local board may composition

SONARAGTS G HHR [OOKL BOARD, compound with any contractor or other person in {7 Eeuatiet
Contracts by LXXXV. And beit enacted, that the local board builder to perform certain works at u sewer, but there was
local board. ¢ }aglth may enter into all such contracts as may sio cgntl_*act under seal. The works were executed, but the
De necessary for carrying this Act into execution ; ey ;“?th?ﬁ:’“:f&gp;mﬁeiﬁthﬁ‘: :hi’:{l; gt ﬁgﬁ

And every such contract whereof the value or proceeded upan the ground that the local board must charge the
amount shall exceed Zen p ounds shall (g) be in I rutes with the costs of this contraet, and that they could not

do g0 unless they fulfilled the exigency of the statute by enter-
ing into the ¢ontract in striet conformity with its requisitions.
Frend v. Dennelt, 4 Jur. (N. 8.), 897.

This decision iz in conformity with Homersham v. Wolver-

(f) It may here be observed that no clause confers upon
the local board of & non-corporate district the entire powers

. 25 e claus as is

ﬁzu:lm'}:iﬂﬁ;ﬁ‘mmhéiﬁu{: ;:riitl:; ‘:;E:wid l.-!i;'l;l..tlil élcizi ;:_{mi;unrtl. ‘gﬂ;}:;‘u Waterworks Company, 6 Bxe, 187 ; Lamprell v. The
and E}E::ugh sect, 35 requires them to cause a seal to be made I ugﬁsf?mdqﬁ'%um;gy }Ig?ﬂ mn?e 18 L. J. R., Exc. 282; 3 Exc.
for their use, it is not declared to be a common seal. I T t-m : i, _tv. e Tﬂ{:bl 'y l_'}i;;m;: lﬂdJ ur, 35&2 Phill.

{¢) Note the use of this word, It has been considered by Tio ulctle qmﬁgﬁf‘egonc B 8813 dam;‘ ”:’; ¥e SF. Neote
many persons that the provisions of this clause wera directory Um'um 16 J o S6; 2 LQ.i R Q. 5839, s e lnves e
e Coart, of Common Pleas have lately decided mﬂﬂ’, b‘. ur, 856; 21 . J. R, (). B. 349, and the later cases

Y tracy. so far as relates to the first requisites of the on the subject of the execution of contracts by corporate bodies.
the con e hald that they are mperative, so that (#) The principle of the above decision applies to the specifi-
statute, and bave he N : cation of these several matters. With reference to the question

contract not entered into conformably with the requisites of i 4o Lo Tt r B ke et
o " a 2 see the note on sect, 9
this clause is invalid. The case before the court was one in it s 8,

which the board of a non-corporate district engaged witha
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respect of any penalty incurred by reason of the non-
performance of any contract entered into as afore-
said, whether such penalty be mentioned in any
such contract, or in any bond or otherwise, for such
sums of money or other recompence as to such local
board may seem proper :

Provided also, that bgfore (@) contracting for the
execution of any works under the provisions of this
Act the said local board shall obtain from the sur-
veyor an estimate in writing, as well of the probable
expense of executiny the work in a substantial matter
as of the annual expense of repairing the same ;

Also a report as to the most advantageous mode
of contracting, that is to say, whether by contracting
only for the execution of the work, or for executing
and also maintaining the same in repair during a
term of vears or otherwise (&) :

Provided also (¢), that before any contract of the

(a) This proviso, however, is only directory, and the obtaining
the estimate and report from the surveyor is not a condition
precedent o the entering into the contract. Therefore the local
board will be liable for a breach of the contract entered into for
the performance of works though the estimate and report were
not obtained. Howell v. Mayor, §e. of Worcester,9 Exe. 457,

(&) Upon this proviso the urt of Queen’s Bench decided, as
between the board of health and their constituents, that « If
the work may be both executed and repaired under the pro-
visions of the Act there must be an estimate and report on the
execution and the tepair; but if the work may be only
executed or only repaired according to the provisions of the

Act, the estimate and report need mot extend to a work
not within the provisions of the Act, and not necessary
for carrying it into execution, In case of a contract for
repairing an existing road, an estimate and report relating
to executing the work of making that road originally
would be absurd, and equally so would be the estimate and
report on repair where none can be done.” Cunningham v.
Local Board of Wolverhampton, T E. & B. 114.

(¢) This proviso also seems to be directory only. This

¢. 63, 5. 86.] Making of Rates.

value or amount of ene hundred pounds or upwards
is entered into by the said local board ten days
public notice at the least shall be given expressing
the nature and purpose thereof, and inviting tenders
for the execution of the same ;

And the said local board shall require and take
sufficient security for the due performance of the
same.

RATES.

[LXXXVI. #* And be it enacted (d), that when-
ever any expenses are incurred or to be incurred by
the local board of health in making, enlarging,
altering, arching over, covering, or enclosing any
sewer vested or to be vested in them by this Aect, or
purchased or acquired by them by virtue thereof, or
in or about any other works, matters, and things of
a permanent nature, and executed or done for the
benefit of any district or part of a district, the said
local board shall make and levy, in respect of the
premises situate in the district or part of a district
for the benefit of which the expenses are incurred
or to be incurred, a rate or rates to be called special
district rates, of such amount as will be sufficient
to discharge the amount of such expenses, and
interest thereon, within such period, not exceeding

:}E‘Ee:qﬁ to be the distinction to be drawn from the cases as to
different parts of the clause. Some of the reqnuisites
specify the form, manner, and contents of the contract itself.
Both parties can and ought fo be cognizant thereof, and con-
sequently each must sustain the result of a failure to comply
therewith. The other requisites affect only one of the parties,
and consequently the neglect or failure thereof will not preju-
dice the other party in respect of his claim arising out of the
engagement entered into under this clanse,

(@) Repealed by 21 & 22 Viet. c. 98, 5. 54, which abolishes
entirely the power of making a special district rate in future,
See the note thereon,
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make and levy, in addition to any other rate (&), a
rate or rates to be called “ peneral district rates,”
for defraying such expenses as are charged upon
that rate by this Act, and such other expenses of
executing this Act in any district as are not provided
for by any other rate (i), or defrayed out of the
said district fund account. s

thirty years, as the said local board shall in each
case determine (¢) :

Provided always, with respect to the cost of
making any such new sewer, that if it appear to the
said local Loard that any premises were sufficiently
drained before the new sewer was made they shall
deduct from the amount of rates otherwise charge-
able in respect of such premises such a sum and for
such time as the said local board may, under all the
circumstances of the case, deem to be just (). *#*]

[LXXXVIIL ** And be it enacted (%), that the property axe

said special and general district rates shall be made St |

aud levied upon the occupier (except in the cases disirict vaies.

herein-after provided) of all such kinds of property

Distriet fund  LXXXVII, And be it enacted, that the treasurer
ke ™ shall keep a separate account, to be called « The

Bt ais Repp: 8 dep Ay : _ doubtful whether the legality of the election of the board of

District Fund Account,” and the monies carried to management can be tried in resisting a district rate levied by

such account under the directions of this Act shall thﬂn’é- hﬂfﬂwfﬁ ";h-gﬂﬂfui{» 6 -ﬂ;ﬂ & B, E‘ff Eﬂstth&t case the

p . oo cour requir e justices to grant their distress warrant

be apphed bf the lﬂca:l board of health 1:1 def‘ra}*mg.] (see 20 J. P. 772,) upon which distress the action of rup!evh;

such of the expenses incurred or to be incurred by wHs hrﬂfflﬁt'fhis point was not absolutely decided, because

: < i : : i the bo eld that the local board was legally constituted.

the said local board in carrying this Act into exe It was,held that the validity of the election of members of a

cution, and not otherwise expressly provided for, as board of guardians could not be questioned upon a mandamus

thev- III.H..)’ thlnk preper; to enforee a mt-ﬁhﬂ;iﬂn for the relief of the poar. Q- Y.

- o ; ] 3 Guardians of St. dndrew's, Holborn, 10 A. & E. 736.
S ment® Hie- And the said local board (g) shall from time to (#) The rates which can be now levied by the local board

time, when and as often as occasion may require,

(¢) In Dorling v. Epsom Board of Health, 5 K. & B, 471,
the Court of Queen’s Bench held a special district rate to be
valid which was imposed upon the whole district for works of’
a permanent nature from which a part of the district could
derive no direet or immmediate benefit.

A question has been raised as to whether the local board
could make a rate for the whole sum payable by three annual
instalments, or whether they were bound to make one rate
for the whole to be paid in one year, or to make successive rates
in successive years, The Court of Queen’s Bench were so far of
opinion that the first course was correct, that they issued a
rule {0 the justices to enforce a rate so made. Ex parte
Grumpsall Local Board, 20 1. P, 771. .

() A similar proviso is eontained in 21 & 22 Vict. . 98,
s, 29,

(#) Though it is not desirable that a local board should act
in levying rates if not duly constituted, it is nevertheless very

are, the genoral district rate, the water rate, and the private
improvement rate, and perhaps, in certain special cases, a
burial rate.

(¥) A question arose upon these wordsin respect of the rate
to be levied for the repairs of the highways, and the cases of
Reg.v, Worthing Road Trustees, 3 E. & B. 989 ; Elner v,
Norwiel Loeal Board of Health, ib. 517 ; Hanson v. Epsom
Local Board of Health, 5 B. & B. 599; Moseley v. Ely Local
Board of Health, 6 E. & B. 518 ; Barber v, Jessop, 1 H. & N.
578 ; and Reg. v. Taff° Vale Railway Company, 22 1. P, 21,
were decided upon the subject. The decision at first was
that where the district was coterminous with the parish, a
general highway rate might be laid, though where it com-
prised a part of a parish only, or several parishes, a distriet
rate, and not a highway rate, was to be levied ; but ultimately
the courts decided that the local board of health could not
levy a Iighway rate. See, however, the note on sect. 117, post.

() Repealed by 21 & 22 Viet. c. 98, s 55, but re-
enacted with slight modifications.
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as by the laws in force for the time being ave or
may be assessable to any rate for the relief of the
poor, and shall be assessed upon the full net annual
value of such property ascertpined by the rate (if
any) for the relief of the poor made next before the
making of the respective assessments under this Act;

And for the purpoese of making any such assess-
ment the local board of health, or any person ap-
pointed by them so to do, may from time to time, at
all reasonable times, inspect, take copies of or make
extracts from, any rate for the relicf of the poor
within their district, or any assessments by which
the same are made ;

And whosoever, having the custedy of such last-
mentioned rate or assessment, refuses to permit such
inspection, or the taking of any such copy or extract,
shall for every such offence be liable to a penalty
not exceeding five pounds:

If in any Provided always, that if in any district or part of

bonorae . & district there be no rate for the relief of the poor,

e pout ©F the said special and general district rates shall be

the poor,

rates shall be ade upon an estimate of the net annual value of

mebeer re- the  several premises liable thereto in f::.uch distriet
S&7Will4, or part of a district, by a fit person appointed by the
h local board of health in that behalf, and such esti-
timate shall be made, as near as circumstances will
permit, in the manner preseribed by an Act passed
in the seventh year of the reign of King William
the Fourth, intituled “ An Act to regulate Parochial
Assessments,” or any other Act for the time being

in force for regulating parochial assessments :
Provided also, that the occupier of any land (&)
used as arable, meadow, or pasture ground only, or

(8) Land occupied by a booth, used at the time of ruces.

¢. 63, 5. 89.] Making of Rates. 145
as woodlands, market gardens, or nursery grounds,

and the occupier of any land covered with water, or

used only as & canal or towing-path for the same,

or as a railway, constructed under the powers of any

Act of parliament, for public conveyance, shall be

assessed in respect of the same in the proportion

of one-fourth part only of such net annual value

thereof :

Provided also, that if within any district or part Exemption
of a district any kind (c) of property shall before Acts. .
the passing of this Act have been exempted from
rating by any local Act, in respect of all or any of
the purposes for which general or special distriet
rates may be made under this Act, the same kind of
property shall, in respect of the same purposes, and
to the same extent within the parts to which the
exemption applies, but not further or otherwise, be
exempt from assessment to any general or special
district rates under this Act. ** ]

LXXXIX, And be it enacted, that the local board Rates may
of health may make and levy the said [special (d) t1v8 or retro-
and)] general district rates, or any [or either o i
them], prospectively in order to raise money for the
payment of future charges and expenses, or retro-
spectively in order to raise money for the payment
of charges and expenses which may have been in-
curred at any time within six months before the
making of the rate (¢) ;

but not otherwise, was held to he properly assessed at its
full value, and not at the reduced rate, 3
20 J. P. 52. Rtk
(c) See the decisions upon this proviso, which has Jed to
much discussion, in the note upon 21 & 22 Viet. ¢ 98, 5. 55, post,
{c.? Abolished by 21 & 22 Viet. c. 98, 5. 54.
(¢) See, as to retrospective rates, 21 & 22 Viet. c. 98, s 54,
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And if at the time of making any general [ov

rates in case special) district rate any premises in respect of

of unoccu-
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which the rate may be made are unoccupied, such
premises shall be included in the rate, but the rate
shall not be charged upon any person i respect of
the same whilst they continue to be unoccupied ;
And if any such premises are afterwards occupied
during any part of the period for which the rate
was made, and before the same shall have been fully
paid, the name of the incoming tenant shall be in-
serted in the rate, and thereupon so much of the
rate as at the commencement of his tenancy may be
in proportion to the remainder of the said period
shall be collected, recovered, and paid in the same
manner in all respects as if the premises had been
occupied at the time when the rate was made;

post,  If the rate purport to be made for the purposes of the
‘Aet, it would seem that it is valid in itself, and that any objec-
tion with reference to retrospectiveness would properly arise
upon the payment by the board of the debt. The effect of the
clause is therefore to legalise retrospective payments outb of
the rate, provided the charges or expenses have been ineurred
within six months before the rate. No validity is given to
payments in respect of debts ineurred beyond that time, ex-
cept where the churges are expressly authorized by this Act.
But since the decision of Waddington v. The City of London
fuion, in Exe. Cham., 22 J. P. 755, it will perhaps be a good
ground of appeal that the rate is to be applied to pay debts due
beyond the limited time. In determining what is the meaning
of the term charges, reference must be made to Leg.v. Rotheram
Local Board of Health, 22 Jur. 261 ; there it was held that
a judemnent recovered against a local board of health was a
charge, and that the satisfaction thereof having been postponed
by mutual agreement for a definite period, the six months
did not begin to run until the expiration of that period, sn
that o rate could be levied within six months therefrom, and
as the judgment was not satisfied the court issned a mandamus
to the local board of health to malke a vate to discharge the

judgment,

¢. 63, 5. 89.] Making of Rates.

And if any owner or occupier assessed or liable to
any such rate cease to be owner or occupier of
the premises in respect whereof he is so assessed
or liable, before the end of the period for which the
rate was made, and before the same is fully paid off,
he shall be liable to pay only such part of the rat;
as shall be in proportion to the time during which he
continues to be such owner or oceupier { );

And 1n every such case, if any person afterwards
become owner or occupier of the premises during
part of the said period, he shall pay such part
of the rate as shall be in proportion to the time
during which he continues to be such owner or
occupier, and the same shall be recovered from
him in the same manner as if he had been originally
assessed or liable;

147
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And the said local board may (¢) from time to time Parts of gis-

divide their district, or any street therein, into one

trict way be
separately

or more parts, for all or any or either of the pur- ™"

(f) Bee the provision in 17 Geo. 2, . 38 i
ference to the poor rate. Under that ata.tuté, }gm:{?\:u];-u tlife
person who is assessed is liable to the overseers for the whole
of the rate, but is empowered to settle with the incomi
tenant as to the proportions which each shall bear hetwegg
them. By the provisions in the text the outgoing occupier is
entitled to pay only a proportionate part to the board of health
Hence it must be to the interest of every ratepayer not to pa, :
his rate as long as he can postpone it, 5o as to have the benefit n}E
any possible abatement. The framer of this Act has lost the true
spirit of that statute, which intended to secure the rate to the
parish in full, but to provide equitably between the two oceu-
piers. It is assumed that the rate will be made for a certain
Pe:-md, whereas the rate must be made at the time when thera
is & demand for money for the payment of charges.

(¢) This word is not to be read as compulsorily, but ac-
cording to its proper meaning as discretionary. Dorling v
Epsom Board of Health, 5 E, & B, 471, See the castf of
i?welifvi;hdﬂozdzfﬁ Dock Company, 8 E. & B. 212, for the de-

ision of the Courf of (Jueen’s imil: isl
an ety 12&1 e 159']3&114311 upon u similar provision

H
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poses of this Act, and make a separate assessment
upon any such part for and in respect of all or any
of the purposes for which the same1s formed ;

And every such part, so far as relates to the
purposes in respect of which such separate assess-
ment is made, shall be exempt from any other
assessment under this Aet:

Provided always, that if any expenses are incurred
or to be incurred in respect of two or more parts of
a district in common the same shall be apportioned
between them in a fair and equitable manner ().

% (0. And be it enacted, that whenever the local
board of health have incurred or become liable to
any expenses (¢) which by this Act are or by the s_a-,id
local board shall be declared to be * private Im-
pmvement_expenses,” the said local board may, if
thev shall think fit, make and levy upon the oc-
cupuier of the premises in respect of which the ex-
penses shall have been incurred, except in the cases
herein-after provided (d), in addition to :{11 other
rates, a rate or rates to be called prwate umprove-
ment rates, of such amount as will be suﬂir.:ient 10
discharge such expenses, together with interest
thereon at a rate not exceeding five pounds in the
hundred, in such period not exceeding fhurty years as
the said local board shall in each case determine () :

(b} See sect. 107, post, and 21 & 22 Vict. ¢. 98, s 63, _’p.wﬁ._

{¢) Apparently the local board must either pay those ex-
penses out of the funds raised by their other rates, or borrow
the sum required by them for those expenses in the first in-
stance. See the duty tmposed upon the local board in regard
to such borrowing by 21 & 22 Viet. ¢ 98, s 57, and in
sect, 58 a mode of sceuring the repayment to the lender by
means of a renteharge to issue out of the premises. _

(d) Bee the proviso following, and the clause empowering
compositions by landlords, . N )

{¢) See the power of appeal against the decision of the
tocal board in sect, 120, post, p. 174

e. 63, ss. 90, 91.]

Provided always, that whenever any premises in
respect of which any private improvement rate is
made become unoccupied before the expiration of
the period for which the rate was made, or before
the same is fully paid off, such rate shall become
& charge upon and be paid by the owner of the
premises so long as the same continue to be un-

occupied (f').

XCI. And be it enacted, that if the occupier by
whom any private improvement rate is paid holds
the premises in respect of which the rate is made
at a rent not less than the rackrent (g), he shall be
entitled (%) to deduct three-fourths of the amount
paid by him on account of such rate from the rent
payable by him to his landlord, and if he hold at a
rent less than the rackrent he shall be entitled to
deduet from the rent so payable by him such pro-
portion of three-fourths of the rate as his rent bears
to the rackrent;

And if the landlord from whose rent any de-
duction is made under the provision last aforesaid
is himself liable to the payment of rent for the
premises in respect of which the deduction is made,
and holds the same for a term of which less than
twenty years is unexpired, dui not othermise, he

(f) See 21 & 22 Viet. c. 98,s. 62, post.

Queere,—Is the owner lisble for the arrears due from the
previous occupier ?  The more equitable construction leads to
a negative conclusion, though under the next section he might
have been bound to allow a large portion of the rate if paid.

%q} See the meaning of this word in sect. 2, gnte.

A) But this will be controlled by the language of the
covenants contained in the lease. See sect. 97, post ; and see
in Smith v. Humble, 15 C. B. 821, an illustration of the prin-

ciple of deduction of a tax chargeable on the owner from the
rent paid fo him,
HZ
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may deduct from the rent so payable by him such
proportion of the sum deducted from the rent pay-
able to him as the rent payable by him bears to
the rent payable to him (%), and so in succession
with respect to every landlord (holding for a term
of which less than #wenty years is unexpired) of
the same premises both receiving and liable to pay
rent in respect thereof :

Provided always, that nothing herein contained
shall be construed to entitle any person to de-
duct from the rent payable by him more than
the whole sum deducted from the rent payable to
him (2).

XCIIL. Provided always, and be it enacted, that
at any time before the expiration of the period for
which any [special district rate (k)] or private im-
provement rate is made, the owner or occupier of the
premises assessed thereto may redeem the same, b.y
paying to the local board of health the expenses in
respect of which the rate was made, or such part
thereof as may not have been defrayed by sums
already levied in respect of the same ({).

XCIII. And be it enacted, that whenever and so

(%) Thus, the rent received by the landlord being 100Z, and
the rent paid by him being 20%, if the sum deduted by the
tenant be 10L, the landlord may deduct 2L. from the rent paid
to the owner in fee. This provision appears to lead to this
result, that when the landlord’s term is reduced below twenty
years, he can no longer make the deduction though he will
continue liable to allow it.

(i) This might possibly occur if & person who held lands
at a certain rent were to grant an underlease at n lower vent
for & heavy fine or other consideration.

(%) No special district rate can be imposed hereafter.

() This provision is extended, by 21 & 22 Viet. ¢, 98, 8. 55,

Jor domestic usein Bushy, app., The Chester,

c. 63, ss. 92, 93.] Making of Rates.

long as any premises are supplied with water by the
local board of health (m), for the purposes of
domestic use (n), cleanliness, or drainage, they shall
make and levy, in addition to any other rate, a
water rate upon the occupier, except (o) as herein-
after provided :

And the rate so made shall be assessed upon the
net annual value of the premises, ascertained in the
manner herein-before (p) prescribed with respect to
the said [special and)] general district rates;

And when several houses in the separate occupa-
tion of several persons are supplied by one common
pipe, the respective houses shall be charged with the
payment of water rates, in the same manner as if
each house had been supplied with water by =
separate pipe:

Provided always, that in any district to be called A
the Oxford or Cambridge district the local board of ies,

health, with the consent of the said general board (g)

to the rentcharges granted under it. See also the provision
contained in sect. 146, post, whereby the local board are em-
powered to extend the time for the repayment of expenses by

tho owmer, thongh perhaps that clause does not extend to the
above-mentioned rates.

m) See sect. 76, anfe.

n) The supply of water for the use of a horse and the wash-
ing of a carriage in & stable attached to a dwelling house, and
used for the sole accommmeodation of the occupier, was held to be
rfield Waterworks
and Gaslight Company, resp., 22 Jur. 757; 87 L. J., Q. B. 238,

(0) Queere, what is here referred to? Perhaps the agree-
ment with the Universities. Mr, Lawes in his edition of the
Act refers to the clanse which renders the owners liable to be
assessed instead of the cccupiers.

(p) In sect, 88.

With reference to this and the next clause refer to the
Waterworks Clauses Act, 1847, 10 & 11 Vict. c. 17, ss. 68, 69, 70,

() Now dispensed with, See 21 & 22 Viet, c. 98, &. 8,
post.

ent
niver=
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may supply water to any hall, college, or premises
of the University within such district, upon such
terms with respect to the mode of paying for such
supply as shall from time to time be agreed upon
between such University, or any hall or college
thereof, and the said local board (f).

XCIV. And be it enacted, that the said water
rate shall be payable in advance (g);

And whenever any person supplied with water
under the provisions of this Act neglects to pay the
water rate due from him, upon demand, the local
board of health may prevent the water from flowing
into the premises of the defaulter in such manner as
they may think fit, and may recover the arrears due,
together with the expenses of stopping the supply,
in the manner herein-after provided (%) with respect
to the recovery of rates made under the authority
of this Act:

Provided always, that the stopping or cutting off
any supply of water by the said local board under
this enactmentshall not relieve any person from any
penalty (¢) or liability to which he would have been
otherwise subject.

(f) See 21 & 22 Vict. ¢. 98, & 72, post, as to the local boards
at Oxford and Cambridge.

(g) 'This enactment can rarely be of any practical awvail,
except in the case of newly built or newly occupied houses,
as the occupation takes place at uncertainand varying times,
whereas the water rates must generally be laid ab fixed times,
and be assessed upon the then occupiers of the premises, and
this is so provided in 10 & 11 Viet. ¢, 17, 5. 70. Dut as the
rate iz & payment for supply, the enactment meets the objec-
tiom that the water not having been supplied the party
assessed ought not to be called upon lo pay. See, as tothe
time when rates under this Act are payable, sect. 103, post.

(%) See sect. 103, posf, and 10 & 11 Viet, ¢. 17, & T4.

(7) See sect. 54, ante.

c. 03, 85.94,95.] Making of Rates.

[XOV., #* Provided always, and be it enacted
(%), that when the nef annual value of any pre-
mises liable to assessment under this Act does not
exceed the sum of fen pounds, or whenever any
premises liable to such assessment are let to weekly
or monthly tenants, or in separate apartments, and
the rents become payable or are collected at any
shorter period than quarterly, the local board of
Kealth may from time to time, if they shall think
fit, compound with the owner of such premises for
the payment of all or any of the rates to be made
under this Act, upon such reduced estimate of the
net annual value, not being less than two-thirds or
more than four-fifths of the net annual value at
which the premises are then assessed, as the said
local board shall deem to be reasomable; and any
owner who shall refuse to enter into such composi-
tion shall be rated to and pay the rates assessed upon
such premises in respect of which the composition
is offered (I); and if at sny time the amount of com-
position, or any rate to which an owner is assessed
as last aforesaid, be due and unpaid, the same may
be levied by distress and sale of the goods and
chattels of the owner in default, wheresoever they
may be found, or of the occupier or occupiers of the
premises, in the same manner as herein-after pro-
vided with respect to the recovery of rates made
under this Act:

Provided always, that no such owner shall be
assessed in respect of any inereased rent which may
become payable to him by reason of his so com-

(%) Repealed by 21 & 22 Vict. e. 98, s. 55, which provides,
however, for composition for rates,

(Z) This was a singular provision. If the owner refused
the composition offered he was compelled to pay in full. The
new provisions are more reasonable,
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XCVIIL. And be it enacted, that the local board E;t;*:‘eﬂtem

pounding for or becoming liable to any rates as pared

aforesaid :

Provided also, that the occupier or occupiers of
any such premises as last aforesaid shall be liable to
distress and sale of Lis or their goods and chattels
for the nonpayment of such amount of composition
or rates &5 may become due in respect of the pre-
mises occupied by him or them during his or their
tenancy, but shall never be liable to pay any greater
sum than the amount of the rent actually due from
him or them for such premises ;

And he or they may deduct any amount paid by
him or them from the rent due, or from time to
time becoming due, from him or them, unless there
be an agreement to the contrary ;

And the receipt for the amount paid by him or
them shall to that extent be, as against the owner
in default, a sufficient discharge for rent. *¥]

of health before proceeding to make any general before mak-

[or special (¢)] district rate or private improvement
rate under this Act, shall cause an estimate () to be
prepared of the money required for the purposes (e)
in respect of which the rate is to be made, showing

(¢} Secnote (d) on sect. 86, ante.

(d) This estimate appears to be a necessary precedent
condition ; indeed the estimate is stated by the Court of
(Jueen’s Bench to be analogous to the title to a poor rate, and
if' it contain any illegal purposes it is bad. Reg. v. Worksep
Local Board of Health, 21 J. P.451. Hence objection can be
taken to the validity of the rate by a ratepayer on appeal againat
the sams if the purposes are not set forth in the estimate.

(¢} In considering what are legal or illegal purposes, it is
to be remarked that the charges of an accountant employed
to investigate the accounts of a local board were held by the
justices at gquarter sessions to be illegal, being under the eir-
cumstances of the case in their judgment unnecessary, and
the Court of Queen’s Bench held that this was a question for
the sessions, and declined to reverse their decision. Reg, v,
Worksop Local Board of Health, 21 J. P. 451,

Again, it was held by the same court that & local board
could not make a district rate to pay the costs of defending

— XCVI, Provided also, and be it enacted, that it n&eur;lmn quo wurf;:antu i%furxgutiﬂ;s hr:;lught agﬂinsi,jﬁldivi'
reduce or . s members of the board, which did not impe the
romit s shall be lawjf'ul for the local b'r:rard of health to re- validity of the whole board, nor the ‘expenses of opposing a
o Brheing duce or remit the payment of any rate on account local bill brought into parliament by s gaslight company in
of the poverty of any person liable to the payment Shetr Capnuict 0P Sndreang oot powems Tl 16 atpomes of

opposing proceedings in chancery aguinst the board for certain

thereof (ﬂ} works which they had caused to be executed were held to

be a legal charge, although the suit was not ended when

ctnotte  XCVIL. Provided also, and be it enacted, that payment was proposed to be made. ~Eeg. v. Marris, 21 J. P.
:ng::g:;f 2 thi o Al Aonatiall sl s tarh ith 681 ; 28 L. T. 266, It was also decided that as the rate was
ments he.  oowmungrin this ACE 3 alter, interfere with, or made for some items which wereillegal, it was altogether void.
frien Il affect any lease, contract, or agreement which shall As to applications to parliament by local boards, or the
tenant, have been made or entered into hetween landlord f'jfgfﬁz“ ?fh;;%“ ;th.h;};os;; girﬂéeﬂgrf‘tg?i;ﬁ :f{ ,??m-t;
and tenant before this Act is applied to the district 'jJ 2 Ph. 216; A. &, v. Wigan, 23 L. J. R, Ch. 429 ; Rey. v,

in which the premises are situate in respeet of which { Commissioners of Norfolk Sewers, 15Q.B. 549; 4. & v.

ol i oy ; laTh , FLastlake, 17 Jur. 301, in all of which fhe question has been

the lease, contract, or agreement was made (3). whether the boards have proceeded beyond the reasonable

(@) Such remission would not deprive the person of a parlia-
mentary franchise on the ground of receiving parochial relief.

(b) Bee the vase of Sweef, app., and Seager, resp., 2 C. B,
(N. 5, 119, as to the construction of a covenant in g legse to
pay future rates and taxes.

application of the powers intrusted to them,
In regard to what is a proceeding by a public board wiire
vires, it will be well to vefer to the Zast dnglian Railway

H 3
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the several sums required for each of such purposes,
the rateable value of the property assessable, and
the amount of rate which for those purposes it is
necessary to make upon each pound of such value;

And the estimate so made shall forthwith, after
being approved of by the said local hoard, be entered
in the rate book (e), and be kept at their ofice, open
to public inspection during office hours thereat.

XCIX. And be it enacted, that public notice of
intention to make any general [or special] district
rate, and of the time at which it is intended to
make the same, and of the place where a statement
of the proposed rate ( /) is deposited for inspection,

Company v. The Fastern Counties Railway Company, 11
C. B. 775, and particularly to the late case of Batemen v.
The Mayor, &e. of Ashion-under-Lyne, 8 H. & N. 823, where
it was held that a waterworks company having certain
powers for the supply of water to a district might lawfully
apply to parliament for the extemsion of those powers, and
consequently contract with an engineer for the supply of
plans and estimates essential to such application, though
Bramwell, B., differed from the rest of the court in this judg-
ment. See commentaries upon this decision in Zhe Law
Times for September and October, 1858,

It seems to be established that where public boards take
proceedings in parliament to protect the property under their
control and management, the expenses which they inenr are
chargeable upon the fands under their disposal ; but if they
originate parliamentary measures for the purpose of increas-
ing their property or extending their powers, they must rely
upon obtaining express sanction from the legisluture for
charging the costs upon any of their funds, In cases where the
local board do take anysuch proceedings, theyshould previously
obtain the consent of the ratepayers. Per Lord Campbell, C. I,
in Rey. v. Marris, 28 L. T, 266.

{¢) The proper mode of carrying this regulation into
effect appears to be the entering the estimate in a page of
the book preceding the rate. The local board must be careful,
besides this estimate, to cause the rate to have a good fifle,
otherwise it will be vold. Regv. Byrom, 12 Q. B. 326; Moul-
ton Overseers v. Kastern Counties Raitway, 5 E. & B. 974,

(/) It is by no means clear what is meant by this state-

e. 03, 5. 00—101.] Making of Rates.

shall be given by the local board of health in the
week immediately before the day on which the
rate is intended to be made, and at least (g) seven
days previously thereto (/) ;

But in case of proceedings to levy or recover any
rate it shall not be necessary to prove that such
notice was given (2).

C. And be it enacted, that any person interested
in or assessed to any rate made under this Act may
inspect the same (%), and any estimate made pre-
viously thereto, and may take copies of or extracts
therefrom, without fee or reward ;

And whosoever, baving the custody of such esti-
mate or rate, refuses to allow or does not permit
such inspection, or such copies or extracts to be
taken, shall for every such offence be liable to a
penalty (7) not exceeding five pounds.

CL And be it enacted, that whenever the name

ment ; probably it is the draft of the proposed rate, which
being open to inspection, may be corrected, if erroneous, before
the same is signed. :

(¢) These words are construed by the courts to signify that
both days are to be exclusive. . v. Jusfices of Shropshire,
8 A & E. 173

(&) It is not apparent for what objeet this notice is to be
given, as no ratepayer can interfere to prevent the rate from
being made.

{#} But if it be shown that the notice was not given, the
question will arise whether this notice was a necessary condi-
tion precedent, or the clause directory only. It will be seen
hereafter that the Court of Queen’s Bench has determined that
the publication of the rate according to sect. 103 is not a con-
dition precedent, and there are no words of avoidance here.

(%) That is, the rate; and thus it appears that this is a
different inspection from that referred fo in the previous sec-
tion. The estimate is that which is required by sect. 98.

{¢) As to the recovery of the penalty, see sect. 129, post.
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occupierln  of any owner or occupier liable to be rated under

Tatey, if his
name be
unknown,

Eates may be
améended,

this Act is not known to the local hoard of healtl,
it shall be sufficient to assess and designate him in
the rate as “the owner” or “the occupier” of the
premises in respect of which the assessment is made,
without further deseription (a).

CII. And be 1t enacted, that the local hoard of
health may from time to time amend any rate made
in pursuance of this Act, by inserting therein the
name of any person claiming and entitled to have
his name inserted, or by inserting the name of any
person who ought to have been assessed, or by strik-
ing out the name of any person who ought not to
have been assessed, or by raising or reducing the
sum at which any person has been assessed, if it
appear to the said local board that he bas been
underrated or overrated, or by making any other
alteration which will make the rate conformable to
the provisions of this Act;

And no such amendment shall be held to avoid
the rate :

Provided always, that any person who may feel
bimself aggrieved by any such amendment shall have
the same right of appeal () therefrom as he would
have had if the matter of amendment had appeared

() Notwithstanding the facility which is thus given to the
local board of health, it is, nevertheless, most desirable that
the utmost pains should be taken to ascertain the respective
names of the owner or occupler. Much practieal difficulty
attends all proceedings where the name of the party proceeded
against is not stated; moreover, if it can be shown that the
name was known to the locul board of health, it may perhaps
be held that the use of the term owner or ocoupier is not
justified. Again, it may be well questioned whether, although
these words be used, the assessment will be available against
an owner or oceupier who may succeed to the premises,

(8) See sect. 135, post. Doubtless a ratepayer may appeal
against the reduction of another person’s rate if he find it out.

e. 63, 85. 102, 103.) Making of Rates.

on the rate originally made, and with respeet to
him the amended rate shall be considered to have
been made at the time when he first eceived notice
of the amendment

And in the case of any person the amount
of whose rate is increased by the amendment, or
whose name is thereby newly inserted as aforesaid,
the rate shall not be payable by him until seven days
after such notice shall have been given (¢) to him.

CIII. And be it enacted, that all rates made or
collected under the authority of this Act shall be
published in the same manner as poor rates (d), and
shall commence and be payable at such time or
times, and shall be made in such manner and form,
and be collected by such persons, and either together
or separately, or with any other rate (¢} or tax, as the
local board of health shall from time to time appoint;

And if any person assessed to any such rate
fail ( /') to pay the same when due, and for the
space of fourteen days after the same shall have

(¢) As to the service of notice, see sect. 150, post, and
21 & 22 Viet. ¢. 98, 8. 61, as to its authentication ; but it seems
that the usual demand note would be sufficient notice within
this section.

(d) The 21 & 22 Vict. c. 98, 5. 54, (2,) dispenses with publica-
tion in cases of private improvement rates, But the Court of
Queen’s Bench bave decided that the rates made under the
above section are not void if not published in the same manner
as the poor rate, there being no words of avoidance in this
Act as in 17 Geo. 2, ¢. 3. Lefewvre v, Miller, 3 Jur. (N, 8.),
1255; 26 L. J., M. C. 175.

(2) This must mean some other rate or tax over which the
local board of health has a control. It often proves incon-
veniont to have several rates and taxes collected together, and
therefore the authority which levies a rate ought to have
exclusive power of regulating its collection. It canuot be
Eresumed that the legislature intended that such power should

e{ifn;e&fﬁred with by u:gie local board,
e @ in the warrant set out in the schedule
is hath reft u&:ég@g
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been lawfully demanded (¢) in writing, any justice
may ( f) and he is hereby empowered to summon
the defaulter to appear before him, or any other

jnstice, at a time and place to be meutioned in the

summons, to show cause why the rate in arrear
should not be paid ;

And in case the defaulter fail to appear according
to the exigency of the summons, or no sufficient
cause for nonpayment be shown, the justice may (. f),
by warrant under his hand and seal, cause the
same (g) to be levied by distress of the goods and
chattels of the defaulter:

Provided always, that if no distress sufficient to
satisfy the amount can be found within the jurisdic-

e. 03, 5. 104.]  Enforcing of Rutes.

from him in respect of such premises under this
Act, and refuse to pay the same after lawful
demand thereof in writing (i), any justice having
jurisdietion where such person resides or his goods
are found may and he is hereby empowered to
summon him to appear, at a time and place to be
mentioned in the summons, to show cause why the
rate so due should not be paid ;

And in case the defaulter fail to appear, or no
sufficient cause for nonpayment be shown, the
justice may, by warrant under his hand and seal,
cause the sum to be levied by distress of the goods
and chattels of the defaulter (7).
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CIV. And be it enacted, that warrants of distress Porm of dis-

tion of the justice by whom such warrant is granted, i nicih
for the recovery of any rate payable under the reu.

and it so appear upon oath before a justice of any

other county or jurisdiction in which any goods or
chattels of the defaulter may be, the last-mentioned
justice shall endorse his signature upon the said war-
rant, and thereupon the amount to be levied, or so
much thereof as may be unsatisfied, shall be levied
off the last-mentioned goods and chattels, in the
same manuer as if' the defaulter had been assessed
in the last-mentioned county or jurisdiction (%) ;
And if any person quit or be about to quit any
premises without payment of any rate then due

(¢) The 21 & 22 Viet., ¢. 98, 8. 54, (5,) and s. 75, provide for
the notice of demand of the rate.

(f) It is presumed that this is not a discretionary power
conferred upon the justice, but that he must act ministerially,
and the Court of Queen’s Bench have decided that the justices
cannot, when reguired to enforce payment of this rate, enter-
tain any question as to the legal clection of the members of
the board who made the rate. Reg. v, Justices of Derbyshire,
20 J. P. 772.

(g) The 21 & 22 Vict. c. 98, s, 54, eéxtends this to the costs
of the levy.

(A) This is analogous to the provision in 54 Geo. 3, ¢. 170,
5. 12, relating to the poor rate,

authority of this Act may be in the form contained
in the schedule (D.) (%) annexed to this Act, or to
the like effect;

And any constable authorized by any such warrant Peunlty
_ who shall (J) neglect or refuse to make distress or

sale (m), pursuant to the same, after being required

(i) See note (), anfe. It is to be noticed that the words
apply to refusal, which is active, and do not extend to neglect,
but in many cases the neglect may be considered equivalent to
refusal.

{7) If the poor rate cannot be obtained by distress warrant,
the defaulter may be committed to prison for three months,
under the 43 Eliz. ¢. 2, s- 11, and 13 & 14 Vict, c. 45,
but no power of imprisonment is given for default of dis-
tress in the case of these rates, so that the only means of
recovering them is by process against the personal property of
the ratepayer.

(%) See 21 & 22 Vick, ¢. 98, s. b4, post.

() It is not necessary to prove wilful neglect. King v.
Burrell, 12 A. & E. 460; 2 L. J., Q. B, 357.

(m) The constable does not usually sell goods distrained ;
that is done by the collector or person levying the rate,
through a sworn broker. However, in the schedule, it will be
gcen that the warrant is directed to the collector and constable.

upon con-
slables refun~
log 1o lavy.
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so to do by a collector of the district in which the
rate in arrear was made, shall be liable to a penalty
not exceeding five pounds (n).

CV. Provided always, and be it enacted (o), that
nothing in this Act shall be deemed to alter or inter-
fere with the liabilityof the Universities of Oxford and
Cambridge respectively to contribute in the propor-
tion of and manner specified in any local Act under
which the Oxford and Cambridge commissioners
respectively now act towards the expenses of paving
and pitching, repairing, lighting, and cleansing,
under the powers of any such local Act, the several
streets, lanes, ways, alleys, passages,and placeswithin
the jurisdiction of such commissioners respectively ;

Andin case any difference shall arise between either
of the said Universities and the local board of health
with respect to the proportions and manner in which
the University shall contribute towards any expenses
under this Act, and to which the University is not

liable underany such local Act, the same shall be.

settled by the general board of health (p):

Provided also, that all rates, contributions, and
sums of money which may become payable under
this Act by the said Universities respectively, and
their respective halls and colleges, may be recovered
from such Universities, balls, and colleges, in the
same manner as in all respects rates, contributions,
and sums of money may now be recovered from them
by virtue of any such local Act.

(n) Bee sect. 129, post, as to the recovery of this penalty.

{0) See 21 & 22 Vict. c. 98, s. 82, as to the local boards to
be constituted at Oxford and Cambridge, wherein the autho-
rities of the Universities, and of the ¢ity and town respectively,
are to be combined,

{p) This provision now fails.

e. 63, ss. 100—107.] Mortgage of Rates.

CVI. And be it enacted, that the production of Evidence of

thie books purporting to contain any rate or assess- “
ment made under this Act shall alone, and without
any other evidence whatsoever, be received as primd
Sacie evidence of the making and validity of the
rates mentioned therein (g).

Mortgage of Hates.

[CVIL #*+% And be it enacted (), that the local
board of health may, for the purpose of defraying any
costs, charges, and expenses incurred or to be incurred
by them in the execution of this Aet, borrow and take
up at interest, on the credit of the rates authorized to
be made or collected under this Act, any sums of
money necessary for defraying any such costs,
churges, and expenses; and for the purpose of se-
curing the repayment of any sums so borrowed,
together with such interest as aforesaid, the said
local board may mortgage and assign over to the
persons by or on behalf of whom such sums are ad-
vanced the respective rates upon the credit of which
the sums are borrowed ;

And the respective mortgagees shall be entitled to
a proportion of the rates comprised in their respective
mortgages mentioned to have been advanced (s) ;

(9) Sect. 137, post, provides that no rate shall be vacated for
want of form, but if the rate show on the face of it that it is
defective in substance (as if there be no estimate, orif it appear
to be made for illegal purposes), it is presumed that objection
may nevertheless be taken to it with success. Hence it is
ingumbent upon local boards to prepare their rates with proper
attention and care. The text only makes the production
primd facie evidence,

(r) Repealed by 21 & 22 Vict. c. 98, 8. 57, for the future,
though the provision i3 re-enacted with s few slight altera.
tions, Mortgages made under this Aet will, however, con-
tinue in foree. See ss. § and 54 of that Aet.

(s) See the form of security in the schedule (B)., These

Rates may be
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Touenng And each mortgagee shall be repaid the sums so

mortgagees. advanced, with intevest, without any preference over
the others of them by reason of any priority of
advance or the date of his mortgage :

Provided always, that the money borrowed under
the authority of this Act shall be borrowed only for
works of a permanent nature, and shall not at any
time exceed in the whole the assessable value for
one year of the premises assessable under this Act
within the district or part of the district for or in
respect of which such money shall be borrowed, and
shall (as far as practicable) be borrowed upon the
credit of the respective rates applicable to the works,
matters, or things in respect of which the money is
required ;

And the money borrowed for the purpese of
defraying any costs, charges, or expenses incurred
or to be incurred in respect of part of a district only
shall be charged (as far as practicable) upon the
credit of any separate rates made or to be made for
the purposes of such part;

And in case any such cost, charges, or expenses
shall apply to or be incurred in respeet of two or
more of such parts, the money borrowed in respect
of the same shall be equitably apportioned by the
local hoard upon any rates made or to be made for
the purposes of such parts respectively (d). *¥]

Co teEioT= . . .
omenile CVIIL And be it enacted, that the commission-

works may  gpg gefing in the execution of an Act passed in the
make ad-

ks to secm]d session of the fifth year of Her Majesty’s
under 595: 8 reign, intituled “ An Act to authorize the Advance of
| S Y

provisions in reference to the repayment have not been re-
enacted in the new Act.
(d) Bee sect, 89, ante, . 148.

¢. 03, ss. 108—110,] Morigage of Rates. 165

Money out of the Consolidated Fund to a limited
Amount for earrying on Public Works and Fisheries
and Employment of the Poor, and to amend the
Acts authorizing the Issue of Exchequer Bills for
the like Purposes,” and in the execution of any of
the Acts recited in that Act, or of any Aect or Acts
for amending or continuing the same Acts or any of
them, may, if they shall think fit, make advances to
the local board of health of any district, for the pur-
poses of this Act, upon the security of the rates to
be levied by such board under this Act, and without
requiring any further or other security than a mort-
gage of such rates.

CIX, And be it enacted, that if the local board Moy ks

of health can at any time bormw at a lower rate of hotwer b ot
interest than that secured by any mortgage pre- pay of secu-
viously made by them, and then outstanding and in Eﬂﬁnﬁﬁﬁ
force, they may, if they shall think fit, so borrow
accordingly, in order, with the consent of the mort-
gagee, to pay off and discharge any of the securities
bearing a higher rate of interest, and may charge
the rates which they may be authorized to mortgage
under this Act with payment of the sum so borrowed,
together with the interest thereon, in such manner
and subject to such regulations as are herein ¢on-
tained with respect to other monies borrowed upon

mortgage.

CX. And be it enacted, that if at the time ap- Power to
mw o=

pointed by any mortgage deed for payment of the ney topay
principal money secured thereby the local board of forgager
health are unable to pay off the same, they may, if
they shall think fit, borrow such sum of money as

may be necessary for the purpose of paying off the
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whole or any part of the said principal monies, and
may secure the repayment of the same, and the
interest to be psid thereon, in the same manner in
all respects as in the case of monies borrowed for
defraying costs,charges, and expenses incurred by the
local board of health in the execution of this Act (a).

CXIL. And be it enacted, that every mortgage
authorized to be made under this Act shall be by
deed (b), truly stating the date, consideration, and the
time and place of payment(c), and shall (in the
case of & non-corperate district) be sealed with the
seal of the local board of health by or on the
part of whom the same is executed, and be signed
by five or more members thereof, or (in the case of
a corporate district) be sealed with the common
seal, and may be made according to the form con-
tained in the schedule (B.) to this Act annexed, or
to the like effect (d) ;

And there shall be kept at the office of the local
board of health a register of the mortgages upon
each rate, and within fourteen days after the date of
any mortgage an entry shall be made in the register
of the number and date thereof, and of the names

(@) This elause favours the propensity of all public boards
to keep in debt. It will require very great forbearance to
enable a public board to pass by this tempting authority.

(B) Which is exempt from stamp duty. See sect. 151, post.
Though, as appears from the next section the transfer of
the mortgage will not be exempt, such transfer being of no
benefit to the publie.

(¢} The repayment is not, as in the case of loans autho-
rized by the Poor Law Act, required to be made by instal-
mentg, but power is now given by 21 & 22 Vict, e. 98, 5. 57, to
make it so. Sect. 113, post, provided for the redemption of
the debt by the means of a sinking fund, and this is still
preserved in the new Act.

(d) The schedule to 21 & 22 Vict. ¢, 98, contains a form of
rentcharge to be granted by the locul board.

¢. 63. 5. 111,112.]  Mortgage of Rates.

and description of the parties thereto, as stated in
the deed (¢);

And every such register shall be open to public
inspection during office hours at the said office,
without fee or reward ;

And any elerk or other person having the custody
of the same, refusing to allow such inspection, shall
be liable to & penalty not exceeding five pounds ( ).

CXII. And be it enacted, that any mortgagee or Transfer of

other person entitled to any such mortgage may
transfer his estate and interest therein to any other
person by deed duly stamped, truly stating its date
and the consideration for the transfer;

And such transters may be according to the form
contained in the schedule (C.) to this Act annexed,
or to the like effect ;

And there shall be kept at the office of the local
board of health a register of the transfers of mortgage
charged upon each kind of rate, and within thirty
days after the date of such deed of transfer, if exe-
cuted within the United Kingdom, or within thirty
days after its arrival in the United Kingdom, if
executed elsewhere, the same shall (g) be produced
to the clerk, who shall, upon payment of the sum
of five shillings, cause an entry to be made in such
register of its date, and of the names and description
of the parties thereto, as stated in the transfer;

. (&) The total omission to register, or any delay in the re-
gistration, will not invalidate the creditor’s claim, though until
he had registered probably he would not be able to compel
payment of prineipal or interest,

%) See sect. 129, post, as to the recovery of this penalty,

() This clause does not prohibit the registration after this
period, nor invalidate the transfer if not registered within
the time, though previous to the registration the local board
are not bound to recognize the transfer.
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And upon any transfer being so registered the
transferee, his executors, administrators, or assigns,
shall be entitled to the full benefit of the original
mortgage, and the principal and interest secured
thereby ;

And every such transferee may in like wanner
transfer his estate and interest in any suck mortgage;

And no person, except the person to whom the
same shall have been last transferred, his executors,
administrators, or assigns, shall be entitled to release
or discharge any such mortgage or any money
secured thereby,

[CXIIL. ** And be it enacted (#), that the in-
terest secured by any mortgage authorized to be
made under this Act shall, unless otherwise provided,
be paid half-yearly;

And in order to pay off any monies borrowed
and secured by any such mortgage the local board
of health shall in every year, until the same be
paid off, appropriate and set apart, as a sinking
fund, such sum as, together with the interest from
time to time to accrue thereon, will in the period of
thirty years amount to a sum sufficient to repay the
monies horrowed and secured by any such mortgage,
and shall from time to time cause such sinking
fund, and the inferest thereon, to be invested in the
purchase of exchequer bills or other government
securities, and to be increased by accumulation in
the way of compound interest or otherwise

And whenever the said local board are enabled
to pay off one or more of the mortgages charged
upon the same property or rate, and are not able to

{(a) Repealed by 21 & 22 Viet, c. 98, & 57, though the
portion relating to the sinking fund is re-enacted.

e. 63, ss. 113, 114.]  Mortgage of Rates.

pay off the whole of the mortgages so charged,
they shall, in default of arrangement between the
local board of health and the mortgagees, decide by
lot the order in which the same shall be paid off, ##)

. CXIV. And be it enacted, that if at the eX]pira- Receiver
tion of six months from the time when any ?ﬂm
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any mortgage of rates made under this Act, and
after demand in writing, the same be not paid, the
mortgagee or other person entitled thereto may,
without prejudice to any other mode of recovery,
apply for the appointment of a receiver to fmo
Justices (b), who are hereby empowered, affer
hearing the parties, to appoint in writing uunder
their hands and seals some person to collect and
receive the whole or a competent part of the rates
liable to the payment of the principal or interest in
respect of which the application is made, until such
principal or interest, or both, as the case may be,
together with the costs of the application and the
costs of collection, ave fully paid ;

Andupon such appointment being made all such
rates, or such competent part thereof as aforesaid,
shall be paid (¢) to the person appointed, and when
so paid shall be so much money received by or to
the use of the mortgagee or mortgagees of such rates,
and shall be rateably apportioned between them -

Provided always, that no such application shall
be entertained unless the sum or sums due and
owing to the applicant amount to one thowsand
pounds, or unless a joint application shall be made
by two or more mortgagees or other persons to

%ﬁ] See sect. 2, anfe,

¢) The practical effect of this would be the pa
the collectors of the rates which they collect to th{l: rgn]:nefhltr.
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whom there may be due, after such lapse of time
and demand as last aforesaid, monies collectively

amounting to that sum ().
BYELAWS.

Byelaws of CXV. And be it enacted, that all byela'fvs (&)
ﬁf‘lzu‘;ﬂi“ made by the local board of health under and for the

confrmed by purposes of this Act shall be in writing under their

rare ° seal (f), and the signature of any five or e of
their number, or (in the case of a corporate district)
under the common seal ;

And the said local board may by any such bye-
laws impose upon offenders against the. same such
reasonable penalties as they sha.]_l think ﬁt? not
exceeding the sum of five pounds for each o‘ﬂeuﬁze,
and in the case of a contmwng offence .a.turt er
penalty not exceeding the sum of Jorty shillings for
each dav after written notice (g) of the offence
from the said local board (%) s

And the said local board may alter or repeal any
such byelaws by any subsequent h}felatws, sealed
and sig;md or (in case of a corporate district) sealed,

aa last aforesaid :

i ; inting & receiver,
tee the extension of the power of appointing
in E:l?e Ee::;et\]vl-ri:ru there shall be failure to elect %EB a hi%se ?]i‘
1 : w ‘i tn . A H
: d of health, in 21 & 22 Vict. ¢ 5, .
tEShl?;jsli :ﬂlﬂf‘ec&we‘f ma;,r’ make us well as receive and eollect

thfea:at'l?lr’le board not being incorporated have no general power

to make hyelaws independently of the provisions of the Act.
Q. v-}ﬂiﬂu P fﬁfﬁ fﬁé&&ii: gg ante,p.81. 1t wil __l::eri;uuég]
bt the waking b by are o ¥ 83, imd 50, (2
Efd!’ Eﬁlﬁgg% %*1151:‘ leéé, ﬁ;ld by severil sections of the incorpo-
Ntf; }ﬁgﬁ; sect. 150, posé, as to the befrﬂ{.fl:: :ml 21 & 22 Vict.
ey of the penalty for the breach of the

byelaw is provided for in gect. 129, post.

¢. 63, s, 115.] Byelaws. 171

Provided always, that all such byelaws imposing
any penalty shall be so framed as to allow of the
recovery of any sum less than the full amount of
the penalty :

Provided also, that no such byelaws shall be
repugnant to the laws of England or to the pro-
visions of this Act, and the same shall not be of any
force or effect unless and until the same be sub-
mitted to and confirmed by one of Her Majesty’s
principal secretaries of state, who is hereby em-
powered to allow or disallow the same, as he may
think proper (¢) :

Provided also, that no such byelaws shall be Notice of
confirmed unless notice of intention to apply for oty B0,
confirmation of the same shall have been given in
one or more of the public newspapers usually circu-
lated within the distriet to which such byelaws
relate one month at least before the making of such
application (%);

And for one month at least before any such
application a copy of the proposed byelaws shall be
kept at the office of the local board of health,
and be open during office hours thereat to the
inspection of the ratepayers (I) of the district to
which such byelaws relate, without fee or reward (m);

(¢} The confirmation by the secretary of state, however,
gives no validity to a byelaw not warranted by the provisions
of the Act. Q. v. Mary Wood, 5 E. & B. 49.

(k) These provisions will enable any person fo apply to the
secretary of state with the view of preventing the confirmation
of a byelaw.

(¢) Itis presumed that any person who is actually rated to
the current rate would be a ratepayer within the meaning of
this clause, and that the definition given in sect. 20 iz not
applicable. But whether persons occupying rateable property
not actually rated would be within the elause is doubtful.

(m) The owmission of this regulation would not as it seema
invalidate the byelaws,

I
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And the clerk shall furnish every such ratepayer
who shall apply for the same with a copy thereof or
of any part thereof, on payment of sixpence for
every one hundred words contained in such copy.

CXVI, And be it enacted, that all byelaws made
by the local board of health in pursuance of this Aet
shall be printed, and hung up in the office of the
said local board ;

And copies thereof shall be delivered to any
ratepaver (m) of the district to which such byelaws
relate, upon his application for the same.

Powers transferred, Je.

CXVII. And be it enacted, that the local bhoard
of health within the limits of their district shall,
exclusively of any other person whatsoever, execute
the office of and be surveyor of highways, and have
all such powers, authorities, duties, and liabilities as
any surveyor of highways in England is now or
may hereafter be invested with or be liable to by
virtue of his office by the laws in force for the time
being, except in so far as such powers, duties, or
authorities are or may be inconsistent with the
provisions of this Act (x) ;

And the inhabitants of any district shall not in
respect of any property situate therein be liable to

(m} See note (1) anfe, p. 171. It will be observed that for
copies of the proposed byelaws a payment is to be paid, but
not 20 in regard to the byelaws when made,

(n) This section left the power of the local board to make
highway rates or to provide for the repairs of the highways
out of the general district rate uncertain. Some local hoards
levied highway rates. DBut several cases were brought before
the Courts as noticed in note () on sect. 87, aunte, hy
which it was ultimately determined that such highway rates
were not valid, The 17 & 18 Viet. c. 69 (dated 31st July,
1854) confirmed all highway rates wade prior to that Act by

—————

¢. 03, 8s. 116, 117.]  Surveyor of Highways.

the payment of highway rate or other payment,
not being a toll, in respect of making or repairing
roads or highways within any parish, township, or
place, or part of any parish, township, or place,
situate beyond the limits of such district (o):

173

Provided always, that the several persons who at but existiog

the time when this Act is applied to any district are
surveyors of highways within the same district may
recover any highway rate made in respect of the
said district, and then remaining unpaid, in the
same mwanner as if this Act had not been passed ;

And the money so recovered shall be applied, in
the first place, in reimbursing themselves any ex-
peuses incurred by them as such surveyors, and in
discharging any debts legally owing by them on
account of the highways within their jurisdietion ;

And the surplus (if any) shall be paid by them
to the treasurer, and carried (p) to the district fund
account mentioned in this Act :

Provided also, that neither the allowance by
justices, nor the signature by the local board of
health, shall be necessary in the case of any rate
made by the local board of health under this Act (g).

any local board of health, and indemnified the persons acting
under the authority of such board in the enforeing of them.
But the whole question is set at rest for the future by the
provisions now contained in 21 & 22 Vict. c. 98, 8. 37, which
does not, however, expressly repeal this section, though it
makes additional provisions.

(o) See however the provision in 21 & 22 Vict. ¢, 98, s. 37,
No. S—i}, as to this.

() By 21 & 22 Viet. ¢. 98, 5. 37, No. (6), it is to be carried
to another account. It will be seen that sect, 87 above, p, 142,
provides for the spplication of monies carried to the district
tund account.

(g) The 21 & 22 Vict. ¢, 98, s, 37, No. (5), contains a simi-
lar proviso in regard to the highway rate to be made by the
local board hereafter. The local board do not by this section

I (3]

bl

EUTYEFOrs
ta recover
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CXVIII. And be it enacted, that, notwithstand-
ing the application of this Act to any district, the
liability (3) of any person (¢) whomsoever to defray
or contribute towards the expense of making, com-
pleting, altering, amending, or maintaining any
sewer, or any walls or works for protecting the land
against the force or encroachments of the sea, or of
paving or flagging or putting in order any street or
part thereof within the district, shall, if incurred
previously to the time when this Act is so applied,
continue, and the same may be enforced, as if this
Act had not been passed, and the rates to be levied
under this Act shall be made only for purposes to
which such liability does not extend.

[CXIX. ** And be it enacted (), that it shall
not be lawful for the local board of health to borrow
or take up at interest any sum or sums of money
upon the credit of any rates authorized to be made
or collected under this Act, without the previous
consent of the general board of health.*¥]

CXX. And be it enacted, that if in any case in

obtain any power over turmpike roads. Swinburn v. Robin-
son, 32 L. T. 128.

(3) This liability exists either rafione fenure, or under the
provision of some local Aet of parliament, The first class con-
tains the cases where lands are held upon condition that the
holder shall keep some public work, such as sea walls or great
sewers, in repair. The second class is of great variety, and de-
pends necessarily upon the terms of the particular statute which
usually, for a special benefit to the party, has imposed the
obligation of repairing and sustaining some public work of the
nature above adverted to. Very common instances will be
found in awards under inclosure Acts, where the commissioner
has imposed the obligation of keeping drains passing by, or
through. or under the allotment, in repair upon the allottee,

(¢) This word includes corporations. See sect. 2.

(d) Repealed by 21 & 22 Yict. ¢, 98, s 67, for the future,

¢.'63, 85.118—121.] General Superintendence. 175

which the local board are empowered to recover any proceedings
. . T loealb
expenses incurred by them in & summary manner, g to oo

or to declare such expenses to be private improve- juis expenses
ment expenses, any person shall deem himself to be arres!
aggrieved by the decision of the said local hoard ral board-
thereupon, he may, within seven days after notice (¢)
of such decision, address a memorial to the said
general board (f), stating the grounds of his com-
plaint ;
And the said general board may make such
order in the matter as to them may seem equitable,
and the order so made shall be binding and conclu-
sive upon the said local board (¢) ;
And if the said local board shall have proceeded
to recover such expenses in a summary manner, the
said general board may, if they shall think fit, direct
the said local board to pay to the person so proceeded
against such sum as they may consider to be a just
compensation for the loss, damage, or grievance
thereby sustained by him,

General Superintendence.
CXXI. And be it enacted, that during any Superintend-

inquiry by a superintending inspector wunder this lﬁiﬁi}fﬂ-
Aet (g) he may and he is hereby empowered to witnesses,

eall for plans

summon before him any persons whomsoever, and to fy., .

(¢) It is not provided that it shall be conclusive upon the
memorialist, who perhaps may still resort to his remedy of
appeal under sect. 135, posé, if there be sufficient time before
the sessions. Indeed, it seems that the object of the clause is
to grant relief to a person where he has no legal remedy, as the
hoard are to make such order as may be equitable.

(/) Now to one of the secretaries of state: see 21 & 22 Vict.
¢. 98, 5. 65 : who may make the order under this section. As
to the obligation of his order, and the enforcing thereof, seo
seet, B0 of that statute.

{g) These powers ure conferved upon the persons employed
by the secretary of state under 21 & 22 Vict. ¢. 98, by s, 80.
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examine them upon oath or otherwise touching any
matter relating to the purposes of the inguiry, and
he may by any such summons require any parochial
officer, or any officer of or acting under any corpora-
tion, guardians, or directors of the poor, and any
commissioner, trustee, officer, or person acting under
any local Act of parliament in force within the dis-
trict or place to which any sueh inquiry may relate,
to produce before him any surveys, plans, sections,
rate books, or other like documents which may by
reason of their office be in their custody or control
touching any matter relating to the purposes of
such inquiry, and such inspector may examine,
Inspect, or take copies of any such beooks, surveys,
plans, sections, and documents, or any of them, or
part thereof;

And whosoever wilfully disobeys any such sum-
mons, or prevents any such inspector from examin-
ing, inspecting, or taking' copies as last aforesaid, or
refuses to answer any question put to him by such
inspector for the purposes of the said inquiry,
shall be liable to a penalty not exceeding jfive
pounds (&) :

Provided always, that no person shall be required
to attend in obedience to any such summons unless
the reasonable charges of his attendance shall have
been paid (&) or tendered to him;

And no person shall be required in any case, in
obedience to any such summons, to travel more than
ten miles from his place of abode.

(a) See sect. 129 as to the recovery of this penalty.

(5) These charges must be paid by the person serving the
summons, and that person will receive the amount from his
employer, Such employer may be the superintending in-
spector, or some other person who has applied to the inspector
for the summaons,

e Uo, 6 12z Audit of Accounts.

[CXXIL ** And be it enacted (¢), that the ac- As

counts of the receipts and expenditure of the local
board of health shall be audited and examined once
in every year at the least, at such time or times as
shall be appointed by such local board, in case of a
corporate district, by the auditors of the corporate
borough, whereof the whole or part is within such
district,

And in case of a district exclusively consist-
ing of the whole or part of two or more corporate
boroughs, or of one or more of such boroughs, and
also of part of any such borough or boroughs, by
such two of the aunditors for the time being of the
corporate boroughs respectively whereof the whole
or part i3 within such district as shall from time to
time be appointed by the local board of health,

And in case of any other district as soon as can be
after the 25th day of March in every year, by the
auditor of accounts relating to the relief of the
poor for the district for the aundit of such accounts,
or for the parish or union in which such district
under this Aet is comprised, or if any district
under this Act be partly situate in two or more pa-
rishes, unions, or districts for the audit of accounts,
by such one of the auditors for the time being
of the parishes, uniong, or districts for the audit of
accounts (whereof the whole or part is within such
district under this Act) as shall from time to time
be appointed by the local board of health ;

177

to godic
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And for the purposes of any audit and exami- powero

nation of accounts under this Act every such andi-

auditor to
require pro=

tors or auditor may, by summons in writing, require g;ng;a:n& of

the production before him of all books, deeds, con-

(z) Repealed by 21 & 22 Viet, ¢. 98, s. 60, though the
substance of this clause is re-enacted,
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circulated within the district for which the audit
and examination will be made ;

And a copy of the accounts to be audited and Accounts
examined shall be deposited in the office of the hudit to e

local board of health, and be open, during office iﬁﬁ"f;ﬁﬂ’m

hours thereat, to the inspection of all persons inte- iIspection,

178 Audit of Accounts. [11 & 12 Viet.

tracts, accounts, vouchers, and all other documents
and papers which they or he may deem necessary,
and may require any person holding or accountable !
for any such books, deeds, contracts, accounts,
vouchers, documents, or papers to appear before

them or him at any such audit and examination
or adjournment thereof, and to mazke and sign &
declaration with respect to the same ;

And if any such person neglect or refuse so to
do, or to produce any such books, deeds, contracts,
accounts, vouchers, documents, or papers, or to make
or sign such declaration, lie shall be liable for every
neglect or refusal to a penalty of forfy shillings,
and if' he falsely or corruptly make or sign any such
declaration, knowing the same to be untrue in any
material particular, he shall be liable to the penalties
inflicted upon persons guilty of wilful and corrupt
perjury ;

And all accounts certified by the auditors or au-
ditor acting under this Act shall be final and con-
clusive to all intents and purposes (@) ;

And such auditors or auditor shall in respect of
each audit be paid by the local board of health, out
of the general district rates levied under this Act,
such reasonable remuneration as they shall from
time to time by order in writing determine and
appoint :

Provided always, that before each audit and exa-
mination of accounts under this Act the clerk shall
give fen(b) days’ notice of the time and place at
which the same will be made, by advertisement in
some one or more of the public newspapers usually

(2) This is not continued in the new Act, but on the con-
trary, an appeal is given against the auditor’s decision.
(&) This is now by the new Act fwenty.

rested, for seven days before the audit and exumi-
nation

And all such persons shall be at liberty to take
copies of or extracts from the same without fee or
reward ;

And within fourteen days after the audit and
examination shall have been completed the auditors
or auditor shall report upon the accounts audited
and examined, and shall deliver such report to the
clerk, who shall cause the same to be deposited in
the office of the local board of health, and to be
published in some one or more of the public news-
papers usually circulated in the district to which it
relates, ¥¥)

ARBITRATION,.

CXXIIIL. And be it enacted (¢), that in case of Mode of

dispute (d) as to the amount of any compensation to
be made under the provisions of this Act (except
where the mode of determining the same is specially
provided for (¢), and in ecase of any matter which

(¢) Those clauses relating to arbitration are taken from the
Lands Clauses Consolidation Act 1845, 8 & 9 Viet. ¢, 18, ss. 25
—37, now incorporated herewith by 21 & 22 Vict. ¢, 88, & 73,
post, and printed in the Appendix. '

(@) See sect. 144, post, which refers certain questions, where
the claim is under 204, to two justices, The 21 & 22 Vict.
¢ 98, s. 64, enables two justices, where any matter in dispute
is less than 20/, to settle the same by arbitration.

(¢) Queere whether this exception refers to any other part
of the Act than sect. 144

13



Arbitration. [11 & 12 Viet.

by this Act is authorized or directed to be settled by
arbitration (5), then, unless both parties concur in
the appointment of a single arbitrator, each party,
on the request of the other, shall appoint an arbi-
trator, to whom the matter shall be referred;

And every such appointment when made on the
behalf of the local board of health shall (in the
case of a non-corporate district) be under their seal
and the hands of any five or more of their num-
ber (¢), or under the common seal in case of a
corporate district, and on the behalf of any other
party under his hand, or if such party be a corpo-
ration aggregate under the common seal thereof';

Aund such appointment shall be delivered to the
arbitrators (d), and shall be deemed a submission to
arbitration by the parties making the same ;

And after the making of any such appointment
the same shall not be revoked without the consent of
both parties, nor shall the death of ¢ither (2) party
operate as a revocation;

And if for the space of jfourteen days after any
such matter shall have arisen ( f), and notice in wri-

() Sects. 69, V56, and 105 of this Act, and ss, 69, 74, of
21 & 22 Vict, ¢, 98, contain special references to arbitvation,

(¢) The Court of Excheguer have lately held that where a
person agreed with a waterworks company that a person
nominated by two others should be appointed as arbitrator,
and such person being so appointed, and awarded to the
claimant a sum exceeding 507, the latter was entitled to the
costs of the arbitration. Martin v. The Leicester Wiater-
works Company, 3 H. & N. 263 : 37 L. J., Exc, 432, Seealso
Collins v. South Staffordskire Railway Company,7 Exc. 5.

{d) Bee the interpretation of this word in sect. 2.

(e) These words appear af first sight to be inapplicable to
the local board, but they obviate any question which might
arise from the death of any one of the members who would
sign the appointment of the arbitrator.

) With reference to notice from the local board, see
sect. 150, and 21 & 22 Viet. c. 98, 5..61, as to its service and
authentication,

¢, 63, s 124.] Arbitration.

ting by one party who has himself duly appointed an
arbitrator to the other party, stating the matter to
be referred, and accompanied by a copy of such
appointment, the party to whom notice is given fail
to appoint an arbitrator, the arbitrator appointed by
the party giving the notice shall be deemed to
be appointed by and shall act on behalf of both
parties;

And the award (g) of any arbitrator or arbitrators
appointed in pursuance of this Act shall be bind-
ing, final, and conclusive upon all persons, and to
all intents and purposes whatsoever (k).

CXXIV. And be it enacted, that if before the
determination of any matter so referred any arbitra-
tor die, or refuse or become incapable to act, the
party by whom such arbitrator was appointed may
appolnt in writing' another person in his stead ;

And if he fail so to do for the space of seven days
after notice in writing (z) from the other party in

(g) Sect. 151 exempts the award from stamp duty.

(£) These words are somewhat more emphatic than those
used in the Lands Clauses Consolidation Act, 8 & 9 Viet.
c. 18, 5. 25, but the effect appears to be the same. In the case
of In re Stroud, 8 C. B. 502, the Court of Common Pleas in-
quired into the merits of an award when facts were stated for
their opinion by the arbitrator, though it was objected that
the award was final. They confirmed the award, but left the
question open as to whether they could have set it aside, In
the course of the argument Maule, J., observed : “TIt is conceded
that the court may interfere where the arbitrator has exceeded
or fallen short of the authority conferred upon him,” It will be
seen by sect. 187, posf, that the award is not to be vacated,
quashed, or set aside for want of form, nor to be removable by
eertiorari or any other writ or process, but awards made by
arbitrators are questioned in the courts of law without a
writ of cerfiorari, or other process, The award itself may
be produced by the party possessing it, verified by affidavit,
and if' it be in court it can be there examined.

(¢) See note (f) on the last section.

181

Death, S,
of one of

several ar=
bitrators ;



182 Arbitration. [114 12 Vict.

that behalf, the remaining arbitrator may proceed ex
parte ;

And every arbitrator so appointed shall have the
same powers and authorities as were vested in the
arbitrator in whose stead the appointment is made ;

of aingle And in case a single arbitrator die, or become inca-

MRHIOT pable to act, before the making of his award, or fail
to make his award within frenty-one days after his
appointment, or within such extended time, if zny,
as shall have been duly appointed by him () for
that purpose, the matters referred to him shall be
again referred to arbitration under the provisions of
this Act, as if no former reference had been made.

Apeitirgat CXXYV. And be it enacted, that in case there be
thepurtios; more than onearbitrator the arbitrators shall, before
they enter upon the reference, appoint by writing
under their hands an umpire, and if the person
appointed to be umpire die, or become incapable
* Sicin wat. to act, the arbitrator* shall forthwith appoint another
person in his stead ;
brguarter And in case the arbitrators neglect or refuse to
appoint an umpire for seven days after being re-
quested so to do by any party to the arbitration,
the court of general or quarter sessions shall, on the
application of any such party, appoint an umpire ;
And the award of the umpire shall be binding,
final, and conclusive upon all persons and to all
intents and purposes whatsoever () ;
And in case the arbitrators fail to make their
award within twenty-one days after the day on
which the last of them was appointed, or within

(#) There is no power e ly given to the arbitrator to
extend the time for his making the award, buf such a power
is to be inferred from this section and sect. 126,

(&) Bee note (A) on sect. 123.

c. 63, 35. 125—128.] Arditration. 183

such extended time, if any, as shall have been duly
appointed by them for that purpose, the matters
referred shall be determined by the umpire ;

And the provisions of this Act with respect to
the time for making an award, and with respect to :
extending [£0]* the same in the case of a single arbi- *Sic instat.
trator, shall apply to an umpirage.

CXXVI. Provided always, and be it enacted (¢), Time within
that the time for making an award under this Act e
shall not be extended beyond the period of three ™***
months from the date of the submission or from
the day on which the umpire shall have been ap-

pointed (as the case may be).

CXXVII. And beit enacted, that any arbitrator, Powerto
arbitrators, or umpire, appointed by virtue of this ey
Act, may require the production of such documents 335&;2;{;
in the possession or power of either party as they
or he may think necessary for determining the
matters referred, and may examine the parties or
their witnesses on oath ;

And the costs of and consequent upon the refe- As to costs
rence shall be in the discretion of the arbitrator or
arbitrators, or of the umpire (in case the matters
referred are determined by an umpire under the
power herein-before contained in that behalf) ;

And any submission to arbitration under the pro- submission
visions of this Act may be made a rule of any of areof
the superior courts (d) on the application of any “™
party thereto.

CXXVIIL And be it enacted, that before any Dectaration

arbitrator or umpire shall enter upon any such ny s

tor and
(¢} Thia clause, by implication, enables the arbitrator to ex. umplre,
tend the time; there is no power given to him expressly to doso,
(d) See in sect. 2 the inferpretation of this word.
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reference as aforesaid, he shall make and subscribe
the following declaration before a justice of the
peace; (that is to say,)

“I, 4. B., do solemnly and sincerely declare, that.
I will faithfully and honestly, and to the best of
my skill and ability, hear and determine the matters
referred to me under the Public Health Act, 1348.

“.d, BY

And such declaration shall be annexed to the award
when made ; .

And if any arbitrator or umpire shall wﬂﬁ:ﬂly act
contrary to such declaration he shall be guilty of a
misdemeanor,

LEGAL PROCEEDINGS.

CXXIX. And be it enacted (¢), that in all cases
" in which the amount, of any damages, costs, and ex-
penses is by this Act directed to be ascertained or
recovered in a summary manner the same may ]:1&
ascertained by and recovered before two j’if{ﬁﬁ{.‘&? (f)s
together with such costs of the proceedings as the

justices may think proper (¢);

Sect, 39, anfe, provides for the proceedings to be taken
agiﬁns?ﬁf& cfﬁectﬂm ITjl:rf rates by the local board, und sect. 103
provides for the recovery of rates from ratepayers in arrear.
It must be observed that though B & 9 Viet. ¢ 18,r 5. 1§§5, n::uw
incorporated herewith, provides for .the recovery of farfelt:i elxg,
penslties, and costs, (see Appendix,) yet the 21 & 22 ict.
¢, 98, s. 7, renders the penalties recoverable as under tlusf:h,t..

(/) See note on sect, 2. As regards the a:‘-c@.rta_lfunghﬂ ex-
penses it does not appear that any clause refers this to the Jusl-e
tices; butb sect. 145 enables j&lstug%? o ascertain the amount o

ion for damage under 204,
w?ﬁe?i?ﬂz pmmdingsg for the recovery of the penalty IBI;.S’L:
be commenced within six months of the commission of tg
offence. 8 & 9 Viet. v, 18, s, 140, post, in Appendix, ml;i 11 .
12 Vict. c. 43, 5, 11.  Butsee 21 & 22 Viet. ¢, 98, s. 62, post,
a3 to the commencement of the time in respect of certain smw-
mary applications for the recovery of expenses.

_ll' L

¢. 63, 5. 120.] Recovery of Damages, &e.

And if the sums adjudged be not paid by the
party against whom the adjudication is made the
same may be levied by distress and sale of his goods
and chattels, by warrant under the hands and seals
of the justices making the adjudication ;

And any penalty imposed by or under the autho-
rity of this Act, or any byelom made under this
Act, the recovery whereof is not otherwise expressly
provided for, may, upon proof on oath of the offence
in respect of which the penalty is alleged to have
been incurred, be recovered before o Justices (k),
together with such costs of the proceedings as they
may think proper ;

And if the sums adjudged be not paid by the
party against whom the adjudication is made the
same may be levied by distress and sale of his goods
and chattels (), by warrant under the hands and
seals of the justices making the adjudication ;

And such justices or either of them may order
that any offender convicted as last aforesaid be de-
tained and kept in safe custody until return can be
conveniently made to the last-mentioned warrant,
unless he give sufficient security, by way of recog-
nizance or otherwise, for hig appearance on the day
appointed by the return, such day not being more
than eight days from the time of taking the secu-
rity ;

And if before issuing such warrant, or upon the
return thereof, it appear to the satisfaction of the

last-mentioned justices that no sufficient distress can
be had within their jurisdiction, they may, by war-
rant under their hands and seals, cause the offender
to be committed to gaol, there to remain, without

(%) See note (F), ante, p. 184, (i) See sect. 131.

185
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bail, for any term not exceeding three months,unless
such penalty and costs be sooner paid (@).

Formofen-  OXXX. And be it enacted, that the justices before
i whom any person is convicted of any offence ag:air.xst
the provisions of this Act may cause the conviction
to be drawn up according to the form and directions
contained in the schedule (E.) annexed to this Act,
or to the like effect ; 1
And any conviction so drawn up shall be valid
and effectual to all intents and purposes ().

Modeof pro- (X XXT. And be it enacted, that in pm.c?eding

feetm®  before any justice or justices under the provisions of

justces. o et in any case in which the mode of pr:ucee:d-

ing is not specially prescribed (¢), any one justice

may surnmon the party charged to appear before

the justice or justices by whom the matter is to be
determined at a time and place to be named ;

And upon the appearance of the party churged,

or in his absence upon proof of service of the sum-

mons upon him personally, or by leaving a copy

thereof at his last known place of abode or business, -

the last-mentioned justice or justices may hear and
determine the matter, and for that purpose examme
the parties or any of them, and their witnesses, on

oath 3

(«) As the statute bas provided this summury remedy for

j ilties, an action

the recovery of the sums adjudged and pen:
will not her?;mintaiuable, (Vestry of St. Pancras v. Batter-
bury, 2 C. B. Rep, (N. 8.), 477, and the cases there cited,
wnd Magor of Blackburnv. Parkinson, 32 L. T. 91,) except
where such remedy is reserved by the statute itself. .

(4) This conviction shall not be quashed or vacated for
fornal defect, neither can it be removed into the superior
courts by certiorari. See sect. 137, post. .

(¢) Special provisious are contained in ss. 39, 103,

e. 63, s5. 130—133.] and Penalties. 187

And the costs of all such proceedings shall be in
the discretion of the last-mentioned justice or
Justices ;

And where in this Act any sum of money what- Distress now
soever is directed to be levied by distress and sale of ' P '¢¥*%
the goods and chattels of any party, the overplus
arising from such sale shall, after satisfying such
sum, and the costs and expenses of the distress and
sale, be returned to him, on demand ; (o)

And no distress levied under the authority of this not nnlawful
Act shall be unlawful, nor shall any party making form.
the same be a trespasser, on account of any defect
or want of form in the summons, convietion, warrant
of distress, or other proceeding relating thereto, nor
shall he be a trespasser ad wnitie on account of any
irregularity afterwards committed by him, but all
persons aggrieved by such defeect or irregularity
may recover full satisfaction in an action upon the

case (d).

CXXXII. And be it enacted, that justices of the sustices

peace, being also members of any local board of wogh ooy

healt]?, may, y" czcﬁug in petty sessions (), m.::-twith— fssiplins
standing their being such members, exercise the &<t

jurisdiction vested in them as such justices under
this Aect.

CXXXIII. And be it enacted, that no proceed- Common

informers

ings for the recovery of any penalty incurred under ot to suo
without

d) Bee 8 & 9 Vict, c. 18, 5. 138, post, in the Appendix.
(e) Note the limited extent of this suthority. The justice
is not empowered to act alone, nor at the quarter sessions.
The & & 6 Vict. ¢. 57, 8. 15, contains a similar provision with
reference to ez officio guardians, See also the 16 Geo, 3, ¢ 18,
in regard to the acting of justices who may be ratepayers of
the district in the enforcing of the rates.
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the provisions of this Act shall be had or taken by
any person other than by a party grieved (d), or the
local board of health in whose distriet the offence is
committed, or by the churchwardens and overseers
of the poor (where any such penalty is directed to
be paid to the churchwardens and overseers of the
poor), without the consent in writing of Her Ma-
Jesty’s attorney-general first had and obtained (e);

And that no such penalty shall be recovered
unless proceedings for the recovery thereof shall
have been commenced within six calendar months
after the commission or occurrence of the offence
upon which the penalty attaches (f);

And if the application of the penalty be not
otherwise provided for, one-half thereof shall go to
the informer, and the remainder to the local board
of health of the district in which the offence was
committed :

Provided always, that if the said local board be
the informer they shall be entitled to the whole of
the penalty recovered ;

And all penalties or sums recovered on account

{d) A ratepayer in the district of the local board of health
is not a party grieved by a member of the board voling in a
matter wherein such member bag an interest, so as to enable
the former to maintain an action for a penalty without the con-
sent of the attorney-general, Boyee v. Higgins, 14 C,B. 1. When
a person disqualified is returned as a member of the board and
acts, a defeated candidate at the election, or a ratepayer in the
district, is not @ party grieved within the meaning of this
clause. Holliy v. Marshall, 2 Hurl, & N. 755.

(e) Where the consent of the attorney-general is necessary,
the obtaining thereof should be alleged in the declaration. If
not stated therein the deelaration may be demurred to, or the
want of it may be pleaded, or after verdict for the plaintiff the
court will arrest the judgment, or will stay the further pro-
ceedings in the action upon motion, Thid.

(f) See the statute 35 Eliz. ¢. 3, for the limitation of
penal setions,

e. 63, s5. 134, 135.]  Penalties.—Appeal. 189

of any penalty by them shall be paid over to the
treasurer, and shall by him be placed to the distriet
Jund account mentioned in this Act (g).

CXXXIV. And be it declared and enacted, that, Lisbiity o
notwithstanding the liability of any person to any peoiity not
penalty under the provisions of this Act, he shall {5 ofher
not be relieved from any other liability to which he
would have been subject if this Act had not been
passed (%).

CXXXV. And be it enacted, that any person Appealto
who shall think himself aggrieved by any rate made ssions.
under the provisions of this Act, or by any order (%),
conviction, judgment, or determination of or by any
matter or thing done by any justice or justices, in
any case in which the penalty imposed or the sum
adjudged (k) shall exceed the sum of twenty shillings,
may appeal to the court of general or quarter ses-
sions holden next (I) after the making of the rate

objected to, or accrual of the cause of complaint ;

() See sect. 87, ante, p. 142, and as to the application,
see 21 & 22 Vict, o, 98, 5. 67.

(&) It will be proper to refer to the powers given by the
Nuisances Removal Act, 18 & 19 Viet. ¢ 121, ss, 28, 30, to
the local authority fo institute proceedings for the abatement
or prevention of nuisances.

{t) Whether there can be an appeal against an order of
justices ordering payment of a rate which itself has not been
appealed against, is open to doubt. See Ricardo v. Maiden-
head Local Board of Health, 2 H. & N. 257. The clauses
relating to appeals in 8 & 9 Vict. ¢. 18, post, in Appendix, are
now incorpornted herewith by 21 & 22 Viet. ¢, 98,s. 75.

(#) These words seem to signify the sum adjudicated upon,
and therefore where justices by order reciting the making of
three several distriot rates, amounting to 4. 5s. 6d. altogether,
ordered them to be paid, with costs, and the amount to be levied
by distress in defanlt of payment, the Court of Exchequey, in
the case cited in the last note, intimated their opinion that
such order might be appealed against. See also Eeg. v. Jus-
tices of Warwickshire, 6 E. & B. 837.

(£) See the proviso following.
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But the appellant shall not be heard in support of
the appeal unless within fourteen days after the
making and publication (¢) of the rate appealed
against, or accrual of the cause of complaint, he
give to the local board of health or justice or justices
by whose act he may think himself aggrieved
notice in mwriting stating his intention to bring such
appeal, together with a statement in writing of the
grounds of appeal ;

And the said court, upon hearing (/) and finally
determining the matter of the appeal, shall and may,
according to its discretion, award such costs to the
party appealing or appealed against as they shall
think proper, and its determination in or concerning
the premises shall be conclusive and binding on all
persons to all intents and purposes whatsoéver (g) :

Provided always, that if there be not time to give
such notice and enter into such recognizance (%) as
aforesaid before the sessions holden as last aforesaid,

(€) Tt is not ulways easy for parties to be aware of the actual
making of the rate, thongh sect, 93 requires notice of the
intention to make the rate to be given. And there way
be no publication at all ; see note on sect. 103, and 21 & 22
Viet. ¢, 08, s 54, In the late case of Reg.v. Nuisance
Removal Commitiee of Middleton, 32 L, J. 124, the Couwrt
of Queen’s Bench beld that a rate was not made within the
meaning of similar words until nofice of the rate had been
served upon the party.

(f) Where the Court of Quarter Sessions heard an appeal
against an order of justices, and quashed the same, and awarded
costs to the appellant, the Court of Exchequer refused to issue
a writ of prohibition to stay the judgment, on the ground that
the court should not have heard the appeal. Ricardo v. Maiden-
head Local Board of Healtk, 2 H, & N. 257,

Teference should be made to 12 & 13 Vict. . 45, in regard
to the proceedings at the sessions on the trial of the appeal.

(¢) See also sect. 137, following.

(%} By an accidental omission the purport of the recogni-
zance has not been stated.

c. 63, 5. 136.] Rate.

then such appeal may be made to, and such notice,
statement, and recognizance be given and entered
into for, the next sessions at which the appeal can
be heard :

Provided also, that on the hearing of the appeal
no grounds of appeal shall be gone into or enter-
tained other than those set forth in such statement
as aforesaid (2).

CXXXVI. And be it enacted, that the said court
of general or guarter sessions shall upon appeals
under this Act agamst any rate have the same power
to amend or quash any rate or assessment, and to
award costs between the parties to the appeal, as
is or may by law be vested in any court of general
or quarter sessions with respect to amending or
quashing any rate or assessment, or awarding costs,
upon appeals with respect to rates for the relief of
the poor (%);

And the costs awarded by the said court under
this Act may be recovered in the same manner in
all respects as costs awarded upon the last-mentioned
appeals ({):

Provided always, that, notwithstanding the quash-
ing of any rate appealed against, all monies charged

(2) See 12 & 13 Vict.c. 43, 5. 1. Additional powers appear
to be given to the quarter sessions by 8 & 9 Viet. ¢. 18, 5. 147,
herswith incorporated.

(&) The 41 Geo. 8, ¢. 23, ss. 1, 6, provides for the amending
and quashing of poor rates, and the 17 Geo. 2, ¢. 38, and
41 Geo, 3, c. 23, s. 8, provide for the awarding and recovery
of costs in appeals against such rates. -

(Z) That is, by indictment for disobedience of an order of
quarter sessions by warrant of distress, or according to 12 &
13 Viet. e, 45, 8. 18, by process out of the Court of Queen’s
Bench, as upon a rule of that court for enforcing of whigh a
remedy is given by 1 & 2 Vicf, ¢, 110,

191
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by such rate shall, if the court before whom the
appeal 18 heard think fit so to order, be levied as if
no appeal had been made, and such monies, when
paid, shall be taken as payment on account of the
next effective rate for the purposes in respect of
which the quashed rate was mude ({).

No rate or CXXXVII. And be it enacted, thatno rate (m),nor

proceeding to : p e

be quashed any proceeding to be had touching the conviction of

for want of . : .

form, ke.  any offender against this Aet, nor any order, award,
or other matter or thing whatsoever made, done, or
transacted in or relating to the execution of this
Act, shall be vacated, quashed, or set aside for want
of form (n), or be removed or removable by ecertio-
rari (6), or other writ or process whatsoever into any

of the superior courts.

Proceedings ~CAAAVIII. And be it enacted, that the local

eeene-  Doard of health of any non-corporate district may

rate distriets aue (p) and be sued in the name of the clerk for the

(Z) This provision is the same as that in 41 Geo. 3, ¢ 23,
8. 1, respecting the poor rate,

(m) Where the sessions confirmed a rate made under this
Act, subject to a case, the Court of Queen’s Bench held that
this section prevented them from granting a cerféorari to bring
it before them. Reg, v. Fielding, 17 J. P. 343,

But this objection did not prevail when the rate was quashed
by the zessions, subject to a case. Reg. v. Worksop Local
Hoard of Healtk, 21 J, P. 451. See alsothe cases cited, post,
upon 8 & 9 Viet. ¢, 18, 8. 145, in the Appendix, where the
proceeding shows a want of jurisdiction.

I:ﬂ-% See also 12 & 18 Viet. c. 45, & 7.

(o) This clause did not prevent the Court of Queen’s Beneh
from removing & conviction by a magistrate for a breach of an
illegal byelaw made by a local board of health, and con-
firmed by the secretary of state, the magistrate holding him-
self’ coneluded by the confirmation, Tpon the hearing the
court quashed the convietion. Q. v. Mary Bood, 5 E. & B.
49, The ground of the decision was, that the byelaw
being illegal was not a matter donein the execution of the Act.

{p)} The Vice-Chancellor, Kindersley, decided that the lecal

¢. 63, s3. 187, 138.] Actions gffecting Local Board. 193

time being for or concerning any contract, matter,
or thing whatsoever relating to any property, works,
or things vested or to become vested in them by
reason of the provisions of this Acs, or relating to
any matter or thing whatsoever entered into or done,
or intended to be entersd into and done by them,
under the provisions of this Act (g);

And in any action of ejectment brought or prose- actions, &e.,
cuted by such local board it shall be sufficient to lay ek~
the demise in the name of the said clerk;

Aund in proceedings by or on the part of such odeor
local board against any person for stealing or wil- o}
fully injuring or otherwise improperly dealing with ' **%:
any property, works, or things belonging to them

board of health of a non-corporate district could not apply to
the Court of Chancery in their name, as a corporate body, for
the appropriation of money paid into that court. Their
petition should have been in the name of their clerk, and the
payment to their treasurer. Ex parfe Llanelly, 17 Jur. 107.

{(g) It was held, however, by the Court of Queen’s Bench
that an action on the case was not maintainable against the
clerk to the local board for not paying the salary of an

" organist, which salary was claimed as payable under certain

monies of which the local board had become frustees, it being
alleged that the board had sufficient funds for the purpose.
The court held that the proper remedy, if any, was by
a mendamus or a bill in equity. Edwards v. FLotndes,
1E. &B. 81

Where the action is brought against the clerk, and the
plaintiff succeeds, he can sign judgment against the defendant,
and apparently he is entitled to enforce the same by the usual
process against the defendant’s goods and his person. The
concluding part of the clause contemplates such procesding,
and provides an indemnity fo the clerk for what he may pay.
In Kendall v. King, 17 C. B. 483, doubts are stated as to
how far the judgment against the clerk of a public board
would in fact be available to the plaintiff. But those doubts

-arose out of the peculiar nuturs of the case. Generally the

remedy to enforce such a judgment would, it is conceived, be
by mendamus to the local board, Bee Hall v. Taylor, cited
in sect, 37, ante.

Higgs v. Dizon, 27 L. J., Q. B., is the case of an action
against a local bourd of health for infringing a patent.
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or under their management, it shall ba_ sui'ﬁclent. t.c;
state generally that the property or t!:xmg in respe‘:v
of which the proceeding i3 instituted is the propml_
of the said clerk, and all legal proceedings by, on i li
part of, or against such local board, m_lder t.h|§ }Ea
may be preferred, instituted, and carried on 1n
mﬁﬁ no proceedings whatever shfsll abate or b;l
discontinued by the death, resignation, OF remw“
of the clerk, or by reason of any Fhange or vaca}nuy
in such local board by death, resignation, OF other-
Wmlfrg?ir'led always, that the cl:nrk in whose name
any such action or suit, complaint, mf'f;nn:u_'e«t.n:-n‘:i or
proceeding may be brought, preferred,_ instituted, m;
defended as aforesaid, shall be fully rglmbursed, o;
of the general district rates 1o be levied under t I8
Act, all such costs, charges, damages, and expen‘xsea
a5 he shall or may be or become ilfs'iblﬁ to pay, sus-
tain, or be put unto by reason of his name being so
used.

CXAXIX. And be it enacted, that no writ or
process shall be sued out against or served upon fmi
superintending inspector, Or any ﬂf.ﬁccr_ or pt{lstie
acting in his aid, or under at?a_s dﬁ‘m‘ﬁfiﬂﬂ 1{3‘{1 b
genéral board of health, nor against the Gmg‘ﬁ ;
of bhealth, or any member .ther&nf, or the of cer ;
health, clerk, surveyor, inspector of IllilSﬂI:i; ;
or other officer or pérson whomsosver ac T_q
under the direction of the said local board (), tor

3 he
_ the entry of a suggestion on ¥
m‘flﬂm ﬂﬁsﬁ?ﬁ?ﬁe case of actions at common law, and
rhaps a bill of revivor may be necessary m s:.utsd in efl:ll]lstyflar
PE(?J} A person contracted with a locul board to dig we

e. 63, 5. 139.] against Local Boards.

anything done or intended to be done under the
provisions of this Act, until the expiration of one
month next after notice in writing shall have been
delivered to him, or left at their or his office or
usual place of abode, clearly and explicitly stating
the cause of action, and the name and place of
abode of the intended plaintiff, and of his attorney
or agent in the cause (¢);

And upon the trial of any such action the plain-
tiff shall not be permitted to go into evidence of any
cause of action which is not stated in the last-
mentioned notice;

And unless such notice be proved the jury shall
find for the defendant;

195

And every such action shall be brought or com- Liuitation
s - = 15.
menced within siz months next after the acerual of ™"

the cause of action, and not afterwards, and shall

them according to a specification prepared by the surveyor,
the works to be done to his satisfaction, and the digging to be
entirely under his direction, and he having power to reject
materials and dismiss the workmen with whom he was dis-
missed. The contractor left a hole which had been made for
the purposes of the work without a light by night, and a pas-
senger fell into the hole and was injured. It was held by the
Court of (Jueen’s Bench, in an action against the contractor,
that a notice of action wasrequired by the abovesection. Newton
v. Zllis, 5 E. & B. 115; 24 L. J. R., Q. B. 337. Where an
action is brought against a local board of health by a con.
tractor for a breach of contract, notice of action i3 not re-
quired under this section, Davies v. Corporation of Swansea,
8 Exc. Rep. 808.

Where a local board enter into a contract ulfra vires,
aud cannot pay the contractor out of the rates, individual
membera of the beard are not personally liable to the con.
tractor. Bailey v. Cuckson, 32 L., T. 124,

{¢) The party need not, when he is doing the act, be cog-
nizant of this provision, nor is he prevented from claiming
the bepefit of it by departing slightly from it. Read v.
Coker, 13 C. B. 850,

K
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Venue. be laid and tried in the county or place where the
canse of action occurred, and not elserwhere (a);

General And the defendant shall be at liberty to plead the

155U, . . . .
general issue (&), and give this Act and all special
matter in evidence thereunder;

Tender of And any person to whom any such notice of

wends, &€ action is given as aforesaid may tender amends to
the plaintiff, his attorney or agent, at any time
within one month after service of such notice, and
in case the same be not accepted may plead such
tender in bar, and (by leave of the court) with the
general issue or other plea or pleas (¢);

And if upon issue joined upon any plea pleaded
to the whole action the jury find generally for the
defendant, or if the plaintiff be nonsuited or discon-
tinue, or if judgment be given for the defendant,
then the defendant shall be entitled to full costs of
suit, and have judgment accordingly;

Money ey And in case amends have not been tendered as
court, aforesaid, or in case the amends tendered be insuffi-
cient, the defendant may, by leave of the court, at

(@) This does not deprive the court of their common law
power to change the venue where in their judgment the ends
of justice require that they should do so. The léchin Bridge
Company v. The Southamplon Local Board of Health,
27 L. R., Q. B. 128,

When an action is brought and judgment is recovered
against a local board of health, that board are not prevented
from satisfying the judgment though six months have elapsed
from the acerual of the debt on which the judgment shall be
founded, notwithstanding sect. 89. Nor are the board pre-
vented from obtaining a postponement of the safisfaction of

the judgment for a period exceeding six months, Reg. v,
Rotherham Local Board of Health, 22 Jur, 261. See, how-
ever, Waddington v. City of London Union, in Exch, Ch,
23 J. P. 755.

(%) See Beaverv. The Corporation of Manchester, 8L. & B,
44, when a special plea justifying under a local Act similar
to this statute was held good.

(¢} Bee 8 & 9 Vict. ¢. 18, . 135, in Appendix.

c. 03, 5. 140,] agamst Local Boards, 197

:;yh time before trial Pay into court, under plea,
(‘bc 1;hsuntl of money as he may think proper, and
¥y the like leave) may plead the general issue op

altt.her Plea or pleas, any rule of court op practice to
the contrary notwithstanding,

CXT. And be it
- enac :
done () or cont nacted, that no master or thing Persone act-
ract entered into by the local hoard °&.2 exe-
of }Jﬂﬂ,lth} nor any matter b Cal Doar {;ﬁ;fiiﬁlbﬂfﬂ_gt
ar t mg doﬂe b}r anj ;?nau;ﬁ:f-

{(¢) But the loeg] bourd, notwi : &
hi . » Athstandi 4
;ﬂlts D{Emme{ Arg ln?,hla to be sued in mspzﬂ;'ﬁ'ff}];emlﬂnguagﬁ of
tion: tﬂtll;]lﬂi ankeghgenge n omitting fo cang et

e in the executi : :
to bo done. In mds s mu 1:11{:: {::f:‘t;irki: which they order

against the clerk of the board, as th properly ﬁmught
out of the rates, 2 » 83 the damuges will 1 payvable
SH.& N 305 uek v. Williams, 27 1., 7. R., Exc, 357 ;

the sewer, and in consequenc

fgmtihid amé %;:eaﬂy damaged. This was beld to be
%efearne Ethe local board, for which they were linkle

- c{:ntrﬂ.ct-e%_ ge_ﬁ;tﬁa 18 proved on the part of those empl.e ed
e _With by any public body to execute wm‘?'k

ol gléﬁfngeodm.showu.in the manner of exeent; .
ks S?E’gsﬂ € o ¥ 18 not liable fyr injury which reaulntgs
C. B. 650 But if the dunage weprr 204003y Company, 16
selves, or if the body wgﬁiﬁ?ﬁeﬂut iy s them.

:Tr tgk‘;: g‘&ggﬂreéi;hle. Seott v, Ea@watgﬁaﬂyﬁ xi?:i;:&mfj;e
- ¥ course a publie hoard j L
damage which results from the negli e:l;enﬁ'ntnﬁwmme for
Jured, or of some other ; g e party in-

been taken to prevent such as wonld ar

causes. Thus a waterworks com
h pany were h i
-dgﬁage gnmng out of u frost of un:gsuai swer:ar-litn“ 115? Igﬁfcr
?Slmmﬁrh am '}'ﬁrtm;q-n{w Company,2 Jur, (N.8.) ;33 lf E o
i €re & public board et g n&vigatiﬂu,audlomittﬁi

X m‘aa il {Pf
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superintending inspector, or any member of the
said local board, or by the officer of health, clerh (),
surveyor, inspector of nuisances, or other officer or
person (g) whomsoever acting under the direction of
the said local board, shall, if the matter or thing
were done or the contract were entered into bond
fide for the purpose of executing this Act, subject
them or any of them personally to any action, lia-
bility, claim, or demand whatsoever (L) ;

the want of repair a barge-owner sustained loss, the commis-
sioners were held not to be liable to him on the ground of
their omission, the loss not necessarily resulting therefrom.
Walker v. Goe, 3 H. & N. 395; 27 L. J., Exo. 427,

The clerk is necessarily liable to an action according to
sect, 188, but the clause extends to prevent his actual and
personal responsibility.

) These words will exempt from personal liability every one
who has bond fide contracted with the local board to do some
act under their directions, though he may thereby cause a
damage to another person which the act itself does not jusbify
or excuse, Ward v. Lee & another, TR.&B.426;26 T J. R,
Q. B. 142. The remedy in such a case, according to the
judgment of the court, would be against the local board, who
would be reimbursed out of the district rate.

Notwithstanding these general words of reimbursement, it
will be a guestion to be determined hereafter whether the
individual members of a loeal board who may knowingly by
their acts involye such board in expenses in consequence of
their illegal proceedings, cunnob be held personally responsible.
Qoo the new audit clanse in 21 & 22 Viet. ¢ a8, &, 60,

(k) But the local hoard of health will be liable to the con-
tractor in an action on the contract if broken, and he will not
be compelled to procecd in equity, or by mandanus, in the first
p ace, or in an nction on the case for the recovery of his damages.
Nowell v. The Mayor, &e. of Worcester, 9 Exe. Rep. 457 ;
Payne v. Magyor of Brecon, 3 H. &N.572; 27 L. J., Exe. 4495,
The judgment, if given against a municipal corporation, will
not, however, operate as a charge upon the real estate belonging
to it, unless the lords ef the treasury, upond special memorial,
enable this to be dene. Arnold v. Mayor, &e. of Gravesend,
95 L.J. R, Ch. 777. Nor, as it seemns, upon the other pro-
perty of the corporation. Pullister v. Mayor of Gravesend,
§ (. B. 774: drnoid v, Ridge, 13 C. B. 745 Ag alveady
noticed it may, however, be entorced by a mandainus. But
upon that application it will be open to the board to show

. B3, ss. 141, 1421  Amendment of Orders. 199

And any expense incurred by any such local
l.mard, member, officer of health, elerk, surveyor,
inspector of nuisances, or other officer or person
acting as last aforesaid, shall be borne and repaid
out of the general district rates levied under the
authority of this Act.

Miscellaneous.
[CXLI. *# And be it enacted (), that Her Majesty Ordera in

may from time to time alter or amend any order in ;“3313}33&“

cfaunml mfs,rie under or in pursuance of the provi- Do R,
sions of this Act, by any subsequent order in council, and Lisdicts
in s:unh manner as Her Majesty, by and with the .
advice of Her privy council, may think proper;
And if at any time it appear to the general board

of health that any provisional order made by them
under this Act should be altered or smended, or
that the boundaries of any district should be altered
or extended, they shall make a provisional order
under their bands and seal of office accordingly :

. Provided always, that no order in council or pro-
visional order as last aforesaid shall be made until
such proceedings have been taken in and with respect
to the district and parts to be affected thereby as
are herein-before required to be taken previously to
the original constitution of & district under this Act;

And no such provisional order shall be of any
force or effect without the previous authority of
parliament, as herein-before prescribed with respedt
to provisional orders made under this Act. *¥]

CXLII. Andbe it enacted, that all orders in Fpblication

of orders in
council, &e,

that the contract entered into was voild by reason

L - - Of

provision in this Act, or because it was ﬂlﬁra}rvims. e
(¢) Repealed by 21 & 22 Vict. c. 98, s. 77, which contains

spectal provisions to carry out the object of this section.
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council under this Act shall take effect and be in
full force and operation within the district to which
they apply from and after a day which shall be
specified in such orders for that purpose (b) ;

And a copy of every such order shall be published
in the London Gazette, and shall be laid before
parliament in the month of January in every year,
if parliament be then sitting, or if parliament be
not then sitting, then within one week after the
next meeting thereof;

Reporsof  [And whenever any provisional order of the
juperinwend general board of health is submitted to parliament
tors, &e. 80 o confirmation, the said general board shall present
parlizment. ¢, hoth houses of parliament a copy of all reports of
apy superintending inspector with respect to the
parts to which the provisional order relates, and of
all memorials forwarded to the said general board
with respect to such reports] (¢).
Earyupon  CXLIIL And be it enacted, that in case it shall
o amases Decome mecessary to enter, examine, or lay open any
ofthis At Jands or premises for the purpose (4) of making
plans, surveying, measuring, taking levels, exaraining
works, ascertaining the course of sewers or drains, or
ascertaining or fixing boundaries (¢), and the owner
or occupier of such lands or premises shall refuse
to permit the same to be entered upon, examined,
or laid open for the purposes aforesaid or amy of
them, the local board of health may, upon notice (1)

(4) Secin21& 22 Vict. c. 98, s. 20, when this Act is hence-
forth to come into operation in any new district.

(¢) This provision is now at an end. 1 .

(d) Several clauses in this Act contain special provisions
for the entry upon premises for other purposes than those
contained above.

() See sect. 41, ante. _

(£) As to this notice, see sect. 150, post, and 21 & 22 Vict.
c. 98, 5. 61,

¢. 63, ss. 143.] on Lands.

to such owner or occupier, apply to two justices (¢)
for an order authorizing the members of such local
board, and the superintending inspector, surveyor,
and inspector of nuisances, or any of them, to enter,
examine, and lay open the said lands and premises
for the purposes aforesaid or any of them, and if no
sufficient cause shall be shown against the same the
said justices may make an order (%) authorizing the
same accordingly, and thereupon any superintend-
ing inspector, the local board of health, or any
member thereof, the surveyor, and inspector of
nuisances, and any person authorized by any such
superintending inspector, local board, surveyor, or
inspector of nuisances, may, at all reasonable times
between the hours of #en in the forenoon and four
in the afternoon, enter, examine, or lay open the
lands or premises mentioned in such order, for such
of the said purposes as shall be specified in the said
order, without being subject to any action or moles-
tation for so doing :

Provided always, that, except in case of emer-
gency (2), no entry shall be made, or works com-
menced under the powers of this enactment, unless
twenty-four hours at the least previously ‘thereto

(g) See sect. 2. The Nuisances Removal Act, 1855, sect. 11,
contains a provision by which a justice may issue an order to
persons who have the custody of premises, to admit the local *
authorities or their officers to inspect such premizes where
nuisances are said to exist, to examine the course of drains,
and to execute or inspect works ordered by justices to be done
under that Act, The Lands Clauses Consolidation Act,
8 & 9 Viet. ¢. 18, 8. 84, incorporated herewith, contains an
authority to enter without consent for particular purposes.

(&) Which order cammot be removed into the Court of
Queen’s Bench. Seesect. 137.

(i) The person who enters must determine at his peril whe-
ther the case be one of emergency. Therefore it will be the
safest course to give this notice, unless the emergency be very
clear.

201
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notice of the intended entry, and of the object
thereof, be given to the occupier of the premises
intended to be entered.

CXLIV. And be it enacted, that full compensa-
tion shall be made, out of the general [or special]
district rates to be levied under this Act, to all per-
sons sustaining any dumage (¢) by reason of the
exercise of any of the powers of this Act (7);

And in case of dispute as to amount (k) the same
shall be settled by arbitration in the manner pro-
vided by this Act(#), or if the compensation claimed

_ (#) This means only damage which the Aet will excuse or
Justify, See note on scel, 68, anfe, p, 120, and 21 Jur, 221 ;
22 Jur. 1298,

(7) Where there has been damage, but the local board
deny their liability, the Court of Queen’s Bench will grant u
writ of mandamus to the board to make compensation on the
application of the person aggrieved, in which proceeding both
the liability and the amount of damage can be tried.  @. v.
Burslem Board of Health, 22 J, P, 400.

(%) If the local board do not dispute their liability for
damage, if any, but deny that there is any damage, the case
is one for arbitration under this clause, Bradbdy v. The Souli-
ampton Local Board of Health, 4 E, & B. 1014. The dis-
tinetion is thus expressed by Erle, J.: “ Where there is a dis-
pute whether the act complained of was done by the local
board, or as to something which would, if' found for the local
board, show that there was no liability to make compensation,
then the dispute is not within the jurisdiction of the arbitra-
tors, but when the dispute is as to whether the damage
was more or less, or nominal, the case is within their jurs.
Qiction,”

In this case the local board made a sewer through the land
of B., who claimed compensation. The board maintained that
he was not damaged, and consequently not entitled thereto.
B. called upon them to proceed to arbitration, which they re-
fused todo. He took steps under sect. 123, and the arbitrator
made sn award, ex parfe, which the Court of Queen’s Bench
upheld.

A similar decision was expressed by Wood, V. (O, in Phe
Bradford Local Board of Health v, Hopwood, July, 1858,
See 23 J. P, 561. _ '

. (4) See seet. 123, anle, p. 179, und sev the new provisions
m 21 & 22 Viet. c. 98, s, 64, post.

T~

—

L

c. 68, ss. 144, 145.] Lestriction wn regard to Sewers.

do not exceed the sum of twenty pounds, the same
may be ascertained by and recovered before justices
in & summary manner (m).

[CXLV.** And be it declared and enacted (n),
that nothing in this Act shall be construed to

ém) The recovery will be under sect. 129, ante, p. 184,

#) Repealed by 21 & 22 Vict. c. 98, . 68, which, however,
re-enacts similar provisions with amplifieations. It will be re-
membered that though sect., 43 vests all sewers in the local
board, there is an exception of sewers such as those deseribed
above. Thatand the subsequent sections relating o sewers, in
conjunction with the above section, have led to much discus-
sion, and have produced considerable litigation. Local boards of
health anxious for the public good, by their endeavours to ex.
tend their sewers and provide for their sewerage, have, insome
cases, infringed the private rights of individuals, who have
applied to the courts of law for redress or interference.
Thus, in Oldaker v. Hunt, 1 Jur. (N. 8.), 785,6 De G. M. & G.
376, 19 Beav. 485, a local board of health proposed to carry
a sewer through certain fields into the river Avon ab a certain
spot. The owners of those fields which adjoined the river
had watering places therein, they had also a several fishery
in the river, though they were not otherwise interested in
the bed of it; and had not given their consent to the works.
The Master of the Rolls granted an injunction to prevent the
board of health from proceeding with the sewer, and this in-
junction was confirmed by the Lords Justices on appeal,
assisted by Cresswell and Williams, JJ. The opinion of the
court was, that the parties complaining were interested in the
river by reason of their watering places, independently of
their right to the fishery, which also appeared to the judges
to be fairly inclnded under the term land.

In the later case of Atforney-General v. The Luion Local
Roard of Health, 2 Jur. (N. 8.), 180, it appeared that the local
board carried the whole drainage of the town of Luton into
the river Lee, which flowed through the lands of the relator,
who had a mill on its banks, though it was not a public
navigable river ; there had been a drai into it from a few
houses previous to 1848, but the works of the local board
greatly increased the sewerage, and polluted the water to
snch an extent that sheep could no longer be washed in it. It
was held by Viee-Chancellor Wood that the local board could
not justify their proceedings, and that as the relator was inte-
rested in the river, and had not given his consent, he was
entitled to an injunction to restrain them from proceeding

K 3
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sewers, pri- authorize the local board of health to use, injure, or
courses, &c. interfere with any sluices, floodgates, sewers,

not to be

used without groynes, sea defences, or other works already or

conaent.

Lereafter made under the authority of any com-
missioners of sewers appointed by the crown, or
any sewers or other works already or hereafter
made and used for the purpose of draining, pre-
serving, or improving land under any local or

further with their works, He also held that the public
nuisance was & sufficient ground for the injunction. Reference
must also be made to the case of the Attorney-General v.
The Town Council of Birmingham, 22 J. P, 561, where a Jocal
board were restrained by the vice-chancellor from conveying
their sewage into a river, and thereby polluting a stream in
which private individuals had peculiar and special rights.

Again, in the case of The Manchester, Sheffield, and
Tincolnshive Raibway Company v. The Worksop Board of
Health, 26 L. J. R., Ch, 345, it was held that o local board
of health could not justify the muking a sewer which would
have the effect of polluting an existing eanal belonging to the
complainants, and therefore the board were restrained from
allowing the house drainage to communicate with a main
sewer which ran into the canal.

These were cases in which complaints were made against
the local board for polluting streams, and thus interfering
with the rights of persons ; but in others the questions have
arisen 3 to the power of the local board to intercept the
supply of water, and they have been such as huve been the
subject of discussion in all times, namely, the rights of
individuals in running streams, pools, or onds. The full
diseussion of the law npplicable to those rights cannot be
entered into here. The local board of health have been in
the position of a private individual disputing as to his
right to enjoy or to divert the Howing stream, to inter-
copt it for irrigation or other purposes, s or aguinst a
riparian owner, to pollute or to prevent the pollution of the
water, or, lastly, to drain, or restrain the drainage of under-
ground or percolating streams. In one important ease which
lately came before the Court of Exchequer, and was the sub-
tect of appeal to the Exchequer Chamber, the right of a local

ard of health by means of their wells to drain the under-

ound streams from the soil of a neighbouring landholder was
Stablished. Chasemore vi Richards, 2 H. & N. 168. In
the elaborate judgments pronounced by Cresswell, J. and

"

Coleridge J., who dissented from the judgment of the rest of

c. 63,5.145.] n regard to Sewers.

Pri:-*ata Act of parliament, or for the purpose of
irrigating lands, or to use, injure, or interfere with
any watercourse, stream, »iver, dock, basin, wharf,
quay, or towing path in which the owner or
occupier of any lands, mills, mines, or machinery,
or ?h& proprietors or undertakers of any canal or
navigation, shall or may be interested, without
consent in writing first had and obtained (a); and
that nothing herein contained shall prejudice or
af:fect the rights, privileges, powers, or authorities
given or reserved to any person under any local or
private Act of parliament for the drainage, preser-
vation, or improvement of land, or for or in respect
of any mills, mines, machinery, canal, or navigation
as last aforesaid (2). *¥]

the court, will be found an elegant exposition of much of
legal doctrine applicable to thiE impﬂrfﬂ.nt subject of ;rn;m%re
In another case where a canal company was empowered :
their local Act to supply their canal with water from all
streams, brooks, and water courses within one thousand yards
of the canal, it was held that they had no ground of complaint
against a local board of health, who having run a sewer
under a road within that distance, made open gratings
through which the rain and other surface water fell into the
%e;;::;. The M;ghgw,kﬁhﬁeﬁ, and Lincolnshire Railway
any . orksop B 5

Ch( ?5,?11(125 L w Board of Healih, 25 L. J. R,,

(a) Although this consent is thus required to iven i
writing, it has been sought to stay a\fr(:ilmary appblﬁnag\:gi :‘;
the Court of Chancery for injunction against the works of the
local board by everments of laches, such being argued as
an equivalent for consent. But the defence was not successful
in Atlorney-General v. Luton Board of Health, 2 Jur, (N.8.)
180, where there had been much negotiation and corre-
spt;:;;lm;gﬁ before b‘t;he ﬁer;menaement of the suit,

{ must o red that this clause ibi
doing of the works adverted to without mmgo it:h:vrt-:it::.g
first obtained; thus it prevents the operation of the law lai
down in Stainton v. Woolrych, 26 L. J. R., 300, that works
planmed by public boards under statutes may be execcuted
though they tend to the injury of neighbouring landowners,
and consequently even without notice to them, though thef
may be entitled to compensation for the damage done.

Lo
o
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Locatbosrd  OXLVI And be it enacted, that in any case in CXLVIII. And be it enacted, that whosoever Penalty for

may allow ; i
L which the local board of hLealth may have incurred
payment of expenses for the repayment whereof the owner of

wiltully obstructs any superintending inspector, or e e

expenses, any member of the local board of health, or any {,‘E‘S;&?;’fm,;

the premises for or in respect of which the same are
incurred is made liable by this Act, the said local
board may, if they think fit, allow such owner time
for repayment, and receive the same by such annual
instalments, not being less than one-thirticth part
of the entire sum, together with interest at the rate
of five pounds in the hundred upon the sum from
time to time remaining unpaid, as they, under the
circumstances of each case, may consider to be
just () ;

But although time for repayment be allowed as
last aforesaid, the sum due, or so much thereof as
may be unpaid, shall from time to time, in case of
default in payment at the times respectively ap-
pointed for payment, be recoverable in like manner in
all respects as the entire sum might have been reco-
vered if time for repayment had not been allowed.

oﬂ::lcer or person duly employed in the execution of
this Act, or destroys, pulls down, injures, or defaces
any board (¢) upon which any byelaw, notice, or
other matter is inscribed, shall, if the same were put
up by authority of the local or [general board of
health], be liable for every such offence to a penalty
not exceeding five pounds (d);

And if the occupier of any premises prevent the upon vecu-

owner thereof from obeying or carrying into effect v
the provisions of this Act, any justice to whom ap- ;
pli-.za.ticrn is made in this behalf shall, by order in
writing (which may be according to the form con-
tained in the schedule (F.) to this Act annexed, or
to the like effect), require such occupier to permit
the execution of the works required to be executed
provided that the same appear to such justice to be:
such as are necessary for the purpose of obeying or
carrying into effect the provisions of this Act {;j;

Tt or- OXLVIL And !?e it. enacted,} that every Eersgn And if within a reasonable time after the
& 1 - £ . "= I . 1
punishable who upon any examination on oath (5) under the pro making (f) of such order the occupier against

visions of this Act shall wilfully and corruptly give
false evidence shall be liable to the penalties inflicted
upon persons guilty of wilful and corrupt perjury.

(&) By several provisions the local board sre empowered to
do certain works for the benefit of private property, and
recover the expenses either summarily or by a rate, and in
the latter case they muy extend the rate over thirty years.
This clause, which is thus introduced swong miscellanecus
enactments, enables the local board to extend the time for
the repayment of the expenses, where they do not resort to a
rate, to thirty years by annual instalments, This appears to
differ in little from the improvement rate. In 21 & 22 Viet.
¢, 98, &. 58, will be found the new measure for creating rent-
charges.

(b) See the interpretation of this word in sect. 2.

whom it 1"5 made refuse to cowmply therewith, he
shall be liable to a penalty not exceeding five

(e} The 21 & 22 Viet. c. 98, s, 66 1

. . 98, 8, 66, provides a penalt
:m},ﬁ pFrseﬁn ?ﬁdur:ng the works or materials of theliical bﬁru:rpdﬂ *

efer to Frost v. Lioyd, 11 Jur. 59 i i
thf:: ;}HSB of an obsbru.ctin?l. RS R
Bee sect. 129, as to the recovery of this penalt

(e) See also the provision in the Muisasicas Resmpral Aok
18356, 18 & 19 Vict. ¢. 121, 5. 87. It appears by the form
of the l::nr:id's::t!':I gf{?entm the schedule, that the occupier must be
EQIMIMme justi i issui i
T ned before the justices previous to the issuing of this

(f) In the Nuisances Removal Act the word used is serviee
but as the time referred to in the text is a reasonable one, T:hnj;

:el‘l‘]:';d.ﬁ properly construed by considering when the notice was

p

anting

zecution of
works.

ierd pre=
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pounds (a) for every day afterwards (0) during the
continuance of such refusal ;

And if the occupier of any premises, when re-
quested by or on behalf of the local board of health
to state the name of the owner of the premises
occupied by him, shall refuse or wilfully omit to
disclose or wilfully mis-state the same, any justice
may, on oath made before him of such request, and
refusal, omission, or mis-statement, summon the
party to appear before him or some other justice at
a time and place to be appointed in such summons,
and if after being so summoned he negleet or refuse
to attend at the time and place so appointed, or if
he do not show good cause for such refusal, or if such
wilful omission or mis-statement be proved, the
justice before whom the party is so summoned may
impose upon the offender a penalty not exceeding

Jive pounds (c).

CXLIX. ** And be it enacted, that (d) when-
ever the consent, sanction, or approval or authority of
the general board of health is required by the pro-
visions of this Act, the same shall be in writing
under their seal and the hands of two or more
members thereof; *¥

And whenever the consent, sanction, approval, or
authority of the local board of health is so required
the same shall (in the case of a non-corporate dis-
trict) be in sriting (¢) under their seal and the

(@) Beesect. 129, as to the recovery of this penalty.

(6) * Afterwards” must mean after the refusal

¢) See sect. 129 as to the recovery of this penalty.

Ed] Though these matters will not occar hereafter, vet it
may be necessary to prove them in regard to past truns-
actions.

(¢} See further 21 & 22 Vict. ¢, 98, s. 61, which cnables the
clerk of the board to authenticate certain documents by his

e. 63, 35. 149, 150.] Service of Notices,

hands af_’ ﬁ?a or more of them, or (in case of 3 cor-
porate district) under their common seal,

CL. And be it enacted, that any summons,

notice, writ, or proceeding of any kind whatsoever (o board;
¥

to be served upon the local board of health may be
so served by being left at or sent through any post-
office, directed to the local hoard of kealth, at their
office, or by being delivered there to the clerk
personally ( f);

AAnd in all cases in which any notice is by this upon owners
¢t required to be given to the owner or oceupier of plers.

any premises it shall be sufficient to address the

notice to [them *] by the description of the « owner ” *Sicin stat.

or « occupier” (as the case may require) of the
premises (naming them) in respect of which the
notice 1s given, without further name or description ;
And the notice shall be served upon [them] or {m;
of them, as the case WAy require, either personally
or I:‘y delivering the same to some inmate of his or
their place of abods, or in the case of the occupier
(and also in case of the owner, if his place of abode
be unknown,) upon any inmate of the last-mentioned
premises, or if such premises be unoccupied, then, in
case the notice is required to be served upon the
occupler, (and in case of the owner also, if his resi-
den_ca be unknown,) it shall be sufficient to fix the
notice upon some conspicuous part of the premises :
Provided always, in the case of notices to the
owner, that, although his place of abode be known

signature, It is observed by Kindersloy, V. ., in Ex part
Lianelly, 17 Jur. 108, that a locul boa{ﬂd of h;aith, if f:the:

gi;n a corporate borough, is not made a corporation by this

(f) See the provision in the Lands Clauses Consolidati
Act, 8 & 9 Vict. ¢, 18, s, 134, now inmrpﬂmutiiels hﬂrﬁwitlhj‘ v
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to the local board of health, yet if it be not within
the limits of their district it shall be sufficient for
them to transmit any notice, directed to him by
name, through the post.

gl CLI And be it enacted, that no advertisement

duty. inserted or caused to be inserted by the general or
local board of health in the London Gazetfe or any
paper or publication under this Act, or for the pur-
pose of carrying the same into effect, nor any deed,
award, submission, instrument, contract, agreement,
or writing, made or executed by (a) [the said general)
or local board, their officers or servants, under or for
the purposes of this Act, nor any appointment by [¢he
generat] or local board of any officer or person under
this Act, shall be chargeable with any stamp duty
whatever ;

Fawipton And in case any vault, cellar, or underground

dow dury in Toom of any house containing, at the time of the

CErLAIn CRSCE. . . i . .
passing of this Act, seven windows or lights only,
shall have been let or occupied separately as a
dwelling before the passing of this Act, without any
external window, or such an external window as is
required by the provisions of this Act with respect
to the letting and occupation of vaults, cellars, and
underground rooms, and it shall become necessary,
by reason of such provisions, to make such an ex-
tornal window as is required thereby (b),in order that
such vault, cellar, or underground room may law-
fully be let or occupied separately as 2 dwelling,
the making only of such external window shall no
render any person liable in respect of such house to

e e

(a) Tt is by no means clear that by these words a4 convey-
ance to the local board will be exempt from stamp duty,
though a lease executed by them would be.

(4) In sect. 67, ante, P. 115.
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the duties puyable for a house having eight windons
or lights (¢), anything in any Act of pa.ﬂiament to
the contrary notwithstanding.

. CL(:l[I, And be it enacted, that this Act may be Amendment
men ed or repealed by any Act to be passed during o idoos
this present session of parliament, 7

SCHEDULES
TO WHICH THE FOREGOING ACT REFERS,

ScuepuLE (A.)
Form of Voting Paper.

Distriet of
I No.of
gg;i;g Name and Address of Votar, Numbar of Votes.

As Owner. |As Ratepayer

| i

Direetions to the Voter (d).

The voter must write his initials against the
name of every person for whom he votes, and must
sign this paper. }

If the voter cannot write he must affix his mark
but such mark must be attested by a witness ami
such witness must write the initials of the Tuater

against the name of every person for who
wntends to vote (e). ! i

(¢) By thestatute 14 &15 Vict. ¢. 36 i

fe) . . 36, the dut

Mw;‘bd%g Fo Bl numbex: of windows therein ;&::: Eﬁﬁsﬁuds =

uf(ém 1?;1‘.::%1\&1:&1}* this form does not specify the number

wulr]-ds under "‘13 &.El W t..TSE i Rt
o & i i

be altered accordingly. 5B 2005 BiA TAper nam0

(e} Sect. 25, ante, p. ' . .
nama of the voter aléo? 71, requires the witness to write the
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[ ]
o
L

If a proay vote ke must in ltke manner write his
initials, sign his ewn name, and state in writing the
name of the corporation or company for whom he is

Proxy.

Besidencs | Quallty or

Names of of the Calling of Nnmfs u‘F Addra;ﬂ ':.'f

the Persons the Nomi-jthe Nomi-

nominated Persons |the Persons nalors nAlors
*| nominsted.| nominated. 4 "

Initials of the
Voter agninst (he
wames of the Per-
sons for whor he

Intends to vote,

: e = |
I vote for the persons in the above list against
whose names my initials are placed.
(Signed)
or the mark of (¢)
(d) Witness to the mark.
or Proxy for

———

ScrEDULE (B.) (¢)

Form of Mortgage of Ruates.

By virtue of the Public Health Act, 1848, the
local board of health for the district of , in
consideration of the sum of paid to the treasurer
of the said district by 4. B. of —, for the pur-
poses of the said Act, do grant and assign unto
the said A. B., his executors, administrators, and

¢) Here must be the mark and the name of the voter.

d) Here must be the name of the witness.
¢) Seess. 107, 111, see in 21 & 22 Viet. s. 89, schedule,

the form of the rentcharge to be granted hereafter.

e. 63.] Schedles.

assigns, such proportion of the rates. arising or
accruing by virtue of the said Act from [fhe
rates mortgeged] as the said sum of —— doth or
shall bear to the whole sum which is or shall
be borrowed upon the credit of the said rates (1),
to hold to the said 4. .B., his executors, admini-
strators, and assigns, from the day of the date
hereof until the said sum of ——, with interest at
the rate of per centum per annum for the
same, shall be fully paid and satisfied; and it is
hereby declared, that the said principal sum shall
be repaid on the —— day of at [ place of pay-
ment]. Dated this day of —— One thousand
eight hundred and
[In case of @ non-corporate district, to be signed
by five members at least of the local board of health
and sealed with their seal (g) ; in case of a cari
porate distriet, to be sealed with the common seal.]

Scaepuire (C.) (k)

Form of Transfer of Mortgage.

I 4.B. of ——, in consideration of the sum
of paid to me by C. D. of ,do hereby
transfer to the said C. D)., his executors, admini-
strators, and assigns, a certain mortgage bearing
date the day of ——, and made by the local
board of health for the district of , for securing
the sum of , and interest thereon at—— per

(/') See sect. 107.
{g) That is, the seal of the local board.
(%) See sect. 112, This deed must be stamped.
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centum per annum [or if such transfer be by en-
dorsement on the mortgage, insert, instead of t&ﬁ
words tmmediately following the word * assigns,

the within security], and all my right, estate, and
interest in and to the money thereby secured, and
in and to the rates thereby assigned. In witness
whereof I have hereunto set my hand and seal,
this day of—— One thousand eight hundred

A, B. (L.s)

ScuaepULE (D.) (@)
Form of Distress Warrant.

To 4. B., Collector of Rates, and to all Constables
and Peace Officers.

County of WhEeREAS complaint hath been
[or Borough, 4 3]} duly made bv 4.8 ,one i‘Jf the
to wit. collectors for the district of

,under and by virtue of the Public Health
Act, 1848, that C. D. of, Je., hath not paid and
hath refused (b) to pay the sum of_' duly as-
sessed upon him in and by a certain rate bearing
date on or about the —— day of ——in the year
of our Lord One thousand eight hundred and —,
although the same hath been duly demanded of

¢ sect. 104, ) . )

%’ %ﬁ language of the clause is fail {6 pay, which may not
be accompanied with any actual refisal ; where there has hs;m
no refusul the warrant should be frawed according to the

facts,

¢. 63.] Sehedules.

him : And whereas it appears to me, Z. ¥, Esquire,
one of Her Majesty’s justices of the peace in and
for the said county [or borough, de.], as well upon
the oath of the said 4. B. as otherwise, that the said
sum of hath been duly demanded in writing by
him from the said €, L., and that the said hath
réfused to pay the same for the space of fourteen
days after such demand made, and doth refuse to
pay the same: And whereas the said . 1. hath
been duly summoned to appear before me to show
cause why the said sum should not be paid by him,
and not baving shown to me any sufficient cause
why the same should not be paid : These are there-
fore, in Her Maj esty’s name, to command you to levy
the said sum of »and also the sum of ;
the cost of proceeding to obtain this warrant, by
distress and sale of the goods and chattels of the said
C. D., and your reasonable charges of taking, keep-
ing, and selling the said distress, rendering to him
the overplus (if any), on demand ; and if sufficient
distress cannot be found of the goods and chattels of
the said €. 2., that then you certify the same to me,
together with this warrant, to the end that sych

further proceedings may be had therein as tg the
law doth appertain.

Given under my hand and seal, the
——in the year of our Lord—

(Signed) E. F. (Ls.)

day of
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SCHEDULE (E.) (¢)
Form of Conviction.

County of B it remembered, that on the
[or Borough, de.) ——day of in the year
to wit, of our Lord , A B.ois

convicted before me [or us] one [or tv:'u] of
Her Majesty’s justices of the peace in and for nl;e
county [or borough, dc.] of (here deseride a‘u’.;
offence generally, and the tune aﬂal! place when ant
where committed, in the words of this Act, or as
near thereunto as may be] contrary to the Public
Health Act, 1848; and I [or we] do ad‘].:.xdg-elthac
the said A. 3. hath forfeited for hls_s_ald offence
the sum of [amount of penalty adjudged), and
that he do pay to C..D. the further sum of —
as and for his costs in this behalf.
Given under my hand and seal [or our hands and
seals], the day and year first above written.
(Signed)  (L.8.)
(L.s.)

SCHEDULE (F.)

Form of Order to permit Erecution of Works
by Owners(b).

} W uEereas complaint hath been

County of
[er Borough, g¢.]
to wit.

made to me, E. F., Esquire,
one of Her Majesty’s justices

(a) See sect. 180,

(8) Sec sect, 148, and the form given in the Nuisances Re-

moval Act, 1855, Sched. G.

¢. 63.] Schedules.

of the peace in and for the county [or borough, §e.]
of by A.B., owner within the meaning of
the Public Health Act, 1848, of certain premises,
to wit, a house [as the case may be] situate in ——
Street [as the case may be] in the parish of —
in the said county [or borough, §e¢.), that €. D,
the oceupier of the said premises, doth prevent
the said 4. B. from obeying and carrying into
effect the provisions of the said Act in this, to
wit, that he the said €. D. doth prevent the said
A. B. from (here describe the works generally, ac-
cording to circumstances, for instance, thus: con-
structing and laying down, in connexion with the
said house, a covered drain, g0 as to communicate
with a [sewer or drain] of the local board of health
of the district of ——, o7 a sewer, §o. which the
local board of health of the district of are
entitled to use, as the case may require, such sewer
being within one hundred feet of the said house]:
and whereas the said €. D)., having been duly sum-
moned to answer the said complaint, and not having
shown sufficient cause against the same, and it ap-
pearing to me that the said works are necessary for
the purpose of enabling the said 4. B. to obey and
carry into effect the provisions of the said Aet, I
do hereby order that the said C.D. do permit the
said A. 8. to execute the same in the manner re-
quired by the said Act.

Given under my band and seal, this day

of —- in the year of our Lord One thousand eight
hundred and

EF (Ls)

217



