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Public Law 97-248

97th Congress
An Act

_[Si% To provide for tax equity and fiscal responsibility, and for other purposes.
Be it enacted by the Senate and House of Representatives of the
EaxaFllquity and  United States of America in Congress assembled,
18C.
Responsibility SECTION 1. SHORT TITLE; TABLE OF CONTENTS; AMENDMENT OF 1954
Act of 1982. CODE.

26 USC 1 note. (a) SuorT TrtLE.—This Act may be cited as the “Tax Equity and
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TITLE VI—FEDERAL SUPPLEMENTAL COMPENSATION PROGRAM

Subtitle A—Extension of Benefits

Sec. 601. Short title.

Sec. 602. Federal-State agreements.
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(¢) AMENDMENT OF 1954 CopE.—Except as otherwise expressly
provided, whenever in titles II, III, and IV an amendment or repeal
is expressed in terms of an amendment to, or repeal of, a section or
other provision, the reference shall be considered to be made to a
section or other provision of the Internal Revenue Code of 1954.

TITLE I—PROVISIONS RELATING TO SAV-
INGS IN HEALTH AND INCOME SECU-
RITY PROGRAMS

Subtitle A—Medicare
PART I—CHANGES IN PAYMENTS FOR SERVICES

Subpart A—Amount of Payment for Institutional Services

PAYMENT FOR INPATIENT HOSPITAL SERVICES

Sec. 101. (a)1) Title XVIII of the Social Security Act is amended
by adding at the end thereof the following new section:

“PAYMENT TO HOSPITALS FOR INPATIENT HOSPITAL SERVICES

“Sgc. 1886. (a)(1XA)i) The Secretary, in determining the amount
of the payments that may be made under this title with respect to
operating costs of inpatient hospital services (as defined in para-
graph (4)) shall not recognize as reasonable (in the efficient delivery
of health services) costs for the provision of such services by a
hospital for a cost reporting period to the extent such costs exceed
the applicable percentage (as determined under clause (ii)) of the
average of such costs for all hospitals in the same grouping as such
hospital for comparable time periods.

“(ii) For purposes of clause (i), the applicable percentage for
hospital cost reporting periods beginning—

““I) on or after October 1, 1982, and before October 1, 1983, is
120 percent;

“IT) on or after October 1, 1983, and before October 1, 1984, is
115 percent; and

“(I1I) on or after October 1, 1984, is 110 percent.

“(B)1) For purposes of subparagraph (A) the Secretary shall estab-
lish case mix indexes for all short-term hospitals, and shall set
limits for each hospital based upon the general mix of types of

96 STAT. 331
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medical cases with respect to which such, hospital provides services
for which payment may be made under this title.

“(ii) The Secretary shall set such limits for a cost reporting period
of a hospital—

“(I) by updating available data for a previous period to the
immediate preceding cost reporting period by the estimated
average rate of change of hospital costs industry-wide, and

“(1I) by projecting for the cost reporting period by the applica-
ble percentage increase (as defined in subsection (b)X3)(B)).

“eC) The limitation established under subparagraph (A) for any
hospital shall in no event be lower than the allowable operating
costs of inpatient hospital services (as defined in paragraph (4))
recognized under this title for such hospital for such hospital’s last
cost reporting period prior to the hospital’s first cost reporting
period for which this section is in effect.

“(2) The Secretary shall provide for such exemptions from, and
exceptions and adjustments to, the limitation established under
paragraph (1)(A) as he deems appropriate, including those which he
deems necessary to take into account—

“(A) the special needs of sole community hospitals, of new
hospitals, of risk based health maintenance organizations, and
of hospitals which provide atypical services or essential commu-
nity services, and to take into account extraordinary circum-
stances beyond the hospital’s control, medical and paramedical
education costs, significantly fluctuating population in the serv-
ice area of the hospital, and unusual labor costs,

“(B) the special needs of psychiatric hospitals and of public or
other hospitals that serve a significantly disportionate number
of patients who have low income or are entitled to benefits
under part A of this title, and

“C) a decrease in the inpatient hospital services that a
hospital provides and that are customarily provided directly by
similar hospitals which results in a significant distortion in the
operating costs of inpatient hospital services.

“(3) The limitation established under paragraph (1XA) shall not
apply with respect to any hospital which—

“(A) is located outside of a standard metropolitan statistical
area, and

“(B)(1) has less than 50 beds, and

“(ii) was in operation and had less than 50 beds on the date of
the enactment of this section.

“(4) For purposes of this section, the term ‘operating costs of
inpatient hospital services’ includes all routine operating costs,
ancillary service operating costs, and special care unit operating
costs with respect to inpatient hospital services and such costs are
determined on an average per admission or per discharge basis (as
determined by the Secretary).

“(b)(1) Notwithstanding sections 1814(b) but subject to the provi-
sions of sections 1813, if the operating costs of inpatient hospital
services (as defined in subsection (a)(4)) of a hospital for a cost
reporting period subject to this paragraph—

“(A) are less than or equal to the target amount (as defined in
paragraph (3)) for that hospital for that period, the amount of
the payment with respect to such operating costs payable under
part A on a per discharge or per admission basis (as the case
Iriay be) shall be equal to the amount of such operating costs,
plus—
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“(i) 50 percent of the amount by which the target amount
exceeds the amount of the operating costs, or
“(i1) 5 percent of the target amount,
whichever is less; or

“(B) are greater than the target amount, the amount of the
payment with respect to such operating costs payable under
part A on a per discharge or per admission basis (as the case
may be) shall be equal to (i) the target amount, plus (ii) in the
case of cost reporting periods beginning on or after October 1,
1982, and before October 1, 1984, 25 percent of the amount by
which the amount of the operating costs exceeds the target
amount;

except that in no case may the amount payable under this title with
respect to operating costs of inpatient hospital services exceed the
maximum amount payable with respect to such costs pursuant to
subsection (a).

“(2) Paragraph (1) shall not apply to cost reporting periods of
hospitals beginning on or after October 1, 1985.

“(3)A) For purposes of this subsection, the term ‘target amount’
means, with respect to a hospital for a particular 12-month cost
reporting period—

“(1) in the case of the first such reporting period for which this
subsection is in effect, the allowable operating costs of inpatient
hospital services (as defined in subsection (a)X4)) recognized
under this title for such hospital for the preceding 12-month
cost reporting period, and

“(ii) in the case a later reporting period, the target amount for
the preceding 12-month cost reporting period,

increased by the applicable percentage increase under subparagraph
(B) for that particular cost reporting period.

“(B) For purposes of subparagraph (A), the ‘applicable percentage
increase’ for any 12-month cost reporting period shall be equal to 1
percentage point plus the percentage, estimated by the Secretary, by
which the cost of the mix of goods and services (including personnel
costs but excluding non-operating costs) comprising routine, ancil-
lary, and special care unit inpatient hospital services, based on an
index of appropriately weighted indicators of changes in wages and
prices which are representative of the mix of goods and services
included in such inpatient hospital services, for such cost reporting
period exceeds the cost of such mix of goods and services for the
preceding 12-month cost reporting period.

“(4XA) The Secretary shall provide for an exemption from, or an
exception and adjustment to, the method under this subsection for
determining the amount of payment to a hospital where events
beyond the hospital’s control or extraordinary circumstances,
including changes in the case mix of such hospital, create a distor-
tion in the increase in costs for a cost reporting period (including
any distortion in the costs for the base period against which such
increase is measured). The Secretary may provide for such other
exemptions from, and exceptions and adjustments to, such method
as the Secretary deems appropriate, including those which he deems
necessary to take into account a decrease in the inpatient hospital
services that a hospital provides and that are customarily provided
directly by similar hospitals which results in a significant distortion
in the operating costs of inpatient hospital services.

“(B) Paragraph (1) shall not apply to payment of hospitals which is
otherwise determined under paragraph (3) of section 1814(b).
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“(5) In the case of any hospital having any cost reporting period of
other than a 12-month period, the Secretary shall determine the
12-month period which shall be used for purposes of this section.

“(6)(A) The Secretary shall provide for an adjustment under this
paragraph in the amount of payment otherwise provided a hospital
under this subsection in the case of a hospital which, as of August
15, 1982, was subject to the taxes (hereinafter in this paragraph
referred to as the ‘FICA taxes’) imposed by section 3111 of the

26 USC 3111. Internal Revenue Code of 1954 and which is not subject to such
taxes for part or all of a cost reporting period beginning on or after
October 1, 1982.

Operating costs, “B) In making such adjustment for a cost reporting period the

estimate. Secretary shall estimate the amount of the operating costs of inpa-
tient hospital services that would have resulted if the hospital was
subject to the FICA taxes during that period. In making such
estimate the Secretary shall reduce the amount of such FICA taxes
that would have been paid (but not below zero) by the amount of
costs which the hospital demonstrates to the satisfaction of the
Secretary were incurred in the period for pensions, health, and
other fringe benefits for employees (and former employees and
family members) comparable to, and in lieu of, the benefits provided

42 USC 401. under title II and this title of the Social Security Act.

“(C) If a hospital’s operating costs of inpatient hospital services
estimated under subparagraph (B) is greater than the hospital’s
operating costs of inpatient hospital services determined without
regard to this paragraph for a cost reporting period, then the
Secretary shall reduce the amount otherwise paid the hospital
(respecting operating costs of inpatient hospital services) under this
subsection for the period by the amount by which—

“(1) the amount that would have been paid the hospital if (I)
the amount of the operating costs of inpatient hospital services
estimated under subparagraph (B) were treated as the amount of
the operating costs of inpatient hospital services and (II) subsec-
tion (a) did not apply to the determination,

exceeds—

“(ii) the amount that would otherwise have been paid the

hospital if subsection (a) (and this paragraph) did not apply;
except that, in making such determination for cost reporting periods
beginning on or after October 1, 1984, clause (ii) of paragraph (1)(B)
shall continue to apply.

“(e)1) The Secretary may provide, in his discretion, that payment
with respect to services provided by a hospital in a State may be
made in accordance with a hospital reimbursement control system
in a State, rather than in accordance with the other provisions of
this title, if the chief executive officer of the State requests such
treatment and if—

“(A) the Secretary determines that the system, if approved
under this subsection, will apply (i) to substantially all non-
Federal acute care hospitals (as defined by the Secretary) in the
State and (ii) to the review of at least 75 percent of all revenues
or expenses in the State for inpatient hospital services and of
revenues or expenses for inpatient hospital services provided

42 USC 1396. under the State’s plan approved under title XIX;

“(B) the Secretary has been provided satisfactory assurances
as to the equitable treatment under the system of all entities
(including Federal and State programs) that pay hospitals for
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inpatient hospital services, of hospital employees, and of hospi-
tal patients; and

“(C) the Secretary has been provided satisfactory assurances
that under the system, over 36-month periods (the first such
period beginning with the first month in which this subsection
applies to that system in the State), the amount of payments
made under this title under such system will not exceed the
amount of payments which would otherwise have been made
under this title not using such system.

“(2) In determining under paragraph (1)C) the amount of pay-
ment which would otherwise have been made under this title for a
State, the Secretary may provide for appropriate adjustment of such
amount to take into account previous reductions effected in the
amount of payments made under this title in the State due to the
operation of the hospital reimbursement control system in the State
if the system has resulted in an aggregate rate of increase in
operating costs of inpatient hospital services (as defined in subsec-
tion (a)(4)) under this title for hospitals in the State which is less
than the aggregate rate of increase in such costs under this title for
hospitals in the United States.

“(3) The Secretary shall discontinue payments under a system
described in paragraph (1) if the Secretary—

“(A) determines that the system no longer meets the require-
ment of paragraph (1)(A) or

“(B) has reason to believe that the assurances described in
subparagraph (B) or (C) of paragraph (1) are not being (or will
not be) met.”.

(2) Section 1861(v)}1XL) of such Act is amended by striking out
“(1)” and all that follows through “(ii)”.

{(b)(1) The amendments made by subsection (a) shall apply to cost
reporting periods beginning on or after October 1, 1982,

(2XA) The Secretary of Health and Human Services shall first
issue such final regulations (whether on an interim or other basis)
before October 1, 1982, as may be necessary to implement such
amendments on a timely basis. If such regulations are promulgated
on an interim final basis, the Secretary shall take such steps as may
be necessary to provide opportunity for public comment, and appro-
priate revision based thereon, so as to provide that such regulations
are not on an interim basis later than March 31, 1983.

(B) Chapter 35 of title 5, United States Code, shall not apply, until
January 1, 1984, to collection of information and information ccllec-
tion requests which the Secretary of Health and Human Services
determines to be necessary to carry out the amendments made by
this section.

(3) Section 1135 of the Social Security Act is amended by adding at
the end the following new subsection:

“(c) The Secretary shall develop, in consultation with the Senate
Committee on Finance and the Committee on Ways and Means of
the House of Representatives, proposals for legislation which would
provide that hospitals, skilled nursing facilities, and, to the extent
feasible, other providers, would be reimbursed under title XVIII of
this Act on a prospective basis. The Secretary shall report such
proposals to such committees not later than December 31, 1982.”.

(c)1) Section 1814(b) of the Social Security Act is amended—

(A) by striking out “section 1813” in the matter before para-
gra(ljph (1) and inserting in lieu thereof “sections 1813 and 1886"";
an
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(B) by striking out “until the Secretary determines” in the
second sentence and inserting in lieu thereof “until the first day
of the seventh month beginning after the date the Secretary
determines and notifies the Governor of the State”.

(2) Section 1833(a)2)(B) of such Act is amended by inserting “and
except as may be provided in section 1886 after “except those
described in subparagraph (C) of this paragraph”.

(d) Section 1861(v)}T) of such Act is amended by inserting ‘“(A)”’
after “(7)’ and by adding at the end thereof the following new
subparagraph:

“(B) For further limitations on reasonable cost and determination
of payment amounts for operating costs of inpatient hospital serv-
ices and waivers for certain States, see section 1886.”.

SINGLE REIMBURSEMENT LIMIT FOR SKILLED NURSING FACILITIES

Sec. 102. (a) Section 1861(v}1) of the Social Security Act is
amended—

(1) in subparagraph (E), by striking out “; except that” and all
that follows and inserting in lieu thereof a period;

(2) in subparagraph (E), by striking out “(E)” and inserting in
lieu thereof “(ii)”’; and

(8) by inserting after subparagraph (D) the following:

“(E)i) Such regulations shall provide that any determination of
reasonable cost with respect to services provided by hospital-based
skilled nursing facilities shall be made on the basis of a single
standard based on the reasonableness of costs incurred by free
standing skilled nursing facilities, subject to such adjustments as
the Secretary may deem appropriate.”.

(b) The amendment made by subsection (a) shall be effective with
rgsg;;ect to cost reporting periods beginning on or after October 1,
1982,

ELIMINATION OF INPATIENT ROUTINE NURSING SALARY COST
DIFFERENTIAL

Sec. 108. (a) Subparagraph (J) of section 1861(v)(1) of the Social
Security Act is amended to read as follows:

“J) Such regulations may not provide for any inpatient routine
salary cost differential as a reimbursable cost for hospitals and
skilled nursing facilities.”.

(b) The amendment made by subsection (a) shall be effective with
respect to cost reporting periods ending after September 30, 1982,
but in the case of any cost reporting period beginning before October
1, 1982, any reduction in payments under title XVIII of the Social
Security Act to a hospital or skilled nursing facility resulting from
such amendment shall be imposed only in proportion to the part of
the period which occurs after September 30, 1982.

ELIMINATION OF DUPLICATE OVERHEAD PAYMENTS FOR OUTPATIENT
SERVICES

Sec. 104. {a) The last sentence of section 1842(bX3) of the Social
Security Act is amended by inserting after “1861(v}1XK)” the fol-
lowing: “, and in determining the reasonable charge for such serv-
ices, the Secretary may limit such reasonable charge to a percentage
of the amount of the prevailing charge for similar services furnished
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in a physician’s office, taking into account the extent to which
overhead costs associated with such outpatient services have been
included in the reasonable cost or charge of the facility”.

(b) The amendment made by subsection (a) made by this section
shall be effective with respect to services furnished on or after
October 1, 1982,

SINGLE REIMBURSEMENT LIMIT FOR HOME HEALTH AGENCIES

Sec. 105. (a) Section 1861(v)(1)XL) of the Social Security Act, as
amended by section 101(a)2) of this subtitle, is amended by inserting
“free standing” after ‘“T5th percentile of such costs per visit for”.

(b) The amendment made by subsection (a) shall be effective with
respect to cost reporting periods beginning on or after the date of
the enactment of this Act.

PROHIBITING PAYMENT FOR HILL-BURTON FREE CARE

Sec. 106. (a) Section 1861(vX1l) of the Social Security Act is
amended by adding at the end the following new subparagraph:

“M) Such regulations shall provide that costs respecting care
provided by a provider of services, pursuant to an assurance under
title VI or XVI of the Public Health Service Act that the provider
will make available a reasonable volume of services to persons
unable to pay therefor, shall not be allowable as reasonable costs.”.

(b) The amendment made by subsection (a) shall be effective with
respect to any costs incurred under title XVIII of the Social Security
Act, except that it shall not apply to costs which have been allowed
prior to the date of the enactment of this Act pursuant to the final
court order affirmed by a United States Court of Appeals.

PROHIBITING PAYMENT FOR ANTI-UNIONIZATION ACTIVITIES

Sec. 107. (a) Section 1861(v}(1) of the Social Security Act, as
amended by section 106(a) of this subtitle, is further amended by
adding after subparagraph (M) the following new subparagraph:

“(N) In determining such reasonable costs, costs incurred for
activities directly related to influencing employees respecting union-
ization may not be included.”.

(b) The amendment made by subsection (a) shall be effective with
respect to costs incurred after the date of the enactment of this Act.

REIMBURSEMENT OF PROVIDER-BASED PHYSICIANS

Sec. 108. (a) Title XVIII of the Social Security Act is amended by
adding after section 1886 of the Social Security Act (as added by
section 101(a)(1) of this subtitle) the following new section:

“PAYMENT OF PROVIDER-BASED PHYSICIANS

“Sec. 1887. (a)1) The Secretary shall by regulation determine
criteria for distinguishing those services (including inpatient and
outpatient services) rendered in hospitals or skilled nursing facili-
ties—

“(A) which constitute professional medical services, which are
personally rendered for an individual patient by a physician
and which contribute to the diagnosis or treatment of an indi-
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vidual patient, and which may be reimbursed as physicians’
services under part B, and

“(B) which constitute professional services which are ren-
dered for the general benefit to patients in a hospital or skilled
nursing facility and which may be reimbursed only on a reason-
able cost basis.

“(2)A) For purposes of cost reimbursement, the Secretary shall
recognize as a reasonable cost of a hospital or skilled nursing facility
only that portion of the costs attributable to services rendered by a
physician in such hospital or facility which are services described in
paragraph (1)XB), apportioned on the basis of the amount of time
actually spent by such physician rendering such services.

“(B) In determining the amount of the payments which may be
made with respect to services described in paragraph (1)B), after
apportioning costs as required by subparagraph (A), the Secretary
may not recognize as reasonable (in the efficient delivery of health
services) such portion of the provider’s costs for such services to the
extent that such costs exceed the reasonable compensation equiva-
lent for such services. The reasonable compensation equivalent for
any service shall be established by the Secretary in regulations.

“(C) The Secretary may, upon a showing by a hospital or facility
that it is unable to recruit or maintain an adequate number of
physicians for the hospital or facility on account of the reimburse-
ment limits established under this subsection, grant exceptions to
such reimbursement limits as may be necessary to allow such
provider to provide a compensation level sufficient to provide ade-
quate physician services in such hospital or facility.”.

(2) Section 1861(v)(7) of such Act, as amended by section 101(d) of
this subtitle, is further amended by adding at the end the following
new subparagraph:

“(C) For provisions restricting payment for provider-based physi-
cians’ services, see section 1887.”.

(c) The Secretary of Health and Human Services shall first pro-
mulgate regulations to carry out section 1887(a) of the Social Secu-
rity Act not later than October 1, 1982. Such regulations shall
become effective on October 1, 1982, and shall be effective with
respect to cost reporting periods ending after September 30, 1982,
but in the case of any cost reporting period beginning before October
1, 1982, any reduction in payments under title XVIII of the Social
Security Act to a hospital or skilled nursing facility resulting from
such regulations shall be imposed only in proportion to the part of
the period which occurs after September 30, 1952,

PROHIBITING RECOGNITION OF PAYMENTS UNDER CERTAIN PERCENTAGE
ARRANGEMENTS

SeEc. 109. (a) Section 1887 of the Social Security Act (as added by
section 108(a) of this subtitle) is amended—

(1) by inserting “AND PAYMENT UNDER CERTAIN PERCENTAGE
ARRANGEMENTs” at the end of its heading, and
(2) by adding at the end the following new subsection:

“(b)1) Except as provided in paragraph (2), in the case of a
provider of services which is paid under this title on a reasonable
cost basis, or other basis related to costs that are reasonable, and
which has entered into a contract for the purpose of having services
furnished for or on behalf of it, the Secretary may not include any
cost incurred by the provider under the contract if the amount
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payable under the contract by the provider for that cost is deter-
mined on the basis of a percentage (or other proportion) of the
provider’s charges, revenues, or claim for reimbursement.

““(2) Paragraph (1) shall not apply—

“(A) to services furnished by a physician and described in
subsection (a)(1)B) and covered by regulations in effect under
subsection (a), and

“(B) under regulations established by the Secretary, where
the amount involved under the percentage contract is reason-
able and the contract—

“(i) is a customary commercial business practice, or
“(ii) provides incentives for the efficient and economical
operation of the provider of services.”.

(b)(1) Section 1861(v)(1)(H)Xiii) of such Act is amended by striking
out “(I)’ and by striking out “, or (II)"” and all that follows through
“furnished by the agency”.

(2) Section 1861(v)(T)C) of such Act, as added by section 108(b)(2) of
this subtitle, is further amended by inserting “and for payments
under certain percentage arrangements’” after “services”.

(c)(1) The amendments made by this section shall become effective
on the date of the enactment of this Act, except that section
1887(b)(1) of the Social Security Act shall not apply before October 1,
1982, to services furnished by a physician and described in section
1887(a)(1XB) of such Act.

(2) In the case of a contract with a provider of services entered
into prior to the date of the enactment of this Act, the amendment
made by subsection (a) shall apply to payments under such contract
(A) 30 days after the first date (after such date of enactment) the
provider of services may unilaterally terminate the contract, or (B)
onel’year after the date of the enactment of this Act, whichever is
earlier.

(3) The amendment made by subsection (b}(1) shall not apply to
contracts entered into before the date of the enactment of this Act.

ELIMINATION OF LESSER-OF-COST-OR-CHARGE PROVISION

Sec. 110. Section 1886 of the Social Security Act, as added by
section 101(a)(1) of this subtitle, is amended by adding at the end the
following new subsection:

“(d)X1) The lesser-of-cost-or-charges provisions (described in para-
graph (2)) will not apply in the case of services provided by a class of
provider of services if the Secretary determines and certifies to
Congress that the failure of such provisions to apply to the services
provided by that class of providers will not result in any increase in
the amount of payments made for those services under this title.
Such change will take effect with respect to services furnished, or
cost reporting periods of providers, on or after such date as the
Secretary shall provide in the certification. Such change for a class
of provider shall be discontinued if the Secretary determines and
notifies Congress that such change has resulted in an increase in the
amount of payments made under this title for services provided by
that class of provider.

“(2) The lesser-of-cost-or-charges provisions referred to in para-
graph (1) are as follows:

18‘1‘28)Clause (B) of paragraph (1) and paragraph (2) of section
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“(B) So much of subparagraph (A) of section 1833(a)X2) as
provides for payment other than of the reasonable cost of such
services, as determined under section 1861(v).

““C) Subclause (II}) of clause (i) and clause (ii) of section
1833(a)2)B).”.

ELIMINATION OF PRIVATE ROOM SUBSIDY

Sec. 111. (a) The Secretary of Health and Human Services shall,
pursuant to section 1861(v)(2) of the Social Security Act, not allow as
a reasonable cost the estimated amount by which the costs incurred
by a hospital or skilled nursing facility for nonmedically necessary
private accommodations for medicare beneficiaries exceeds the costs
which would have been incurred by such hospital or facility for
semiprivate accommodations.

(b) The Secretary of Health and Human Services shall first issue
such final regulations (whether on an interim or other basis) as may
be necessary to implement subsection (a) by October 1, 1982. If such
regulations are promulgated on an interim final basis, the Secretary
shall take such steps as may be necessary to provide opportunity for
public comment, and appropriate revision based thereon, so as to
provide that such regulations are not on an interim basis later than
January 31, 1983.

Subpart B—Payments for Other Services

REIMBURSEMENT FOR INPATIENT RADIOLOGY AND PATHOLOGY SERVICES

Sec. 112. (a) Section 1833(a)1) of the Social Security Act is
amended—

(1) by striking out clause (B) and inserting in lieu thereof the
following: “(B) with respect to items and services described in
section 1861(s)(10), the amounts paid shall be 100 percent of the
reasonable charges for such items and services,”;

(2) by inserting “and” at the end of clause (F); and

(3) by striking out “and (H)’ and all that follows through “for
such items and services,”.

(b) Clause (1) of section 1833(b) of such Act is amended to read as
follows: “(1) such total amount shall not include expenses incurred
for items and services described in section 1861(s)10),”.

(¢) The amendments made by this section shall apply with respect
to items and services furnished on or after October 1, 1982.

REIMBURSEMENT FOR ASSISTANTS AT SURGERY

Sec. 113. (a) Section 1842(bX6) of the Social Security Act is
amended by adding at the end thereof the following new subpara-
graph:

“(DXi) In the case of physicians’ services furnished to a patient in
a hospital with a teaching program approved as specified in section
1861(b)6) but which does not meet the conditions described in
section 1861(b)7), no payment shall be made under this part for
services of assistants at surgery with respect to a surgical procedure
if such hospital has a training program relating to the medical
specialty required for such surgical procedure and a qualified indi-
vidual on the staff of the hospital is available to provide such
services; except that payment may be made under this part for such
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services, to the extent that such payment is otherwise allowed under
this paragraph, if such services, as determined under regulations of
the Secretary—
“(I) are required due to exceptional medical circumstances,
“(II) are performed by team physicians needed to perform
complex medical procedures, or
“(III) constitute concurrent medical care relating to a medical
condition which requires the presence of, and active care by, a
physician of another specialty during surgery,
and under such other circumstances as the Secretary determines by
regulation to be appropriate.

“(ii) For purposes of this subparagraph, the term ‘assistant at
surgery’ means a physician who actively assists the physician in
charge of a case in performing a surgical procedure.

“(i11) The Secretary shall determine appropriate methods of reim-
bursement of assistants at surgery where such services are reim-
bursable under this part.”.

(b)(1) The amendment made by subsection (a) is effective with
respect to services performed on or after October 1, 1982,

(2) The Secretary of Health and Human Services shall first issue
such final regulations (whether on an interim or other basis) before
October 1, 1982, as may be necessary to implement the amendment
made by subsection (a) on a timely basis. If such regulations are
promulgated on an interim final basis, the Secretary shall take such
steps as may be necessary to provide opportunity for public com-
ment, and appropriate revision based thereon, so as to provide that

such regulations are not on an interim basis later than January 31,
1983.

PAYMENTS TO HEALTH MAINTENANCE ORGANIZATIONS AND
COMPETITIVE MEDICAL PLANS

Sec. 114. (a) Section 1876 of the Social Security Act is amended to
read as follows:

“PAYMENTS TO HEALTH MAINTENANCE ORGANIZATIONS AND
COMPETITIVE MEDICAL PLANS

“Sec. 1876. (a)1XA) The Secretary shall annually determine—

“(i) a per capita rate of payment for each class of individuals

who are enrolled under this section with an eligible organiza-

tion which has entered into a risk-sharing contract and who are

entitled to benefits under part A and enrolled under part B, and

“(ii) a per capita rate of payment for each class of individuals

who are so enrolled with such an organization and who are
enrolled under part B only.

For purposes of this section, the term ‘risk-sharing contract’ means

a contract entered into under subsection (g) and the term ‘reason-

able cost reimbursement contract’ means a contract entered into

under subsection (h).

“(B) The Secretary shall define appropriate classes of members,
based on age, disability status, and such other factors as the Secre-
tary determines to be appropriate, so as to ensure actuarial equiv-
alence. The Secretary may add to, modify, or substitute for such
classes, if such changes will improve the determination of actuarial
equivalence.
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“(C) The annual per capita rate of payment for each such class
shall be equal to 95 percent of the adjusted average per capita cost
(as defined in paragraph (4)) for that class.

‘D) In the case of an eligible organization with a risk-sharing
contract, the Secretary shall make monthly payments in advance
and in accordance with the rate determined under subparagraph (C)
and except as provided in subsection (g)(2), to the organization for
each individual enrolled with the organization under this section.

‘(E) The amount of payment under this paragraph may be retro-
actively adjusted to take into account any difference between the
actual number of individuals enrolled in the plan under this section
and the number of such individuals estimated to be so enrolled in
determining the amount of the advance payment.

“(2) With respect to any eligible organization which has entered
into a reasonable cost reimbursement contract, payments shall be
made to such plan in accordance with subsection (h)2) rather than
paragraph (1).

“(3) Payments under a contract to an eligible organization under
paragraph (1) or (2) shall be instead of the amounts which (in the
absence of the contract) would be otherwise payable, pursuant to
sections 1814(b) and 1833(a), for services furnished by or through the
organization to individuals enrolled with the organization under
this section.

“(4) For purposes of this section, the term ‘adjusted average per
capita cost’ means the average per capita amount that the Secretary
estimates in advance (on the basis of actual experience, or retrospec-
tive actuarial equivalent based upon an adequate sample and other
information and data, in a geographic area served by an eligible
organization or in a similar area, with appropriate adjustments to
assure actuarial equivalence) would be payable in any contract year
for services covered under parts A and B, or part B only, and types
of expenses otherwise reimbursable under parts A and B, or part B
only (including administrative costs incurred by organizations
described in sections 1816 and 1842), if the services were to be
furnished by other than an eligible organization or, in the case of
services covered only under section 1861(s}X2)(H), if the services were
to be furnished by a physician or as an incident to a physician’s
service.

“(5) The payment to an eligible organization under this section for
individuals enrolled under this section with the organization and
entitled to benefits under part A and enrolled under part B shall be
made from the Federal Hospital Insurance Trust Fund and the
Federal Supplementary Medical Insurance Trust Fund. The portion
of that payment to the organization for a month to be paid by the
latter trust fund shall be equal to 200 percent of the sum of—

‘“(A) the product of (i) the number of such individuals for the
month who have attained age 65, and (ii) the monthly actuarial
rate for supplementary medical insurance for the month as
determined under section 1839(c)1), and

“(B) the product of (i) the number of such individuals for the
month who have not attained age 65, and (ii) the monthly
actuarial rate for supplementary medical insurance for the
month as determined under section 1839(c)(4).

'fl‘hedremainder of that payment shall be paid by the former trust
und.

“(6) If an individual is enrolled under this section with an eligible
organization having a risk-sharing contract, only the eligible organi-
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zation shall be entitled to receive payments from the Secretary
under this title for services furnished to the individual.

“(b) For purposes of this section, the term ‘eligible organization’
means a public or private entity (which may be a health mainte-
nance organization or a competitive medical plan), organized under
the laws of any State, which—

“(1) is a qualified health maintenance organization (as defined
in section 1310(d) of the Public Health Service Act), or
“(2) meets the following requirements:

“(A) The entity provides to enrolled members at least the
following health care services:

“(i) Physicians’ services performed by physicians (as
defined in section 1861(r)(1)).

“(ii) Inpatient hospital services.

“(iii) Laboratory, X-ray, emergency, and preventive
services.

“(iv) Out-of-area coverage.

“(B) The entity is compensated (except for deductibles,
coinsurance, and copayments) for the provision of health
care services to enrolled members by a payment which is
paid on a periodic basis without regard to the date the
health care services are provided and which is fixed without
regard to the frequency, extent, or kind of health care
service actually provided to a member.

“(C) The entity provides physicians’ services primarily (i)
directly through physicians who are either employees or
partners of such organization, or (ii) through contracts with
individual physicians or one or more groups of physicians
(organized on a group practice or individual practice basis).

“(D) The entity assumes full financial risk on a prospec-
tive basis for the provision of the health care services listed
in paragraph (1), except that such entity may—

“(i) obtain insurance or make other arrangements for
the cost of providing to any enrolled member health
care services listed in subparagraph (A) the aggregate
value of which exceeds $5,000 in any year,

“(ii) obtain insurance or make other arrangements
for the cost of health care service listed in subpara-
graph (A) provided to its enrolled members other than
through the entity because medical necessity required
their provision before they could be secured through
the entity,

“(iii) obtain insurance or make other arrangements
for not more than 90 percent of the amount by which
its costs for any of its fiscal years exceed 115 percent of
its income for such fiscal year, and

“(iv) make arrangements with physicians or other
health professionals, health care institutions, or any
combination of such individuals or institutions to
assume all or part of the financial risk on a prospective
basis for the provision of basic health services by the
physicians or other health professionals or through the
institutions.

“(E) The entity has made adequate provision against the
risk of insolvency, which provision is satisfactory to the
Secretary.
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Paragraph (2)(A)ii) shall not apply to an entity which had con-
tracted with a single State agency administering a State plan
approved under title XIX for the provision of services (other than
inpatient hospital services) to individuals eligible for such services
under such State plan on a prepaid risk basis prior to 1970.

“(cX1) The Secretary may not enter into a contract under this
section with an eligible organization unless it meets the require-
ments of this subsection and subsection (e) with respect to members
enrolled under this section.

“(2) The organization must provide to members enrolled under
this section, through providers and other persons that meet the
applicable requirements of this title and part A of title XI—

“(A) only those services covered under parts A and B of this
title, for those members entitled to benefits under part A and
enrolled under part B, or

“(B) only those services covered under part B, for those
members enrolled only under such part,

which are available to individuals residing in the geographic area
served by the organization, except that (i) the organization may
provide such members with such additional health care services as
the members may elect, at their option, to have covered, and (ii) in
the case of an organization with a risk-sharing contract, the organi-
zation may provide such members with such additional health care
services as the Secretary may approve. The Secretary shall approve
any such additional health care services which the organization
proposes to offer to such members, unless the Secretary determines
that including such additional services will substantially discourage
enrollment by covered individuals with the organization.

“(3XA) Each eligible organization must have an open enrollment
period, for the enrollment of individuals under this section, of at
least 30 days duration every year, and must provide that at any time
during which enrollments are accepted, the organization will accept
up to the limits of its capacity (as determined by the Secretary) and
without restrictions, except as may be authorized in regulations,
individuals who are eligible to enroll under subsection (d) in the
order in which they apply for enrollment, unless to do so would
result in failure to meet the requirements of subsection (f) or would
result in the enrollment of enrollees substantially nonrepresenta-
tive, as determined in accordance with regulations of the Secretary,
of the population in the geographic area served by the organization.

“(B) An individual may enroll under this section with an eligible
organization in such manner as may be prescribed in regulations
and may terminate his enrollment with the eligible organization as
of the beginning of the first calendar month following a full calen-
dar month after the request is made for such termination (or, in the
case of financial insolvency of the organization, as may be pre-
scribed by regulations) or, in the case of such an organization with a
reasonable cost reimbursement contract, as may be prescribed by
regulations.

“(C) The Secretary may prescribe the procedures and conditions
under which an eligible organization that has entered into a con-
tract with the Secretary under this subsection may inform individ-
uals eligible to enroll under this section with the organization about
the organization, or may enroll such individuals with the organiza-
tion.

‘D) The organization must provide assurances to the Secretary
that it will not expel or refuse to re-enroll any such individual
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because of the individual’s health status or requirements for health
care services, and that it will notify each such individual of such fact
at the time of the individual’s enrollment.

‘(4) The organization must—

“(A) make the services described in paragraph (2) (and such
other health care services as such individuals have contracted
for) (i) available and accessible to each such individual, within
the area served by the organization, promptly as appropriate
and in a manner which assures continuity, and (ii) when medi-
cally necessary, available and accessible twenty-four hours a
day and seven days a week, and

‘(B) provide for reimbursement with respect to services which
are described in subparagraph (A) and which are provided to
such an individual other than through the organization, if (i)
the services were medically necessary and immediately required
because of an unforeseen illness, injury, or condition and (ii) it
was not reasonable given the circumstances to obtain the serv-
ices through the organization.

“(5)(A) The organization must provide meaningful procedures for
hearing and resolving grievances between the organization (includ-
ing any entity or individual through which the organization
provides health care services) and members enrolled with the orga-
nization under this section.

“(B) A member enrolled with an eligible organization under this
section who is dissatisfied by reason of his failure to receive any
health service to which he believes he is entitled and at no greater
charge than he believes he is required to pay is entitled, if the
amount in controversy is $100 or more, to a hearing before the
Secretary to the same extent as is provided in section 205(b), and in 42 USC 405.
any such hearing the Secretary shall make the eligible organization
a party. If the amount in controversy is $1,000 or more, the individ-
ual or eligible organization shall, upon notifying the other party, be
entitled to judicial review of the Secretary’s final decision as pro-
vided in section 205(g), and both the individual and the eligible
organization shall be entitled to be parties to that judicial review.

“(6) The organization must have arrangements, established in
accordance with regulations of the Secretary, for an ongoing quality
assurance program for health care services it provides to such
individuals, which program (A) stresses health outcomes and (B)
provides review by physicians and other health care professionals of
the process followed in the provision of such health care services.

“(d) Subject to the provisions of subsection (¢)3), every individual
entitled to benefits under part A and enrolled under part B or 42 USC 1395c,
enrolled under part B only (other than an individual medically 1395
determined to have end-stage renal disease) shall be eligible to
enroll under this section with any eligible organization with which
the Secretary has entered into a contract under this section and
which serves the geographic area in which the individual resides.

“(e)(1) In no case may—

“(A) the portion of an eligible organization’s premium rate
and the actuarial value of its deductibles, coinsurance, and
copayments charged (with respect to services covered under
parts A and B) to individuals who are enrolled under this
section with the organization and who are entitled to benefits
under part A and enrolled under part B, or

‘“(B) the portion of its premium rate and the actuarial value of
its deductibles, coinsurance, and copayments charged (with
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respect to services covered under part B) to individuals who are

enrolled under this section with the organization and enrolled

under part B only
exceed the actuarial value of the coinsurance and deductibles that
would be applicable on the average to individuals enrolled under
this section with the organization (or, if the Secretary finds that
adequate data are not available to determine that actuarial value,
the actuarial value of the coinsurance and deductibles applicable on
the average to individuals in the area, in the State, or in the United
States, eligible to enroll under this section with the organization, or
other appropriate data) and entitled to benefits under part A and
enrolled under part B, or enrolied under part B only, respectively, if
they were not members of an eligible organization.

“(2) If the eligible organization provides to its members enrolled
under this section services in addition to services covered under
parts A and B of this title, election of coverage for such additional
services (unless such services have been approved by the Secretary
under subsection (c)2)) shall be optional for such members and such
organization shall furnish such members with information on the
portion of its premium rate or other charges applicable to such
additional services. In no case may the sum of—

‘“{A) the portion of such organization’'s premium rate charged,
with respect to such additional services, to members enrolled
under this section, and

“(B) the actuarial value of its deductibles, coinsurance, and
lc)opayments charged, with respect to such services to such mem-

ers
exceed the adjusted community rate for such services.

(3) For purposes of this section, the term ‘adjusted community
rate’ for a service or services means, at the election of an eligible
organization, either—

“(A) the rate of payment for that service or services which the
Secretary annually determines would apply to a member
enrolled under this section with an eligible organization if the
rate of payment were determined under a ‘community rating
system’ (as defined in section 1302(8) of the Public Health
Service Act, other than subparagraph (C)), or

“(B) such portion of the weighted aggregate premium, which
the Secretary annually estimates would apply to a member
enrolled under this section with the eligible organization, as the
Secretary annually estimates is attributable to that service or
services,

but adjusted for differences between the utilization characteristics
of the members enrolled with the eligible organization under this
section and the utilization characteristics of the other members of
the organization (or, if the Secretary finds that adequate data are
not available to adjust for those differences, the differences between
the utilization characteristics of members in other eligible organiza-
tions, or individuals in the area, in the State, or in the United
States, eligible to enroll under this section with an eligible organiza-
tion and the utilization characteristics of the rest of the population
in the area, in the State, or in the United States, respectively).

“(4) Notwithstanding any other provision of law, the eligible
organization may (in the case of the provision of services to a
member enrolled under this section for an illness or injury for which
the member is entitled to benefits under a workmen’s compensation
law or plan of the United States or a State, under an automobile or
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liability insurance policy or plan, including a self-insured plan, or
under no fault insurance) charge or authorize the provider of such
services to charge, in accordance with the charges allowed under
such law or policy—

“(A) the insurance carrier, employer, or other entity which
under such law, plan, or policy is to pay for the provision of such
services, or

‘(B) such member to the extent that the member has been
paid under such law, plan, or policy for such services.

“f)(1) Each eligible organization with which the Secretary enters
into a contract under this section shall have, for the duration of
such contract, an enrolled membership at least one-half of which
consists of individuals who are not entitled to benefits under this
title or under a State plan approved under title XIX.

“(2) The Secretary may modify or waive the requirement imposed
by paragraph (1) only if the Secretary determines that—

“(A) special circumstances warrant such modification or
waiver, and

“(B) the eligible organization has taken and is making reason-
able efforts to enroll individuals who are not entitled to benefits
under this title or under a State plan approved under title XIX.

“(g)1) The Secretary may enter a risk-sharing contract with any
eligible organization, as defined in subsection (b)(1), which has at
least 5,000 members, except that the Secretary may enter into such
a contract with an eligible organization that has fewer members if
the organization primarily serves members residing outside of
urbanized areas.

“(2) Each risk-sharing contract shall provide that—

“{A) if the adjusted community rate, as defined in subsection
(e)3), for services under parts A and B (as reduced for the
actuarial value of the coinsurance and deductibles under those
parts) for members enrolled under this section with the organi-
zBation and entitled to benefits under part A and enrolled in part

, or

“(B) if the adjusted community rate for services under part B
(as reduced for the actuarial value of the coinsurance and
deductibles under that part) for members enrolled under this
s};gecti?n with the organization and entitled to benefits under part

only

is less than the average of the per capita rates of payment to be
made under subsection (a)(1) at the beginning of an annual contract
period for members enrolled under this section with the organiza-
tion and entitled to benefits under part A and enrolled in part B, or
enrolled in part B only, respectively, the eligible organization shall
provide to members enrolled under a risk-sharing contract under
this section with the organization and entitled to benefits under part
A and enrolled in part B, or enrolled in part B only, respectively, the
additional benefits described in paragraph (3) which are selected by
the eligible organization and which the Secretary finds are at least
equal in value to the difference between that average per capita
payment and the adjusted community rate (as so reduced); except
that this paragraph shall not apply with respect to any organization
which elects to receive a lesser payment to the extent that there is
no longer a difference between the average per capita payment and
adjusted community rate (as so reduced). If the Secretary finds that
there is insufficient enrollment experience to determine an average
of the per capita rates of payment to be made under subsection (a)(1)
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at the beginning of a contract period, the Secretary may determine
such an average based on the enrollment experience of other con-
tracts entered into under this section.

“(8) The additional benefits referred to in paragraph (2) are—

*“(A) the reduction of the premium rate or other charges made
with respect to services furnished by the organization to mem-
bers enrolled under this section, or

“(B) the provision of additional health benefits,

or both.

“th)(1) If—

“(A) the Secretary is not satisfied that an eligible organization
has the capacity to bear the risk of potential losses under a risk-
sharing contract under this section, or

“(B) the eligible organization so elects or has an insufficient
number of members to be eligible to enter into a risk-sharing
contract under subsection (g)(1),

the Secretary may, if he is otherwise satisfied that the eligible
organization is able to perform its contractual obligations effectively
and efficiently, enter into a contract with such organization pursu-
ant to which such organization is reimbursed on the basis of its
reasonable cost (as defined in section 1861(v)) in the manner pre-
scribed in paragraph (3).

“(2) A reasonable cost reimbursement contract under this subsec-
tion may, at the option of such organization, provide that the
Secretary—

“(A) will reimburse hospitals and skilled nursing facilities
either for the reasonable cost (as determined under section
1861(v)) or for payment amounts determined in accordance with
section 1886, as applicable, of services furnished to individuals
enrolled with such organization pursuant to subsection (d), and

“B) will deduct the amount of such reimbursement from
payment which would otherwise be made to such organization.

If such an eligible organization pays a hospital or skilled nursing
facility directly, the amount paid shall not exceed the reasonable
cost of the services (as determined under section 1861(v)) or the
amount determined under section 1886, as applicable, unless such
organization demonstrates to the satisfaction of the Secretary that
such excess payments are justified on the basis of advantages gained
by the organization.

“(3) Payments made to an organization with a reasonable cost
reimbursement contract shall be subject to appropriate retroactive
corrective adjustment at the end of each contract year so as to
assure that such organization is paid for the reasonable cost actually
incurred (excluding any part of incurred cost found to be unneces-
sary in the efficient delivery of health services) or the amounts
otherwise determined under section 1886 for the types of expenses
otherwise reimbursable under this title for providing services cov-
ered under this title to individuals described in subsection (a)(1).

“(4) Any reasonable cost reimbursement contract with an eligible
organization under this subsection shall provide that the Secretary
shall require, at such time following the expiration of each account-
ing period of the eligible organization (and in such form and in such
detail) as he may prescribe—

“(A) that the organization report to him in an independently
certified financial statement its per capita incurred cost based
on the types of components of expenses otherwise reimbursable
under this title for providing services described in subsection
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(a)(1), including therein, in accordance with accounting proce-
dures prescribed by the Secretary, its methods of allocating
costs between individuals enrolled under this section and other
individuals enrolled with such organization;

‘“B) that failure to report such information as may be
required may be deemed to constitute evidence of likely over-
payment on the basis of which appropriate collection action
may be taken;

“(C) that in any case in which an eligible organization is
related to another organization by common ownership or con-
trol, a consolidated financial statement shall be filed and that
the allowable costs for such organization may not include costs
for the types of expense otherwise reimbursable under this title,
in excess of those which would be determined to be reasonable
in accordance with regulations (providing for limiting reim-
bursement to costs rather than charges to the eligible organiza-
tion by related organizations and owners) issued by the Secre-
tary; and

“(D) that in any case in which compensation is paid by an
eligible organization substantially in excess of what is normally
paid for similar services by similar practitioners (regardless of
method of compensation), such compensation may as appropri-
ate be considered to constitute a distribution of profits.

“(iX1) Each contract under this section shall be for a term of at
least one year, as determined by the Secretary, and may be made
automatically renewable from term to term in the absence of notice
by either party of intention to terminate at the end of the current
term; except that the Secretary may terminate any such contract at
any time (after such reasonable notice and opportunity for hearing
to the eligible organization involved as he may provide in regula-
tions), if he finds that the organization—

“(A) has failed substantially to carry out the contract,

“(B) is carrying out the contract in a manner inconsistent
with the efficient and effective administration of this section, or

“(C) no longer substantially meets the applicable conditions of
subsections (b), (c), and (e).

“(2) The effective date of any contract executed pursuant to this
section shall be specified in the contract.

“(3) Each contract under this section—

“(A) shall provide that the Secretary, or any person or organi-
zation designated by him—

“(i) shall have the right to inspect or otherwise evaluate
(I) the quality, appropriateness, and timeliness of services
performed under the contract and (II) the facilities of the
organization when there is reasonable evidence of some
need for such inspection, and

“(ii) shall have the right to audit and inspect any books
and records of the eligible organization that pertain (I) to
the ability of the organization to bear the risk of potential
financial losses, or (I) to services performed or determina-
tions of amounts payable under the contract,;

“(B) shall require the organization with a risk-sharing con-
tract to provide (and pay for) written notice in advance of the
contract’s termination, as well as a description of alternatives
for obtaining benefits under this title, to each individual
enrolled under this section with the organization; and
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“(C) shall require the organization to comply with subsections
(a) and (¢) of section 1318 of the Public Health Service Act
(relating to disclosure of certain financial information) and with
the requirement of section 1301(cX8) of such Act (relating to
liability arrangements to protect members); and

“(D) shall contain such other terms and conditions not incon-
sistent with this section (including requiring the organization to
provide the Secretary with such information) as the Secretary
may find necessary and appropriate.

““(4) The Secretary may not enter into a risk-sharing contract with
an eligible organization if a previous risk-sharing contract with that
organization under this section was terminated at the request of the
organization within the preceding five-year period, except in circum-
stances which warrant special consideration, as determined by the
Secretary.

“(5) The authority vested in the Secretary by this section may be
performed without regard to such provisions of law or regulations
relating to the making, performance, amendment, or modification of
contracts of the United States as the Secretary may determine to be
inconsistent with the furtherance of the purpose of this title.”.

(b) Section 1861(s)(2) of the Social Security Act is amended—

(1) by striking out “and” at the end of subparagraph (F);
G(2) b()ir inserting “and” after the semicolon in subparagraph
(G); an

(3) by adding after subparagraph (G) the following new sub-
paragraph:

“(H) services furnished pursuant to a contract under section
1876 to a member of an eligible organization by a physician
assistant or by a nurse practitioner (as defined in subsection
(aaX3)) and such services and supplies furnished as an incident
to his service to such a member as would otherwise be covered
under this part if furnished by a physician or as an incident to a
physician’s service;”.

(cX1) Subject to paragraph (2), the amendment made by subsection
(a) shall apply with respect to services furnished on or after the
initial effective date (as defined in paragraph (4)), except that such
amendment shall not apply—

(A) with respect to services furnished by an eligible organiza-
tion to any individual who is enrolled with that organization
under an existing cost contract (as defined in paragraph (3)(A))
and entitled to benefits under part A, or enrolled in part B, of
title XVIII of the Social Security Act at the time the organiza-
tion first enters into a new risk-sharing contract (as defined in
paragraph (3)D)) unless—

(i) the individual requests at any time that the amend-
ment apply, or

(ii) the Secretary determines at any time that the amend-
ment should apply to all members of the organization
because of administrative costs or other administrative bur-
dens involved and so informs in advance each affected
member of the eligible organization;

(B) with respect to services furnished by an eligible organiza-
tion during the five-year period beginning on the initial effec-
tive date, if—

(i) the organization has an existing risk-sharing contract
(as defined in paragraph (3)(B)) on the initial effective date,
or
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(ii) on the date of the enactment of this Act the organiza-
tion was furnishing services pursuant to an existing demon-
stration project (as defined in paragraph (3)XC)), such
demonstration project is concluded before the initial
effective date, and before such initial effective date the
organization enters into an existing risk-sharing contract,

unless the organization requests that the amendment apply
earlier; or

(C) with respect to services furnished by an eligible organiza-
tion during the period of an existing demonstration project if on
the initial effective date the organization was furnishing serv-
ices pursuant to the project and if the project concludes after
such date.

(2)(A) In the case of an eligible organization which has in effect an
existing cost contract (as defined in paragraph (3)XA)) on the initial
effective date, the organization may receive payment under a new
risk-sharing contract with respect to a current, nonrisk medicare
enrollee (as defined in subparagraph (C)) only to the extent that the
organization enrolls, for each such enrollee, two new medicare
enrollees (as defined in subparagraph (D). The selection of those
current nonrisk medicare enrollees with respect to whom payment
may be so received under a new risk-sharing contract shall be made
in a nonbiased manner.

(B) Subparagraph (A) shall not be construed to prevent an eligible
organization from providing for enrollment, on a basis described in
subsection (a)6) of section 1876 of the Social Security Act (as
amended by this Act, other than under a reasonable cost reimburse-
ment contract), of current, nonrisk medicare enrollees and from
providing such enrollees with some or all of the additional benefits
described in section 1876{g)2) of the Social Security Act (as amended
by this Act), but (except as provided in subparagraph (A))—

(i) payment to the organization with respect to such enrollees
shall only be made in accordance with the terms of a reasonable
cost reimbursement contract, and

(ii) no payment may be made under section 1876 of such Act
with respect to such enrollees for any such additional benefits.

Individuals enrolled with the organization under this subparagraph
shall be considered to be individuals enrolled with the organization
for the purpose of meeting the requirement of section 1876(g)(2) of
the Social Security Act (as amended by this Act).

(C) For purposes of this paragraph, the term “current, nonrisk
medicare enrollee” means, with respect to an organization, an
individual who on the initial effective date—

(i) is enrolled with that organization under an existing cost
contract, and

(ii) is entitled to benefits under part A, or enrolled in part B,
of title XVIII of the Social Security Act.

(D) For purposes of this paragraph, the term ‘“new medicare
erilrollee” means, with respect to an organization, an individual
who—

() is enrolled with the organization after the date the organi-
zation first enters into a new risk-sharing contract,

(ii) at the time of such enrollment is entitled to benefits under
part A, ;r enrolled in part B, of title XVIII of the Social Security
Act, an
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(iii) was not enrolled with the organization at the time the
individual became entitled to benefits under part A, or to enroll
in part B, of such title.

Definitions. (3) For purposes of this subsection:
(A) The term “existing cost contract” means a contract which
Ante, p. 341. is entered into under section 1876 of the Social Security Act, as
in effect before the initial effective date, or reimbursement on a
42 USC 13951 reasonable cost basis under section 1833(a)(1)(A) of such Act, and

which is not an existing risk-sharing contract or an existing
demonstration project.

(B) The term “existing risk-sharing contract” means a con-
tract entered into under section 1876(1)(2)(A) of the Social Secu-
rity Act, as in effect before the initial effective date.

(C) The term “existing demonstration project” means a dem-
onstration project under section 402(a) of the Social Security

81 Stat. 930. Amendments of 1967 or under section 222(a) of the Social
86 Stat. 1390. Security Amendments of 1972, relating to the provision of

services for which payment may be made under title XVIII of
42 USC 1395. the Social Security Act.

(D) The term “new risk-sharing contract” means a contract
entered into under section 1876(g) of the Social Security Act, as
amended by this Act.

(E) The term “reasonable cost reimbursement contract”
means a contract entered into under section 1833(a)(1) of the
Social Security Act or under section 1876(h) of such Act, as
amended by this Act.

(4) As used in this section, the term “initial effective date”
means—

(A) the first day of the thirteenth month which begins after
the date of the enactment of this Act, or

(B) the first day of the first month after the month in which
the Secretary of Health and Human Services notifies the Com-
mittee on Finance of the Senate and the Committees on Ways
and Means and on Energy and Commerce of the House of
Representatives that he is reasonably certain that the method-
ology to make appropriate adjustments (referred to in section
1876(a)(4) of the Social Security Act, as amended by this Act) has
been developed and can be implemented to assure actuarial
equivalence in the estimation of adjusted average per capita
costs under that section,

whichever is later.

Study. (d) The Secretary of Health and Human Services shall conduct a
42USC139%5mm  study of the additional benefits selected by eligible organizations
note. pursuant to section 1876(g)(2) of the Social Security Act, as amended
Report to by subsection (a) of this section. The Secretary shall report to the
Congress. Congress within 24 months of the initial effective date (as defined in

subsection (c)(4)) with respect to the findings and conclusions made

as a result of such study.
Study. (e) The Secretary of Health and Human Services shall conduct a
42USC1395mm  gtudy evaluating the extent of, and reasons for, the termination by
note. medicare beneficiaries of their memberships in organizations with
contracts under section 1876 of the Social Security Act. Such study
may be coordinated with the study provided for under section
95 Stat. 813. 2178(d) of the Omnibus Budget Reconciliation Act of 1981. In con-
42USC13%a  ducting such study, the Secretary shall place special emphasis on
ote. the quantity and quality of medical care provided in such organiza-
tions and the quality of such care when provided on a fee-for-service
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basis. The Secretary shall submit an interim report to the Congress,
within two years after the initial effective date (as defined in
subsection (c}(4)), and a final report within five years after such.date
containing the respective interim and final findings and conclusions
made as a result of such study.

PROHIBITION OF PAYMENT FOR INEFFECTIVE DRUGS

Sec. 115. (a) Effective September 30, 1982, section 131 of Public
Law 97-92 is repealed, and the provisions of such section, and of
section 210 of the Departments of Labor, Health and Human Serv-
ices, and Education and Related Agencies Appropriation Act, 1982
(H.R. 4560), as passed by the House of Representatives on October 6,
1981, and of section 209 of such Act as reported by the Senate
Committee on Appropriations on November 9, 1981, shall not apply
to any sums appropriated for fiscal year 1983 or any succeeding
fiscal year.

{b) No provision of law limiting the use of funds for purposes of
enforcing or implementing section 1862(c) or section 1903(i)(5) of the
Social Security Act, section 2103 of the Omnibus Budget Reconcili-
ation Act of 1981, or any rule or regulation issued pursuant to any
such section (including any provision contained in, or incorporated
by reference into, any appropriation Act or resolution making con-
tinuing appropriations) shall apply to any period after September
30, 1982, unless such provision of law is enacted after the date of the
enactment of this Act and specifically states that such provision is to
supersede this section.

Subpart C—Other Payment Provisions

MEDICARE PAYMENTS SECONDARY FOR OLDER WORKERS COVERED
UNDER GROUP HEALTH PLANS

Sec. 116. (a) Section 4 of the Age Discrimination in Employment
Act of 1967 is amended by adding at the end thereof the following
new subsection:

“(gX1) For purposes of this section, any employer must provide
that any employee aged 65 through 69 shall be entitled to coverage
under any group health plan offered to such employees under the
same conditions as any employee under age 65.

“(2) For purposes of paragraph (1), the term ‘group health plan’
has the meaning given to such term in section 162(i}2) of the
Internal Revenue Code of 1954.”.

(b) Section 1862(b) of the Social Security Act is amended by adding
at the end thereof the following new paragraph:

“(3XA)1) Payment under this title may not be made, except as
provided in clause (ii), with respect to any item or service furnished
during the period described in clause (iii) to an individual who is
over 64 but under 70 years of age (or to the spouse of such individ-
ual, if the spouse is over 64 but under 70 years of age) who is
employed at the time such item or service is furnished to the extent
that payment with respect to expenses for such item or service has
been made, or can reasonably be expected to be made, under a group
health plan (as defined in clause (iv)) under which such individual is
covered by reason of such employment.

“(i1) Any payment under this title with respect to any item or
service during the period described in clause (iii) shall be condi-
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tioned on reimbursement to the appropriate Trust Fund established
by this title when notice or other information is received that
payment for such item or service has been made under a group
health plan. The Secretary may waive the provisions of this clause
in the case of an individual claim if he determines that the probabil-
ity of recovery or amount involved in such claim does not warrant
the pursuing of the claim.

“(iii) The provisions of clauses (i) and (ii) shall apply to an individ-
ual only for the period beginning with the month in which such
individual becomes entitled to benefits under this title under section
226(a) and ending with the month in which such individual attains
the age of 70 and shall not include any month for which the
individual would, upon application, be entitled to benefits under
section 226A.

“(iv) For purposes of this paragraph, the term ‘group health plan’
has the meaning given to such term in section 162(i)(2) of the
Internal Revenue Code of 1954.

“(B) Where payment for an item or service under a group health
plan is less than the amount of the charge for such item or service,
payment may be made under this title (without regard to deducti-
bles and coinsurance under this title) for the remainder of such
charge, but—

“(1) such payment under this title may not exceed an amount
which would be payable under this title for such item or service
in the absence of such group health plan; and

“(ii) such payment under this title, when combined with the
amount payable under such plan, may not exceed—

‘(D) in the case of an item or service payment for which is
determined under this title on the basis of reasonable cost
(or other cost-related basis) or under section 1886, the
amount which would be payable under this title on such
basis; and

“I) in the case of an item or service for which payment
isf authorized under this title on another basis, the greater
0 —

“(a) the amount which would be payable under the
group health plan (without regard to deductibles and
coinsurance under such plan), or

“(b) the reasonable charge or other amount which
would be payable under this title (without regard to
deductibles and coinsurance under this title).”.

(c) The amendment made by subsection (a) shall become effective
on January 1, 1983, and the amendment made by subsection (b) shall
gpply with respect to items and services furnished on or after such

ate.

INTEREST CHARGES ON OVERPAYMENTS AND UNDERPAYMENTS

Sgec. 117. (a)(1) Section 1815 of the Social Security Act is amended
by adding at the end the following new subsection:

“(d) Whenever a final determination is made that the amount of
payment made under this part to a provider of services was in excess
of or less than the amount of payment that is due, and payment of
such excess or deficit is not made (or effected by offset) within 30
days of the date of the determination, interest shall accrue on the
balance of such excess or deficit not paid or offset (to the extent that
the balance is owed by or owing to the provider) at a rate deter-
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mined in accordance with the regulations of the Secretary of the
Treasury applicable to charges for late payments.”.

(2) Section 1833 of such Act is amended by adding at the end the
following new subsection:

“(j) Whenever a final determination is made that the amount of
payment made under this part either to a provider of services or to
another person pursuant to an assignment under section
1842(b)(3)(B)(ii) was in excess of or less than the amount of payment
that is due, and payment of such excess or deficit is not made (or
effected by offset) within 30 days of the date of the determination,
interest shall accrue on the balance of such excess or deficit not paid
or offset (to the extent that the balance is owed by or owing to the
provider) at a rate determined in accordance with the regulations of
the Secretary of the Treasury applicable to charges for late pay-
ments.”.

(b) The amendments made by subsection (a) apply to final determi-
nations made on or after the date of the enactment of this Act.

AUDIT AND MEDICAL CLAIMS REVIEW

Sec. 118. In addition to any funds otherwise provided for fiscal
years 1983, 1984, and 1985 for payments to intermediaries and
carriers under agreements entered into under sections 1816 and
1842 of the Social Security Act, there are transferred from the
Federal Hospital Insurance Trust Fund and the Federal Supplemen-
tary Medical Insurance Fund in such proportions as the Secretary of
Health and Human Services determines to be appropriate, an addi-
tional $45,000,000 for each of such fiscal years for payments to such
intermediaries and carriers under such agreements to be used exclu-
sively for the purpose of carrying out provider cost audits and
reviews of medical necessity, consistent with the provisions of sec-
tions 1816 and 1842 of the Social Security Act.

PRIVATE SECTOR REVIEW INITIATIVE

Sec. 119. (a) The Secretary of Health and Human Services shall
undertake an initiative to improve medical review by intermediaries
and carriers under title XVIII of the Social Security Act and to
encourage similar review efforts by private insurers and other
private entities. The initiative shall include the development of
specific standards for measuring the performance of such interme-
diaries and carriers with respect to the identification and reduction
of unnecessary utilization of health services.

(b) Where such review activity results in the denial of payment to
providers of services under title XVIII of the Social Security Act,
such providers shall be prohibited, in accordance with sections 1866
and 1879 of such title, from collecting any payments from benefici-
aries unless otherwise provided under such title.

TEMPORARY DELAY IN PERIODIC INTERIM PAYMENTS

Sec. 120. Notwithstanding section 1815(a) of the Social Security
Act, in the case of a hospital which is paid periodic interim pay-
ments under such section, the Secretary of Health and Human
Services shall provide that—
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(1) with respect to the last 21 days for which such payments
would otherwise be made during fiscal year 1983, such pay-
ments shall be deferred until fiscal year 1984; and

(2) with respect to the last 21 days for which such payments
would otherwise be made during fiscal year 1984, such pay-
ments shall be deferred until fiscal year 1985.

PART II—-CHANGES IN BENEFITS, PREMIUMS, AND
ENROLLMENT

MEDICARE COVERAGE OF FEDERAL EMPLOYEES

Skc. 121. For provisions providing certain employees of the United
States and instrumentalities thereof with entitlement to hospital
insurance benefits under part A of title XVIII of the Social Security
Act, see section 278 of this Act.

HOSPICE CARE

Sec. 122. (a)(1) Section 1811 of the Social Security Act is amended
by striking out “and home health services” and inserting in lieu
thereof “home health services, and hospice care”.

(2) Section T(d)X1) of the Railroad Retirement Act of 1974 is
amended by inserting ‘“hospice care,” after “home health services,”.

(b)(1) Section 1812(a) of the Social Security Act is amended by
striking out “and” at the end of paragraph (2), by striking out the
period at the end of paragraph (8) and inserting in lieu thereof *;
and”, and by adding after paragraph (3) the following new para-
graph:
“(4) in lieu of certain other benefits, hospice care with respect

to the individual during up to two periods of 90 days each and
one subsequent period of 30 days with respect to which the
individual makes an election under subsection (d)(1).”.

(2) Section 1812 of such Act is further amended by inserting after
subsection (c) the following new subsection:

“(d)1) Payment under this part may be made for hospice care
provided with respect to an individual only during two periods of 90
days each and one subsequent period of 30 days during the individ-
ual’s lifetime and only, with respect to each such period, if the
individual makes an election under this paragraph to receive hos-
pice care under this part provided by, or under arrangements made
by, a particular hospice program instead of certain other benefits
under this title.

“(2)(A) Except as provided in subparagraphs (B) and (C) and except
in such exceptional and unusual circumstances as the Secretary
may provide, if an individual makes such an election for a period
with respect to a particular hospice program, the individual shall be
deemed to have waived all rights to have payment made under this
title with respect to—

“(i) hospice care provided by another hospice program (other
than under arrangements made by the particular hospice pro-
gram) during the period, and

“(ii) services furnished during the period that are determined
(in accordance with guidelines of the Secretary) to be—

“(D related to the treatment of the individual’s condition
with respect to which a diagnosis of terminal illness has
been made or
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“(II) equivalent to (or duplicative of) hospice care;
except that clause (ii) shall not apply to physicians’ services fur-
nished by the individual’s attending physician (if not an employee of
the hospice program) or to other than services provided by (or under
arrangements made by) the hospice program.

“(B) After an individual makes such an election with respect to a
90- or 30-day period, the individual may revoke the election during
the period, in which case—

“@i) the revocation shall act as a waiver of the right to have
payment made under this part for any hospice care benefits for
the remaining time in such period and (for purposes of subsec-
tion (a)(4) and subparagraph (A)) the individual shall be deemed
to have been provided such benefits during such entire period,
and

‘(i) the individual may at any time after the revocation
execute a new election for a subsequent period, if the individual
otherwise is entitled to hospice care benefits with respect to
such a period.

“C) An individual may, once in each such period, change the
hospice program with respect to which the election is made and such
change shall not be considered a revocation of an election under
subparagraph (B).

(D) For purposes of this title, an individual’s election with respect
to a hospice program shall no longer be considered to be in effect
with respect to that hospice program after the date the individual’s
retyocation or change of election with respect to that election takes
effect.”.

(c)1) Section 1814(a) of the Social Security Act is amended by
striking out “and” at the end of paragraph (6), by striking out the
period at the end of paragraph (7) and inserting in lieu thereof
“ and”, and by inserting after paragraph (7) the following new
paragraph:

“(8) in the case of hospice care provided an individual—

“(A)1) in the first 90-day period—

“(D the individual’s attending physician (as defined
in section 1861(dd)(3)(B)), and
‘“(II) the medical director (or physician member of the
interdisciplinary  group described in  section
1861(ddX2)(B)) of the hospice program providing (or
arranging for) the care,
each certify, not later than two days after hospice care is
initiated, that the individual is terminally ill (as defined in
section 1861(dd)3)(A)), and

“(ii) in a subsequent 90- or 30-day period, the medical
director or physician described in clause (i)(II) recertifies at
!‘,I};e beginning of the period that the individual is terminally
ill;

“(B) a written plan for providing hospice care with
respect to such individual has been established (before such
care is provided by, or under arrangements made by, that
hospice program) and is periodically reviewed by the indi-
vidual’'s attending physician and by the medical director
(and the interdisciplinary group described in section
1861(dd)(2)(B)) of the hospice program; and

“(C) such care is being or was provided pursuant to such
plan of care.”.
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(2)(A) Section 1814(b) of such Act is amended by inserting “(other
than a hospice program providing hospice care)” after “The amount
paid to any provider of services”.

(B) Section 1814 of such Act is further amended by adding at the
end the following new subsection:

“PAYMENT FOR HOSPICE CARE

“(iX1) Subject to the limitation under paragraph (2) and the
provisions of section 1813(a)(4), the amount paid to a hospice pro-
gram with respect to hospice care for which payment may be made
under this part shall be an amount equal to the costs which are
reasonable and related to the cost of providing hospice care or which
are based on such other tests of reasonableness as the Secretary may
prescribe in regulations (including those authorized under section
1861(v)(1)(A)), except that no payment may be for bereavement
counseling and no reimbursement may be made for other counseling
services (including nutritional and dietary counseling) as separate
services.

“(2X(A) The amount of payment made under this part for hospice
care provided by (or under arrangements made by) a hospice pro-
gram located in a region (as defined by the Secretary) for an
accounting year may not exceed the ‘cap amount’ for the region for
the year (computed under subparagraph (B)) multiplied by the
number of medicare beneficiaries in the hospice program in that
year (determined under subparagraph (C)).

“(B) For purposes of subparagraph (A), the ‘cap amount’ for a
region for a year is computed as follows:

“(i) The Secretary, using records of the program under this
title, shall identify individuals (or a representative sample of
such individuals)—

“() who died during the base period (as defined in
clause (v)),

“(II) with respect to whom the primary cause of death
was cancer, and

“(III) who, during the six-month period preceding death,
were provided benefits under this title.

“(ii) The Secretary shall determine a national average medi-
care per capita expenditure amount by (I) determining (or
estimating) the amount of payments made under this title with
respect to services provided to individuals identified in clause (i)
during the six months before death, and (II) dividing such
amount of payments by the number of such individuals.

“(iii) The Secretary, using the best available data, shall then
compute a regional average medicare per capita expenditure
amount for each region, by adjusting the national average
medicare per capita expenditure amount (computed under
clause (ii)) to reflect the relative difference between that
region’s average cost of delivering health care and the national
average cost of delivering health care.

“(iv) The ‘cap amount’ for a region for an accounting year is
40 percent of the regional average determined under clause (iii)
for that region, increased or decreased by the same percentage
as the percentage increase or decrease, respectively, in the
medical care expenditure category of the consumer price index
for all urban consumers (U.S. city average), published by the
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Bureau of Labor Statistics, from the fourth month of the base
period to the fifth month of the accounting year.

“(v) For purposes of this subparagraph, the term ‘base period’
means the most recent period of 12 months (ending before the
date proposed regulations are first issued to carry out this
paragraph) for which the Secretary determines he has sufficient
data to make the determinations required under clauses (i)
through (iii).

‘C) For purposes of subparagraph (A), the ‘number of medicare
beneficiaries’ in a hospice program in an accounting year is equal to
the number of individuals who have made an election under subsec-
tion (d) with respect to the hospice program and have been provided
hospice care by (or under arrangements made by) the hospice pro-
gram under this part in the accounting year, such number reduced
to reflect the proportion of hospice care that each such individual
was provided in a previous or subsequent accounting year or under a
plan of care established by another hospice program.”.

(3) Section 1816(e) of such Act is amended by adding at the end
thereof the following new paragraph:

“(5) Notwithstanding any other provision of this title, the Secre-
tary shall designate the agency or organization which has entered
into an agreement under this section to perform functions under
such an agreement with respect to each hospice program, except
that with respect to a hospice program which is a subdivision of a
provider of services (and such hospice program and provider of
services are under common control) due regard shall be given to the
agency or organization which performs the functions under this
section for the provider of services.”.

(d)(1) Section 1861(u) of the Social Security Act is amended by
inserting “hospice program,” after “home health agency,”.

(2) Section 1861(w)(1) of such Act is amended by striking out “or
home health agency” and by inserting in lieu thereof “home health
agency, or hospice program”.

(8) Section 1861 of such Act is further amended by adding at the
end the following new subsection:

“HOSPICE CARE; HOSPICE PROGRAM

“(dd)(1) The term ‘hospice care’ means the following items and
services provided to a terminally ill individual by, or by others
under arrangements made by, a hospice program under a written
plan (for providing such care to such individual) established and
periodically reviewed by the individual’s attending physician and by
the medical director (and by the interdisciplinary group described in
paragraph (2)(B)) of the program—

“(A) nursing care provided by or under the supervision of a
registered professional nurse,

“(B) physical or occupational therapy or speech-language
pathology,

“(C) medical social services under the direction of a physician,

“(D)i) services of a home health aide who has successfully
completed a training program approved by the Secretary and
(ii) homemaker services,

“(E) medical supplies (including drugs and biologicals) and the
use of medical appliances, while under such a plan,

“(F) physicians’ services,
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“G) short-term inpatient care (including both respite care
and procedures necessary for pain control and acute and
chronic symptom management) in an inpatient facility meeting
such conditions as the Secretary determines to be appropriate to
provide such care, but such respite care may be provided only
on an intermittent, nonroutine, and occasional basis and may
not be provided consecutively over longer than five days, and

“(H) counseling (including dietary counseling) with respect to
::iarehof the terminally ill individual and adjustment to his

eath.
The care and services described in subparagraphs (A) and (D) may be
provided on a 24-hour, continuous basis only during periods of crisis
(meeting criteria established by the Secretary) and only as necessary
to maintain the terminally ill individual at home.
“(2) The term ‘hospice program’ means a public agency or private
organization (or a subdivision thereof) which—

“{A)d) is primarily engaged in providing the care and services
described in paragraph (1) and makes such services available (as
needed) on a 24-hour basis and which also provides bereavement
counseling for the immediate family of terminally ill individ-
uals,

“(ii) provides for such care and services in individuals’ homes,
on an outpatient basis, and on a short-term inpatient basis,
directly or under arrangements made by the agency or organi-
zation, except that—

“(I) the agency or organization must routinely provide
directly substantially all of each of the services described in
subparagraphs (A), (C), (F), and (H) of paragraph (1), and

“(II) in the case of other services described in paragraph
(1) which are not provided directly by the agency or organi-
zation, the agency or organization must maintain profes-
sional management responsibility for all such services
furnished to an individual, regardless of the location or
facility in which such services are furnished; and

“(iii) provides assurances satisfactory to the Secretary that
the aggregate number of days of inpatient care described in
paragraph (1(G) provided in any 12-month period to individuals
who have an election in effect under section 1812(d) with respect
to that agency or organization does not exceed 20 percent of the
aggregate number of days during that period on which such
elections for such individuals are in effect;

“(B) has an interdisciplinary group of personnel which—

“(1) includes at least—

“(I) one physician (as defined in subsection (r)1)),
“(II) one registered professional nurse, and
“(IID one social worker,
employed by the agency or organization, and also includes
at least one pastoral or other counselor,

“(i1) provides (or supervises the provision of) the care and
services described in paragraph (1), and

“(iii) establishes the policies governing the provision of
such care and services;

“(C) maintains central clinical records on all patients;

“(D) does not discontinue the hospice care it provides with
respect to a patient because of the inability of the patient to pay
for such care;
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“(E)i) utilizes volunteers in its provision of care and services
in accordance with standards set by the Secretary, which stand-
ards shall ensure a continuing level of effort to utilize such
volunteers, and (ii) maintains records on the use of these volun-
teers and the cost savings and expansion of care and services
achieved through the use of these volunteers;

“(F) in the case of an agency or organization in any State in
which State or applicable local law provides for the licensing of
agencies or organizations of this nature, is licensed pursuant to
such law; and

“(G) meets such other requirements as the Secretary may find
necessary in the interest of the health and safety of the individ-
uals who are provided care and services by such agency or
organization.

“(3)A) An individual is considered to be ‘terminally ill’ if the
individual has a medical prognosis that the individual’s life
expectancy is 6 months or less.

“(B) The term ‘attending physician’ means, with respect to an
individual, the physician (as defined in subsection (r)(1)), who may be
employed by a hospice program, whom the individual identifies as
having the most significant role in the determination and delivery
of medical care to the individual at the time the individual makes
an election to receive hospice care.

“(4XA) An entity which is certified as a provider of services other
than a hospice program shall be considered, for purposes of certifica-
tion as a hospice program, to have met any requirements under
paragraph (2) which are also the same requirements for certification
as such other type of provider. The Secretary shall coordinate
surveys for determining certification under this title so as to pro-
vide, to the extent feasible, for simultaneous surveys of an entity
which seeks to be certified as a hospice program and as a provider of
services of another type.

“(B) Any entity which is certified as a hospice program and as a
provider of another type shall have separate provider agreements
under section 1866 and shall file separate cost reports with respect
to costs incurred in providing hospice care and in providing other
services and items under this title.”.

(e) Section 1813(a) of such Act is amended by adding at the end the
following new paragraph:

“(4)(A) The amount payable for hospice care shall be reduced—

“() in the case of drugs and biologicals provided on an outpa-
tient basis by (or under arrangements made by) the hospice
program, by a coinsurance amount equal to an amount (not to
exceed $5 per prescription) determined in accordance with a
drug copayment schedule (established by the hospice program)
which is related to, and approximates 5 percent of, the cost of
the drug or biological to the program, and

“(ii) in the case of respite care provided by (or under arrange-
ments made by) the hospice program, by a coinsurance amount
equal to 5 percent of the amount estimated by the hospice
program (in accordance with regulations of the Secretary) to be
equal to the amount of payment under section 1814(i) to that
program for respite care;

except that the total of the coinsurance required under clause (ii) for
an individual may not exceed for a hospice coinsurance period the
inpatient hospital deductible applicable for the year in which the
period began. For purposes of this subparagraph, the term ‘hospice
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coinsurance period’ means, for an individual, a period of consecutive
days beginning with the first day for which an election under
section 1812(d) is in effect for the individual and ending with the
close of the first period of 14 consecutive days on each of which such
an election is not in effect for the individual.

“(B) During the period of an election by an individual under
section 1812(d)(1), no copayments or deductibles other than those
under subparagraph (A) shall apply with respect to services fur-
nished to such individual which constitute hospice care, regardless
of the setting in which such services are furnished.”.

(D) Section 1862(a) of the Social Security Act is amended—

(1) by amending paragraph (1) to read as follows:

“{1)(A) which, except for items and services described in
subparagraph (B) or (C), are not reasonable and necessary for
the diagnosis or treatment of illness or injury or to improve the
functioning of a malformed body member,

‘B) in the case of items and services described in section
1861(s)(10), which are not reasonable and necessary for the
prevention of illness, and

“(C) in the case of hospice care, which are not reasonable and
necessary for the palliation or management of terminal ill-
ness;"’;

(2) by inserting “(except, in the case of hospice care, as is
otherwise permitted under paragraph (1)(C))’ in paragraph (6)
after “comfort items”’;

(3) by striking out “paragraph (1)” in paragraph (7) and
inserting in lieu thereof “paragraph (1)B)”; and

(4) by inserting “(except, in the case of hospice care, as is
otherwise permitted under paragraph (1)(C))” in paragraph (9)
after “custodial care”.

(g)(1) Section 1862(f) of the Social Security Act is amended by
striking out “paragraph (1)” and inserting in lieu thereof “para-
graph (1)(A)”.

(2) Section 1863 of the Social Security Act is amended by striking
?c;lcf (é‘)and (cc)@)I)” and inserting in lieu thereof “(cc)2)I), and

X2)”’.

(3) Section 1864(a) of such Act is amended—

(A) by inserting “or whether an agency is a hospice program”
in the first sentence after “home health agency,”; and

(B) by striking out “or home health agency”’ in the second
sentence and inserting in lieu thereof “home health agency, or
hospice program”.

(4) Section 1865(a) of such Act is amended by striking out “or (0)”
in the last sentence and inserting in lieu thereof “(0), or (dd)”.

(5) Section 1866(b)(2)(A) of such Act is amended by striking out “or
(a)3)” and inserting in lieu thereof “‘(a)(3), or (a)(4)".

(6) Section 1866(b)(4)(A) of such Act is amended by inserting “or
hospice care” after “home health services”.

(h)(1)(A) Subject to subparagraph (B), the amendments made by
this section apply to hospice care provided on or after November 1,
1983, and before October 1, 1986.

(B) An individual who on October 1, 1986, has an election under
section 1812(d)(1) of the Social Security Act in effect for a period, is
entitled to hospice care benefits after that date during the remain-
der of that period and any consecutive period to which the individ-
ual would have been entitled before such date.



PUBLIC LAW 97-248—SEPT. 3, 1982

(2) In order to provide for the timely implementation of the
amendments made by this Act, the Secretary of Health and Human
Services shall, not later than September 1, 1983, promulgate such
final regulations as may be necessary to set forth—

(A) a description of the care ingluded in “hospice care” and
the standards for qualification of a “hospice program”, under
section 1861(dd) of the Social Security Act, and

(B) the standards for payment for hospice care under part A
of title XVIII of such Act, pursuant to section 1814(i) of such
Act.

(h)(1) Notwithstanding any provision of law which has the effect of
restricting the time period of a hospice demonstration project in
effect on July 15, 1982, pursuant to section 402(a) of the Social
Security Amendments of 1967, the Secretary of Health and Human
Services, upon request of the hospice involved, shall permit continu-
ation of the project until November 1, 1983, or, if later, the date on
which payments can first be made to any hospice program under the
amendments made by this section.

(2) Prior to September 30, 1983, the Secretary shall submit to
Congress a report on the effectiveness of demonstration projects
referred to in paragraph (1), including an evaluation of the cost-
effectiveness of hospice care, the reasonableness of the 40-percent
cap amount for hospice care as provided in section 1814(i) of the
Social Security Act (as added by this section), proposed methodology
for determining such cap amount, proposed standards for requiring
and measuring the maintenance of effort for utilizing volunteers as
required under section 1861(dd) of such Act, an evaluation of physi-
cian reimbursement for services furnished as a part of hospice care
and for services furnished to individuals receiving hospice care but
which are not reimbursed as a part of the hospice care, and any
proposed legislative changes in the hospice care provisions of title
XVIII of such Act.

(1)(1) The Secretary of Health and Human Services shall conduct a
study and, prior to January 1, 1986, report to the Congress on
whether or not the reimbursement method and benefit structure
(including copayments) for hospice care under title XVIII of the
Social Security Act are fair and equitable and promote the most
efficient provision of hospice care. Such report shall include the
feasibility and advisability of providing for prospective reimburse-
ment for hospice care, an evaluation of the inclusion of payment for
outpatient drugs, an evaluation of the need to alter the method of
reimbursement for nutritional, dietary, and bereavement counseling
as hospice care, and any recommendations for legislative changes in
the hospice care reimbursement or benefit structure.

(2) The Comptroller General shall monitor and evaluate the study
and the preparation of the report under paragraph (1).

(i) The Secretary of Health and Human Services shall grant
waivers of the limitations imposed by section 1814(i)(2) of the Social
Security Act (relating to the cap amount), section 1861(dd)(1)(G) of
such Act (relating to the limitations on the frequency and number of
respite care days), and section 1861(dd)2)(A)(iv) of such Act (relating
to the aggregate limit on the number of days of inpatient care), as
may be necessary to allow any institution which commenced oper-
ations as a hospice prior to January 1, 1975, to participate until
October 1, 1986, in a viable manner as a hospice program under title
XVIII of the Social Security Act.
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COVERAGE OF EXTENDED CARE SERVICES WITHOUT REGARD TO THREE-
DAY PRIOR HOSPITALIZATION REQUIREMENT

Sec. 123. (a) Section 1812(a)(2) of the Social Security Act is
amended by inserting “(A)” after “(2)” and by inserting before the
semicolon at the end the following: ¢, and (B) to the extent provided
in subsection (f), extended care services that are not post-hospital
extended care services”.

{(b) Section 1812 of such Act is further amended by redesignating
subsection (f) as subsection (g) and by inserting after subsection (e)
the following new subsection:

“(f)(1) The Secretary shall provide for coverage, under clause (B) of
subsection (a)2), of extended care services which are not post-
hospital extended care services at such time and for so long as the
Secretary determines, and under such terms and conditions
(described in paragraph (2)) as the Secretary finds appropriate, that
the inclusion of such services will not result in any increase in the
total of payments made under this title and will not alter the acute
care nature of the benefit described in subsection (a)(2).

“(2) The Secretary may provide—

“(A) for such limitations on the scope and extent of services
described in subsection (a)2)B) and on the categories of individ-
uals who may be eligible to receive such services, and

“(B) notwithstanding sections 1814, 1861(v), and 1886, for such
restrictions and alternatives on the amounts and methods of
payment for services described in such subsection,

as may be necessary to carry out paragraph (1).”.

PROVISION TEMPORARILY HOLDING PART B PREMIUM AT CONSTANT
PERCENTAGE OF COST

Skc. 124. (a)1) Section 1839(c)2) of the Social Security Act is
amended by striking out “except as provided in subsection (d)” and
inserting in lieu thereof “except as provided in subsections (d) and
(g)”.

(2) Section 1839(cX3) of such Act is amended by inserting ‘“(except
as otherwise provided in subsection (g))” after ‘“The monthly
premium shall”,

{b) Section 1839 of such Act is amended by adding at the end
thereof the following new subsection:

“(gX1) Notwithstanding the provisions of subsection (c), the
monthly premium for each individual enrolled under this part for
each month after June 1983 and prior to July 1985 shall be an
amount equal to 50 percent of the monthly actuarial rate for
enrollees age 65 and over, as determined under subsection (c)(1) and
applicable to such month.

“(2) Any increases in premium amounts taking effect prior to July
1985 by reason of paragraph (1) shall be taken into account for
Fl)néposes of determining increases thereafter under subsection
c)3).”.

(c) Section 1844(a)1) of such Act is amended by striking out
“section 1839(c)(3)" each place it appears in subparagraphs (A)i) and
(B)i) and inserting in lieu thereof in each instance ‘section
1839(cX3) or 1839(g), as the case may be”.
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SPECIAL ENROLLMENT PROVISIONS FOR MERCHANT SEAMEN

Sec. 125. (a) Any individual who—

(1) was entitled to medical, surgical, and dental treatment and
hospitalization under section 322(a) of the Public Health Service
Act (as in effect on September 30, 1981), including such entitle-
ment on the basis of continuing medical care under 42 C.F.R.
§ 32.17, at any time during the period beginning on March 10,
1981, and ending on October 1, 1981, and

(2) as of September 30, 1981, was eligible under section 1818(a)
or section 1836 of the Social Security Act to enroll in the
insurance program established by part A or part B, respectively,
of title XVIII of that Act (hereinafter in this section referred to
as the “respective program”),

may enroll (if not otherwise enrolled) in the respective program
during the period beginning on the first day of the first month
beginning at least 20 days after the date of the enactment of this Act
and ending on December 31, 1982.

(b)X(1) The coverage period under the respective program of an
individual who enrolls under subsection (a) shall begin—

(A) on the first day of the month following the month in
which the individual enrolls, or

(B) on October 1, 1981, if the individual files a request for this
subparagraph to apply and pays the monthly premiums for the
months so covered.

(2) The coverage period under the respective program of an indi-
vidual described in subsection (a) who enrolled in the respective
program before the enrollment period described in that subsection
shall be retroactively extended to October 1, 1981, if the individual
files a request before January 1, 1983, for such retroactive extension
and pays the monthly premiums for the months so covered.

(c)(1) For purposes of section 1839%(d) of the Social Security Act
with respect to the monthly premium for months after September
1981, if an individual described in subsection (a) has enrolled in the
insurance program under part B of title XVIII of the Social Security
Act at any time before the end of the enrollment period described in
subsection (a), any month (before the end of that enrollment period)
in which he was not enrolled in that program shall not be treated as
a month in which he could have been enrolled in the program.

(2) Paragraph (1) shall not apply to an individual—

(A) if the individual has enrolled in the insurance program
before March 10, 1981, unless the enrollment was terminated
solely because the individual lost eligibility to be so enrolled, or

(B) unless the individual applies for the benefit of such para-
graph before January 1, 1983.

(d)(1) The Secretary of Health and Human Services, beginning as
soon as possible but not later than 30 days after the date of the
enactment of this Act, shall provide for the dissemination of infor-
mation—

(A) to unions and other associations representing or assisting
seamen,

(B) to offices enrolling individuals under the respective pro-
grams, and

(C) to such other entities and in such a manner as will
effectively inform individuals eligible for benefits under this
section,

concerning the special benefits provided under this section.
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(2) An individual may establish that the individual was entitled at
a date to medical, surgical, and dental treatment and hospitalization
under section 322(a) of the Public Health Service Act (as in effect
before October 1, 1981) by providing—

(A) documentation relating to the status under which the
individual was provided care in (or under arrangements with) a
Public Health Service facility on that date,

(B) the individual’s seamen’s papers covering that date, or

(C) such other reasonable documentation as the Secretary
may require.

PART III—MISCELLANEOUS PROVISIONS

EXTENDING MEDICARE PROFICIENCY EXAMINATION AUTHORITY

Sec. 126. Section 1123(a) of the Social Security Act is amended by
striking out “December 31, 1981” and inserting in lieu thereof
“September 30, 1983".

REGULATIONS REGARDING ACCESS TO BOOKS AND RECORDS

Sec. 127. Section 952 of the Omnibus Reconciliation Act of 1980

(94 Stat. 2646) is amended—
(1) by inserting “(a)” after “Skc. 952.”, and
(2) by adding at the end the following new subsection:

“() Unless the Secretary of Health and Human Services first
publishes final regulations prescribing the criteria and procedures
described in the last sentence of section 1861(vX1XD) of the Social
Security Act by January 1, 1983, after providing a period of not less
than 60 days for public comment on proposed regulations, the
amendment made by subsection (a) shall only apply to books, docu-
ments, and records relating to services furnished (pursuant to con-
tract or subcontract) on or after the date on which final regulations
of the Secretary are first published.”.

TECHNICAL CORRECTIONS TO OMNIBUS BUDGET RECONCILIATION ACT OF
1981

Sec. 128. (a)1) Section 1861(cc)(1) of the Social Security Act is
amended, in the matter following subparagraph (H), by striking out
“outpatient” and inserting in lieu thereof “inpatient”.

(2) The second sentence of section 1862(b)1) of such Act is
amended by striking out “or plan”.

(3) Sec*ion 1862(bX2)A) of such Act is amended by striking out
“section 162(h}2)” and inserting in lieu thereof “section 162(i}2)”.

(4) The first sentence of section 1862(b}X2XB) of such Act is
amended by inserting “furnished” before ‘“to an individual”.

(5) Section 1866(b) of such Act is amended by striking out “(and in
the case of a skilled nursing facility, prior to the end of the term
specified in subsection (a)(1))” in the matter preceding paragraph (1}.

(6) The second subsection (c) of section 1884 of such Act is redesig-
nated as subsection (d).

(b) Section 162 of the Internal Revenue Code of 1954 is amended—

(1) by redesignating the subsection (i) (relating to cross refer-
ence), as redesignated by the Economic Recovery Tax Act of
1981 (Public Law 95-34), as subsection (j), and
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(2) by redesignating the subsection (h) (relating to group
health plans), as added by section 2146(b) of the Omnibus
Budget Reconciliation Act of 1981, as subsertion (i).

(c)(1) Section 2143(b)(1) of the Omnibus Budget Reconciliation Act
of 1981 is amended by striking out “costs” and inserting in lieu
thereof “cost”.

(2) Section 2203()(3) of such Act is amended by striking out
“August 1982” and inserting in lieu thereof “August 1981,

(d)(1) Sections 1842(b)(3)B)(ii)ID) and 1870(c) of the Social Security
Act are each amended by striking out ‘“1862” and inserting in lieu
thereof “1862(a)”.

(2) The final subparagraph (C) of section 1861(e) of such Act is
amended by striking out “may (i),” and inserting in lieu thereof “(i)
may”.

(3) Section 1865(b) of such Act is amended by striking out “an
institution” and ‘“‘such institution” and inserting in lieu thereof “a
hospital” and “the hospital”, respectively.

(4) Section 1866(a)(1)(B) of such Act is amended by inserting “of
section 1862(a)” after “(1) or (9)".

(e)(1) Any amendment to the Omnibus Budget Reconciliaton Act
of 1981 made by this section shall be effective as if it had been
originally included in the provision of the Omnibus Budget Recon-
ciliation Act of 1981 to which such amendment relates.

(2) Except as otherwise provided in this section, any amendment
to the Social Security Act or the Internal Revenue Code of 1954
made by this section (other than subsection (d)) shall be effective as
if it had been originally included as a part of that provision of the
Social Security Act or Internal Revenue Code of 1954 to which it
relates, as such provision of such Act or Code was amended by the
Omnibus Budget Reconciliaton Act of 1981.

(3) The amendments made by subsection (d) shall take effect upon
enactment.

Subtitle B—Medicaid

COPAYMENTS BY MEDICAID RECIPIENTS

Sec. 131. (a) Section 1902(a)(14) of the Social Security Act is
amended to read as follows:
“(14) provide that enrollment fees, premiums, or similar
charges, and deductions, cost sharing, or similar charges, may
be imposed only as provided in section 1916;”.
(b) Title XIX of the Social Security Act is amended by adding at
the end thereof the following new section:

“USE OF ENROLLMENT FEES, PREMIUMS, DEDUCTIONS, COST SHARING,
AND SIMILAR CHARGES

“Sec. 1916. (a) The State plan shall provide that in the case of
ir}:dividuals described in section 1902(aX10XA) who are eligible under
the plan—

“(1) no enrollment fee, premium, or similar charge will be
imposed under the plan;

“(2) no deduction, cost sharing or similar charge will be
imposed under the plan with respect to—
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“(A) services furnished to individuals under 18 years of
age (and, at the option of the State, individuals under 21,
20, or 19 years of age, or any reasonable category of individ-
uals 18 years of age or over),

“(B) services furnished to pregnant women, if such serv-
ices relate to the pregnancy or to any other medical condi-
tion which may complicate the pregnancy (or, at the option
of the State, any services furnished to pregnant women),

“(C) services furnished to any individual who is an inpa-
tient in a hospital, skilled nursing facility, intermediate
care facility, or other medical institution, if such individual
is required, as a condition of receiving services in such
institution under the State plan, to spend for costs of
medical care all but a minimal amount of his income
required for personal needs, or

“(D) emergency services (as defined by the Secretary),
family planning services and supplies described in section
1905(a)(4)(C), or services furnished to such an individual by
a health maintenance organization (as defined in section
1903(m)) in which he is enrolled; and

“(3) any deduction, cost sharing, or similar charge imposed
under the plan with respect to other such individuals or other
care and services will be nominal in amount (as determined by
the Secretary in regulations which shall, if the definition of
‘nominal’ under the regulations in effect on July 1, 1982 is
changed, take into account the level of cash assistance provided
in such State and such other criteria as the Secretary deter-
mines to be appropriate); except that a deduction, cost-sharing,
or similar charge of up to twice the nominal amount established
for outpatient services may be imposed by a State under a
waiver granted by the Secretary for services received at a
hospital emergency room if the services are not emergency
services (referred to in paragraph (2)D)) and the State has
established to the satisfaction of the Secretary that individuals
eligible for services under the plan have actually available and
accessible to them alternative sources of nonemergency, outpa-
tient services.

“(b) The State plan shall provide that in the case of individuals

other than those described in section 1902(a)(10)(A) who are eligible
under the plan—

“{1) there may be imposed an enrollment fee, premium, or
similar charge, which (as determined in accordance with stand-
ards prescribed by the Secretary) is related to the individual’s
income,

“(2) no deduction, cost sharing, or similar charge will be
imposed under the plan with respect to—

“(A) services furnished to individuals under 18 years of
age (and, at the option of the State, individuals under 21,
20, or 19 years of age, or any reasonable category of individ-
uals 18 years of age or over),

“(B) services furnished to pregnant women, if such serv-
ices relate to the pregnancy or to any other medical condi-
tion which may complicate the pregnancy (or, at the option
of the State, any services furnished to pregnant women),

“(C) services furnished to any individual who is an inpa-
tient in a hospital, skilled nursing facility, intermediate
care facility, or other medical institution, if such individual
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is required, as a condition of receiving services in such
institution under the State plan, to spend for costs of
medical care all but a minimal amount of his income
required for personal needs, or

“(D) emergency services (as defined by the Secretary),
family planning services and supplies described in section
1905(a)4)C), or (at the option of the State) services fur-
nished to such an individual by a health maintenance
organization (as defined in section 1303(m)) in which he is
enrolled; and

“(3) any deduction, cost sharing, or similar charge imposed
under the plan with respect to other such individuals or other
care and services will be nominal in amount (as determined by
the Secretary in regulations which shall, if the definition of
‘nominal’ under the regulations in effect on July 1, 1982 is
changed, take into account the level of cash assistance provided
in such State and such other criteria as the Secretary deter-
mines to be appropriate); except that a deduction, cost-sharing,
or similar charge of up to twice the nominal amount established
for outpatient services may be imposed by a State under a
waiver granted by the Secretary for services received at a
hospital emergency room if the services are not emergency
services (referred to in paragraph (2)(D)) and the State has
established to the satisfaction of the Secretary that individuals
eligible for services under the plan have actually available and
accessible to them alternative sources of nonemergency, outpa-
tient services.

“(c) The State plan shall require that no provider participating
under the State plan may deny care or services to an individual
eligible for such care or services under the plan on account of such
individual’s inability to pay a deduction, cost sharing, or similar
charge. The requirements of this subparagraph shall not extinguish
the liability of the individual to whom the care or services were
fllllrnished for payment of the deduction, cost sharing, or similar
charge.

“(d) No deduction, cost sharing, or similar charge may be imposed
under any waiver authority of the Secretary unless authorized
under this section, unless such waiver is for a demonstration project
whick the Secretary finds after public notice and opportunity for
comment—

“(1) will test a unique and previously untested use of copay-
ments,

“(2) is limited to a period of not more than two years,

“(3) will provide benefits to recipients of medical assistance
which can reasonably be expected to be equivalent to the risks
to the recipients,

‘‘(4) is based on a reasonable hypothesis which the demonstra-
tion is designed to test in a methodologically sound manner,
including the use of control groups of similar recipients of
medical assistance in the area, and

“(5) in which participation is voluntary, or in which provision
is made for assumption of liability for preventable damage to
the health of recipients of medical assistance resulting from
involuntary participation.”.

(b) Section 1902(a)(10) of such Act is amended in the matter
following subparagraph (D)—

(1) by striking out “and” before “(III)”’; and
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(2) by inserting before the semicolon at the end thereof the
following: “and (IV) the imposition of a deductible, cost sharing,
or similar charge for any item or service furnished to an
individual not eligible for the exemption under section
1916(a)X2) or (bX2) shall not require the imposition of a deduct-
ible, cost sharing, or similar charge for the same item or service
furnished to an individual who is eligible for such exemption”.

(c)X1) Except as provided in paragraph (2), the amendments made
by this section shall become effective on October 1, 1982,

(2) In the case of a State plan for medical assistance under title
XIX of the Social Security Act which the Secretary of Health and
Human Services determines requires State legislation in order for
the plan to meet the additional requirements imposed by the amend-
ments made by this section, the State plan shall not be regarded as
failing to comply with the requirements of such title solely on the
basis of its failure to meet these additional requirements before the
first day of the first calendar quarter beginning after the close of the
first regular session of the State legislature that begins after the
date of the enactment of this Act.

MODIFICATIONS IN LIEN PROVISIONS

Sec. 132. (a) Section 1902(a)(18) of the Social Security Act is
amended to read as follows:

“(18) comply with the provisions of section 1917 with respect
to liens, adjustments and recoveries of medical assistance cor-
rectly paid, and transfers of assets;”.

(b) Title XIX of such Act is amended by adding after section 1916
(added by section 131 of this Act) the following new section:

“LIENS, ADJUSTMENTS AND RECOVERIES, AND TRANSFERS OF ASSETS

“Sec. 1917. (aX1) No lien may be imposed against the property of
any individual prior to his death on account of medical assistance
paid or to be paid on his behalf under the State plan, except—

“(A) pursuant to the judgment of a court on account of
benefits incorrectly paid on behalf of such individual, or

“(B) in the case of the real property of an individual—

“G) who is an inpatient in a skilled nursing facility,
intermediate care facility, or other medical institution, if
such individual is required, as a condition of receiving
services in such institution under the State plan, to spend
for costs of medical care all but a minimal amount of his
income required for personal needs, and

“(ii) with respect to whom the State determines, after
notice and opportunity for a hearing (in accordance with
procedures established by the State), that he cannot reason-
ably be expected to be discharged from the medical institu-
tion and to return home,

except as provided in paragraph (2).

“2) No lien may be imposed under paragraph (1XB) on such
individual’s home if—

“(A) the spouse of such individual,

“B) such individual’s child who is under age 21, or (with
respect to States eligible to participate in the State program
established under title XV1) is blind or permanently and totally
disabled, or (with respect to States which are not eligible to



PUBLIC LAW 97-248—SEPT. 3, 1982

participate in such program) is blind or disabled as defined in
section 1614, or

‘“C) a sibling of such individual (who has an equity interest in
such home and who was residing in such individual’s home for a
period of at least one year immediately before the date of the
individual’s admission to the medical institution),

is lawfully residing in such home.

“(3) Any lien imposed with respect to an individual pursuant to
paragraph (1)(B) shall dissolve upon that individual’s discharge from
the medical institution and return home.

“(b)X1) No adjustment or recovery of any medical assistance cor-
rectly paid on behalf of an individual under the State plan may be
made, except—

“(A) in the case of an individual described in subsection
(a)(1)(B), from his estate or upon sale of the property subject to a
lien imposed on account of medical assistance paid on behalf of
such individual, and

“(B) in the case of any other individual who was 65 years of
age or older when he received such assistance, from his estate.

“(2) Any adjustment or recovery under paragraph (1) may be made
only after the death of the individual’s surviving spouse, if any, and
only at a time—

“(A) when he has no surviving child who is under age 21, or
(with respect to States eligible to participate in the State pro-
gram established under title XVI) is blind or permanently and
totally disabled, or (with respect to States which are not eligible
to participate in such program) is blind or disabled as defined in
section 1614; and

“(B) in the case of a lien on an individual’'s home under
subsection (a)(1¥B), when—

“(i) no sibling of the individual (who was residing in the
individual’s home for a period of at least one year immedi-
ately before the date of the individual’s admission to the
medical institution), and

“(i1) no son or daughter of the individual (who was resid-
ing in the individual’s home for a period of at least two
years immediately before the date of the individual’s admis-
sion to the medical institution, and who establishes to the
satisfaction of the State that he or she provided care to such
individual which permitted such individual to reside at
home rather than in an institution),

is lawfully residing in such home and has lawfully resided in
such home on a continuous basis since the date of the individ-
ual’s admission to the medical institution.

“{c)(1) Notwithstanding any other provision of this title, an indi-
vidual who would otherwise be eligible for medical assistance under
the State plan approved under this title may be denied such assist-
ance if such individual would not be eligible for such medical
assistance but for the fact that he disposed of resources for less than
fair market value. If the State plan provides for the denial of such
assistance by reason of such disposal of resources, the State plan
shall specify a procedure for implementing such denial which,
except as provided in paragraph (2), is not more restrictive than the
procedure specified in section 1613(c) of this Act, and which may
provide for a waiver of denial of such assistance in any instance
where the State determines that such denial would work an undue
hardship.
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“2XA) In any case where the uncompensated value of disposed of
resources exceeds $12,000, the State plan may provide for a period of
ineligibility which exceeds 24 months. If a State plan provides for a
period of ineligibility exceeding 24 months, such plan shall provide
for the period of ineligibility to bear a reasonable relationship to
such uncompensated value.

“(B)i) In the case of any individual who is an inpatient in a skilled
nursing facility, intermediate care facility, or other medical institu-
tion, if such individual is required, as a condition of receiving
services in such institution under the State plan, to spend for costs
of medical care all but a minimal amount of his income required for
personal needs, and, who, at any time during or after the 24-month
period immediately prior to application for medical assistance under
the State plan, disposed of a home for less than fair market value,
the State plan (subject to clause (iii)) may provide for a period of
ineligibility for medical assistance in accordance with clause (ii).

“(ii) If the State plan provides for a period of ineligibility under
clause (i), such plan—

“(I) shall provide that such individual shall be ineligible for
all medical assistance for a period of 24 months after the date
on which he disposed of such home, except that, in the case
where the uncompensated value of the home is less than the
average amount payable under the State plan as medical assist-
ance for 24 months of care in a skilled nursing facility, the
period of ineligibility shall be such shorter time as bears a
reasonable relationship (based upon the average amount pay-
able under the State plan as medical assistance for care in a
skilled nursing facility) to the uncompensated value of the
home, and

“(II) may provide (at the option of the State) that, in the case
where the uncompensated value of the home is more than the
average amount payable under the State plan as medical assist-
ance for 24 months of care in a skilled nursing facility, such
individual shall be ineligible for all medical assistance for a
period in excess of 24 months after the date on which he
disposed of such home which bears a reasonable relationship
(based upon the average amount payable under the State plan
as medical assistance for care in a skilled nursing facility) to the
uncompensated value of the home.

“(i11) An individual shall not be ineligible for medical assistance
by reason of clause (i) if—

“(I) a satisfactory showing is made to the State (in accordance
with any regulations promulgated by the Secretary) that the
individual cannot reasonably be expected to be discharged from
the medical institution and to return to that home,

“(ID) title to such home was transferred to the individual’s
spouse or child who is under age 21, or (with respect to States
eligible to participate in the State program established under
title XV]) is blind or permanently and totally disabled, or (with
respect to States which are not eligible to participate in such
program) is blind or disabled as defined in section 1614,

‘II1) a satisfactory showing is made to the State (in accord-
ance with any regulations promulgated by the Secretary) that
the individual intended to dispose of the home either at fair
market value, or for other valuable consideration, or

“(IV) if the State determines that denial of eligibility would
work an undue hardship.
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“3) In any case where an individual is ineligible for medical
assistance under the State plan solely because of the applicability to
such individual of the provisions of section 1613(c), the State plan
may provide for the eligibility of such individual for medical assist-
ance under the plan if such individual would be so eligible if the
State plan requirements with respect to disposal of resources appli-
cable under paragraphs (1) and (2) of this subsection were applied in
lieu of the provisions of section 1613(c).”.

(c) Section 1902 of such Act is amended by striking out subsection
(j) thereof.

(d) The amendments made by this section shall become effective
on the date of the enactment of this Act, but the provisions of
section 1917(cX2)(B) of the Social Security Act shall not apply with
respect to a transfer of assets which took place prior to such date of
enactment.

LIMITATION OF FEDERAL FINANCIAL PARTICIPATION IN ERRONEOUS
MEDICAL ASSISTANCE EXPENDITURES

Skc. 133. (a) Section 1903 of the Social Security Act is amended by
adding at the end thereof the following new subsection:

“(u)(1)(A) Notwithstanding subsection (a)(1), if the ratio of a State’s
erroneous excess payments for medical assistance (as defined in
subparagraph (D)) to its total expenditures for medical assistance
under the State plan approved under this title exceeds 0.03, for the
period consisting of the third and fourth quarters of fiscal year 19883,
or for any full fiscal year thereafter, then the Secretary shall make
no payment for such period or fiscal year with respect to so much of
such erroneous excess payments as exceeds such allowable error
rate of 0.03.

“(B) The Secretary may waive, in certain limited cases, all or part
of the reduction required under subparagraph (A) with respect to
any State if such State is unable to reach the allowable error rate
for a period or fiscal year despite a good faith effort by such State.

“(C) In estimating the amount to be paid to a State under subsec-
tion (d), the Secretary shall take into consideration the limitation on
Federal financial participation imposed by subparagraph (A) and
shall reduce the estimate he makes under subsection (dX1), for
purposes of payment to the State under subsection (d)(3), in light of
any expected erroneous excess payments for medical assistance
(estimated in accordance with such criteria, including sampling
procedures, as he may prescribe and subject to subsequent adjust-
ment, if necessary, under subsection (d)(2)).

“(DXi) For purposes of this subsection, the term ‘erroneous excess
payments for medical assistance’ means the total of—

“(I) payments under the State plan with respect to ineligible
individuals and families, and

“(ID overpayments on behalf of eligible individuals and fami-
lies by reason of error in determining the amount of expendi-
tures for medical care required of an individual or family as a
condition of eligibility.

“(ii) In determining the amount of erroneous excess payments for
medical assistance to an ineligible individual or family under clause
(iXD), if such ineligibility is the result of an error in determining the
amount of the resources of such individual or family, the amount of
the erroneous excess payment shall be the smaller of (I) the amount
of the payment with respect to such individual or family, or (II) the
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difference between the actual amount of such resources and the
allowable resource level established under the State plan.

“(iii) In determining the amount of erroneous excess payments for
medical assistance to an individual or family under clause Gi)XII), the
amount of the erroneous excess payment shall be the smaller of (I)
the amount of the payment on behalf of the individual or family, or
(II) the difference between the actual amount incurred for medical
care by the individual or family and the amount which should have
been incurred in order to establish eligibility for medical assistance.

“(E) For purposes of subparagraph (D), there shall be excluded, in
determining both erroneous excess payments for medical assistance
and total expenditures for medical assistance—

‘(i) payments with respect to any individual whose eligibility
therefor was determined exclusively by the Secretary under an
agreement pursuant to section 1634 and such other classes of
individuals as the Secretary may by regulation prescribe whose
eligibility was determined in part under such an agreement;
and

“(ii) payments made as the result of a technical error.

“(2) The State agency administering the plan approved under this
title shall, at such times and in such form as the Secretary may
specify, provide information on the rates of erroneous excess pay-
ments made (or expected, with respect to future periods specified by
the Secretary) in connection with its administration of such plan,
together with any other data he requests that are reasonably neces-
sary for him to carry out the provisions of this subsection.

“(3)A) If a State fails to cooperate with the Secretary in providing
information necessary to carry out this subsection, the Secretary,
directly or through contractual or such other arrangements as he
may find appropriate, shall establish the error rates for that State
on the basis of the best data reasonably available to him and in
accordance with such techniques for sampling and estimating as he
finds appropriate.

“B) In any case in which it is necessary for the Secretary to
exercise his authority under subparagraph (A) to determine a
State’s error rates for a fiscal year, the amount that would other-
wise be payable to such State under this title for quarters in such
year shall be reduced by the costs incurred by the Secretary in
making (directly or otherwise) such determination.

“(4) This subsection shall not apply with respect to Puerto Rico,
Guam, the Virgin Islands, the Northern Mariana Islands, or Ameri-
can Samoa.”.

(b) The amendment made by subsection (a) shall become effective
on the date of the enactment of this Act.

() No provision of law limiting Federal financial participation
with respect to erroneous payments made by States under a State
plan approved under title XIX of the Social Security Act (including
any provision contained in, or incorporated by reference into, any
appropriation Act or resolution making continuing appropriations),
other than the limitations contained in section 1903 of such Act,
shall be effective with respect to payments to States under such
section 1903 for quarters beginning on or after October 1, 1982,
unless such provision of law is enacted after the date of the date of
the enactment of this Act and expressly provides that such limita-
tion is in addition to or in lieu of the limitations contained in section
1903 of the Social Security Act.
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MEDICAID COVERAGE OF HOME CARE FOR CERTAIN DISABLED CHILDREN

SEc. 134. (a) Section 1902(e) of the Social Security Act is amended
by adding at the end the following new paragraph:
“(3) At the option of the State, any individual who—
“(A) is 18 years of age or younger and qualifies as a disabled
individual under section 1614(a);
“(B) with respect to whom there has been a determination by
the State that—

“(i) the individual requires a level of care provided in a
hospital, skilled nursing facility, or intermediate care
facility,

“(ii) it is appropriate to provide such care for the individ-
ual outside such an institution, and

“(iii) the estimated amount which would be expended for
medical assistance for the individual for such care outside
an institution is not greater than the estimated amount
which would otherwise be expended for medical assistance
for the individual within an appropriate institution; and

“(C) if the individual were in a medical institution, would be
eligible to have a supplemental security income (or State sup-
plemental) payment made with respect to him under title XVI,

shall be deemed, for purposes of this title only, to be an individual
with respect to whom a supplemental security income payment, or
)S(t‘?’gq’supplemental payment, respectively, is being paid under title

(b) The amendment made by subsection (a) shall become effective
on October 1, 1982,

SIX-MONTH MORATORIUM ON DEREGULATION OF SKILLED NURSING AND
INTERMEDIATE CARE FACILITIES

Sec. 135. The Secretary of Health and Human Services may not
promulgate any change in the regulations prescribed under—

(1) subpart K of part 405 of subchapter B (relating to medicare
conditions of participation of skilled nursing facilities),

(2) so much of subpart S of part 405 of subchapter B (relating
to certification procedure for providers) as relates to certifica-
tion of skilled nursing facilities, and

(3) subparts C, D, and E of part 442 of subchapter C (relating
to medicaid certification and requirements for skilled nursing
and intermediate care facilities),

of chapter IV of title 42 of the Code of Federal Regulations until the
first day of the seventh calendar month beginning after the date of
the enactment of this Act unless ordered to do so by a court of
competent jurisdiction.

MEDICAID PROGRAM IN AMERICAN SAMOA

Sec. 136. {a) Section 1101(a)1) of the Social Security Act is
amended by inserting “and American Samoa” after “Such term
when used in title XIX also includes the Northern Mariana
Islands”.

(b) Section 1108(c) of such Act is amended—

(1) by striking out “and” at the end of paragraph (3);
(2) by striking out the period at the end of paragraph (4) and
inserting in lieu thereof “, and”’; and
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(3) by adding at the end thereof the following:
“(5) American Samoa shall not exceed $750,000.”.

(¢) Section 1905(b)(2) of such Act is amended by striking out “and
the Northern Mariana Islands” and inserting in lieu thereof “the
Northern Mariana Islands, and American Samoa”.

(d) Section 1902 of such Act (as amended by section 132(c) of this
Act) is amended by adding at the end thereof the following new
subsection:

“j) Notwithstanding any other requirement of this title, the
Secretary may waive or modify any requirement of this title with
respect to the medical assistance program in American Samoa,
other than a waiver of the Federal medical assistance percentage,
the limitation in section 1108(c), or the requirement that payment
may be made for medical assistance only with respect to amounts
expended by American Samoa for care and services described in
paragraphs (1) through (18) of section 1305(a).”.

(e) The amendments made by this section shall become effective
on October 1, 1982,

TECHNICAL CORRECTIONS FROM OMNIBUS BUDGET RECONCILIATION ACT
OF 1981

Sec. 137. (a)(1) Section 2161(b) of the Ominbus Budget Reconcili-
ation Act of 1981 is amended by striking out “Section 1902” and
inserting in lieu thereof “Section 1903”.

(2) Paragraphs (1) and (2) of section 2161(c) of such Act are each
amended by striking out “section 1902” and inserting in lieu thereof
in each instance “section 1903”.

(8) Section 2171(a)3) of such Act is amended by striking out “by
striking out paragraph (C)” and inserting in lieu thereof “by strik-
ing out ‘(C) if medical assistance’ and all that follows through the
semicolon preceding ‘except that’ .

(4) Section 2181(b) of such Act is amended by inserting before the
period at the end thereof the following: “, except that, in the case of
a State plan under title XIX of the Social Security Act which the
Secretary determines requires State legislation in order to incorpo-
rate the provisions required to be included by this section into such
State plan, the State plan shall not be regarded as failing to comply
with the requirements of such title solely on the basis of its failure
to include the provisions required to be included in such State plan
by subsection (a)2) of this section before the first day of the first
calendar quarter beginning after the close of the first regular
session of the State legislature that begins after the date of enact-
ment of this Act, but the requirements previously set forth in
paragraphs (1) through (3) of section 403(g) of the Social Security Act
(prior to its repeal by this section) shall apply under title XIX of
such Act to such State on and after October 1, 1981, whether or not
the provisions required to be included by this section in the State
plan under title XIX have been incorporated into such State plan”.

(5) Section 2193(c)(3)B) of such Act i1s amended by striking out “or
X’ ” and inserting in lieu thereof “or XIX’ ”,

(b)(1) Section 501(bX1XD) of the Social Security Act is amended by
striking out “title IV” and inserting in lieu thereof “title VI".

(2) Section 501(b)2) of such Act is amended by striking out “sec-
tion 624 of the Economic Opportunity Act of 1964” and inserting in
geu tfhegeof “section 673(2) of the Omnibus Budget Reconciliation

ct of 1981”7,
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(3) Section 505(2)(B) of such Act is amended by striking out
“502(b)(1)’ and inserting in lieu thereof “501(b)1)”.

(4) Section 505(2)(D) of such Act is amended by striking out “the
State imposes any charges” and inserting in lieu thereof “any
charges are imposed”.

(5) Section 1134(4) of such Act is amended by striking out “scale”
and inserting in lieu thereof “sale”.

(6) The heading of title XVTI of such Act as such title applies in the
case of Puerto Rico, Guam, and the Virgin Islands is amended by
striking out “, OR FOR SUCH AID FOR THE AGED”.

(7) Section 1902(a)(10)(A) of such Act is amended to read as follows:

“(A) for making medical assistance available, including at

least the care and services listed in paragraphs (1) through (5)
and (17) of section 1905(a), to—

“(i) all individuals receiving aid or assistance under any
plan of the State approved under title I, X, XIV, or XVI, or
part A or part E of title IV (including pregnant women
deemed by the State to be receiving such aid as authorized
in section 406(g) and individuals considered by the State to
be receiving such aid as authorized under section 414(g)), or
with respect to whom supplemental security income bene-
fits are being paid under title XVI; and

“(ii) at the option of the State, to any group or groups of
individuals described in section 1905(a) (or, in the case of
individuals described in section 1905(a)i), to any reasonable
categories of such individuals) who are not individuals
described in clause (i) of this subparagraph but—

“(I) who meet the income and resources requirements
of the appropriate State plan described in clause (i) or
the supplemental security income program (as the case
may be),

“(II) who would meet the income and resources
requirements of the appropriate State plan described in
clause (i) if their work-related child care costs were
paid from their earnings rather than by a State agency
as a service expenditure,

“(II1) who would be eligible to receive aid under the
appropriate State plan described in clause (i) if cover-
age under such plan was as broad as allowed under
Federal law,

“(IV) with respect to whom there is being paid, or
who are eligible, or would be eligible if they were not in
a medical institution, to have paid with respect to
them, aid or assistance under the appropriate State
plan described in clause (i), supplemental security
income benefits under title XVI, or a State supplemen-
tary payment;

“(V) who are in a medical institution, who meet the
resource requirements of the appropriate State plan
described in clause (i) or the supplemental security
income program, and whose income does not exceed a
separate income standard established by the State
which is consistent with the limit established under
section 1903(f)(4)C), or

“(VI) who would be eligible under the State plan
under this title if they were in a medical institution,
with respect to whom there has been a determination
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that but for the provision of home or community-based
services described in section 1915(c) they would require
the level of care provided in a hospital, skilled nursing
facility or intermediate care facility the cost of which
could be reimbursed under the State plan, and who will
receive home or community-based services pursuant to
a9 vgaiver granted by the Secretary under section
1915(c);”.

(8) Section 1902(a)}10)C)(i) of such Act is amended—

II(A) by striking out “and (II)” and inserting in lieu thereof ¢,
(ID”’; and

(B) by inserting before the semicolon at the end thereof “, and
(ITID) the single standard to be employed in determining income
and resource eligibility for all such groups, and the methodology
to be employed in determining such eligibility, which shall be
the same methodology which would be employed under the
supplemental security income program in the case of groups
consisting of aged, blind, or disabled individuals in a State in
which such program is in effect, and which shall be the same
methodology which would be employed under the appropriate
State plan (described in subparagraph (A)i)) to which such
group is most closely categorically related in the case of other
gl‘OUpS”.

(9) Section 1902(a)(10)C)(ii)XID) of such Act is amended by striking
out “described in section 1905(a)i)” and inserting in lieu thereof
“under the age of 18 who (but for income and resources) would be
eligible for medical assistance as an individual described in subpara-
graph (A)i)”.

(10) Section 1902(b) of such Act is amended by striking out para-
graph (2) and redesignating paragraphs (3) and (4) as paragraphs (2)
and (3), respectively.

(11) Section 1903(g)1) of such Act is amended by inserting “or
which is a qualified health maintenance organization (as defined in
section 1310(d) of the Public Health Service Act)” after “as defined
in section 1876".

(12) Section 1903(g)(1XA) of such Act is amended by striking out
“intermediate care facility services described in section 1905(d)” and
inserting in lieu thereof “intermediate care facility services pro-
vided in an institution for the mentally retarded”.

(13) Section 1903(k) of such Act is amended by striking out “sec-
tion 1876” and inserting in lieu thereof ‘“subsection (m) of this
section”.

(14) Section 1903(m)(2XA) of such Act is amended—

(A) by striking out “and” before “(II)” in clause (iv) and
inserting in lieu thereof ‘“or”’; and

(B) by striking out “unforseen” in clause (vii) and inserting in
lieu thereof “unforeseen”.

(15) Section 1903(s) of such Act is amended—

(A) in paragraph (1)A), by striking out “made before fiscal
}1’53.19:”1981,, and inserting in lieu thereof “made before fiscal year

(B) in paragraph (1)XA), by striking out “without regard to
payments under subsection (t) and” and inserting in lieu thereof
“without regard to payments under subsections (a)6) and (1),
without regard to payments for claims relating to expenditures
made for medical assistance for services received through a
facility of the Indian Health Service, and”;
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(C) in paragraph (1)XC), by inserting “a program in operation
under” before “a plan approved under this title”;

(D) in paragraph (3)(D)—

(i) by striking out “determines that” and inserting in lieu
thereof “must determine that”’;

(ii) by striking out “most recent calendar year” and
inserting in lieu thereof “most recent year (which shall
consist of a 12-month period determined by the Secretary
for this purpose)”’;

(iii) by striking out “2 or 3 calendar year period” and
inserting in lieu thereof *“2- or 3-year period”’; and

(iv) by striking out “calendar” each place it appears;

(E) in paragraph (4)XB), by inserting “and paragraph (3xXD)"’
after “subparagraph (A)"’; and

(F) in paragraph (5)(A)i), by inserting “(including amounts
saved, to the extent such amounts can be documented to the
satisfaction of the Secretary, by reason of the suspension or
termination of a provider or other person for fraud or abuse, but
only during the period of such suspension or termination or, if
shorter, the l-year period beginning on the date of such termi-
nation or suspension)” after ‘‘recovered or diverted”.

(16) Section 1903(t) of such Act (as added by section 2161(b) of the
Omnibus Budget Reconciliation Act of 1981 as amended by subsec-
tion (a) of this section) is amended—

(A) in paragraphs (1)(A) and (2)(A), by striking out “other than
interest paid under subsection (d)5)”’ each place it appears and
inserting in lieu thereof in each instance “other than payments
under subsection (a)6), interest paid under subsection (d)(5), and
payments for claims relating to expenditures made for medical
assistance for services received through a facility of the Indian
Health Service”;

(B) in paragraph (1)B), by striking out “between September
1982 and September 1983” and inserting in lieu thereof ““for the
12-month period ending on September 30, 1983";

(C) in paragraph (1XC), by striking out ‘“between September
1982 and September 1984”" and inserting in lieu thereof “for the
24-month period ending on September 30, 1984";

(D) in subparagraphs (B) and (C) of paragraph (1), by striking
out “consumer price index for all urban consumers (published
by the Bureau of Labor Statistics)’ each place it appears and
inserting in lieu thereof in each instance “Consumer Price
Index for all urban consumers (U.S. city average) published by
the Bureau of Labor Statistics”; and

(E) by amending paragraph (3) to read as follows:

“(3) Only for the purpose of computing under this subsection the
Federal share of expenditures for a State for fiscal years 1982, 1983,
and 1984 (in the case of the payment which may be made for the
first quarter of fiscal years 1983, 1984, and 1985, respectively), the
Federal medical assistance percentage for fiscal years 1982, 1983,
and 1984 shall be the Federal medical assistance percentage for
States in effect for fiscal year 1981, disregarding any change in such
percentage after fiscal year 1981.”.

(17) Section 1905(a)(i) of such Act is amended by striking out “‘or
any reasonable category of such individuals,”.

(18) Section 1905(a) of such Act is amended by striking out “or’”” at
the end of clause (vi), inserting “or’’ at the end of clause (vii), and
inserting after clause (vii) the following:
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“(viii) pregnant women,”’.

95 Stat. 809. (19)A) Section 1915(b) of such Act is amended by striking out “and

42 USC 1396n.  gection 1903(m)”.

42 USC 1396n (B) The amendment made by subparagraph (A) shall not apply

note. with respect to any waiver if such waiver was granted, and the
arrangement covered by the waiver was in place, prior to August 10,
1982.

(20) Section 1915(b)(1) of such Act is amended—

(A) by inserting “primary care” before ‘‘case-management
system’’; and

(B) by striking out “primary care services’ and inserting in
lieu thereof “medical care services”.

(21) Section 1915(c)X1) of such Act is amended by inserting “pay-
ment for part or all of the cost of”’ after “may include as ‘medical
assistance’ under such plan”.

{22) Section 1915(c)2)B) of such Act is amended to read as follows:

“(B) the State will provide, with respect to individuals who—

“(i) are entitled to medical assistance for skilled nursing
facility or intermediate care facility services under the
State plan,

“(il) may require such services, and

“(iil) may be eligible for such home or community-based
care under such waiver,

for an evaluation of the need for such services;”.

(23) Section 1915(c)3) of such Act is amended—

(A) by striking out “subsection (a)1)” and inserting in lieu
thereof ‘“‘section 1902(a)(1)”’; and

(B) by striking out “subsection (a}10) of section 1902 and
inserting in lieu thereof “section 1902(a)10)”.

(24) Section 1915(c)(4) of such Act is amended by striking out “this
section’’ and inserting in lieu thereof “this subsection’.

(25) Section 1915(f) of such Act is amended by inserting “approval
of”” before “‘a proposed State plan”.

95 Stat. 789. (26) Subsection (a) of section 1128A of such Act is amended by
42USC1320a-Ta. gtriking out all that precedes “shall be subject” and inserting in lieu
thereof the following:

“(a) Any person (including an organization, agency, or other
entity) that—

‘(1) presents or causes to be presented to an officer, employee,
or agent of the United States, or of any department or agency
thereof, or of any State agency (as defined in subsection (h)(1)), a
claim (as defined in subsection (h)2)) that the Secretary deter-
mines is for a medical or other item or service—

“(A) that the person knows or has reason to know was not
provided as claimed, or

“(B) payment for which may not be made under the
program under which such claim was made, pursuant to a

42 USC 1320a-7, determination by the Secretary under section 1128, 1160(b),
1320¢-9, 1395y. or 1862(d), or pursuant to a determination by the Secretary
42 USC 1395ce. under section 1866(b)(2) with respect to which the Secretary

has initiated termination proceedings; or
“(2) presents or causes to be presented to any person a request
for payment which is in violation of the terms of (A) an assign-
42 USC 1395u. ment under section 1842(b)(3)XB)(ii), or (B) an agreement with a
State agency not to charge a person for an item or service in
excess of the amount permitted to be charged,”.
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(27) Section 1903(s)5)(B) of such Act is amended by inserting “or
quarters” after “carried forward to the following quarter”.

(c)(1) Section 914(b)}2XA) of the Omnibus Reconciliation Act of
1980 is amended by striking out “medical assistance” and all that
follows and inserting in lieu thereof “cost reporting periods, begin-
ning on or after April 1, 1981, of an entity providing services under a
State plan approved under title XIX of the Social Security Act.”.

(2) Section 914(c)2) of the Omnibus Reconciliation Act of 1980 is
amended by striking out “services provided” and all that follows and
inserting in lieu thereof ‘‘cost reporting periods, beginning on or
after April 1, 1981, of an entity providing services under a State plan
approved under title V of the Social Security Act.”.

(dX1) Except as otherwise provided in this section, any amend-
ment to the Omnibus Budget Reconciliation Act of 1981 made by
this section shall be effective as if it had been originally included in
the provision of the Omnibus Budget Reconciliation Act of 1981 to
which such amendment relates.

(2) Except as otherwise provided in this section, any amendment
to the Social Security Act made by the preceding provisions of this
section shall be effective as if it had been originally included as a
part of that provision of the Social Security Act to which it relates,
as such provision of the Social Security Act was amended by the
Omnibus Budget Reconciliation Act of 1981.

(e) Section 1902(a) of the Social Security Act is amended in the
matter following paragraph (44) by inserting “, (26)”" after “(9XA)”.

(f) Section 1905(h)(1)(C) of the Social Security Act is amended by
redesignating clauses (i) and (ii) as subclauses (I) and (II) respec-
tively, and by redesignating clauses (A) and (B) as clauses (i) and (ii)
respectively.

(g) Effective October 1, 1982, section 1903(f)(3) of the Social Secu-
rity Act is amended by striking out ‘“(without regard to section
408",

Subtitle C—Utilization and Quality Control
Peer Review

SHORT TITLE OF SUBTITLE

Sec. 141. This subtitle may be cited as the “Peer Review Improve-
ment Act of 1982”.

REQUIREMENT FOR SECRETARY TO ENTER INTO CONTRACTS

Sec. 142. Section 1862 of the Social Security Act is amended by
adding at the end thereof the following new subsection:

“(g) The Secretary shall, in making the determinations under
paragraphs (1) and (9) of subsection (a), and for the purposes of
promoting the effective, efficient, and economical delivery of health
care services, and of promoting the quality of services of the type for
which payment may be made under this title, enter into contracts
with utilization and quality control peer review organizations pursu-
ant to part B of title XI of this Act.”.
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ESTABLISHMENT OF UTILIZATION AND QUALITY CONTROL PEER REVIEW
PROGRAM

SEc. 143. Part B of title XI of the Social Security Act is amended
to read as follows:

“PART B—PEER REVIEW OF THE UTILIZATION AND
QUALITY OF HEALTH CARE SERVICES

“PURPOSE

42 USC 1320c. “Sgc. 1151. The purpose of this part is to establish the contracting
process which the Secretary must follow pursuant to the require-

42 USC 1395y. ments of section 1862(g) of this Act, including the definition of the
utilization and quality control peer review organizations with which
the Secretary shall contract, the functions such peer review organi-
zations are to perform, the confidentiality of medical records, and
related administrative matters to facilitate the carrying out of the
purposes of this part.

“DEFINITION OF UTILIZATION AND QUALITY CONTROL PEER REVIEW
ORGANIZATION

42 USC 1820c-1 “Sec. 1152, The term ‘utilization and quality control peer review
organization’ means an entity which—

“(1XA) is composed of a substantial number of the licensed
doctors of medicine and osteopathy engaged in the practice of
medicine or surgery in the area and who are representative of
the practicing physicians in the area, designated by the Secre-
tary under section 1153, with respect to which the entity shall
perform services under this part, or (B) has available to it, by
arrangement or otherwise, the services of a sufficient number of
licensed doctors of medicine or osteopathy engaged in the prac-
tice of medicine or surgery in such area to assure that adequate
peer review of the services provided by the various medical
specialties and subspecialties can be assured; and

“2) is able, in the judgment of the Secretary, to perform
review functions required under section 1154 in a manner
consistent with the efficient and effective administration of this
part and to perform reviews of the pattern of quality of care in
an area of medical practice where actual performance is meas-
ured against objective criteria which define acceptable and
adequate practice.

“CONTRACTS WITH UTILIZATION AND QUALITY CONTROL PEER REVIEW
ORGANIZATIONS

42 USC 1320c-2. “Sec. 1153. (a)1) The Secretary shall establish throughout the
United States geographic areas with respect to which contracts
under this part will be made. In establishing such areas, the Secre-
tary shall use the same areas as established under section 1152 of
this Act as in effect immediately prior to the date of the enactment
of the Peer Review Improvement Act of 1982, but subject to the
provisions of paragraph (2).

“(2) As soon as practicable after the date of the enactment of the
Peer Review Improvement Act of 1982, the Secretary shall consoli-
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date such geographic areas, taking into account the following crite-
ria

“(A) Each State shall generally be designated as a geographic
area for purposes of paragraph (1).

“(B) The Secretary shall establish local or regional areas
rather than State areas only where the volume of review activ-
ity or other relevant factors (as determined by the Secretary)
warrant such an establishment, and the Secretary determines
that review activity can be carried out with equal or greater
efficiency by establishing such local or regional areas. In apply-
ing this subparagraph the Secretary shall take into account the
number of hospital admissions within each State for which
payment may be made under title XVIII or a State plan
approved under title XIX, with any State having fewer than
180,000 such admissions annually being established as a single
statewide area, and no local or regional area being established
which has fewer than 60,000 total hospital admissions (includ-
ing public and private pay patients) under review annually,
unless the Secretary determines that other relevant factors
warrant otherwise.

“(C) No local or regional area shall be designated which is not
a self-contained medical service area, having a full spectrum of
services, including medical specialists’ services.

“{b)(1) The Secretary shall enter into a contract with a utilization
and quality control peer review organization for each area estab-
lished under subsection (a) if a qualified organization is available in
such area and such organization and the Secretary have negotiated
a proposed contract which the Secretary determines will be carried
out by such organization in a manner consistent with the efficient
and effective administration of this part. If more than one such
qualified organization meets the requirements of the preceding
sentence, priority shall be given to any such organization which is
described in section 1152(1)(A).

“{2)(A) During the first twelve months in which the Secretary is
entering into contracts under this section, the Secretary shall not
enter into a contract under this part with any entity which is, or is
affiliated with (through management, ownership, or common con-
trol), an entity which directly or indirectly makes payments to any
practitioner or provider whose health care services are reviewed by
such entity or would be reviewed by such entity if it entered into a
contract with the Secretary under this part.

“(B) If, after the expiration of the twelve-month period referred to
in subparagraph (A), the Secretary determines that there is no other
entity available for an area with which the Secretary can enter into
a contract under this part, the Secretary may then enter into a
contract under this part with an entity described in subparagraph
(A) for such area if such entity otherwise meets the requirements of
this part.

“(3) The Secretary shall not enter into a contract under this part
with any entity which is, or is affiliated with (through management,
ownership, or common control), a health care facility, or association
of such facilities, within the area served by such entity or which
would be served by such entity if it entered into a contract with the
Secretary under this part.

“(c) Each contract with an organization under this section shall
provide that—
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“(1) the organization shall perform the functions set forth in
section 1154(a), or may subcontract for the performance of all or
some of such functions (and for purposes of paragraphs (2) and
(3) of subsection (b), a subcontract under this paragraph shall
not constitute an affiliation with the subcontractor);

“(2) the Secretary shall have the right to evaluate the quality
and effectiveness of the organization in carrying out the func-
tions specified in the contract;

“(3) the contract shall be for an initial term of two years and
shall be renewable on a biennial basis thereafter;

“(4) if the Secretary intends not to renew a contract, he shall
notify the organization of his decision at least 90 days prior to
the expiration of the contract term, and shall provide the
organization an opportunity to present data, interpretations of
data, and other information pertinent to its performance under
the contract, which shall be reviewed in a timely manner by the
Secretary;

“(5) the organization may terminate the contract upon 90
days notice to the Secretary;

‘(6) the Secretary may terminate the contract prior to the
expiration of the contract term upon 90 days notice to the
organization if the Secretary determines that—

“(A) the organization does not substantially meet the
requirements of section 1152; or

“(B) the organization has failed substantially to carry out
the contract or is carrying out the contract in a manner
inconsistent with the efficient and effective administration
of this part, but only after such organization has had an
opportunity to submit data and have such data reviewed by
the panel established under subsection (d);

“(7) the Secretary shall include in the contract negotiated
objectives against which the organization’s performance will be
judged, and negotiated specifications for use of regional norms,
or modifications thereof based on national norms, for perform-
ing review functions under the contract; and

“(8) reimbursement shall be made to the organization in
accordance with the terms of the contract.

“(dX1) Prior to making any termination under subsection (cX5)B),
the Secretary must provide the organization with an opportunity to
provide data, interpretations of data, and other information perti-
nent to its performance under the contract. Such data and other
information shall be reviewed in a timely manner by a panel
appointed by the Secretary, and the panel shall submit a report of
its findings to the Secretary in a timely manner. The Secretary shall
make a copy of the report available to the organization.

“(2) The Secretary may accept or not accept the findings of the
panel. After the panel has submitted a report with respect to an
organization, the Secretary may, with the concurrence of the organi-
zation, amend the contract to modify the scope of the functions to be
carried out by the organization, or in any other manner. The
Secretary may terminate a contract under the authority of subsec-
tion (c}5)C) upon 90 days notice after the panel has submitted a
report, or earlier if the organization so agrees.

“(3) A panel appointed by the Secretary under this subsection
shall consist of not more than five individuals, each of whom shall
be a member of a utilization and quality control peer review organi-
zation having a contract with the Secretary under this part. While
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serving on such panel individuals shall be paid at a per diem rate
not to exceed the current per diem equivalent at the time that
service on the panel is rendered for grade GS-18 under section 5332
of title 5, United States Code. Appointments shall be made without
regard to title 5, United States Code.

“(e) Contracting authority of the Secretary under this section may
be carried out without regard to any provision of law relating to the
making, performance, amendment, or modification of contracts of
the United States as the Secretary may determine to be inconsistent
with the purposes of this part. The Secretary may use different
contracting methods with respect to different geographical areas.

“(f) Any determination by the Secretary to terminate or not to
renew a contract under this section shall not be subject to judicial
review,

“FUNCTIONS OF PEER REVIEW ORGANIZATIONS

“Sec. 1154. (a) Any utilization and quality control peer review
organization entering into a contract with the Secretary under this
part must perform the following functions:

“(1) The organization shall review some or all of the profes-
sional activities in the area, subject to the terms of the contract,
of physicians and other health care practitioners and institu-
tional and noninstitutional providers of health care services in
the provision of health care services and items for which pay-
ment may be made (in whole or in part) under title XVIII for
the purpose of determining whether—

“(A) such services and items are or were reasonable and
medically necessary or otherwise allowable under section
1862(a)(1);

“(B) the quality of such services meets professionally
recognized standards of health care; and

“©) in case such services and items are proposed to be
provided in a hospital or other health care facility on an
inpatient basis, such services and items could, consistent
with the provision of appropriate medical care, be effec-
tively provided more economically on an outpatient basis or
in an inpatient health care facility of a different type.

“(2) The organization shall determine, on the basis of the
review carried out under subparagraphs (A) and (C) of para-
graph (1), whether payment shall be made for services under
title XVIIL. Such determination shall constitute the conclusive
determination on those issues for purposes of payment under
title XVIII, except that payment may be made if—

“{A) such payment is allowed by reason of section 1879;

“(B) in the case of inpatient hospital services or posthospi-
tal extended care services, the peer review organization
determines that additional time is required in order to
arrange for postdischarge care, but payment may be contin-
ued under this subparagraph for not more than two days,
but only in the case where the provider of such services did
not know and could not reasonably have been expected to
know (as determined under section 1879) that payment
would not otherwise be made for such services under title
XVIII prior to notification by the organization under para-
graph (3);
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“(C) such determination is changed as the result of any
hearing or review of the determination under section 1155;

or

“(D) such payment is authorized under section
1861(V)AIXG).

“(8) Whenever the organization makes a determination that
any health care services or items furnished or to be furnished to
a patient by any practitioner or provider are disapproved, the
organization shall promptly notify such practitioner or pro-
vider, such patient, and the agency or organization responsible
for the payment of claims under title XVIII of this Act. In the
case of practitioners and providers of services, the organization
shall provide an opportunity for discussion and review of the
determination.

“(4) The organization shall, after consultation with the Secre-
tary, determine the types and kinds of cases (whether by type of
health care or diagnosis involved, or whether in terms of other
relevant criteria relating to the provision of health care serv-
ices) with respect to which such organization will, in order to
most effectively carry out the purposes of this part, exercise
review authority under the contract. The organization shall
notify the Secretary periodically with respect to such determi-
nations.

“(5) The organization shall consult with nurses and other
professional health care practitioners (other than physicians
described in section 1861(r)(1)) and with representatives of insti-
tutional and noninstitutional providers of health care services,
with respect to the organization’s responsibility for the review
under paragraph (1) of the professional activities of such practi-
tioners and providers.

“(6) The organization shall, consistent with the provisions of
its contract under this part, apply professionally developed
norms of care, diagnosis, and treatment based upon typical
patterns of practice within the geographic area served by the
organization as principal points of evaluation and review,
taking into consideration national norms where appropriate.
Such norms with respect to treatment for particular illnesses or
health conditions shall include—

“(A) the types and extent of the health care services
which, taking into account differing, but acceptable, modes
of treatment and methods of organizing and delivering care,
are considered within the range of appropriate diagnosis
and treatment of such illness or health condition, consistent
with professionally recognized and accepted patterns of
care; and

“(B) the type of health care facility which is considered,
consistent with such standards, to be the type in which
health care services which are medically appropriate for
such illness or condition can most economically be provided.

“(T) The organization, to the extent necessary and appropriate
to the ?erformance of the contract, shall—

‘(A) make arrangements to utilize the services of persons
who are practitioners of, or specialists in, the various areas
of medicine (including dentistry), or other types of health
care, which persons shall, to the maximum extent practica-
ble, be individuals engaged in the practice of their profes-
sion within the area served by such organization;
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“(B) undertake such professional inquiries either before
or after, or both before and after, the provision of services
with respect to which such organization has a responsibility
for review which in the judgment of such organization will
facilitate its activities;

“(C) examine the pertinent records of any practitioner or
provider of health care services providing services with
respect to which such organization has a responsibility for
review under paragraph (1); and

“(D) inspect the facilities in which care is rendered or
services are provided (which are located in such area) of any
practitioner or provider of health care services providing
services with respect to which such organization has a
responsibility for review under paragraph (1).

““(8) The organization shall perform such duties and functions
and assume such responsibilities and comply with such other
requirements as may be required by this part or under regula-
tions of the Secretary promulgated to carry out the provisions of
this part.

“(9) The organization shall collect such information relevant
to its functions, and keep and maintain such records, in such
form as the Secretary may require to carry out the purposes of
this part, and shall permit access to and use of any such
information and records as the Secretary may require for such
purposes, subject to the provisions of section 1160.

“(10) The organization shall coordinate activities, including
information exchanges, which are consistent with economical
and efficient operation of programs among appropriate public
and private agencies or organizations including—

“(A) agencies under contract pursuant to sections 1816
and 1842 of this Act;

“(B) other peer review organizations having contracts
under this part; and

“(C) other public or private review organizations as may
be appropriate.

“(11) The organization shall make available its facilities and
resources for contracting with private and public entities paying
for health care in its area for review, as feasible and appropri-
ate, of services reimbursed by such entities.

“(b)(1) No physician shall be permitted to review—

“(A) health care services provided to a patient if he was
directly responsible for providing such services; or

“(B) health care services provided in or by an institution,
organization, or agency, if he or any member of his family has,
directly or indirectly, a significant financial interest in such
institution, organization, or agency.

“(2) For purposes of this subsection, a physician’s family includes
only his spouse (other than a spouse who is legally separated from
him under a decree of divorce or separate maintenance), children
(including legally adopted children), grandchildren, parents, and
grandparents.

“(c) No utilization and quality control peer review organization
shall utilize the services of any individual who is not a duly licensed
doctor of medicine, osteopathy, or dentistry to make final determi-
nations of denial decisions in accordance with its duties and func-
tions under this part with respect to the professional conduct of any
other duly licensed doctor of medicine, osteopathy, or dentistry, or
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any act performed by any duly licensed doctor of medicine, osteop-
athy, or dentistry in the exercise of his profession.

“RIGHT TO HEARING AND JUDICIAL REVIEW

“Sec. 1155. Any beneficiary who is entitled to benefits under title
XVIII, and any practitioner or provider, who is dissatisfied with a
determination made by a contracting peer review organization in
conducting its review responsibilities under this part, shall be
entitled to a reconsideration of such determination by the reviewing
organization. Where the reconsideration is adverse to the benefici-
ary and where the matter in controversy is $200 or more, such
beneficiary shall be entitled to a hearing by the Secretary (to the
same extent as is provided in section 205(b)), and, where the amount
in controversy is $2,000 or more, to judicial review of the Secretary’s
final decision.

“OBLIGATIONS OF HEALTH CARE PRACTITIONERS AND PROVIDERS OF
HEALTH CARE SERVICES; SANCTIONS AND PENALTIES; HEARINGS AND
REVIEW

“Sec. 1156. (a) It shall be the obligation of any health care
practitioner and any other person (including a hospital or other
health care facility, organization, or agency) who provides health
care services for which payment may be made (in whole or in part)
under title XVIII, to assure, to the extent of his authority that
services or items ordered or provided by such practitioner or person
to beneficiaries and recipients under such title—

“(1) will be provided economically and only when, and to the
extent, medically necessary;

“(2) will be of a quality which meets professionally recognized
standards of health care; and

“(3) will be supported by evidence of medical necessity and
quality in such form and fashion and at such time as may
reasonably be required by a reviewing peer review organization
in the exercise of its duties and responsibilities.

“(bX1) If after reasonable notice and opportunity for discussion
with the practitioner or person concerned, any organization having
a contract with the Secretary under this part determines that such
practitioner or person has—

“(A) failed in a substantial number of cases substantially to
comply with any obligation imposed on him under subsection
(a), or
“(B) grossly and flagrantly violated any such obligation in one
or more instances,
such organization shall submit a report and recommendations to the
Secretary. If the Secretary agrees with such determination, and
determines that such practitioner or person, in providing health
care services over which such organization has review responsibility
and for which payment (in whole or in part) may be made under
title XVIII, has demonstrated an unwillingness or a lack of ability
substantially to comply with such obligations, the Secretary (in
addition to any other sanction provided under law) may exclude
(permanently or for such period as the Secretary may prescribe)
such practitioner or person from eligibility to provide such services
on a reimbursable basis. If the Secretary fails to act upon the
recommendations submitted to him by such organization within 120



PUBLIC LAW 97-248—SEPT. 3, 1982

days after such submission, such practitioner or person shall be
excluded from eligibility to provide services on a reimbursable basis
until such time as the Secretary determines otherwise.

“(2) A determination made by the Secretary under this subsection
to exclude a practitioner or person shall be effective at such time
and upon such reasonable notice to the public and to the
practitioner or person furnishing the services involved as may be
specified in regulations. Such determination shall be effective with
respect to services furnished to an individual on or after the effec-
tive date of such determination (except that in the case of institu-
tional health care services such determination shall be effective in
the manner provided in title XVIII with respect to terminations of
provider agreements), and shall remain in effect until the Secretary
finds and gives reasonable notice to the public that the basis for
such determination has been removed and that there is reasonable
assurance that it will not recur.

“3) In lieu of the sanction authorized by paragraph (1), the
Secretary may require that (as a condition to the continued eligibil-
ity of such practitioner or person to provide such health care
services on a reimbursable basis) such practitioner or person pays to
the United States, in case such acts or conduct involved the provi-
sion or ordering by such practitioner or person of health care
services which were medically improper or unnecessary, an amount
not in excess of the actual or estimated cost of the medically
improper or unnecessary services so provided. Such amount may be
deducted from any sums owing by the United States (or any instru-
mentality thereof) to the practitioner or person from whom such
amount is claimed.

“(4) Any practitioner or person furnishing services described in
paragraph (1) who is dissatisfied with a determination made by the
Secretary under this subsection shall be entitled to reasonable
notice and opportunity for a hearing thereon by the Secretary to the
same extent as is provided in section 205(b), and to judicial review of
the Secretary’s final decision after such hearing as is provided in
section 205(g).

“(c) It shall be the duty of each utilization and quality control peer
review organization to use such authority or influence it may pos-
sess as a professional organization, and to enlist the support of any
other professional or governmental organization having influence or
authority over health care practitioners and any other person
(including a hospital or other health care facility, organization, or
agency) providing health care services in the area served by such
review organization, in assuring that each practitioner or person
(referred to in subsection (a)) providing health care services in such
area shall comply with all obligations imposed on him under subsec-
tion (a).

“LIMITATION ON LIABILITY

“Sec. 1157. (a) Notwithstanding any other provision of law, no
person providing information to any organization having a contract
with the Secretary under this part shall be held, by reason of having
provided such information, to have violated any criminal law, or to
be civilly liable under any law of the United States or of any State
(or political subdivision thereof) unless—

“(1) such information is unrelated to the performance of the
contract of such organization; or
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“(2) such information is false and the person providing it
knew, or had reason to believe, that such information was false.

“b) No person who is employed by, or who has a fiduciary
relationship with, any such organization or who furnishes profes-
sional services to such organization, shall be held by reason of the
performance by him of any duty, function, or activity required or
authorized pursuant to this part or to a valid contract entered into
under this part, to have violated any criminal law, or to be civilly
liable under any law of the United States or of any State (or political
subdivision thereof) provided he has exercised due care.

“(c) No doctor of medicine or osteopathy and no provider (includ-
ing directors, trustees, employees, or officials thereof) of health care
services shall be civilly liable to any person under any law of the
United States or of any State (or political subdivision thereof) on
account of any action taken by him in compliance with or reliance
upon professionally developed norms of care and treatment applied
by an organization under contract pursuant to section 1153 operat-
ing in the area where such doctor of medicine or osteopathy or
provider took such action; but only if—

“(1) he takes such action in the exercise of his profession as a
doctor of medicine or osteopathy or in the exercise of his
functions as a provider of health care services; and

“(2) he exercised due care in all professional conduct taken or
directed by him and reasonably related to, and resulting from,
the actions taken in compliance with or reliance upon such
professionally accepted norms of care and treatment.

“(d) The Secretary shall make payment to an organization under
contract with him pursuant to this part, or to any member or
employee thereof, or to any person who furnishes legal counsel or
services to such organization, in an amount equal to the reasonable
amount of the expenses incurred, as determined by the Secretary, in
connection with the defense of any suit, action, or proceeding
brought against such organization, member, or employee related to
the performance of any duty or function under such contract by
such organization, member, or employee.

“APPLICATION OF THIS PART TO CERTAIN STATE PROGRAMS RECEIVING
FEDERAL FINANCIAL ASSISTANCE

“Sec. 1158. (a) A State plan approved under title XIX of this Act
may provide that the functions specified in section 1154 may be
performed in an area by contract with a utilization and quality
control peer review organization that has entered into a contract
‘frglft;g t)he Secretary in accordance with the provisions of section

(g).

“(b) In the event a State enters into a contract in accordance with
subsection (a), the Federal share of the expenditures made to the
contracting organization for its costs in the performance of its
functions under the State plan shall be 75 percent (as provided in
section 1903(a)3)C)).

“AUTHORIZATION FOR USE OF CERTAIN FUNDS TO ADMINISTER THE
PROVISIONS OF THIS PART

“Sec. 1159. Expenses incurred in the administration of the con-
tracts described in section 1862(g) shall be payable from—
“(1) funds in the Federal Hospital Insurance Trust Fund; and
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“2) funds in the Federal Supplementary Medical Insurance
Trust Fund,

in such amounts from each of such Trust Funds as the Secretary
shall deem to be fair and equitable after taking into consideration
the expenses attributable to the administration of this part with
respect to each of such programs. The Secretary shall make such
transfers of moneys between such Trust Funds as may be appropri-
ate to settle accounts between them in cases where expenses prop-
erly payable from one such Trust Fund have been paid from the
other such Trust Fund.

“PROHIBITION AGAINST DISCLOSURE OF INFORMATION

“Skc. 1160. (a) An organization, in carrying out its functions under
a contract entered into under this part, shall not be a Federal
agency for purposes of the provisions of section 552 of title 5, United
States Code (commonly referred to as the Freedom of Information
Act). Any data or information acquired by any such organization in
the exercise of its duties and functions shall be held in confidence
and shall not be disclosed to any person except—

“(1) to the extent that may be necessary to carry out the
purposes of this part,

“(2) in such cases and under such circumstances as the Secre-
tary shall by regulations provide to assure adequate protection
of the rights and interests of patients, health care practitioners,
or providers of health care, or

“(3) in accordance with subsection (b).

“(b) An organization having a contract with the Secretary under
this part shall provide in accordance with procedures and safe-
guards established by the Secretary, data and information—

“(1) which may identify specific providers or practitioners as
may be necessary—

“(A) to assist Federal and State agencies recognized by
the Secretary as having responsibility for identifying and
investigating cases or patterns of fraud or abuse, which
data and information shall be provided by the peer review
organization to any such agency at the request of such
agency relating to a specific case or pattern;

“(B) to assist appropriate Federal and State agencies
recognized by the Secretary as having responsibility for
identifying cases or patterns involving risks to the public
health, which data and information shall be provided by the
peer review organization to any such agency—

‘(i) at the discretion of the peer review organization,
at the request of such agency relating to a specific case
or pattern with respect to which such agency has made
a finding, or has a reasonable belief, that there may be
a substantial risk to the public health, or

“(ii) upon a finding by, or the reasonable belief of, the
peer review organization that there may be a substan-
tial risk to the public health; and

“(C) to assist appropriate State agencies recognized by the
Secretary as having responsibility for licensing or certifica-
tion of providers or practitioners, which data and informa-
tion shall be provided by the peer review organization to
any such agency at the request of such agency relating to a
specific case, but only to the extent that such data and
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information is required by the agency in carrying out a
function which is within the jurisdiction of such agency
under State law; and
“@2) to assist the Secretary, and such Federal and State
agencies recognized by the Secretary as having health planning
or related responsibilities under Federal or State law (including
health systems agencies and State health planning and develop-
ment agencies), in carrying out appropriate health care plan-
ning and related activities, which data and information shall be
provided in such format and manner as may be prescribed by
the Secretary or agreed upon by the responsible Federal and
State agencies and such organization, and shall be in the form
of aggregate statistical data (without explicitly identifying any
individual) on a geographic, institutional, or other basis reflect-
ing the volume and frequency of services furnished, as well as
the demographic characteristics of the population subject to
review by such organization.
The penalty provided in subsection (c) shall not