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Dear Commissioner Mills:

Enclosed is our final audit report, Control Number ED-OIG/A02G0002, entitled Audit of New York State
Education Department’s Reading First Program. This report incorporates the comments you provided in
response to the draft report. If you have any additional comments or information that you believe may
have a bearing on the resolution of this audit, you should send them directly to the following Education
Department official, who will consider them before taking final Departmental action on this audit:
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Washington, D.C. 20202
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timely action on the findings and recommendations contained therein. Therefore, receipt of your
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Statements that managerial practices need improvements, as well as other conclusions and
recommendations in this report, represent the opinions of the Office of Inspector General. Determinations
of corrective action to be taken, including the recovery of funds, will be made by the appropriate
Department of Education officials, in accordance with the General Education Provisions Act.

In accordance with the Freedom of Information Act (5 U.S.C. § 552), reports issued by the Office of
Inspector General are available to members of the press and general public to the extent information
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Enclosure

Our mission is to promote the efficiency, effectiveness, and integrity of the Department’s programs and operations.
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EXECUTIVE SUMMARY

The objectives of our audit were to determine whether the New York State Education
Department (NYSED) (1) developed and used criteria for selecting the scientifically based
reading research (SBRR) programs in accordance with laws, regulations, and guidance; and (2)
approved the local education agencies (LEAS) applications in accordance with laws, regulations,
and guidance. Our audit period was May 1, 2002, through September 30, 2005.

The U.S. Department of Education Office of Elementary and Secondary Education (OESE)
awarded NYSED $221.7 million in Reading First funds during the audit period. We
judgmentally selected the New York City Department of Education (NYCDOE) and Yonkers
Public Schools (Yonkers) in our initial test sample of NYSED LEAs for the Reading First
program. As a result of improper use of priority points in the approval of the NYCDOE Reading
First application, we also judgmentally selected all NYSED LEAs that received less than 75
points from the expert review team.

We found that NYSED generally developed and used criteria for selecting the SBRR programs
in accordance with the law as interpreted by the U.S. Department of Education (ED). However,
we found that NYSED did not approve LEA applications in accordance with laws, regulations,
and guidance. Specifically, NYSED could not provide support that the 66 approved LEAS,
which received $216 million in Reading First funds, met requirements of the Elementary and
Secondary Education Act, as amended by the No Child Left Behind Act of 2001 (ESEA).
NYSED also inappropriately used priority points to approve 9 of the 66 LEAS that received $118
million in Reading First funding. Furthermore, NYSED did not follow Federal record retention
requirements.

We recommend that the Assistant Secretary for OESE require NYSED to:

e Provide support to demonstrate that the reading programs at each of the 66 LEAs
awarded Reading First subgrants met the seven ESEA required activities or return the
unsupported awards, take appropriate action to protect the balance of funds that
NYSED awards to the LEAS, and maintain supporting documentation for the grant
award process in accordance with Federal laws and regulations;

e Utilize priority points in accordance with the requirements of the ESEA, ensure that
all Reading First applications are scored correctly, and return the $118 million of
unallowable Reading First funds; and

e Determine whether any conflict of interest existed for the two expert reviewers whose
Conflict of Interest Statements were missing and report any necessary corrective
actions, and ensure that Reading First expert reviewers provide Conflict of Interest
Statements for each Cohort prior to reviewing applications.

We provided a draft of this report to NYSED. In its response dated September 21, 2006,
NYSED concurred with recommendations 1.2, 1.3, 2.1, 2.2, 3.1, and 3.2. NYSED disagreed
with recommendation 1.1. NYSED stated that it provided sufficient support for the funding of
the 66 LEAs. NYSED strongly disagreed with recommendation 2.3, stating that ED’s approval
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of the LEA application process, advice from ED’s contractor, and the rigorous competitive
process support each LEA that received funding met the requirements of ESEA. OIG’s findings
and recommendations, except for recommendation 1.1, which OIG revised, remain unchanged.
We have summarized NYSED’s comments and our response after each finding. A copy of
NYSED’s comments and all supporting documentation is attached.
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BACKGROUND

ESEA, signed into law on January 8, 2002, established the Reading First program. The Reading
First program provides assistance to State educational agencies (SEA) and LEAS to ensure that
every student can read at grade level or above no later than the end of grade three. Funds are
dedicated to help States and LEAs eliminate the reading deficit by establishing high-quality,
comprehensive reading instruction in kindergarten through grade three. The total appropriation
for the Reading First Program was $993.5 million for award year 2003 and $1.024 billion for
award year 2004. The program is designed to develop, implement, and provide professional
development for teachers using SBRR programs and to ensure accountability through ongoing,
valid, and reliable screening, diagnostic, and classroom-based assessment. *

An SEA that desires to receive a Reading First grant must submit an application to the Secretary
of ED. SEA Reading First grant applications are evaluated by a panel of experts convened by
the Secretary, in consultation with the National Institute for Literacy. SEAs can receive funds
for a six-year period. SEAs awarded subgrants to LEAS on the basis of a competitive process.

NYSED submitted its first application in June 2003, and after two revisions it was approved in
September 2003.2 For the six-year award period, NYSED expects to receive approximately
$460.8 million in Reading First funds, subject to the State’s successful implementation of the
program and Congressional appropriations.

NYSED awarded $216 million of Reading First grants to 66 LEASs for fiscal years (FYs) 2004
through 2006. NYSED awarded Reading First subgrants to eligible LEAs through a competitive
process based on both need and capacity. According to NYSED’s approved Reading First
application, to be considered eligible for funding, an LEA application must: (1) receive a final
score of 75 points or greater, including bonus points; (2) be rated “Meets Standards” or
“Exemplary” for all criteria; and (3) demonstrate commitment to implementing the Reading First
program in accordance with Federal and State guidelines. Although NYSED’s expert reviewers
scored the LEA applications, it was NYSED’s responsibility to make the final determinations of
which of the LEAs would receive Reading First subgrants.

NYSED had two subgrant award rounds during our audit period, Cohorts A and B. NYSED
determined that 135 LEAs were eligible to apply for the Reading First program during the first

! SBRR is defined as research that applies rigorous, systematic, and objective procedures to obtain valid knowledge
relevant to reading development, reading instruction, and reading difficulties; and includes research that employs
systematic, empirical methods that draw on observation or experiment, involves rigorous data analyses that are adequate to
test the stated hypotheses and justify the general conclusions drawn, relies on measurements or observational methods that
provide valid data across evaluators and observers and across multiple measurements and observations, and has been
accepted by a peer-reviewed journal or approved by a panel of independent experts through a comparably rigorous,
objective, and scientific review.

2 During the process of awarding Reading First funds to SEAs, ED’s expert review panel identified three areas of
NYSED’s application that did not meet standards. There was no additional information provided, either by ED or
NYSED, to show whether these issues were resolved prior to ED’s approval of NYSED’s application. This finding,
however, was included in a separate Final Inspection Report titled The Reading First Program’s Grant Application
Process, 113F0017, dated September 2006 issued to ED.
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round, Cohort A. Only the LEAs that applied for and were subsequently denied Reading First
subgrants during this round were allowed to reapply for the second round, Cohort B. Of the 135
eligible LEAs, 86 applied and 66 were awarded Reading First subgrants in Cohorts A and B.
The process for awarding funding for a third round, Cohort C, began in February 2006. New
York State Comptroller’s office directed NYSED to give priority, in Cohort C, to LEASs that did
not apply during the first round (Cohort A) and were not given the opportunity to apply during
the second round (Cohort B).

On December 16, 2005, we issued an Interim Audit Memorandum (IAM), ED-OIG/E02-G0003,
to inform the OESE that NYSED inappropriately awarded over $75 million in Reading First
funds to NYCDOE, which had drawn down approximately $61 million during our audit period.
Additionally, on March 20, 2006, we issued an 1AM, ED-OIG/E02-G0006, stating that: (1) ED
awarded NYSED approximately $221.7 million in Reading First funds during our audit period,
despite ED’s expert review panel identifying three unresolved areas in NYSED’s application; (2)
NYSED awarded $184 million of Reading First grants to 66 LEAs without providing sufficient
support that the LEA applications met the Reading First requirements of the ESEA,; and (3)
NYSED improperly used priority points to meet NYSED’s minimum scoring level to approve 9
LEA applications.

OESE responded that it immediately contacted appropriate personnel at NYSED regarding the
matters reported in the IAMs. OESE also stated that NYSED would provide additional
information that would support its award of the subgrants. To date, OIG has not received any
additional documents that support NYSED’s awards of the subgrants.
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AUDIT RESULTS

We found that NYSED generally developed and used criteria for selecting SBRR programs in
accordance with the law as interpreted by ED.*> NYSED required LEAs to use Reading First
criteria and the Simmons-Kame’enui, A Consumer’s Guide to Evaluating a Core Reading
Program Grades K-3: A Critical Elements Analysis for evaluating a comprehensive reading
program as appropriate for Reading First.

However, NYSED did not approve LEA applications in accordance with laws, regulations, and
guidance. Specifically, NYSED could not provide support for subgrants it awarded and
inappropriately used priority points to award subgrants to nine LEAs. Furthermore, NYSED did
not follow Federal record retention requirements.

FINDING NO. 1 - NYSED Could Not Provide Support for $216 Million in Reading
First Subgrants

NYSED awarded $215,832,254 to 66 LEAS, but it did not provide sufficient support that
NYSED or its expert review teams determined that the Reading First requirements of ESEA
were met. Based on the methodology used to score the applications and NYSED’s destruction of
key documents, we could not determine that approved LEAs met all activities required for a
Reading First subgrant.

According to ESEA 8 1202 (c)(7)(A), an LEA that receives a Reading First subgrant, shall use
the funds to carry out seven required activities. In addition, ESEA § 1202 (c)(4) states that to be
eligible to receive a subgrant, an eligible LEA shall submit an application to the SEA at such
time, in such manner, and containing such information as the SEA may reasonably require.

NYSED incorporated the seven ESEA-required activities, along with its additional requirements,
within its Reading First rubric. This included the requirement that an LEA application be scored
at a minimum of 75 points and be rated “Meets Standards” or “Exemplary” for each section of
the rubric by NYSED’s expert review team in order to be approved. Under NYSED’s scoring,
an LEA could receive a maximum of 80 points for addressing components listed under “Meets
Standards” and 20 points for addressing components listed under “Exemplary.” (See Enclosure
1) However, the rubric was insufficient to support that LEA applications met all the ESEA
requirements.

NYSED's Reading First rubric did not adequately document that requirements were met because
each individual bulleted item in a category was not assigned a minimum point value to be
considered having met standards for that category. In addition, NYSED’s expert reviewers were
not instructed to judge a category as having met standard only if all the bulleted items for that
category were addressed.

® ED’s interpretation of SBRR is under review in another OIG audit.
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ED’s expert review panel recommended that NYSED raise the minimum cut-off score from 75 to
80 or include a sentence addressed to the State’s reviewers and LEASs that unless all of the
bulleted points for each section were addressed, the section could not be judged to have met
standard. Otherwise, the scoring rubric implied that an LEA could receive a “Meets Standards”
rating for a section of the rubric without meeting all the required Reading First components
included under that section.

The Reading First legislation requires LEASs to use Reading First funds to select and implement a
learning system or program of reading instruction based on SBRR that includes the essential
components of reading instruction (phonemic awareness, phonics, vocabulary development,
reading fluency and reading comprehension strategies).

NYSED’s expert review teams individually scored the LEA applications, and then, arrived at a
consensus overall score, with comments, for each LEA application reviewed. NYSED officials
stated it destroyed the individual expert reviewer’s scores for each rubric category, including the
required activities, upon receiving instructions from a representative from ED’s contractor,
Learning Point Associates (LPA).* We interviewed the LPA representative regarding this issue.
The representative indicated she had given NYSED instructions it did not need to retain the
working documents and could shred if NYSED did not have a retention policy. Accordingly,
NYSED did not have documentation to support the consensus team score.

Per 34 CFR § 76.731, a State and a subgrantee shall keep records to show its compliance with
program requirements.

We could not determine if the LEA applications met all of the seven ESEA-required activities
under Reading First. Therefore, we consider NYSED’s awarding of funds to the 66 LEAS to be
unsupported.

ED funds were put at risk when NYSED awarded $215,832,254 in Reading First funds to 66
LEAs without maintaining sufficient evidence that the programs met the requirements set forth
in the ESEA.

Recommendations

We recommend that the Assistant Secretary of OESE require NYSED to —

1.1  Provide support to demonstrate that the reading programs at each of the 66 LEAS
awarded Reading First subgrants met the seven ESEA required activities or return the

unsupported awards;

1.2  Take appropriate action to protect the balance of funds that NYSED awards to the LEAsS;
and

* The LPA representative provided assistance to eight other approved Reading First states, including the Bureau of
Indian Affairs. The representative’s instructions for shredding were the same for all nine states unless the state had
its own record retention policy.
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1.3 Maintain supporting documentation for the grant award process in accordance with
Federal laws and regulations.

NYSED’s Comments

In its response to the draft report, NYSED disagreed with finding 1 and recommendation 1.1, but
agreed with recommendations 1.2 and 1.3. NYSED stated that the scoring rubric and the LEA
Proposal Review Summary Sheets were sufficient support to demonstrate that all 66 funded
LEAs met ESEA requirements. NYSED added that these documents provided evidence of the
expert panels consensus scores and that the directions to the reviewers were clearly stated.

According to NYSED, the reviewers were provided explicit instructions on the Reading First
Reviewer Notes/Worksheets that proposals that do not address each listed item in the category
must be rated “Does Not Meet Standard.” The Reviewers Notes/Worksheet directed the
reviewers to ensure that each bulleted item was addressed in the LEA application and to give a
score of zero to any criterion that did not address each bulleted item. NYSED stated that each
funded application received a score of at least one point in the “Meets Standard” column for each
criterion as evidence that each bulleted item was addressed. NYSED stated that it retained the
key documents (LEA Proposal Review Summary Sheets) that provided evidence of the expert
reviewers consensus scores, which were the basis for making determinations about applications.
NYSED further stated that reviewers were neither required nor encouraged to prepare an
individual score. The Reviewer Notes/Worksheets were used to individually review applications
but were not retained. These documents were considered to be temporary drafts, neither
distributed nor used to determine an application’s final score. Furthermore, NYSED’s retention
policies considered such documents to be exempt from retention.

NYSED disagreed with the recommendation to provide documentation in support of the seven
ESEA required activities at the 66 LEAs awarded Reading First Subgrants or return the
unsupported awards plus interest. NYSED contended it had sufficient support for funding all 66
LEAs, and the funding should not be returned. NYSED stated it was prepared to provide
alternative documentation.

OIG Response

We considered NYSED’s response to Finding 1 and recommendation 1.1, but OIG’s position
regarding Finding 1 remains unchanged. However, OIG revised recommendation 1.1. NYSED
identified 135 LEAs as eligible to apply for Reading First subgrants. In Cohort A, 86 LEAS
applied with 48 LEAs being approved and 38 LEAs disapproved. Under Cohort B, 28 of the 38
LEAs were invited to re-apply, of which 18 LEAs were approved. The New York State
Comptroller’s office directed NYSED to give 50 LEAS, which were not invited to apply in
Cohort B, preference in the application process for Cohort C.

OIG maintains that the consensus scoring report does not provide sufficient evidence that each
bulleted item within each rubric category was addressed. Instructions for reviewers to rate
proposals that did not adequately address each bulleted item as “Does Not Meet Standard” were
not included in the scoring rubric or the consensus scoring report. According to NYSED, these
instructions were included in Attachment D, Reviewers Notes/\Worksheets. The Reviewer
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Notes/Worksheets, however, were not retained. In addition, interviews with NYSED’s reviewers
did not disclose evidence that the reviewers were provided and used the Reviewers
Notes/Worksheet. Therefore, there is no support for NYSED’s response that instructions were
provided to reviewers for proposals that did not address each listed item in the category must be
rated “Does Not Meet Standard” and given a score of zero for that category. In fact, there were
instances where the rubric scores OIG reviewed were scored very low in some categories. It is
not evident on the consensus scoring reports whether such overall low scoring for a category
resulted from reviewers determining that each bulleted item within the rubric category was
sufficiently addressed. Accordingly, there is no assurance that the seven ESEA requirements
contained within the rubric’s bulleted categories were properly addressed.

In its response, NYSED stated that the Reviewers Notes/Worksheets were neither used to
individually score the LEASs nor were the sheets used to determine the final score. However, an
NYSED official, expert reviewers, and the LPA contractor we interviewed, all stated that the
reviewers individually scored each LEA application and then, as a group, came to a consensus
score based on each reviewer’s individual review. In addition, the Reviewers Notes/\Worksheet,
submitted by NYSED in its response to the draft, has a section for the reviewers to recommend
points for each section of the rubric.

Furthermore, NYSED stated that the reviewers’ notes were not retained, as this was not required
by its record retention policy. The record retention policy, provided by NYSED in Attachment
F, excluded temporary drafts and personal notes that were not used to make decisions. However,
individual review notes should have been retained under NYSED’s record retention policy
because reviewers stated that the individual review notes were used to determine a consensus
final score. If the reviewers’ notes had been maintained by NYSED, along with the consensus
scores, NYSED could have had sufficient evidence to support whether the LEASs applications
met the requirements of ESEA.

NYSED stated that it could provide OIG alternative documentation to support that the 66 LEAS
awarded met the ESEA requirements. NYSED had ample opportunity to provide alternative
documentation during the audit, at the formal exit meeting, and in its response to the draft report.
It should also be noted that NYSED provided a management representation letter, on June 28,
2006, which indicated that it had complied with our requests for information or disclosed all non-
compliance related to the audit. While the management representation letter indicated NYSED
complied or disclosed all non-compliance related to the audit, we have modified our
recommendation to reflect the NYSED offer of alternative information that should be provided
to ED to aid in its determination of whether the new information adequately supports the award
of the subgrants. Given the documentation received, OIG could not determine if the LEA
applications met all of the seven ESEA-required activities under Reading First. Therefore, we
consider NYSED’s awarding of funds to the 66 LEAS to be unsupported.
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FINDING NO. 2 - NYSED Inappropriately Awarded $118 Million in Reading First
Subgrants to 9 LEAs

Inappropriate Use of Priority Points

NYSED inappropriately used competitive priority points to approve approximately $118 million
in Reading First subgrants for 9 of 66 approved LEA applications. These nine LEAs had a total
rubric score of less than 75 by NYSED’s expert review teams (see Enclosure 2). NYSED
approved for funding all LEA applications that scored 75 or above, including priority points.
NYSED staff used priority points to make up the scoring deficit for the nine LEA applications.
Priority points may not be used to change the rubric scoring when that scoring shows that the
expert panel determined that the application did not meet NYSED’s minimum scoring level for
funding.

NYSED awarded competitive priority to LEAs that demonstrated specified need indicators
and/or indicators of capacity and commitment to increasing reading achievement. According to
NYSED’s application, up to seven priority points could be awarded by NYSED Reading First
staff to eligible LEAs based on need and capacity indicators it identified. ESEA § 1202
(©)(7)(A), states an LEA that receives a Reading First subgrant, shall use the funds to carry out
seven required activities. In addition, ESEA § 1202 (c) authorizes an SEA * . . . to make
competitive subgrants to eligible LEAs.” When doing so, the SEA “ . . . shall give priority to
eligible [LEAs] in which at least (i) 15 percent of the children served by the [LEA] are from
families with incomes below the poverty line; or (ii) 6,500 children served by the [LEA] are
from families with incomes below the poverty line.”

NYSED’s use of priority points resulted in the approval of applications that did not meet ESEA
requirements. NYSED’s expert review teams reported, within the reviewer notes, that the
NYCDOE, lIlion Central School District (Ilion), Madison Central School District (Madison), and
Fort Edward Union Free School District (Ft. Edward) applications were not in compliance with
Federal requirements for Reading First.

In relation to NYCDOE's selected SBRR program the reviewers stated that, "While this program
does adequately meet the SBRR requirements in several aspects it is not an adequate total
program.” The team also stated that, ". . .not all of the gaps falling below the acceptable level for
SBRR have been recognized" and recommended that supplemental programs be identified to
ensure that all elements of the five reading components are adequately covered. Three of the
main components were missing from the alignment of Ilion’s selected core program with
Reading First. The reviewers stated that Madison’s application “does not meet standard.”
Further, the reviewers stated that several areas “lacked sufficient detail to substantiate the
applicant’s compliance with the requirements.” For Ft. Edward, the review team stated that the
instructional materials identified did not cite sufficient research to support that the materials were
SBRR.

NYSED’s inappropriate use of priority points enabled LEAs whose applications received scores

below the minimum cut-off score, to receive Reading First funding. More importantly, as per
NYSED’s expert review teams, the applications of these LEAS did not meet ESEA requirements.
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Incorrect Awarding of Priority Points

We found that NYSED’s Reading First personnel incorrectly awarded priority points to LEAS
for which they were not eligible to receive. The incorrect application of these points contributed
to the awarding of Reading First funds to LEAs whose applications received scores below the
minimum cut-off score.

NYSED’s expert reviewers scored the application for one of the nine LEAs, NYCDOE, at 68, on
the LEA Proposal Review Summary Sheet. NYSED’s summary records indicated that
NYCDOE received seven priority points. This total scoring resulted in NYCDOE receiving the
minimum score required, 75 points, which made it eligible to receive a Reading First subgrant.
In response to an OIG request for supporting documentation for the seven priority points
awarded, NYSED provided support that showed only four priority points were awarded to
NYCDOE’s score. NYSED officials had no documentation to support the awarding of the
additional three points. As a result, NYSED’s scoring for NYCDOE was three points short of
the 75 points required, as it really only received 72 points. Therefore, NYCDOE’s score was not
sufficient to justify receipt of Reading First funding.

We also found two additional LEAs, Ilion and Franklinville Central School District
(Franklinville), were awarded priority points they were not eligible to receive. According to our
review of NYSED’s Reading First Application Screening Checklist (checklist) and the LEA’s
application, Ilion was eligible to receive only three priority points. NYSED’s Reading First
personnel inappropriately awarded two additional priority points, for a total of five points, which
increased Ilion’s total score to 75, resulting in the approval of Reading First for this LEA.

NYSED’s checklist for Franklinville disclosed that NYSED Reading First staff initially awarded
only one priority point to Franklinville. NYSED’s Coordinator of Early Education & Reading
Initiatives revised the checklist and awarded all seven priority points before a final revision was
made awarding four priority points. The four priority points increased Franklinville’s total score
to 75 resulting in the approval of Reading First funding for this LEA.

Incorrect Scoring of Reading First Rubric Application

We also found that the expert review team incorrectly scored Elmira’s application in two
categories. According to NYSED’s Reading First Grant Scoring Rubric, for categories
“Evaluation Strategies” and “Access to Print Materials,” the total score the LEA could receive
for “Meets Standards,” were eight and four, respectively. The reviewers scored these sections of
the application as nine and five. As a result, EImira’s score was inflated by two points. If
correctly scored, EImira’s total score should have been 73, including priority points, and
therefore, it failed to meet NYSED’s minimum cut-off score of 75.

ESEA § 1203 states that an SEA must submit an application to ED to receive funding. One of
the items that must be included in the application is a plan containing a description of, among
other things, how the SEA will assist LEASs in identifying instructional materials, programs,
strategies and approaches, based on scientifically based reading research.

ED’s published guide entitled Guidance for the Reading First Program (April 2002) notes that
the SEA is responsible for ensuring that only programs based on SBRR are funded through
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Reading First. In fact, each SEA must demonstrate how it will assist LEASs in identifying
instructional materials, programs, strategies and approaches based on SBRR, and how it will
ensure that professional development activities related to reading instruction are based on SBRR.
The legislation is clear -- in determining which LEASs receive funding, it is the responsibility of
the SEA to ensure use of SBRR programs, strategies and activities.

NYSED's approved application states that to be considered eligible for funding, an LEA
application must: (1) receive a final score of 75 points or greater; (2) be rated “Meets Standards”
or “Exemplary” for all criteria; and (3) demonstrate commitment to implementing the Reading
First program in accordance with Federal and State guidelines by providing a Statement of
Assurance signed by the Superintendent and principals of each school participating in the
program.

NYSED’s application further states that, consistent with Federal Reading First criteria, NYSED
will give funding priority to LEAs with at least 15 percent of the students from families with
incomes below the poverty line, or those LEAS that have at least 6,500 students from families
below the poverty line. In addition, applicants will be awarded priority points based on State-
identified need and capacity indicators. A district may earn a maximum of seven priority points.

NYSED did not follow Federal requirements when it approved Reading First applications for
nine LEAs that the expert review teams scored below NYSED’s minimum cut-off score for
funding. NYSED did not follow its procedures for awarding priority points as outlined in its
approved Reading First application.

NYSED inappropriately awarded approximately $118 million in Reading First subgrants, of
which the nine LEAs had drawn down approximately $70 million. These subgrants were used to
fund Reading First programs that did not meet the requirements set forth in the ESEA. Had
NYSED used priority points in accordance with laws and regulations, OIG concluded that the

nine LEAS in question would not have been funded and these funds could have been made
available to other LEAs.

Recommendations

We recommend that the Assistant Secretary of OESE require NYSED to—

2.1  Utilize priority points in accordance with the requirements of the ESEA,;

2.2 Ensure that all Reading First applications are scored correctly; and

2.3 Return the $118 million of unallowable Reading First funds.

NYSED’s Comments

NYSED disagreed with Finding 2 and recommendation 2.3, but agreed with recommendations
2.1and 2.2. In response to our finding on the inappropriate use of priority points, NYSED
responded that its staff awarded priority points only to applications that met standards on all
ESEA criteria as determined by the expert review panel. NYSED stated in its response that its

submission that was approved by ED, the application and Request for Proposal (RFP) clearly
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states that “to be considered for funding a LEA proposal must receive a final score of 75 points
or greater, including bonus points.” (priority points) The reviewer’s consensus score, plus the
priority points, became the final score. The reviewer’s consensus score is not a deficit score, it is
a component of the total score.

NYSED asserted that priority points were not used to determine compliance with ESEA
requirements, but rather to determine which applications among those that met all ESEA
requirements would receive funding. NYSED also stated that it did not use priority points to
“make up for a scoring deficit.” NYSED said that it approved LEA applications in accordance
with the methodology submitted in its Reading First application approved by ED.

NYSED also disagreed with our finding that it incorrectly awarded priority points to three LEAs.
NYSED stated that the scoring of applications was a multiple stage process and that priority
points were designed to meet the needs of high need LEAs. Also, its professional staff reviewed
the priority points transcribed by its support staff. As final determinations of scores were made,
professional staff, in some cases, modified the awarding of priority points to reflect the number
of points for which it had been anticipated the application would be eligible. However,
documentation for these changes was not maintained. NYSED acknowledged that in order to
meet an extremely compressed timeframe for issuing grants, professional staff in some cases
modified the awarding of priority points without documenting these changes.

In response to our finding that NYSED incorrectly scored the Reading First rubric, NYSED
stated that LPA submitted the consensus scores to NYSED staff. NYSED further stated that it
was not aware of any mathematical scoring mistakes made by the expert panels and that it
accepted the reviewer consensus sheets as submitted.

NYSED strongly disagreed with the recommendation to return $118 million of unallowable
Reading First funds. NYSED strongly believes that, based upon ED approval of the LEA
application process, advice from LPA, and a rigorous competitive process, each LEA that
received funding met ESEA requirements.

OIG Response

We considered NYSED’s response to Finding 2 and recommendation 2.3, but our position
remains the same. Because the categories used to award priority points had no relation to the
categories in the rubric for scoring whether the application met standards, priority points cannot
be used to increase expert reviewers scoring of the applications. Bonus points were not strictly
defined in the NYSED application as priority points. NYSED’s application clearly defines
exemplary points and priority points and how they were to be evaluated during the scoring
process. Page 10 of NYSED’s RFP states that to be considered for funding, an LEA proposal
must: receive a final score of 75 points or greater, including bonus points. In its rubric for
consensus scoring, NYSED clearly aligns “Meets Standard” scoring of 80, with its “Exemplary
Points” of 20, for a total of 100 points for consideration for funding.> Page 39 of NYSED’s RFP,
Competitive Priorities, clearly states that priority points can be added to the consensus score to
determine need-based priority. Therefore, priority points are not the same as bonus points and

® Exemplary points were awarded, within the NYSED scoring rubric, to LEA applications that provided additional
information that strengthened the coherency of the application.
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cannot be used to determine the eligibility of an LEA’s application for Reading First awards.
Priority points can only be used to prioritize funding amongst applications deemed eligible.

Regarding our finding that priority points were incorrectly awarded, NYSED stated that it did
not maintain documents that would support its awarding of additional priority points to LEAs. It
was NYSED’s responsibility to evaluate and determine the number of eligible priority points for
each of the LEAs, however NYSED’s professional staff was inconsistent in the evaluation and
application of priority points. Since supporting documents were not retained, there was no
evidence to show that the LEAs were properly awarded priority points. Because NYSED did not
provide additional support regarding the awarding of priority points, we find that NYSED
inappropriately used priority points to fund $118 million of Reading First funds.

NYCDOE received substantial technical support prior to NYSED’s Reading First application
being approved by ED. According to an interview with NYCDOE officials, NYSED provided
pre-submission discussions, and had extensive phone conversations with NYCDOE. NYCDOE
received a Reading First rubric score of 68. According to one of NYSED’s national reviewers
there was “anxiety” amongst the team in that NYCDOE’s application was close but the
reviewers could not score NYCDOE’s application any higher. NYCDOE was awarded three
priority points in excess of the eligible amount of priority points it should have received. The
ineligible priority points were used to boost the score of NYCDOE to 75.

Regarding the finding that NYSED incorrectly scored the Reading First rubric, NYSED stated
that LPA provided consensus scores to its staff and that it was unaware of any errors or mistakes.
However, in documents that LPA provided NYSED, LPA advised NYSED to review the
documents of the reviewers. Had NYSED implemented this suggested review process, it could
have found that Elmira received more points than allowed in two areas.

NYSED stated that ED approved its LEA application process, however ED’s expert review panel
found NYSED’s application “Does Not Meet Standard” for three criteria. There was no
additional information to show whether these issues were resolved prior to ED’s approval of
NYSED’s application. At the exit conference, NYSED stated it did not receive and was unaware
of comments made in regards to their application to ED. In OIG’s Final Inspection Report titled
The Reading First Program’s Grant Application Process, 113F0017, dated September 2006, it
was noted that ED awarded grants to states without documentation that the subpanels approved
all criteria. Specifically, the report questioned whether NYSED should have been awarded
Reading First funds without documentation that it met all of the criteria.

FINDING NO. 3-NYSED Did Not Follow Federal Record Retention Requirements

Missing Conflict of Interest Statements

NYSED could not provide signed Conflict of Interest Statements for two of the three expert
reviewers who participated in the evaluation of the Yonkers Cohort B Reading First application.
NYSED used four teams of three reading experts to review Cohort B applications. Prospective
reviewers with a formal relationship with any eligible Reading First school district or charter
school or any commercial vendor of reading instructional programs or materials were not
permitted to participate in the review of LEA Reading First applications. All reviewers were
required to sign Conflict of Interest Statements to ensure objectivity and fairness in the
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competitive review process. However, NYSED was unable to locate Conflict of Interest
Statements for two reviewers. Both of these individuals were assigned to the team responsible
for the review of the Yonkers Cohort B Reading First application.

Both reviewers also participated in the review of Cohort A Reading First applications. They
were assigned to the team responsible for the review of the Yonkers Cohort A Reading First
application. Although NYSED provided Conflict of Interest Statements for all 36 Cohort A
reviewers, the Statements were signed and dated in January of 2004. Given this, the Conflict of
Interest Statements related to the Cohort A review would not be applicable to the review of
Cohort B applications conducted in April of 2005. Cohort A Conflict of Interest Statements may
not reflect activity that occurred between the review of Cohort A applications and Cohort B
applications. NYSED could not provide Conflict of Interest Statements for two of the three
expert reviewers assigned to the team responsible for the review of the Yonkers Cohort B
Reading First application.

Per 34 CFR 8 76.731, a State and a subgrantee shall keep records to show its compliance with
program requirements.

According to the "Call for Expert Reviewers - Reading First™ issued by NYSED for January 20-

24, 2004, “[p]rospective reviewers with a formal relationship with any eligible Reading First

school district or charter school or any commercial vendor of reading instructional programs or

material may not participate.” Individuals selected to participate in the reviews were required to

sign Conflict of Interest Statements.

Recommendations

We recommend that the Assistant Secretary of OESE require NYSED to —

3.1  Determine whether any conflict of interest existed for the two expert reviewers whose
Conflict of Interest Statements were missing and report any necessary corrective actions
they plan to take if conflicts existed; and

3.2 Ensure that Reading First expert reviewers provide Conflict of Interest Statements for
each Cohort prior to reviewing applications.

NYSED’s Comments

NYSED generally agreed with the recommendations.
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OBJECTIVES, SCOPE, AND METHODOLOGY

The objectives of our audit were to determine whether NYSED (1) developed and used criteria
for selecting SBRR programs in accordance with laws, regulations, and guidance; and (2)
approved the LEAs applications in accordance with laws, regulations, and guidance.

To achieve our objectives, we reviewed ESEA §§ 1201, 1202, 1203, 1204, and 1208; Education
Department General Administrative Regulations (EDGAR) Parts 76, 77, 80, 81, and 85; and
Guidance for the Reading First Program issued by the U.S. Department of Education.

We examined:

e NYSED’s approved Reading First application for its process for approving LEAS,

e NYSED’s Reading First applications submitted to ED, NYSED’s Reading First request
for proposals to its LEAS, and both NYCDOE’s and Yonkers’ Reading First applications
submitted to NYSED,

e ED’s contract with LPA to provide Reading First technical assistance to SEAS,

e Reading First technical support materials, and Reading First monthly reports generated
by the LPA,

e Emails and other written documentation between ED, NYSED, Yonkers, and NYCDOE,

e Confidentiality Statements and Conflict of Interest Statements for NYSED’s expert
reviewers,

e NYSED’s financial and budgetary documentation for NYCDOE and Yonkers (FS-10s,
10As and 10Fs), and

e The A Consumer’s Guide to Evaluating a Core Reading Program Grades K-3: A Critical
Elements Analysis, by Drs. D. Simmons and E. Kame’enui.

We interviewed:
e Key NYSED Reading First personnel,
e NYCDOE and Yonkers Reading First personnel involved with the application process,
e LPA’s director responsible for providing Reading First technical assistance to NYSED
and other States, and
e Members of NYSED’s expert review team for NYCDOE and Yonkers application
evaluation process.

We reviewed funding for NYSED, NYCDOE, and Yonkers. In addition, we reviewed LEA
Proposal Review Summary Sheets for eight other LEAs that received subgrants but did not
obtain a rubric score of at least 75 points from the expert review team. We reviewed funding and
the application scoring for all LEAs approved by NYSED. We reviewed audit reports by ED
OIG, New York State Office of the State Comptroller, monitoring reports generated by the ED
contractor (American Institutes for Research), and reports by NYSED program personnel.

We conducted our fieldwork in the offices of the New York State Education Department in
Albany, New York; the Yonkers Public Schools in Yonkers, New York; and the New York City
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Department of Education, in Brooklyn, New York. The audit period was May 1, 2002, through
September 30, 2005.

We judgmentally chose NYCDOE and Yonkers as our initial sample of NYSED districts to
examine for the Reading First program. We sampled NYCDOE because the amount of Reading
First funds that it was approved to receive for each of the first two years of the program,
accounted for more than half of the total Reading First funds distributed by NYSED, and
Yonkers because it scored 33 on the first round of funding and 83 in the second round of
funding. As a result of the improper use of priority points found in the NYCDOE Reading First
application, we also judgmentally sampled all NYSED LEAs that scored less than 75 by the
expert review teams. There is no assurance that the judgmental sample is representative of the
entire universe.

Our work disclosed significant deficiencies in NYSED’s internal control for assuring and
documenting that LEA applications met the Reading First requirements prior to awarding
subgrants. These deficiencies are discussed in the findings.

Our audit was performed in accordance with generally accepted government auditing standards
appropriate to the scope of the review described above.
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Enclosure 1: NYSED Rubric for Scoring LEA Applications

Maximum Points Maximum

Category for Meets Points for Total
Standards Exemplary

(i) Schools to be Served 8 2 10
(i1) Instructional Assessments 8 2 10
(iii) Instructional Strategies and 12 3 15
Programs
(iv) Instructional Materials 8 2 10
(v) Instructional Leadership 8 2 10
(vi) District and School-Based 8 2 10
Professional Development
(vii) District-Based Technical 8 2 10
Assistance
(viii) Evaluation Strategies 8 2 10
(ix) Access to Print Materials 4 1 5
(xii) Budget Narrative 8 2 10
Total 80 20 100
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Enclosure 2: Inappropriate Use of Priority Points

LEA Expert Reviewer Scores Priority | Total Funds
Points | Score Awarded
Meets (FY 2004-
Standard Exemplary | Total 2006)
NYCDOE® 58 10 68 7 75 | $107,018,028
Franklinville 63 8 71 4 75 1,237,586
Mount Morris Central
School District 63 11 74 3 77 1,053,375
Ilion 63 7 70 5 75 2,423,374
North Rose-Wolcott
Central School District 69 4 3 3 76 1,250,000
Stepping Stone Academy 65 7 79 3 75 1,250,002
Charter School
Elmira 68 4 72 3 75 3,258,663
Madison 62 10 72 6 78 424.938*
Ft. Edward 66 7 73 6 79 424.616*
Total Funds Awarded $118,340,582

* FY 2006 was the LEA’s first year of funding.

® We reported to you in IAM State and Local No. 06-01, dated December 16, 2005, that NYSED granted NYCDOE
priority points it was ineligible to receive.
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Enclosure 3: NYSED Comments

THE STATE EDUCATION DEPARTMENT / THE UNIVERSITY OF THE STATE OF NEW YORK / ALBANY, NY
12234

PRESIDENT OF THE UNIVERSITY
AND COMMISSIONER OF EDUCATION

September 21, 2006

Mr. Daniel P. Schultz

U.S. Department of Education
Office of Inspector General
32 OId Slip, 26th Floor
Financial Square

New York, NY 10005

Dear Mr. Schultz:

I am responding to your letter of August 22, 2006 regarding the draft Audit Report of the New
York State Education Department’s Reading First Program, Control Number ED-OIG/A02G002. A copy
of our detailed response is attached. The response addresses specific comments and observations in the
text of the report as well as the audit recommendations.

The New York State Education Department (NYSED) takes seriously its obligation to administer
Federal programs in accordance with applicable laws, regulations, and guidance. We are pleased that the
Office of Inspector General (OIG) has found that the NYSED developed and used criteria for selecting
scientifically based reading research (SBRR) programs in accordance with the law as interpreted by the
United States Department of Education (USDE). However, in general, we disagree with the findings of
the audit that NYSED failed to approve LEA applications in accordance with applicable laws, regulations
and guidance. As detailed in our response, many of the actions taken by the NYSED were either
explicitly delineated in the application that was approved by the USDE or recommended to NYSED by
USDE’s contracted technical assistance provider, Learning Point Associates. In other cases, the auditors
have made inferences based on isolated statements in documents that are not supported by a more
complete review of the entire process by which NYSED approved Reading First grants.

Throughout the audit process, NYSED staff have cooperated with the audit team and been
responsive to its requests. To the extent to which the audit has identified improvement opportunities, we
are committed to taking appropriate actions, many of which have already been implemented, as detailed
In our response,

The demands and requirements of the Reading First are very rigorous. The NYSED and local
educational agencies have been diligent in adhering to these requirements. The funding awarded to
districts in New York was made to very high need districts. Over 90% of the public schools participating
in New York’s Reading First program were Title I schools. All LEAs that received funding were among
those that reported the lowest percentages of students achieving proficiency on the 2002-2003 school year
administration of the State Grade Four English Language Arts assessment. The implementation of
Reading First in schools that have received funding has been carried out with fidelity.
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ATTACHMENT A

(v) Instructional Leadership - 10 Points

Does Not Meet Standards Meets Standards Exemplary
() points 1-8 points 9-10 points
The proposal: The proposal: The proposal:
* Does not adequately demonstrate Describes LEA and School Building *  Meets all conditions listed under

LEAs and schools: Principal responsibilities that ensure ‘Meets Standard.”

Having designated individuals with implementation of Reading First in e Demonstrates commitment to ensuring
clearly defined duties and funded schools mandatory training for principals and
responsibilities to provide Describes title and responsibilities of LEA building leaders in the essential
instructional leadership: administrator/coordinator responsible components of reading and the specific

providing training for principals and for the design, implementation and instructional programs and materials in
building leaders related to oversight of Reading First, including use in their buildings, including the
improving reading instruction; demonstrated commitment to ensuring scientific base, implementation process

providing training for LEA personnel continuity of instructional leadership at and progress monitoring related to
related to improving reading the school level. those programs and materials
instruction. Describes title and responsibilities of
o Does not provide evidence of Design designated LEA administrator
Team responsible for oversight of the Student
*  Does not provide name and title of Data System

required collective bargaining unit Describes qualifications, authority. and

representative on LEA and school- responsibilities of Tier IT Building

based Design Teams Coach in each Reading First school

Does not provide information about Tier II Provides evidence of LEA support to

Building Coach Reading First schools, including

Does not provide LEA leadership sufficient authority, time, resources,

commitment to fully utilize the and expertise of instructional leaders

services of the Regional School Provides names and titles of LEA and

Support Centers and Tier 1 Coaches School-based Design Teams, including

evidence of required Design Team
membership
11
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(ix) Access to Print Materials - 5 Points

Final Report
ED-O1G/A02G0002
__ATTACHMENT /

Does Not Meet Standards
() points

Meets Standards
1-4 points

Exemplary
5 points

The proposal:

. The proposal:

The proposal:

Does not adequately describe how LEAs
will promote reading and library
programs that provide student access to
engaging reading materials

Describes how LEA will assess the need
for print materials and an environment
conducive to reading comfortably

Describes how LEA will promote reading
and library programs that provide
student access to engaging reading
materials, including coordination with
programs funded under the Improving
Reading through School Libraries
program, if applicable.

Describes how LEA will ensure that
Reading First schools have reading
libraries with materials based on SBRR
and provided by the LEA. community-
based organizations, public libraries,
and other literacy organizations

Page 55 of 128
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Describes how LEA will promote reading
and library programs that provide
student access to a wide array of
engaging reading materials, including
both expository and narrative texts,

Describes how LEA will provide high
quality reading instruction software
(with sufficient hardware support) that
will be aligned with SBRR and the
Reading First program
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