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PROLOGUE

Congress passed Th e Notifi cation and Federal Employee Antidiscrimination and Retaliation Act (Th e No 
FEAR Act) in 2002 after fi nding that “Federal agencies cannot be run eff ectively if those agencies practice or 
tolerate discrimination.”  (5 U.S.C. §2301 note)

Th e Act, which creates no new cause of action, requires agencies to notify their employees of their rights 
under discrimination and whistleblower laws in order to increase Federal agency compliance with the law.  
Th e No FEAR Act also mandates that agencies fi le annual reports with Congress on the number and severity 
of discrimination and whistleblower cases brought against each Federal agency and that Federal agencies 
pay for any discrimination or whistleblower judgments, awards, or settlements in order to improve agency 
accountability with respect to discrimination and whistleblower laws.

At GAO, Th e No FEAR Act data is updated quarterly and posted on GAO’s intranet under “Guidance.”  
Th e web site of the Offi  ce of Opportunity and Inclusiveness (O&I) also has a link to the data, as does the 
Agency’s external web site: www.gao.gov.

http://www.gao.gov


4

History of Board Activity

Th e 1995 Report

Th e Board took its fi rst in-depth look at GAO’s discrimination complaint process when it 
embarked on a study that resulted in a 1995 report entitled GAO’s Discrimination Complaint Process 
and Mediation Program.  In preparation for that report, the Board examined the operation of GAO’s 
discrimination complaint process from the initial contact with a counselor through the issuance of 
the Agency’s fi nal decision.  Th e study also focused on the Agency’s mediation program, specifi cally 
setting out to determine whether the program provided an adequate means of resolving complaints of 
discrimination.  

After reviewing the data, the Board became concerned about the lengthy case processing times 
in which discrimination complaints were taking an average of 581 days from the fi ling of a formal 
complaint to issuance of a fi nal agency decision.  Th e data revealed, however, that  the CRO was 
meeting its benchmark of 180 days for investigations as they were taking an average of 169 days.  
Following completion of the investigation, it was taking Agency management, on average, 412 days to 
issue a fi nal agency decision.      

Based upon its review of GAO’s complaint process and mediation program and the standards set 
out in directives and guidance from the Equal Employment Opportunity Commission (EEOC), the 
Board made seven specifi c recommendations about the complaint process and fi ve recommendations 
about the mediation program.  Contemporaneous to the issuance of the 1995 report, the Agency 
took steps to implement eight of the Board’s recommendations.  Th e GAO Order that governs 
the processing of discrimination complaints was also revised in 1997 to address, in part, Board 
recommendations that had included the addition of a 90-day timeframe for the issuance of fi nal 
agency decisions.    

Th e 1998 Follow-Up Report

In 1998, the Board issued a follow-up report on the discrimination complaint process in order 
to track the Agency’s compliance with the Board’s earlier recommendations from the 1995 study.  By 
that time, the Agency had complied with 10 of the 12 recommendations that the Board had made 
with respect to the discrimination complaint process and the mediation program.  Also of import 
in the 1998 study was the decrease in complaint processing time that the CRO had achieved since 
the release of the 1995 report.  Th e length of time it took to process a complaint from fi ling through 
fi nal decision had been of critical concern to the Board in the earlier study, with GAO’s average case 
processing time placing it in the bottom one-third of Federal agencies.1  In the year preceding the 
issuance of the follow-up report, CRO had reduced complaint processing time by 34 percent.   

   

1GAO’s average of 581 days from fi ling to fi nal Agency decision did not include a hearing as a hearing in its process can only occur after the 
issuance of a fi nal agency decision.  The data with respect to the Executive branch agencies sometimes includes time for EEOC hearings before 
fi nal agency decisions.  Follow-Up Report: GAO’s Discrimination Complaint Process and Mediation Program, p. 5 (1998).

Chapter I:  Introduction
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Th e 2004 Report

In October 2000, the name of the Civil Rights Offi  ce was changed to the Offi  ce of Opportunity 
and Inclusiveness (O&I) and its role at the Agency was greatly expanded in order to implement a 
pro-active approach to equal employment opportunity.2  Among the duties the Managing Director 
of O&I assumed were the review of all human capital practices, policies and procedures, as well as 
oversight of the performance appraisal and pay systems, promotions, the distribution of awards, the 
disposition of reasonable accommodation requests, discipline, and recruiting.

Th e Board embarked on a study of O&I in 2003 and made a number of new recommendations 
in the report it issued in 2004, and, again, urged the Agency to reconsider implementing prior 
recommendations on which there had been no action.  Of utmost importance to the Board at the 
time was the fact that the accretion of duties by O&I’s Managing Director, particularly his advisory 
and participatory roles in most, if not all, of the Agency’s human capital practices and procedures, 
raised a new concern about the discrimination complaint process.  EEOC’s Management Directive 
110 (MD 110) provides direction to Federal agencies in the development of EEO programs, including 
complaint processing.  Th e Directive unequivocally states that the “same agency offi  cial responsible for 
executing and advising on personnel actions may not also be responsible for managing, advising, or 
overseeing the EEO pre-complaint or complaint processes.”3   In order to maintain the integrity of the 
EEO complaint process, the Board recommended creation of a separate unit devoted exclusively to the 
processing of discrimination complaints.                 

Th e 2005 Report

In 2005, the Board took a decidedly more global approach to the discharge of its oversight 
mandate.  In a report entitled Th e State of Equal Employment Opportunity at GAO in the 21st Century, 
the Board revisited a number of issues on which it had reported and recommendations it had made 
during the previous 18 years, including those that were developed to ensure the integrity of the 
discrimination complaint process.  

At the time of that report, there remained two signifi cant matters aff ecting the operations of O&I 
about which the Board and the Agency disagreed.  In the aforementioned 2004 report in which the 
Board studied the operations of O&I, the Board expressed concern that the Managing Director’s 
advisory and participatory roles in the Agency’s human capital practices and procedures ran afoul of 
established complaint processing procedures.  In order to maintain the integrity of the EEO complaint 
process, the Board recommended creation of a separate unit devoted exclusively to the processing 
of discrimination complaints.  In comments on the 2005 draft report, the Agency reiterated that it 
opposed the creation and maintenance of a separate unit as it would be ineffi  cient given the small 
number of complaints O&I handles and that the appearance of any confl ict of interest would be 
mitigated by the fact that GAO contracts out its complaint investigation function.        

           

2See Management News, Vol. 28, No. 16 (Jan. 22-26 (2001)); Vol. 28, No. 21 (Feb. 26 - Mar. 2 (2001)).  The head of the Offi ce, who reports directly 
to the Comptroller General, was given the title of Managing Director.

3Equal Employment Opportunity Management Directive 110, Ch. 1, p.2 (found at www.eeoc.gov).

http://www.eeoc.gov
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Th e second area of disagreement concerned the addition of discrimination on the basis of sexual 
orientation to the GAO Order that governs the discrimination complaint process at GAO, which the 
Comptroller General had already indicated that he planned to do when it was next revised.4  Unlike 
other complainants, employees who fi le complaints alleging discrimination on the basis of sexual 
orientation do not have the right to appeal their claims to the PAB because sexual orientation is not 
covered under any anti-discrimination statutes.  Th e Government Accountability Offi  ce Personnel 
Act (GAOPA) that established the PAB provides that the Board may adjudicate any personnel matter 
that the Comptroller General decides that the Board should resolve.5  Based on that authority, the 
Board suggested that the Comptroller General revise GAO Order 2713.2 to provide that complaints 
of discrimination on the basis of sexual orientation be appealed to the PAB in the same manner as 
other discrimination complaints.  Th e Agency notifi ed the Board that it had no plans to extend the 
jurisdiction of the PAB to cover complaints of discrimination on the basis of sexual orientation.  

Th e No FEAR Act

In 2002, Congress enacted Th e Notifi cation and Federal Employee Antidiscrimination and Retaliation 
Act6 (No FEAR Act) to hold Federal agencies fi nancially accountable for violations of discrimination and 
whistleblower protection laws and to strengthen notifi cation and reporting requirements.  Th e statute creates 
no new cause of action for employees.  Under the provisions of the No FEAR Act, agencies are required 
to use a number of training techniques to ensure that their employees and managers are aware of their 
respective responsibilities, rights, and remedies; to provide notice to employees and applicants about their 
rights and protections available under discrimination and whistleblower laws; and to post publicly their 
complaint resolution data.

GAO publishes information about its discrimination complaints collected pursuant to the No FEAR Act 
on a quarterly basis on both its Intranet and Internet pages with comparative data for multiple years.  Th e 
data includes the number of complaints fi led, the number of complainants, the basis of each complaint (i.e., 
race, sex, age disability, etc.), the issue being alleged (e.g., disciplinary action, reassignment, termination, 
non-selection for promotion, etc.), processing times,7 dismissals, fi nal agency actions, and bases for fi nal 
actions.

Board staff  has been regularly reviewing GAO’s No FEAR Act data as it is posted and, in 2007, brought 
the increasing times in the length of processing discrimination complaints to the Board’s attention.  After 
noting that the average number of days complaints were pending in fi nal action stage was 614, the Board 
determined that it was time to begin a systematic review of the results from the fi rst fi ve years of reporting.  
In Chapter II of this report, the Board takes an in-depth look at the No FEAR Act data. 

4In 2005, when the State of Equal Opportunity report was published, GAO Order 2713.2 had not been revised or updated since 1997.  The 
Board noted then that the revisions were “long overdue.”  A revised Order, that included discrimination on the basis of sexual orientation, was 
fi nally published on May 21, 2007. 
     
531 U.S.C. §753(a)(8).

65 U.S.C. §2301 note.  For its applicability to GAO, see No FEAR Act Notice, 71 Fed. Reg. 65,525 (Nov. 8, 2006). 

7Processing time is defi ned as “The average length of time it has taken an agency to complete respectively investigation and fi nal action for [all 
complaints] . . . .” 29 C.F.R. §1614.704(f). 
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GAO Order 2713.2

In its 2005 report on the state of EEO at GAO, the Board addressed O&I’s procedures and operations, 
calling again for the Agency to update its internal Order on discrimination complaint processing.8  In May 
2007, nearly ten years after the last revision and six years after the creation of O&I, GAO issued a revised 
Order.  Other than necessary updating to refl ect the change in nomenclature from Civil Rights Offi  ce to 
Offi  ce of Opportunity and Inclusiveness, the single biggest change to the Order was the inclusion of sexual 
orientation as a basis for a discrimination complaint.  As previously discussed, the Board and the Agency 
disagree on how these complaints should be handled and also how much information about the lack of 
appeal rights employees should be given.  A complete discussion of this topic and other changes to the Order 
can be found in Chapter III.

Additional Duties and Responsibilities of O&I

As previously noted, when the Offi  ce of Opportunity and Inclusiveness replaced the Civil Rights Offi  ce, 
its role in the Agency’s Human Capital programs and initiatives was greatly expanded beyond the complaint 
processing, mediation, and affi  rmative action planning functions of its predecessor.  Th e O&I of today is a 
pro-active force at GAO in virtually every internal and external matter with a human capital component.  
Th e Managing Director participates in the design of recruitment procedures; reviews off ers of employment; 
makes recommendations with respect to the promotion process; and conducts independent data reviews 
of the Agency’s promotions, competitive placements, performance ratings, and awards.  In addition, the 
Managing Director is a stakeholder in any GAO engagement that addresses EEO issues, reviewing and 
commenting on the project design and draft report, as well as functioning as an advisor to the relevant team 
handling the engagement.  Th e Offi  ce’s direct, hands-on involvement in a broad range of activities that have 
an impact on GAO’s equal employment practices and policies and the question of whether participation in 
these activities creates an appearance of a confl ict of interest with the complaint function are addressed in 
Chapter IV of this report. 

Scope of the Study

Th e Board fulfi lls its oversight mandate by conducting evaluative studies of GAO’s equal employment 
opportunity policies, practices, and procedures and issues reports containing its fi ndings, conclusions, and 
recommendations.9  Comporting with longstanding Board practice, this study began with a request to the 
Agency to supply certain data and information to the Board and to answer questions about the operations of 
the Offi  ce of Opportunity and Inclusiveness.  In addition, Board staff  obtained No FEAR Act data posted by 
other agencies for comparative purposes and reviewed relevant GAO Orders, EEOC Directives, regulations 
and statutes.

8State of Equal Employment Opportunity at GAO, pps.40-41.

9The Board’s oversight reports are at www.pab.gao.gov under the link to EEO Oversight. 

http://www.pab.gao.gov


8

No FEAR Act:  2002-2007

Pursuant to the mandates of the No FEAR Act, GAO has posted a notice on both the Agency’s internal 
and external websites setting forth the bases on which discrimination is prohibited and the procedures to 
follow in order to seek relief.10  Another section of the notice references the timelines for fi ling complaints 
and provides citations to the Orders and regulations that further describe complaint procedures.  Th e notice 
also explains whistleblower protection laws and lays out the procedures for fi ling such a claim.  Finally, the 
notice provides contact information within GAO, including O&I, the Legal Services Group in GAO’s Offi  ce 
of General Counsel, and the PAB/OGC and provides information about and Internet addresses for both the 
EEOC and the Offi  ce of Special Counsel.

In addition to the notice, O&I is responsible for providing training to all GAO employees every two 
years on their rights and protections under antidiscrimination statutes and whistleblower protection laws.  
O&I staff  worked with the Agency’s Offi  ce of General Counsel to develop a mandatory web-based training 
course, “Rights and Protections Under Antidiscrimination and Whistleblower Protection Laws.”  Th e course 
is updated and off ered every two years.       

In 2002, O&I began posting No FEAR Act data on the number and status of complaints at GAO on the 
Agency’s internal and external web sites.11  Th e data includes not only the statutory basis for each complaint 
but also the issue underlying each allegation.12  In addition, GAO must show the average length of time it 
takes to complete each step of the process, dismissals, fi nal agency actions with fi ndings of discrimination by 
basis and issue, and comparative data for previous years.    

In 2006, the Agency changed the format of its No FEAR Act reporting, transitioning from an 11-page 
document that relied on Tables to present the information to a four page spreadsheet layout that more closely 
conforms to the format preferred by other agencies in the Executive branch.    

In the fi ve year time period of 2002-07, 635 employees contacted O&I for counseling.  Of those, 511 
(80%) chose not to pursue their concerns through the administrative process; 13 complaints were informally 
resolved or settled, although only one since 2002; and 69 people fi led formal complaints.  At the end of 
2006, the average number of days complaints were pending in the investigative stage was 144, well below 
the 180 days mandated by the GAO Order that governs discrimination complaint processing at GAO.13  By 
the end of  2007, however, there were 12 complaints pending in the investigatory stage that had already 
exceeded that required time frame.14

10Data on complaints of discrimination captured under the No FEAR Act include the categories of race, color, religion, reprisal, sex, national 
origin, age, disability, and the Equal Pay Act.  Allegations of discrimination on the bases of marital status or political affi liation are handled as 
prohibited personnel practices by the PAB/OGC and are not within the purview of the No FEAR Act posting requirements.  Data on complaints 
of discrimination on the basis of sexual orientation are also not included in No FEAR Act postings because the Act covers only statutory bases of 
discrimination.  Sexual orientation discrimination complaints are processed as prohibited personnel practices in the Executive Branch.                
                                                                                          
11While O&I publishes No FEAR data on the GAO internal web site, the link to No FEAR Data on its own web site does not lead to any site with 
data or information.  

12Issues include appointment, assignment, awards, disciplinary action, duty hours, appraisal, harassment, pay, promotion, reassignment, reasonable 
accommodation, retirement, termination, terms and conditions of employment, time and attendance, and training.

13The investigation of discrimination complaints at GAO is performed under contract.

14The No FEAR Act data for the quarter ending on December 31, 2007 shows the average number of days in the investigation stage as 416.  
However, the average for 2006 was 144 days and at the end of 2006 and through the second quarter of 2007, the posted data show no pending 
complaints exceeding the time frame. 

Chapter II:  Th e No FEAR Act
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Th e Agency also issued 16 fi nal decisions during the relevant time, none of which resulted in a fi nding 
of discrimination.  GAO Order 2713.2 directs the Agency to issue fi nal decisions within 90 days of the 
complainant’s receipt of the investigative fi le yet the average length of time that pending complaints are 
currently awaiting fi nal decision is 614 days.

Th e table below shows GAO’s processing times as compared to those of fi ve other agencies.  Th e last 
complete year for which most agencies have posted data is 2006 so that is the year for which data are 
refl ected in the table.

Table 1:  Comparative Complaint Processing Times15 

Agency
Number fi led  

complaints (2006)
Average days  
investigation

Average 
days fi nal 

action
Dismissals

Average time 
to dismissal

GAO
   
35

     
144

   
 614

     
0

      
0

EEOC
    
21 

    
180

   
174

    
 4

     
75

SEC
 

13
    
176

     
71

     
4

     
77

FLRA
     

1
     
176

     
42

     
0

      
0

CPSC
    
 7

     
147

    
 70

     
2

      
7

OPM
     
36

     
105

   
209

   
16

    
 56

For the period shown, GAO’s processing times in the investigation stage were well within the 180 
days mandated by the Order and also at the lower end when compared to other agencies.16  Its times for 
completing the fi nal action portion of the process, however, were nearly three times longer than the nearest 
fi gure reported by the other agencies and not very far from the 581 day average that the Board fi rst noted as 
a problem in 1995.17  At GAO, O&I drafts a recommended decision and the Chief Operating Offi  cer and 
issues a fi nal agency decision with either a fi nding of no discrimination or a fi nding of discrimination.18 

15The agencies selected and their approximate number of employees are:  the Equal Employment Opportunity Commission (2,200); the 
Securities and Exchange Commission (3,800); the Federal Labor Relations Authority (215); the Consumer Product Safety Commission (420); and, 
the Offi ce of Personnel Management (5,700).

16For example, the Offi ce of Management and Budget (OMB) which, from 2001 through 2006, had six discrimination complaints fi led reported in 
2006 that complaints were in the investigation stage for an average of 365 days. 

17GAO’s Discrimination Complaint Process and Mediation Program, p. 9 (1995).  

18In the past, the Legal Services Group, located within GAO’s Offi ce of General Counsel, reviewed the draft decision.  The Board has pointed 
out the inherent confl ict of interest that arises when the decision is reviewed by the same unit that represents the Agency in subsequent legal 
proceedings.  Attorneys from the Legal Services Group no longer review fi nal agency decisions.  Memorandum from Ronald A. Stroman, Managing 
Director, O&I (Apr. 29, 2008).
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Complaint Resolution

According to fi gures provided by O&I, 80 percent of those contacting the Offi  ce in the past fi ve years 
chose not to pursue their complaints.  At the time of the Board’s 2004 study and report, when it was 
discovered that 65 percent of those contacting the Offi  ce were deciding not to pursue their complaints, 
the Board recommended that O&I survey those who made contact and track the reasons that such a high 
percentage was dropping out of the formal Agency process.  Th e Agency assured the Board that O&I was in 
the process of developing a customer satisfaction survey that would be provided to everyone who contacts 
the Offi  ce.19

In 2005, when the Board again inquired about a survey, the Agency unequivocally stated that “O&I 
plans to do a customer satisfaction survey in Fiscal 2006.”20  In materials sent to the Board in 2007 pursuant 
to a request in this current study, O&I stated that it “does not currently have a customer satisfaction survey, 
but will be able to survey our customers through our website that was just launched on May 10, 2007.”21  
At the end of 2007, the section of the web site called “Listening to Our Customers” remained under 
construction and unavailable.

Th e table below shows discrimination complaint activity and resolutions in O&I for 2002 through the 
second quarter of 2007.

Table 2:  Discrimination Complaint Processing at GAO

2002 2003 2004 2005 2006 2007

Contacts
   
70

  
115

  
101 

  
125 160

 
64

Did not pursue
   
36

(51%)

  
102

(87%)

    
92

(91%)

  
115

(92%)

 
118

(74%)
 48

(75%)

Number of complaints 5  6  4   4   35 13

Informal resolution 12   0 0 0  1 0

Mediation
    

2
    

6
   
3

  
 15 

   
 9

   

Dismissals
  
 3

  
 1

   
1

   
0

   
2

  
0

Final decision
  
0 

   
4

   
4

   
5

   
3

   
0

19Letter from Jesse E. Hoskins, Chief Human Capital Offi cer (Aug. 21, 2003).

20The State of Equal Employment Opportunity at GAO in the 21st Century, p. 43 (2005).

21Memorandum from Ronald A. Stroman, Managing Director, O&I (May 11, 2007) (hereinafter Stroman Memorandum).



11

Of the 42 persons who entered the mediation program, 23 completed mediation successfully; none of 
those who terminated mediation subsequently fi led a formal complaint. 

According to the Managing Director, more than 60 percent of people contacting O&I alleged 
discrimination on the basis of race, with age discrimination and retaliation comprising 10 to 20 percent 
of the allegations each year.22   Now that the GAO Order covers discrimination on the basis of sexual 
orientation, the Board trusts that whenever O&I proff ers discrimination complaint processing fi gures and 
percentages that they will refl ect the universe of complaints the Offi  ce handles, including those alleging 
discrimination on the basis of sexual orientation. 

22Id.
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During the preparation of the Board’s 1995 report on the discrimination complaint process, GAO made 
extensive revisions to Order 2713.2, bringing the Agency’s discrimination complaint process, for the most 
part, in line with EEOC’s standards for Executive branch agencies.  Th e Agency retooled the Order again in 
1997, incorporating many of the changes that the Board had recommended in its 1995 report.  Despite the 
Board’s repeated recommendations that the Order be updated, particularly after the creation of the Offi  ce of 
Opportunity and Inclusiveness, nearly 10 years elapsed before the next revision which took place in 2007.

Discrimination on the Basis of Sexual Orientation

Th e most signifi cant change that occurred as a result of the latest revision to Order 2713.2 was the 
addition of sexual orientation as a basis for fi ling a complaint of discrimination at GAO.  Prior to the 
issuance of the revised Order, an employee or applicant who believed that he or she had been discriminated 
against on the basis of sexual orientation could seek redress by  fi ling a Charge directly with the Board’s 
Offi  ce of General Counsel alleging a prohibited personnel practice.23  Any charge alleging a prohibited 
personnel practice fi led with the PAB/OGC is investigated and may be adjudicated in a formal hearing 
before the Board, with any resultant adverse decision appealable to the U.S. Court of Appeals for the Federal 
Circuit.  Even with the revision to the GAO Order, that option remains available to GAO employees and 
applicants who allege discrimination on the basis of sexual orientation.

Th e Board’s approach to handling complaints of discrimination on the basis of sexual orientation is very 
similar to that of the Executive branch.  In that branch of the Government, the fact that Title VII of the 
Civil Rights Act does not prohibit discrimination on the basis of sexual orientation precludes the EEOC 
from handling such complaints.24  Because the Offi  ce of Personnel Management (OPM) has determined 
that discrimination based on sexual orientation is a prohibited personnel practice, those cases fall under the 
jurisdiction of the Merit Systems Protection Board (MSPB) and the Offi  ce of Special Counsel (OSC) which 
process cases in much the same manner as the Board.25  Early in his tenure, however, then Comptroller 
General David M. Walker issued a Memorandum giving employees “the right to fi le a complaint with the 
Civil Rights Offi  ce when they believe discrimination has occurred based upon their sexual orientation.”26  In 
its 2004 report on the operations of O&I, the Board recommended against the formal inclusion of sexual 
orientation in the GAO Order and urged the Agency to continue to follow the Executive branch’s lead and 
process the allegations as prohibited personnel practices.             

When it became clear that the Agency would be including sexual orientation in its forthcoming revision 
of GAO Order 2713.2, the Board suggested a compromise.  Th e Government Accountability Offi  ce 
Personnel Act that established the Board contains a provision that allows the Comptroller General to decide 
that the Board may adjudicate any personnel matter he deems appropriate.27  Based on that authority, 

235 U.S.C §2302(b)(10).  It is a prohibited personnel practice to “discriminate for or against any employee or applicant for employment on the 
basis of conduct which does not adversely affect the performance of the employee or appliant or the performance of others.”

24On November 7, 2007, the House of Representatives passed the Employment Non-Discrimination Act of 2007 (ENDA) which prohibits 
employment discrimination on the basis of sexual orientation.  ENDA is similar in most respects to Title VII of the Civil Rights Act but provides 
more limited remedies.  As is the case with Title VII, enforcement of ENDA’s provisions would lie with the EEOC.  The bill is pending in the 
Senate.  H.R. 3685, 110th Cong. (2007). 

25Addressing Sexual Orientation Discrimination in Federal Civilian Employment: A Guide to Employee’s Rights, U.S. Offi ce of Personnel 
Management, available at www.opm.gov.

26Comptroller General’s June 25, 1999 Memorandum to All GAO Employees.

2731 U.S.C. §753(a)(8).

Chapter III:  GAO Order 2713.2

http://www.opm.gov
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the Board noted that the Comptroller General could amend the Order allowing complaints alleging 
discrimination on the basis of sexual orientation to be appealed to the PAB in the same manner as other 
discrimination complaints.  Th e Board cautioned the Agency that it needs to make clear to complainants 
that even this method of handling sexual orientation discrimination complaints will not aff ord those 
complainants the same panoply of appeal rights available to others alleging discrimination.  While these 
complainants would be able to take advantage of the PAB processes from investigation through adjudication 
and internal appeal, they would have no right to appeal any adverse Board decision to the U.S. Court of 
Appeals for the Federal Circuit.

Th e Agency notifi ed the Board in 2005 that the Comptroller General would not be expanding the 
jurisdiction of the Board to cover appeals of complaints of discrimination based on sexual orientation 
fi led with O&I. Th e right to fi le a complaint of discrimination based on sexual orientation with O&I was 
formally accomplished with the publication of revised Order 2713.2 in May 2007 which describes the types 
of complaints covered by the Order and their legal bases:

Individual and class complaints of employment discrimination and retalia-
tion prohibited by Title VII (discrimination based on race, color, religion, 
sex, or national origin) the ADEA (discrimination based on age when the 
aggrieved person is at least 40 years of age), the ADA (discrimination based 
on disability), the EPA (sex-based wage discrimination), or Executive Order 
13087, Further Amendment to Executive Order 11478, Equal Employment 
Opportunity in the federal government (discrimination based on sexual 
orientation) shall be processed in accordance with this order.  Complaints al-
leging retaliation prohibited by these statutes are considered to be complaints 
of discrimination for the purposes of this order.28   
                       

With the exception of sexual orientation, the prohibitions against employment discrimination listed 
in the Order all have statutory bases.29  Because the authority for the sexual orientation jurisdiction does 
not derive from an anti-discrimination statute, the only remedy available to complainants is through the 
administrative process of O&I with no appeal rights.  Th e Board had urged the Agency to include language 
in any updates to the Order that would clearly explain the lack of any appeal right to complainants.  While 
Chapter 6, Civil Actions and PAB Appeals, of the revised Order notes that “Title VII does not cover sexual 
orientation” and fails to explain the diff erence in appeal options to individual complainants at that point, 
the Order does charge O&I with advising that “no appeal rights exist with respect to any allegations in a 
complaint of discrimination based on sexual orientation” when acknowledging the receipt of the complaint 
in writing.30  According to the Managing Director of O&I, he and his staff  “indicate to employees that 
the Personnel Appeals Board does not currently enforce the protections that prohibit discrimination and 
harassment based on sexual orientation.”31

28GAO Order 2713.2, Ch. 1, ¶7.

29The ban against discrimination on the basis of sexual orientation derives from Executive Order 13,087 (3 C.F.R. 191 (1999)) which amended 
Executive Order 11,478.  34 Fed. Reg. 12,985 (Aug. 12, 1969). 

30Ch. 6, ¶1 (Note).  The Order’s explanatory language for complainants in a class action states:  “The [fi nal] decision shall include a notice of 
the right to fi le a charge with the General Counsel of the PAB or a civil action in U.S. district court, in accordance with chapter six and the 
applicable time limits, except that no such rights exist with respect to fi ndings involving sexual orientation discrimination.”
Order 2713.2 Ch. 4, ¶14(c).

31Letter from Ronald A. Stroman, Managing Director, O&I (May 11, 2007).
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Other Changes

Th e remainder of the revisions made to GAO Order 2713.2 either involved changes necessitated by 
CRO’s name conversion to O&I or conformed procedures to those of the Executive Branch.  In the section 
of the Order on dismissals of complaints, for example, a subsection was added that allows O&I to dismiss 
a complaint that is “part of a clear pattern of misuse of the discrimination complaint process for a purpose 
other than the prevention and elimination of employment discrimination.32  To establish evidence of misuse 
of the process, O&I is to consider multiple complaint fi lings, prior allegations that are similar or identical, 
and/or indication the complaint was fi led to circumvent other administrative processes or retaliate against 
GAO’s process, or the fi ling overburdens the discrimination system.  Th e new bases for dismissal bring that 
portion of the GAO Order in accord with EEOC regulations.33

Th e Board has also previously recommended that the Order include standards for discretionary 
dismissal of complaints that form the basis of Charges fi led with PAB/OGC.  In the Executive branch, 
the complainant must elect to pursue the non-EEO process and the Agency must inform and advise 
complainants of their rights in order to ensure that any such election is knowing and voluntary.  No such 
standards were added to the Order when it was most recently revised.                             

 

32GAO Order 2713.2, Ch. 3, ¶5(a)(11). 
   
3329 C.F.R. §1614.107(a)(9).
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As noted in the Board’s 2004 study of O&I, the role that Offi  ce plays in Human Capital related 
programs has been greatly expanded beyond the complaint processing and mediation that were the primary 
functions of its predecessor offi  ce.  Th e Offi  ce was created to transform the Agency’s diversity management 
practices and the Managing Director serves as principal advisor to the Comptroller General on a wide 
range of matters involving equal employment opportunity at GAO.34  As an indication of its changing role, 
in 2001, O&I spent 70 percent of its time on discrimination complaint processing; that fi gure is now 50 
percent.35

At the time of the Board’s 2004 study of O&I, the Managing Director was overseeing the performance 
appraisal, promotion and pay systems; reviewing decisions aff ecting the composition of best-qualifi ed lists, 
awards, promotions, reasonable accommodation, benefi ts, assignments, discipline and terminations; and 
was active in the recruitment and hiring processes. Th e Managing Director of O&I is also charged with 
reviewing and, where appropriate, recommending changes to GAO’s human capital policies and practices.36  
His advisory and participatory roles in most of the Agency’s human capital practices and procedures appear 
to be every bit as integral to the personnel workings of GAO now as they were then.

Among the Managing Director’s more visible functions are his roles serving as a Stakeholder in all GAO 
engagements with a human capital component; contributing to the GAO Strategic Plans; holding briefi ng 
sessions and training for managers and employees on diverse issues such as the performance evaluation 
system, recruiting strategies and techniques; hosting workshops for interns and providing counseling sessions 
for them; participating in Diversity Month activities; and, briefi ng staff  on the Agency’s policy on sexual 
harassment.

As noted in prior Board reports and earlier in this report, the EEOC cautions that the agency offi  cial 
responsible for executing and advising on personnel actions cannot also be responsible for managing, 
advising, or overseeing the EEO pre-complaint or complaint processes.  Th e Board has long advocated 
administrative separation of the O&I functions.

Th e Managing Director at GAO is not only active in the development of personnel policies but takes 
actions with respect to employees that may very well form the basis for a complaint in the very system that 
he runs.  For example, the Managing Director has reviewed performance appraisals and, based on discussions 
with other Managing Directors, changes were made in the appraisals.  He has also identifi ed staff  who he 
believed should have been on a best-qualifi ed list but were not.  In some cases, adjustments were made to 
the lists.  Th e Managing Director has also been instrumental in the reversal of the disapproval of telework 
decisions and the addition of employees to QSI and honor award lists.

In each of these instances, a person who failed to make a best-qualifi ed list or who did not get an award 
or believed a performance appraisal or some other personnel action to be discriminatory may fi le a complaint 
with O&I.  If the complainant were, in fact, alleging discrimination in a personnel action that the Managing 
Director had reviewed and adjusted, the complaint would raise the very confl ict underlying the EEOC 
Directive and the Board’s concerns.

34Building Diversity in GAO’s Senior Executive Service, Hearing Before the House Subcommittee on Federal Workforce, Postal Service, and the 
District of Columbia, Committee on Oversight and Government Reform, 110th Cong. (2007) (Testimony of Ronald A. Stroman, Managing Director, 
Offi ce of Opportunity and Inclusiveness, GAO).

35Stroman Memorandum.

36GAO Order 0130.1.26, Offi ce of Opportunity and Inclusiveness (Mar. 17, 2005). 

Chapter IV:  O&I Initiatives
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Th e Agency has always asserted the small number of discrimination complaints fi led each year as the 
reason that a creation of a separate unit within O&I would be ineffi  cient.  Th at may have been true in the 
past when four or fi ve formal complaints a year were the norm at GAO but 35 complaints of discrimination 
were fi led in O&I in 2006 and 13 had been fi led by mid-2007.

Separation of the functions would dispel the notion of any appearance of a confl ict while allowing the 
Managing Director to continue the proactive program of prevention of discrimination and wide-ranging 
approach to equal employment opportunity he has brought to GAO. 



17

Th e Board has had a longstanding and genuine interest in ensuring the integrity of the discrimination 
complaint process at GAO and, over the years, has made a number of recommendations to the Agency 
designed to enhance and fi ne tune the process.  As noted in previous reports, the Agency has adopted many 
of the Board’s recommendations but, as also noted, there continue to be issues about which the Board 
and Agency have yet to agree.  At the conclusion of this study, there remain some minor adjustments that 
need to be made, as well as three major areas of concern to the Board:  the potential confl ict of interest in 
the complaint process caused by a serious accretion of duties by O&I’s Managing Director; the manner 
in which complaints of discrimination on the basis of sexual orientation are handled; and, the increasing 
length of time that complaints are languishing awaiting fi nal Agency action.  Th e Board makes the following 
recommendations to improve the Agency’s internal administrative process: 

A separate unit should be established in which assigned staff  would devote their time 
exclusively to the processing of discrimination complaints, including mediation.  Th e 
unit could be part of O&I for administrative purposes or be a stand-alone unit but its 
staff  would not have any responsibility for human capital or personnel issues at GAO. 

GAO Order 2713.2 should be revised to provide that complaints of sexual orientation 
may be appealed to the Personnel Appeals Board in the same manner as other 
discrimination complaints.

O&I staff  should explain to complainants alleging discrimination on the basis of 
sexual orientation that they have the option of fi ling a charge that a prohibited 
personnel practice has occurred with PAB/OGC and that the exercise of such option 
fully preserves all appeal rights, including the right to appeal an adverse decision to 
the U.S. Court of Appeals for the Federal Circuit.  

If no fi nal agency decision has issued and 120 days has elapsed since the fi ling of a 
complaint, then a letter should be issued to the complainant explaining the procedures 
by which the complainant may immediately seek relief from the Personnel Appeals 
Board.  Th e letter should also give a reason for the delay and proff er a realistic 
timeframe for completion of the Agency’s fi nal decision.

As soon as possible, O&I should create a survey instrument that is distributed to 
everyone who contacts the offi  ce.  Th e survey should include a section designed to 
elicit the reasons that 80 percent of those contacting O&I ultimately decide not to 
pursue a complaint.  Th e survey should be made available in both electronic and 
manual formats.  

Chapter 3, ¶1(b) of GAO Order 2713.2 should be amended to require that a 
complainant who is the subject of an action appealable to PAB/OGC and who has 
raised an issue of discrimination is to be advised that he or she must elect the forum in 
which to proceed.  Any such complainant should be fully apprised of their respective 
rights and be told that he or she may fi le a charge with the PAB/OGC within 30 days 
of the eff ective date of the personnel action and raise the issue of discrimination in 
Board proceedings or may fi le a complaint of discrimination with O&I and begin 
the administrative process.  Electing the latter process does not necessarily preclude a 

•

•

•

•

•

•

Chapter V:  Recommendations
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subsequent fi ling with PAB/OGC relating to the personnel action.  Th e explanation of 
the choices and their ramifi cations should be such that it ensures that the employee’s 
election is both knowing and voluntary.  In addition, any such explanation should also 
include suffi  cient information about processing times in O&I and in PAB/OGC to  
enable a complainant to make a fully informed decision.
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Chapter VI:  Appendix

Pursuant to established practice, after the Board approved the O&I draft report, it was circulated for 
comment to the Agency, the PAB General Counsel, the Union, and GAO’s fi ve diversity councils:  the 
Advisory Committee for Persons with Disabilities (ACPD); the Asian American Liaison Group (AALG); 
Blacks In Government (BIG); the Gay and Lesbian Employee Association (GLEA); and, the Hispanic 
Liaison Group (HLG).  Th e comments received follow.  In addition, based on suggestions made by BIG, 
GLEA, and the Union, the Board made appropriate changes to the report. 
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