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Pear Chainman Smith and Ranking Minonty Meniber Berman: e

Please consider this letter a response to your correspondence of May 12, 1998, as amended by
a Tater letter dated May 27, 1999, In those two items, you requesied thal 1 respond in writing to
madditional questions regarding matters wnder review by the Committee” The subject questions were
propounded *[plursuant 1o Committes Rule 19 of the Rules of the Commitics on $tandards of Official
Conduct " Your letter of May 27, 1959 requested my responsc be subroitted by June 23, 1990,
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As you know, the subject Rule 19 activities began on Tegamber 29, 1997 when the then
Chairmian ahd Ranking Democratic Member of the Committes requested my feaction to articles
published by The Hil on December 3 and December 10, 1997, In secking clarification of just what
type of information was sought, I recelved 3 letter dated Tarnuary 13, 1998 raising MAMENOUS qUESTIONS
and seeking relevant documents, Notably, my attomey, Mr. Lotkin, was assured by the sall members
present at the "mecting™ during which the letter was given to him that Fule 12 contemplated an
snformal fact-finding effort by (he Chairman and Ranking Demecratic Member and that any responses
by me o requests for information would be completely voluntary -- that Barle 19 fact-Anding was ot a
formal Cormmittes investigation with the usual mandatory participstion’cooperation ¢lements imposed
on & Respondent Member. The Commanittes attomeys present at that mecting included David Lavfman

and Mimes, Tohnson and Schwartz Indced, My, Lotkin specifically recalls that it was Ms. Schvwartz
who emphasized this point at the meeting.

Betause of the sheer volume and breadth of the matters raised, 1 sougle and received approval
from the Federal Election Commission to utilize campaign funds to defray the legal costs invalved in
submitling responses to your letter. In g series of communications to the Commiitee, the last of which
wias dated April 2, 1598, answers were provided 10 2l gpestions based upon records available for either
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e OF My campaign committee,  Since the submizsion of April 2, 1998, and threugh the expiration of
the 105th Conercss, there was abzolutely no further contact, commumicalion, miqary, reaction, or
iraplied suggestion that my extensive mubnussions to the Corumttes were not sutiicient to respord to
the Rule 19 voluntary fact-finding exercise wndenaken by the Chaimman and Ranking Demgeratic
Menber.

Therefore, it came as a shock and surprise that, on May 12, 1959 — fully one Congross and
over 13 months dater — and pursuant to what were indisputably nor-public rules of the Committee, [
vas effectvely informed that wour "woluntary, fact-Bnding" excreise had ciher beca restarted,
resurrceted, or contioneed,  Your recent correspondeace provides not one scintilla of explanation as to
the circumstances occasioning a 1-Conpress/ 13-month hatus. I can only assume there 15 no raticnal
basis gvailable o explain (his Get, T shouwld aso point oot that doring this same 13-month perind, the
Committee refused to provide me with any assistance -- a5 i provides to all otbor hembers and stafl —
with regard to the pre-screening of anmeal Financial Disclosure Statements. In this respect, i 15 evident
the Commities consciously chose to provide me no guidance on miy Statements, thereby piving tise to
the reascnable inference that any filing would be at my inteaded peril because the Conunittes refused to
treat me as it does other Members,

This old procesding becomes increasingly stale and dated.  When you first asked your 1998
questions, at least they rofaled somewbat to 1997 malters, aod at the time I prepared oo answers,
mmatters of 1997 were not that long before. But as 19%7 became 1998, and 1998 became 1999, now
wi are dealing with matters that bocome morcasnsly hard oo anyone W dake an inderest 1, that
ingreagingly fade from memories, and that become increasingly hard for me to discuss with you the way
I can distess recent mattors. JusGoe defayed 35 justics denicd. Every Member, inchuding me, has filed
financial disclosure forms sinee thoze of 1997, every Member, inclrding me, desires 1o pay attention to
the urgent new needs of g coneftuents, not be distracted by going back to ofd foms, old campaigns,
old issues, old constituent semace. The well-known doctnne of desuctude mgpests reconsidenng the
need (o press on and on, about matters that became dated, stale, and faded while you basically ignored
them for ower a year.

Most reeently, and becaose of your May 12, 1999 Inquiries, we asked specificatly about the
validity of your renewed "Rude 19" efforts because of the failure by the Comnuttee to publish itz sules
i the Copgressionsd Record az reguwed by Howse Bule 37, clavse 20aW2), In ihis regacd, Mr. Lotlan
requested "the legal rationale supporting.any such determination." Your letier of May 27, 1999 simply
"regects a5 withoot et such concerns, Nowlhere does your 3-sendence letler provade any inclication
of the basis for your cursory rejection. I am left to assume that you could not find a rational legal basis
for your swirenary gatement or decided that T am oo eatitled 1o vy explanation at all, As a lepislative
peer and clected Member of Congress, 1 strongly believe in the concept that T am as entitled to a
detailed legal opinion as any other Member, Your letier dentes me that eqoality,
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Thal fiis is apparent iz evident by the mere facts that the published Rules of the Honse have
included annotaticns indicating that Rule X1 2(a}2}) "denved from statote (2 VLSC, 190a-2 ¥ * % A
court interpreted that statube to be mandatory in a case where a Senate committee failed to publish in
the Record & rule segarding a guomm for the purpose of taking sworn testivoony,” The sunple fact that
the House of Representatives formally gave notice to and recopnized the Senate ease in an explangiion
of the putposes and mandates of House Rule X1 2(a)2) is unequivocal evidence that publication of
Conurittes Rules in the Cospressionad Recond is officially viewed by the House of Reprosentatives as
a prerequisite for the operational validity of committee ralcs, Further, it would take minimal effort by
any ote of your staff attomeys to ascertain the goidance in Ukited Stares v, Reinecke, 524 F2d 435
(D Cir. 1975) in which the Court stated "a commeittes rule which has not been published pursuant to
the statute cannot be considered valid," Again, your recent letter does not oven attempt to explain o
me why wy reference o that opiion iz "withoul mert.” Such iz not an indication of farmess or due
PrOGCESS,

Even more alanning is the et that virlwally immediately after Mr. Lotkin raised this tssue, the
Committee Chaieman submitted the rules for publication in the Comgressiona! Record on May 18,
1992 Why? If our concern was "without menl" then Chaionan Smith, or the Committee, should
have fodt no noed 1o submit the Committes's nules for publication a1 all. Again, the total absence of any
explanation in your swotping rejection speaks for itself.  Apparently, your foiter supgests that Honge
Role XI 2(2)(Z) imposes a non-subslaotive bul cosmetic requirement regarding pubbcation.
Conseguently, yoor "without merit” anakysis is in direet conflict with the cited annotations in the offfcial
Rules of the House of Reprasentatives. This conflict directly implicates the probilation under Housze
Rudes that Commitiee rules cannct condliet with House Rules.

Third, to add insult to injury, it is more than interesting to note that the "Fole 19° adopied by
the Comrnittes and which poverned vour erginal December 22, 1997 Jetter is not Lhe same "Rule 157
that was published on May 18, 1999, Indecd, the Cormmittes's explanation for the difference states that
the Commuttes, "Amendad Rule 19 t0 make express the inherent authonly of the Chairman and
Rarking Minority Member to engagze in infonnal, preliminary fact-pathering to determine whether to
recommend & Committes-initiated inquiry." Thiz explanation establishes that, prior to the amendinant
ol the Rule, one was left to assume whether the Chairman and Ranking Minortty Member had any
authority — Iet alone “inherent™ — to engapge In a fact-finding cxcroise Dased solly on newspaper
atticles and the abrence of a formal complainl.

In sum, the current sibealien can b detated as Bolows:
'L'_} In 1997 the Chatrman and Ranking Minority Member intiated an informal review ina

prior Congress under a now-revised Rule seeking my woluntary response to
unsupported inmeendoes and allegations raised in 2 newspaper arttcles.
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The Committee bas reacted with complete and total sllence as to (he adequacy or
substance of my detailed and document-gupported responses, the most recent which
was April 2, 1998,

The Cormmitles has, for 2 years in a row, formally refused to provide any assistance to
me in the rovicw of may Financial Disclosure Staterents.

The Committes xenended and did not publish, as required by Housc Rule X 2{z)Z)
and controlling case law, Fule 19 or any of its findey of Procedure for the 106th
Congress and, in all probability, would not have done s0 but for my inquity concerning
the validity of your May 12, 1955 letter.

To this date, F have never been mtormed abont the existence of a complaint as the basis
for the so-cafled Rule 19 voluntary procedures but, mither, #m lelf 1o agsome that this
entire matter was prompled by undocumented and uncorroborated allegations i a

wiepkhy newspaper.

There are nol now, and never have been, amy mles of procedurg or ather guidance
issucd by the Committee with respect to the parameters, nghts, protections, or
limitations gorverning the "inlerent™ exercize of authonty claimcd by you under Rule
19, Thus, unlike other matters, the Claiman and Ranking Mmenty Membis
apparently do not have to justily, seek Committee approval of or otherwize explain
their informad Fact-finding activities either as to scopo or durstion, (Not 50 in the cage
of a formal complaint) In this regard, T request confimation that the fulf Commitiec
congidered and adopted the position reflected in your May 27, 1999 Jetter with regard
to the issue of reguired publication of the Comrnilles’s Fules in the Congressioral
Record  Clearly, Members are better off if a compiaint iz filed agamst them versus
being ihe sulject of critical or uncomplimentary news acdicles. The foemer implicates
time and scops Lmitations under the Committee’s rules, the latter a victual and
unwritten cerie Samche under Raule 19 a5 (o the same constderations.

The only thing that bas been assured since December 1997 is that my continned
vohentary panticipation in a procedurcless undertaking parsuant 1o Rule 19 will cost me
miore time and monaey.

The approach reflected 1n ali of your inquines going back to the last Congress leaves
no doubt that (he borden of proof is on me (the Member) to establish innoccno:
through the potentially perpetual submission of responses and docuiments which

apparently can span Congresses g years.
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) Durring the relevant period of your rewicw, there have been nomerous newspaper
articles suggesting improper conduct by other named Members of Congress, Ta date,
I am unawarc that, with the exception of Representatives Shuster {whose "problerns™
pre-dated the newspaper articles about me) and Brown, that the Cormmittee has
pursued any actions — Bule 19 or otherwise -- sgainst an egual number of non-minority
Miembers. The infercnots to be drawn from fhesa facts are obvions and raise sencus
poncern. Someone looking at these facts could reasonsbly conclude that the infonmal
procadure that gencrated the May 12 letter, in which questions got asked without any
urvoivement by the full Committce, Tacks safeguards for the proper protection of
Affican-American Mesnhers, Indeed, the inferences to be drawn from these facte raize
ihe appearance that Afiican-American Members may become the victims of adverse
selection.

In light of the above, | conclude and agree that my imtral responses dunng the last Congress
were purely voluntary, #5 indicated not only by then Rule 19 but also Cormittes counsels' stalemenls
dueing a Jamuary 13, 1908 mecting cmphasiong this fact I fonther conclude that your May 12, 1999
Ietter seeks o continue my voluntary participation under & now revised Rule 19 However, such a
requested voluntary response would be "doubly voluntary™ becausc any response would be to a hay
12, 3999 letter which, in my judgment, is iwalid, owing to the fact that it was issed in (e absence of
azry publication of the Committes’s Roles in the Congressional Record. MNonetheless, and regavdless of
1he supposed validity of your letter, I have also concludesd that there are not now, and never have been,
any procedures cstablishing the tights or lizbilies of 2 Member or the limitations of the Chainan and
Ranking Minority Meber under Corrittes Rule 19. In short, I (and &l sinilady situated Members)
aim &t your mercy without opportunity to appeal, or even appear before the full Commuttes.

Tnv rovy judpment, I subritied — well ower a year g0 — sxplanations and voluminous documents
sufficient to put to rest any of the vafunded allegations published by FAe Sill Your most recen
uestions represent a fishing cxpedition on aclions ot even raised in the news articles in order o
obtaint statements or dotuments which somehow justily a counterfactual hypothesiz that I have
engaged I impeoper condoct. (You have even asked about my 1997 disclomure statement that was
amended in strict accordance with the Committes's April 29, 1908, advisory opinion and for which you
formally refised to provide any pre-screcning assistance to me ) Indeed, your questions, on their face,
innply wrongdeing tased upon the absence of records in your possession.  Such sank specelation or
atroise demeans a mupposed fair process. 1 reber you 1o your oam committes's report in 1987 i which
the Committes sated, "speeulation ... is not evidence ... it would be inappropriate to atabote improper
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action 10 an individual based solely on inferenee and specutation. . HLRpt. 10046 af 43 {1987). It
unforunately appears evident that your May 12, 1999 letter represents an abandonment of this rational
atul long-standing Commitiee {enet.

If, in the judgment of the full Conumnittes, T have done something wrong based upon the record
that is now before you (and which has existed singe April of Tast year), then the Commitles should
formally notify me precisely what it is that [ am viewed as having done, including the documentary
basis for such conclusion, and take action in ascordance with its hlwy 18, 1999 published Rufes of
Froveoure.

In the light of all of the foregoing, and particularly (1), 1he inexplicable and unreasonable detay
in now raising issues that could have been resolved over a year apo (when documents and memories
were fresher without my having to inour inordinate additional expense to volomarly research and
respund Lo your most recent inquinies); and (2), the explicit assurance of Committee stadf that &
decisicn not to respond would not, per s¢, place me in jeopardy or raise any pegative inferences under
gither House or Committes rules, 1 respectliliy choose not to respond further, at this tine, to matters
that could have been put to rest well before the expiration of the fast Congress.

Sincerely,

&A@B‘”
T

Ear F, Hilligrd
Mlember of Congress

oo All Members of the Commitiee
on Standards of Official Conduct



