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AMENDMENT TO H.R. 1

OFFERED BY MR. PLATTS OF PENNSYLVANIA
e —— .

Page 35, after line 5, insert the following:

1  PART 4—FURTHER ACCOUNTABILITY AND
TRANSPARENCY PROVISIONS
SEC. 1261. SHORT 'ﬁTLE; TABLE OF CONTENTS.
(a) SHORT TITLE—This part fnay be cited as the
‘“Whistleblower Protection Enhancement Act of 2009,

(b) TABLE OF CoONTENTS.—The table of contents for

NN R W N

~ this part 1s as follows:
PART 4—FURTHER ACCOUNTABILITY AND TRANSPARENCY PROVISIONS

See. 1261. Short title; table of contents.

See. 1262. Clarification of disclosures covered.

Sec. 1263, Definitional amendments.

Sec. 1264. Rebuttable presumption.

Sec. 1265. Nondisclosnre policies, formns, and agreements.

Sec. 1266. Exclusion of agencies by the President.

Sec. 1267. Disciplinary action. _

Sec. 1268. Government’ Accountability Office study on revocation of security
clearances. '

Sec. 1269. Alternative recourse. _

Sec. 1270. National security whistleblower rights.

Sec. 1271. Enhancement of contractor employee whistleblower protections.

Sec. 1272. Prohibited personnel practices affecting the- Transportation Seeunrity

. ' Administration. '

See. 1278. Clarification of whistleblower rights relating to scientific and other
research.

Sec. 1274. Effective date.

8 SE(?-. 1262. CLAR[FiCA_TION OF DISCLOSURES COVERED. ,
9 - (a) IN GENERAL.—Section 2302(5)(8) of title 5,
10 United States Code, is amended— ‘
11 , : '-(1) in subparagraph (A)—
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2
(A) by striking ‘“which the employee or ap-
plicant reasonably believes evidences” and in-
serﬁng “ without restriction as to time, place,
form, motive, context, forum, or prior disclosure

made to any person by an employee or appli-

~ cant, including a disclosure made in the ordi-

nary course of .an employee’s duties, that the
employee or applicant reasonably believeé is evi-
dence of”; and |

(B) in clause (i), by striking “a violation”
and inserting “any violation”; and
(2) in subparagraph (B)—

(A) by striking “which the. employee or ap-
plicant réasonably believes evidences” and in-
serting ‘‘, without resfriction as to time, place,
form, motive, context, forum, or prior disclosure
made to any person by an employee or appli-
cant, including a disclosure made in the ordi-
ﬁary course of an employee’s duties-, of ihforma-
tion that the employee or .applicant reasonably
believes is evidence of ’» and

(B) in clause (i)’, by striking “a violation”
and inserting ‘‘any violation (other than a Vi'olé-.

tion of this section)”. .

(42157811)
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1 (b) PROHIBITED PERSONNEL PRACTICES UNDER
2 SECTION 2302(b)(9).—Title 5, United States Code, is
3. amended in subsections (a)(3), (b)(4)(A), and ('b)(4)-(IB')(i)
‘4 of section 1214 and in subsections (a) and (e)(1) of sec-
5 fi_on 1221 by inserting “or2302(b)(9)(B)'—(D)” after “sec-
6 tion 2302(b)(8)” each place it appears.
7 SEC. 1263. DEFINITIONAL AMENDMENTS.
8 (a) DISCLOSUR’E.—Section 2302(a)(2) of title 5,
9 United States Code, is amended—
10 (1) in subparagraph (B)(i1), by striking “and”
11 at the end; | ,
12 (2) in subparagraph (C)(iii), by striking the pe-
13 riod at the end and mserting ““; and”; and |
14 (3) by adding at the end the following:
15 “(D) ‘disclosure’ means a formal or informal
16~ communication, but does not include a communica-
17 ‘tion concerning policy decisions that lawfully exer-
18 cise discretionary authority unless the employee or
19 applicaht providing the disclosure reasonably believes
20 that the disclosuré evidences—
21 | .‘f(i) any violation of any law, rule, or regu-
22 lation; or L |
23 “(11) gross mismanagement, a gross waste
24 | of funds, an abuse of authority, or a substantial
25 and specific danger to public health or safety.”.
FWVHLC\012609\012600.042.xml  (42157811) )
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(b) CLEAR AND CONVINCING EVIDENCE.—Sections
1214(b)(4)(B)(i1) and 1221(e)(2) of title 5, United States
Code, are amended by adding at the end the folléﬁng:
“For purposes of the precedihg sentence, ‘:clear and con-
vineing evidence’ means evidence indicating that.the mat-
ter to be proved is highly probable or reasonably certain.”.
SEC. 1264. REBUTTAELE PRESUMPTION. |

~ Section 2302(b) of title 5, United States Code, is
amended by adding at the end the follomﬁng: “For pur-
poses of paragraph (8), any presumption relating to the
performance of a duty by an employee who has authority
to take, direct others to take, recommend, or approve any

personnel action may be rebutted by subsfantial evidence.

For purposes of pziragraph (8), a determination as to

whether an employee or applicant reasonably believes that |
such employé_e or applicant has disclosed information that
evidences any violation of law, rule, regulation, gross mis-
management, a gross waste of funds, an abuse of author-
1ty, or a .s‘ubstantial and specifie dangervto public health
or safety shall be made by determining whether a disin-
terested observer with knowledge of the 'eSsentié.l facts
known to or readily ascertainable by the employee or appli-_
cant could reasonably conclude that the .acﬁons of- the
Government evidence such violations, mismanagement,

waste, abuse, or danger.”’.

fAWVHLC\0126091012609.042.xmi (42157811)
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1 SEC. 1265. NONDISCLOSURE POLICIES, FORMS, AND AGREE-

2
3
4
5
.
7
8
9

10
11
12

MENTS.

(a) PERSONNEL ACTION.—Section 2302(a)(2)(A) of

title 5, United States Code, is amended—

(1) in clause (x), by striking “and” at the end;
(2) by _redesignéting clause (xi1) as claﬁse (xil);
and ' |
(3) by inserting after clause (x) the following:
“(xi) the implementation or enforcement of
any nondisclosure policjr.7 form, or agreement; )
| and”. . | | | |

(b) PROHIBITED PERSONNEL PRACTICE—Section

13 2302(b) of title 5, United States Code, is amended—

14 (1) in paragraph (1'1)j7 by striking ‘“‘or” .at the
15 end; ' |
| 16 (2) by redesignating paragraph (12) as para-
17 graph (14); and |
18 (3) by inserting after'paragraph (11) the fol-
19 ° lowing: | .'
20 “(12) implemeht or enforce any nondisclosure -
21 policy, form, or agreement, if such 'p:oli_cy, form, or
22 agreemenf does not contain the following statement:
23 ‘These provisions are consistent with and do not su-
24 .pefsede, ‘conflict with, or otherwise alter the em-
25 ployee | obligations, rights, or liabilities éreated by
26 Executive Otder No. 12958; section 7211 of title 5,
FAVHLC\012609\012609.042.xml | (42157811) )
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1 United' States Code (gbverning disclosures to Con-
2 gress); section 1034 of title 10, United States Code
3 (governing disclosures to Congress by members of
4 the military); section 2302(b)(8) of title 5, United
5 States: Code (governing disclosures of illegality,
6 waste, fraud, abuse, or public health or safety
7 threats); the Intelligence Identities Protection Act of
8 1982 (50 U.S.C. 421 and fdllovving) (governing dis-
9 closures that could expose confidential Government
10 agents); and the statutes which protect agziinst dis-
11 closures that could compromise national security, in-
12 cluding sections 641, 793, 794, 798, and 952 of title.
13 18, United States Codé, and section 4(b) of the Sub;
14 versive Activities Control Act of 1950 (50 U.S.C.
15 783(b)). The | definitioﬁs-, requirements, ovbligati(_.)ns,
16 rights, sanctions, and liabilities created by such Ex-
17 ecutive order and such statutory provisions are in-
1 8 corporated into this agreement and are controlling.’;
19 . “(13) conduct, br.cause to be conducted, an in-
.20 vestigation, other than any ministerial - or nondis-
21 cretionary factfinding activitiés necessary for the
22 agency to perform its rﬁission, of an employee or ap- .
23 plicant for employment because of any activity pro-
24 tected under this section; or”. | -
fAVHLC\012609\012609.042.xml (42157811) )
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SEC. 1266. EXCLUSION OF AGENCIES BY THE PRESIDENT.
Section 2302(a)(2)(C) of title 5, United States Code,

is amended by striking clause (i) and inserting the fol-

“(ii)(I) the Federal Bureau of Investiga-

tion, the Central Intelligence Agency, the De- |

-fense  Intelligence Agency, the. National

Geospatial-Intelligence Agency, or the National
Security Ageney; or '

“(II) as determined by the President, any
Executive agency or unit thereof theiprincipai
fu_netibn of which is the conduet of foreign in-
telligence or counterintelligence activities, if the
determination (as that determination relates to
a personnel action) is made before that pef—

sonnel action; or”.

SEC. 1267. DISCIPLINARY ACTION.
Section 1215(a)(3) of title 5, United States Code, is
amended to read as follows:

“(3)(A) A final order of the Bo_ard,may_ imposé%

“(1) diseiplinary action cbnsisting of removal,

reduction in grade, debarment from Federal employ-
ment for a period not to exceed 5 years, suspension,

. ‘or reprimand,;

“(ii) an assessment of a civil penalty not. to ex-

ceed $1,000; or

(4215781)
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“(i1) any combination of disciplinary actions
~described under clause (i) and an assessment de-

seribed under clause (ii).

“(B) In any case in which the Board finds that an
employee has committed a prohibited pérsonnel practice
under paragraph (8) or (9) of seetion 2302(b), the Board
shall 'impose disciplinary action if the Board finds that the
activity protected under such paragraph (8) or (9) (aé the
case may be) was the primary motivating factor, unless
that employeé demonstrates, by a preponderance of ‘the
evidéhce, that the employee would have taken, failed- to
take, or threatened to take or fail to take the same per-
sonnel action, in the absence of such protected acfivity.”.
SEC. 1268. GOVERNMENT ACCOUNTABILITY OFFICE STUDY

ON REVOCATION OF SECURITY CLEARANCES. .

~ (a) REQUIREB{ENT.fThe Comptroller -General shéll
conduct a. study 6f security clearance revocations, taking
effect after 1996, with respect to personnel that filed
claims under chapter 12 of -title 5, United States Code,'
n connection 'thereWith.. The stﬁdy' shall eonsist of an ex-
amination of the number of such clearances revoked, the
number restoréd, and the relationship, if any, between tfle
resolution of claims filed under such chapter and the res-

toration of such clearances.

f£\VHLC\012609\012609.042.xml (421578l1)
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(b) REPORT.—Not later than 270 days after the date-

of the enactment of this Act, the Comptroller General shall
submit to the Committee on vaersighf and Government
Reform of the Hous,e_. of Representatives and the Com-
mittee on Homeland | Security and Governmental Affairs
of the -_Senate‘a report on the results of the study required
by subsection (a). - |

SEC. 1269. ALTERNATIVE RECOURSE.

(a) IN GENERAL.—Section 1221 of title 5, United
States Code, is amended_ by adding at the end the fol-
lowihg: |

| “(k)(1) If, in the case of an employee, former em-
-ployee, or applicant for employment who' seeks corrective
action (or on behalf of whom corrective action is sought)
from the Merit Systems Protection Board based on an al-
leged prohibifed personnel practice described in section

2302(b)(8) or 2302(b)(9)(B)—(D), no final order or deci-

sion is issued by the Board within 180 days after the date

on which a request for such corrective actio_n hass been duly

submitted (or, in the event that a final order or decision

" is issued by the Board, whether within that 180-day period

or thereafter, then, thhih 90 days after such final order
or decision is issﬁed,} and so lbng as such émployee, former
employee, of applicant has not filed a petition for judicial

review of such order or decision under subsection (h))—

fAVHLC\012609\012609.042.xml (421578i1)
January 26, 2009 (10:24 a.m.) '
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“(A) such employee, former employee, or appli-
cant may, ‘after providing written mnotice to the
- Board, bring an action at law or equity for de novo
review in the appropriate United States district
court, which shall have jurisdiction over such action
without regard td the amount in contréversy, and
which aetion shall, .at the request of either party. to
such action, be tried by the court with a jury; and
“(B) in any such action, the coﬁrt—
| “(1) shall apply the staﬁdards set forth in
subse'ction (e); and -
| “(ii) may award any relief which the court
considers_ appropriate, ihcluding any relief de-
sc.zribed. in subseétio_h (2).
An appeai_from a final decision _of a district couft in an
action under this paragraph may, at the election of the
appellant, be taken to the Court of Appeals for the Federal
Circuit (which shall AIhav.e jurjédiction of such appeal), in
lieu of the United States. court of appeals for the ciréuit |
embracing the district n Whiqh the action was brought.
“(2) For purposes Qf this subsection, the term ‘appro-
priate United States district court’, as us.ed With respect
to an alleged' prohibite'd personnel practice, meaﬁs the
United States distriet court for the distriet in which the

prohibited personnel practice 1S alleged to have been com-

FAVHLC\012609\012609.042.xml (42157811}
January 26, 2009 (10:24 a.m.} '
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11
mitted, the | judicial district in which the employment
records relevant to such practi._ce are maintained and ad-
ministered, or the judicial district in which resides the em-
pioyee; former employee, or applicant for employment.al-
legedly affected by such praeﬁce.

“(3) This subsection applies with respect to any ap-
peal, petition, or other request for corrective action duly
submitted to the Board, whether pursuant to section -
1‘214(b)(2), the preceding pfovisions of this section, see-
tibn 7 5..13(d), or any otherwise applieable provisions of
law, ruie, or regulation.”. | | o

(b) Review oF MSPB DVECISIO.NSI.—SeCtion 7703(b)
of such title 5 i1s amended—

(1) in the first sentence of paragraph (1), by
~striking “the United States Court _of Appeals for the

Federal Circuit” and inserting ‘‘the appropriate

United States court of appeals”; and

(2) by adding at the end the fo]lovﬁng:
-‘;(3) For purposes of the first sentence of pa,ragraph

(1), the term ‘appropriate United States court of appeals’

- means the United States Court of Appeals for the Federal

Circuit, except that in the case of a prohibited personnel
practice  described  in  section - 2302(b)(8) or
2302(b)(9)(B)—(D) (other than a case that, disregarding
this. pa,ragraph, would otherwise be subject to paragraph

fAVHLC\012609\012609.042.xml (42157811)
January 26, 2009 (10:24 a.m.) ’
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(2)), such term means the United States Court of -Appeals

for the Federal Cireuit and any United States court of
appeals having jurisdiction over appéals from any United
States district court which, under section 1221(k)(2),
would be an appropriate United States district court for
purposes of such prohibited personnel practice.”.

(e) COMPENSATORY ~  DAMAGES.—Section

1221(g)(1)(A)(11) of such title 5 i1s amended .by striking

all after “travel expenses,” and inserting ‘“‘any other rea-

sonable and foreseeable consequential damages, and com-
pensatory damages (including attorney’s fees, interest,
reasonable expert witness fees, and costs);";
(d) CONFORMING AMENDMENTS.— |
(1) Section 1221(h) of such title 5 is amended
by adding at the end the following: '

“(3) Judieial review under this subsection shall not

‘be available with respect to any decision or order as to

which the employée, former employee, or applicant has
filed a petition for judicial review ﬁhder subsection (k).”.
(2) Section 7703(c) of such title 5 is amended

by striking “court.” .‘ind inserting “court, and in the
case of.a‘ prohibited persoﬁnel practice described in
section 2302(b)(8) or 2302(b)(9)(B)—(D) brought
uhdér any provision of Iaw, rule, or regulation" de-

scribed in section 1221(k)(3), the émployee or appli-

 EAVHLC\012609\012609.042.xm] (42157811)
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cant shall have the right to de novo review in accord-

ance with. section 1221‘(1{).”.‘

SEC. 1270. NATIONAL SECURITY WHISTLEBLOWER RIGHTS.

(a) IN GENERAL.—Chapter 23 of title 5, United

States Code, is amended by inserting after section 2303

“§ 2303a. National security whistleblower rights

2
3
4
5
6 the following: '
7
8
9

10
11 Public Law 105-272, or any other provision of law,
12 an employee or former employée in- a covered agency
13 may not be diSchargedz de’moted, or otherwise dis-
14 crimiﬁated agaihst (including by denying, Sué- |
15 p.ending,_ or revoking a security clearénce,- or by oth-
16. erwise restricting access to classified or sensitive in-.
' 17 formation) as a reprisal for making a disclosure de-
138 scribed in paragﬁ'aph 2). |
19 “(2) DISCLOSURES DESCRIBED.—A disclosure
- 20 descf:ibed in this paré,gtraph is any disclosure of cov-
21 ered information which is made—
© 22 “ (A) by an employee .or former énployee n
23 ~a covered agency (without restriction as to.-t-ime,.
24 placé, form, motive, context, or pﬁor disclosure
25 made to any person by aﬁ employee or former
f:\VHLC\61 2609\012609.042.xml (42157811) _

January 26, 2009 (10:24 a.m.)

“(a) PROHIBITION OF REPRISALS.—
“(1) IN GENERAL—In addition to any rights

provided in section 2303 of this title, title VIT of
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employee, ineluding a disclosure made in the
course of an employee’s duties); and
“(B) to a-n authorized Member of Con-

oress, an authorized official of an Executive

agency, or the Inspector General of the covered

agency in which such employee or former em-

ployee is or was employed.
“(b) INVESTIGATION OF;COMPLAINTS.—An employee
or former employee in a coVered agency whé believes that
such employee or former employeé has been subjected 'to-
a reprisal prohibited by subsection (a) may submit a com-
plaint to the Inspector Generél and the head of the cov- |
ered agency. The Inspector G_eneral shall investigate the
compléint and, unless the Inspector General determines
that the complaint is frivolous, submit a report of the 'fi'_'nd— '
ings of the investigation within 120 days to the employee

or former employee (as the case may be) and to the head

“of the covered agency.

“(e) REMEDY.— _ .
“(1) Within 180 days of thg 'filing of fhe com;
- plaint, the head of the eovered agency shall takingi
into consideration the report bf the Inspector Gen- _
eral under sﬁbsection (b) (if any), determiﬁe whether
 the employeé or former employee has been subjected

to a reprisal prohibited by subsection (a), and shall

January 26, 2009 (10:24 a:m.)
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1 either issue an order denying relief or shall imple-
2 ment corrective action to return the employee or
'3 former employee, as nearly as possible, to the pbsi—
4 tion he would have held had the reprisal not oc-
5 - curred, includingA Voiding any directive or order de-
6 riying, suspending, or revoking a security clearance _
7 or otherwise restricting access to classiﬁé.dfo.r. sen-
3 sitive ihformation' thdt constituted a reprisal, as well
9 aS providing back pay and rel.ated benefits, medical
.10 costs incurred, tfavel expenses, any other reasonable
11 . and foreseeable consequential'damages, and compen-
12 ‘ satory damages (including _‘ attorney’s fees, "Avinterest,
13 reasonable expert witness fees, and costs). If tile
14 head of the covered agency issues an order denying
15 relief, he shall 1ssue a report to the employee or
16 former employee detailing the reasons for the denial.
17 “(2)(A). If the head of the .covered_ agency, in
18 the p,roce'ss' of implementing . corrective action under
19 péragraph (1), voids a directive or order ‘denying,
20 suspending,’ or revoking_a security cléarance or oth-
21 erwise 'restricﬁng access to classified or sensitive in-
22 formation that constituted a reprisal, the heaAd of the
23. A('zovex.?e'd agency may re-initiate procedures to issue a
24 directive or order denying, suspending, or revoking
25 a security clearance or otherwise restricting access
FAVHLC\012609\012609.042.xml (421578I1) i
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1 to classified or sensitive information only if those re-
2 inmtiated procedures are based exélusively on national
3 security concerns and are unrelated to the actions
4 constituting the original reprisal.
5 | “(B) In any case in which the head of a covered
"6 agency re-initiates procedures under subparagraph
7. (A), the head of the covered agency shall issue an
8 unclassified report to its Inspector General and to
9 authorized Members of Cbngress (with a classified
10 annex, if necessary), detailing the _éiréumstances of
11 the agency’s re-initiated procedufes and describing
12 _ thé manner in Whjeh_ those prqcedures are ba’sed ex-
13 clusively on naﬁonal security concerns and are unre-
14 lated to the actions constituting the original reprisal.
15 The head of the covered agency shall also provide
16 periodic updates to the .Inspector General and au-
17 fhorized Members of Congress detailing any signifi-
18 cant actions taken as a result of those pfocedures,
19 * and shall respond promptly to inquiries from author-
20 1zed Members of Congress regé;rding the status of
_ 21 ‘those procédurés.. | o
22 “(3) If the head of the coveréd agency .has hbt
23 ma_de a determination under paragraph (1) within
24 180'déys_ of the filing of the complaint (or he has
25 issued an order denying relief, in whole or in part,
fAVHLC\012609\012609.042.xml " (421578I1) )
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1 whether within that 180-day period or thereafter,
2 then, within 90 days after such order is issued), the
3 employee or former employee may bring an action at
4 law or‘ equity for de novo feview to seek any ecorrec-
5 tive action described in paragraph (1) i the appro-
6 -priate United States district court (as defined by
7 -section 1221(k)(2)), which shall have jurisdiction
8 over such action | without regard to the ambunt -
9 controversy. An appeal from a final decision of a dis-
10 | trict court in an action under this paragraph may,
11 at the election of the appellaﬁt, be taken to the’
12 Court of Appeals for the Federal Circuit (Which
13 shall have jurisdiction of such appeal), in lieu of the
14 Unitéd States court of _appeals for the circuit em-
15 bracing the district in which the action was brought.
16 ~“(4) An employee or former employee adversely
17 affected or aggrieved by an order issued under para-
18 . _graph (1), or who seeks reviéw of any cOrreétive ac-
19 tion determined under paragraph (1), may obtain ju-
20 dicial review Qf such order or determination in the
21 United States Court of Appeals for the Federal Cir-
22 . cuit or any United. States court of appealé having ju-
23 risdiction over appeals fljom'an-y United States dis-
24 trict court which, under section 1221(k)(2), would
25 be an apprdpriate United States district court. No
FAVHLC\012609\012609.042.xml 421 578:11 ) )

January 26, 2009 (10:24 a.m.)
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1 petition seeking such review may be filed more than
2 - 60 days- after issuance of the order or the deter-
3 mination to implement corrective action by the head
4 ~ of the agency. Review shall conform to chapter 7. |
5 “(5)(A) If, in any action for damages or relief
6 ‘under paragraph .(3) or (4), an Exécutive agency
7 moves to withhold information from discoverylbased
8 on a claim that disclosure would be inimical to na-
-9 tional security by asserting .th_e privilege commonly
10 referred to és the ‘state secrets privilege’ and if the
11 assertion of such privilegé prevenfs the employee or
12 fofmer 'eirlpIOyee from establishing an element in
13 _support of the employee’s or former employee’s
14 claim, the court shall resolve the disputed 1issue of
15 fact or law in favor'of'the employee or forfner em-
16 ployee, provided that an Inspector General investiga-
17 tion under subsection (b) _has resulted in substantial
18 confirmation of that element, or those elements, of
1 9 the ,employe:e’s. or former employe.e’s-claim.
20 ;‘(B) In any case iﬁ which an Executive agency
21 assefts the privilege commonly referred to as the -
2 ‘state seérets priVilege’, whether or not an Inspecfor
23 General has conducted an investigation under sub-
24 section (b),_ the head of that agency shall, ét the
25 same time it asserts the privilege, issue a report to
f':\VHI;C\012609\012609.042;xml (421578l1) )
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authorized Members of Congress, accompanied by a
classified annex if necessary, deseribing the reasons
for the asserfibn, explaining Why the court hearing

the matter does not have the ability to maintain the

‘protection of classifie_d- information related to the as-

sertion, d'etailihg the steps the ageney has taken to
arrive at a mutually agreeable settlement with the-
efnployee or former employee, setting forth the date
on which the classified information at issue will be
declassified, and providing all relevant information
about the underlying substantive matter.

“(d) APPLICABILITY TO NON-COVERED AGENCIES.—

13 . An employee or former employee in an Executive agency

14 (or element or unit thereof) that 1s not a covered agency

15 shall, for purposes of any disclosure of covered information

16 (as described in subsection (a)(2)) which consists in whole

17 or in part of classified or sensitive information, be entitled

18 to the same protections, rights, and remedies under this

19 section as if that Executive ageney (or ‘element or unit

20 thereof) were a covered agency.

21

“(e) CONSTRUCTION.—Nothing in this section may

22 be eon’struéd—

“(1) to authofize' the discharge of, demotion of, -

23

24 ‘or discrimination against an employee or former em--

25 - ployee for a disclosure other than a disclosure pro-
FAVHLC\012609\012609.042.xmi (42157811)
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1 tected by subsection (a) or (d) of this section or to
.2 - modify or derogate from a right or remedy otherwise
"3 available to an employee or forrher employee; or

4 “(2) to preempt, modify, limit, or derogate any

5 rights or remedies available to an -employee or

6 former employee under any other provision of law,

7 rule, or regulation (including the Lloyd-La Follette

8 Act). |

9 No court or administrative agency may requife the ex- . .
10 haustion of any fight or remedy under this section as a
11 condition fof pursuing any ofher right or remedy otherwise
12 available to an employee or former employee undér any
13 other provision of law, rule; or regulation (as referred to
14 in paragréph (2)).

15 ‘?(f)_ DEFINITIONS.—For purposes of this section—
16 “(1) the term ‘covered information’, as used |
17 with respect to .an employee - or former employee,
18 means any information (including classified or sen-
19A sitive information) which the employee or former
20 .. employee reasonably believes evidences— |
21 “(A) any violation of any law, rule, or rég-
22 ' ﬁl_ation; or |

23 (B) gross mismanagement, a gross Wast_e
24 .of funds, an abuse of authority, or a s_ubstantial
25' and specific danger to public health or safety;

FAVHLC\012609\012609.042.xml .(421578|1) : )
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“(2) the term ‘covered agency’ means—

“(A) the Federal Bureau of Investigation,
the Office of the Director of National Intel-
lige_ncé, the Central Intelligence Agency, -the
Defense In1;elligence Agency, the National

- Geospatial-Intelligence Agency, the National Se-

curity Agency, and the National Reconnaissance
Office; and |

“(B) any' other ‘Executive agency, or ele-
ment of uni_t'théreof, determined by the Presi-

dent under section 2302(&)(2)(0)(ij)(H) to have

Cas its prineipal function thé conduct of foreign

intelligence or counterintelligence activities;

“(3) the term ‘authorized Member of Congress’

means—

“(A) with respect to covered information
about sources and methods of the Central Intel-
ligence Agency, the Director of National Intel-

ligence, and the National Intelligence Program

(as defined in section 3(6) of the National Se- )

curity Act of 1947), a member of the House
Permanent Select Committee on Intelligence,
the Senate Select Committee on Intelligence, or

any other edmmi_ttees ‘of the House of Rep-

{42157811)
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resentatives or Senate to which this type of in-

formation is customarily provided;

“(B) With'. respect to special access pro-
grams specified in section 119 of title 10, an
appropriate member of the Congressional de-

fense committees (as defined in such —section),-

| and

“(C) with respect to other covered informa-
tion, a member of the House Permanent Select.
Committee on Intelligence, the Senate Séle‘ct_
Cofnmittee on Intelligence, the House Com—
mittee on Oversight and Government Reforin,
the Senate Committeé on Homeland. Security
and Govefnmenfal Affairs, or any other com-
mittees of the House of Representatives or fhe
Senate that h_a've» oversight over the program
which the covered information concerns; and

“(4) the term ‘authorized official of an Execu-

tive agency’ shall ‘have such meaning as the Office
of Personnel Management shall by regulation pre-
scribe, except that such term shall, with respect to
any 'eAmployee or former employee in a’h agene;;‘r, in-
clude the head, the general counsel, and the ombuds-

man of such agency.”.

© (42157811)
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(b) CLERICAL MIENDMENT._—The table of sections

for chapter 23 of title 5, United States Code, is amended
by inserting after the item relating to section 2303 the

- following:

“9303a. National security whistleblower rights.”.

SEC. 1271. ENHANCEMENT OF CONTRACTOR EMPLOYEE

WHISTLEBLOWER PROTECTIONS.

(a) CIVILIAN AGENCY CONTRACTS.—Section 315(c)

of the Federal Property and Administrative Services Act
of 1949 (41 U.S.C. 265(c)) 1s amended—

(1) in paragraph (1), by striking “If the head”
and all that follows through “actions:”’-and inserting
the following: “Not later than 180 days after sub-

mission of a complaint under subsection (b), the

-~ head of the executive agency concerned shall deter:

mine whether the contractor concerned has subjected
the complamant to a reprisal prohibited by sub-
section- (a) and shall either issue an orde_r denying

relief or shall take one or more of the following ac-

tions:”; and

(2) by redesignating paragraph (3) as para-
graph (4) and adding after paragraph (2) the fol-
lowing new paragraph (3): ‘ |

“(3) If the head of an executive agency has not issued

24 an order within 180 days after the submission of a com-

25 plaint under subsection (b) and there is no showing that

£\WVHLC\012600\012609.042.xml (421578I1) -
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10 party to such action, be tried by the court with a jury.”.
11 (b) ARMED_SERVICES CONTRACTS.—Section 2409(c)
12 of title 10, Unitéd States Code, is arhended— |

13 '(1.) in paragraph (1), by striking"‘If th’e'head” _
14 and all that follows through “actions:” and inserting
15 the following: “Not later than 180 days after sub-
16 “mission of a complaint under subsection (b), the
17 head .of the agency concerned shall determine wheth-
18 ef the confractor concerned has subjected the com-
19 plainant to a reprisal prohibited by subsection (a)
20 and shall either issue an order denying'relief or shaﬂ
21 take 6he or more of the following actions:”; and

22 (2) by redesignating paragréph (3) as para-
23 graph (4) and adding after paragraph (2) the fol-
24 lowing new paragraph (3): |

£AVHLC\012609\012609.042.xml (42157811) )

24 -
such delay is due to the bad faith of the complainant, the

complainant shall be deemed to have exhausted his admin-

‘istrative remedies with respect to the complaint, and the

‘complainant may bring an action at law or equify for de .

nevo review to seek compensatory damages and other re-
liéf available under this section in the appropriate distriet -
court of. the United Stafes, which shall have jurisdiction
over such an action without regard to the amount in con-

troversy, and which action shall, at the request of either

January 26, 2009 (10:24 a.m.}
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“(3) If the head of an agehcy has not 1ssued an order

within 180 days after the submission of a complaint under

_subsection (b) and there is no showing that such delay

is due to the bad faith of the éomplaihant, the com‘plainan.t.
shall be deemed to have éxhausted his adminiStrative rem-
edies with respect to the complaint,"an.d the complainant
may bring an action at law or equity for de novo review
to seek compensatory damages and other reiief available
under this section in the appropriate distriet court of the
United States, which shall have jurisdi’ction'ovér such an
action without -regard to the amount in controversy, and
which action shall, at the réque'st. of either party to such
action, be tried by the couft with a juryi”.
SEC. 1272. PROHIBITED PERSONNEL PRACTICES AFFECT-
. me THE ATRA-.NSPOR’.I‘ATION SECURITY AD-
MINISTRATION.
(a) IN GENERAL.—Chapter 23 of title 5, United
States Code, is amended— | _
(1) by redesignating sections 2304 and 2305 as
sections 2305 and 2306, respectively; and
(@) by insertiﬁg affer section 2303a (as inserted
by section 127_0) the following:

f:\VHLC\01 2609\012609.042.xml (42157811)
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“§2304. Prohibited personnel practices affecting the

Transportation Security Administration

“(a) In GENERAL.—,Not{zVithstanding any other'pro-
vision of law, any individual holding or applymg for a posi-
tion .Within the Transportaﬁon Security Administration
shall be covered by— |

“(1) the provisions of section 2302(b)(1), (8),
and (9);

“(2) any provision of law implementing section .
2302(b)(1), (8), or (9) by providing any right or
‘remedy avéu'l_ab]e to an employee or applicant for em-
ployment in the civil service; and |

“(3) -any rule or regulatioh prescribed under
any provision of law referred to in paragraph (1) or
@

“(b) RuLE OF CONSTRUCTION.—Nothing in this sec-
tion éhall’be construed to affect any righfs, apart from
those deseribed in su,bseetion (a), to which an individual

described in subsection (a) might otherwise be entitled_

under law.
“(¢) EFFECTIVE DATE.—This section shall take ef-
fect as of thé date of the enactment of this section.”’.

- (b) CLERICAL AMENDMENT.—The table of sections
for chapter 23 of title 5, United States Code, is amended
‘by striking the items relating to sections 2304 and 2305,

respectively, and by inserting the following:

fAVHLC\012609012609.042.xml (421578I1)
January 26, 2009 (10:24 a.m.) "



F:\M11\PLATTS\PLATTS_016. XML

27

2304. Prohibited personnel practices affecting the Transportation Security Ad-
ministration. : ’

2305. Responsibility of the Government Acconntability Office.
“2306. Coordination with certain other provisions of law.”.

1 SEC. 1273. CLARIFICATION OF WHISTLEBLOWER RIGHTS
2 RELATING TO SCIENTIFIC AND OTHER RE-
3 SEARCH.
4 (a) IN GENERAL.—Section 2302 of title 5, United
5 States Code, is amended by adding at the end the fol-
6 lowing: | |
'7‘ “(f) As used in section 2302(b)(8), the term ;abuse
8 of authority’ includes— | | |
9 “(1) any action that compromises the validity
10 or éccuracy of federally funded research or analysis; -
11 | “(2) the 'dissefninatioﬁ of false or misleading
12 'sciéntific, medical, or technical 'info.r.rhation;
13 “(3) any action that restricts .or prevents an
14 employee or any person performing federally funded
15 research or analysis from publishing in peer-reviewed
16 Journals or other scientific publications or making
A 117 oral presentafions at pfofeséional sociefy 'meeﬁngs or
18 other meetings of their peers; and |
19 “(4) any action that discriminates for or
20 against any. employee or applicant for employment
21 on the basis of religion, as defined by section
22 1273(b) of : the.Whistleblower Protection Enhgﬁce-
23 . ment Act of 2009.”. o
-f:\\)HLC\01 2609\012609.042.xml (421578!1) )
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1 (b) DEFINITION—As used in section 2302(f)(3) of
2 title 5, Uﬁited States Code (as amended by subsection
3 (a)), the term “on the basis of religion’”” means—
4 (1) prohibiting personal religious expression by
5 Federal employees to the greatest .extent possible,
6 consistent with requirements of law and interests in
7 ~workplace efficiency;
8 (2) requiring religi_ous participation or non-par-
9 ticipation as_. a condition of employlﬁent, or permit-
- 10 ting religious harassment;
11 (3) failing to accommodate émployéeé_’ exercise
12 of their religion;
13 (4) failing to treat all employees with the same
14 respect and consideration, regardless of their religion
15 . (or lack fhereof); |
16 (5) restricting personal religious expression by
17 employees in the Federal workplace éxcept where the
18 employee’s interest in the expression is outweighed
19 by the _ government’s interest in the efficient provi-
20 sion of public services or where the expression in-
2.1 trudes upoh the legitimate rights of other employees
22 or creates the appearance, to a reasonable observer;
23 of an official endoréement of fel_ig'ion; _
24 - (6) regulating employees’ personal religious ex-
25 pression on the basis of its content or viewpoint, or
fAVHLC\012609\012609.042.xmi (421578I1) )
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1 suppressing employees’ private religious speech in
2 the workplace while leaving unregulated other pri-
3 vate employee .s_peeeh that has a comparable effect
4 on the efficiency of the workplace, including.ideolog—
5 ical speech on Apolitic_s. and other topics;
6 (7) failing to exercise their authority in an
7 - evenhanded and restrained_maﬁner, and with regard
-8 for the fact that Americans are used to expressions
9 ~of disagreement on controversial éubjects, including
10 _rélig'ious ories;'
11 | (8) failing to permit an employee to engage in
12 | private religious expression in. per_sonal WOrk areas -
A 13_ not regularly open to the public to th__e same extent
14 that they may engage in nonreligious private expres-
15 vsion, subject to reasqnabl‘e contént— ‘and viewpoint-
16 neutral standards and restrictions;
17 (9) failihg to pg,rmit an employee to engage In
18 religions expression with fellow employees, to the
19 sam_é extent that they may- eﬁgage in comparabie
20 nonreligious private \expreSsion, subject to réasonable
21 and content-neutral standards and restricﬁons;'
22 (10) failing to permit an employee to engage' n
23 | religious expression dirécted at fellow employees, and
24 may even attempt to 'per_suade fellow employées of
25 the correctness of their religious views, to the same
f:\VHLC-\012609\012609.042.xml (421578I1)’ : )
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1 eXtent. as those employees may engage in comparable
2 speech not involving religion;
3 *(11) inhibiting aﬁ employee from urging a col-
4 league to participate or not to participate in reli-
5 gious activities to the s:ame' extent that, consistent
6 with concerns of workplace efficiency, they may ufge
7 their colleagues to engage in or refrain from other
8 personal en.deavors,‘ except that the employee must
9 refrain from such expression when a fellow employee
10 asks thaf it stop or otherwise demonstrates that it
11 is unwelcome; _
12 (12) failing to prohibit expression that is part
13 of a larger pattei'n of vérbal attacks on fellow em-
14 ployees (of'a speciﬁc emplpyee) not sharing the faifh
15 of the speaker; | |
16 (13) preventing an employee from—
17 (A) Wearing- personal religious jewelry ab-
18 sent special circumstances (such as safety con- -
-.19 cérﬁs) that might require a ban on all ‘similar
20 nonreligious jewelry: or |
21 (B) displaying religious art and literature
22 in their personal work areas to the same exfent.
| 23 that they may display other_ art and literatufe,
24 so long as the viewing public would reasonably
25 undei*stand the religious expression to be that - -
fAVHLC\O1 2609\61 2609.042.xml (421 57_8|1 )
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1 of the employee acting in her personal capacity,
2 and not that of the government itself;
3 (14) prohibiting an employee from using their
4 - private time to discuss religion with willing cowork-
5. ers in public spaces to the same extent as they may
6 discuss other subjects, so long as the public would
7 | reasonably understand the religious expression to be
8 “that of the employees acting in their personal capac-
9 ities; .'
10 (15) discriminating aganst an -employee'.on the
11 basis of their religion, religious beliefs, or views con-
 12 cerning th.eir_'religion. by prbmoting, refusing to pro-A
13 " mote, hiring, refusing to hiré, or otherwise favoring
14 or Adisfavoring, an empioyee or poteritial employee
15 because of his or her religion, religious beliefs, or -
16 ﬁews con.cerning religion, or by expliéitly or implic-
17 itly, insisting that the employee participate in reh-
18 = gious activities as a condition of continued employ-
19 ment, promotion, Vs_alary increases, preféfred job as-
| 20. signments, or any other incidents of employmeht or
21 insisting that an employee refrain from participating
, 22 in religious activities outside the Workpiace except
23 ~ pursuant to otherwise legal, neutrai restrictions that
24 .apply to employees’ off-duty conduct and expi_'ession.
fAVHLC\012609\012609.042.xml (42157811) _
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1 in general (such as restrictions on political activities
2 prohibited by the Hatch Act);

3. (16) prohibiting a supervisor’s religious expres-
4 sion where it is not coercive and is understood to be
5  his or her personal view, in the same way and to the
 6 ~ same extent as other constitutionally valued speech;
7 (17) permitting a hostile environment, oif reli-
8 gious harassment,' in the form of religiously diserimi-
9 natory intimidation; or pervasive or se\}ere religibus !
10- ridicule or insult, whether by super;visors or fellow |
11 workers, as determined by its freqﬁency or repet-
12 itiveness,; and severity; |

13 (18) failing to accommodate an employee’s exer-
14 cise of their religion unless such accommodation
15 would impoSe an undue hardship on the conduct of
16 the agency’s opérations, based :on real rather than
17 specﬁlatix}e or hypothetical cost - and without
18 disfavdring‘ other, nonreligious accommodations; and
19 (19) in those cases where_ an agency’s work rule
20 - imposes a substantial burden on a particular em-

21 | ployee’s exercise of religion, failing to orant fhe erﬁ- |
22 Aployee an exemption from that fule, abseént a com-
23 pelling interest in denying the exemption and where
24 "there is no less restrictive means of furthéring that
25, interest. |
FAVHLC\012609\012609.042.xml (42157811) _
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1 (¢) RULE oF CONSTRUCTION,_—Nothing in this sec-
2 tion .shall be construed to create any new right, benefit,
"3 or trust res’ponsibﬂity, _substémtive or procedural, enforce-
4 able at lé,w or equity by a pafty against the United States,
5 its agencies, its officers, or any person.
6 SEC.1274. EFFECTIVE DATE. _
7 This part shall take effect 30 days after the date of
8 the enactment of -this Act, ‘except as provided in the
9 amendment made'by section 1272(a)(2). -
| |
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