VYNIOJANS O.1 ASNOISTY NI STSOJUN LHOISHIAQ HOJ SSTUONOD 01 ATNO AIZIMOHINY TINSOTISIA
AJNIDYV NOLLOALOUJ TV.INAWNOWIANT *S°1 THL 40 INTFANDO0( JALLVYAGITIQ TYNYILN]

”icna?'tlﬂDCIUSEPAIUS To MaryAnn Poirier
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cC "I
09/24/2007 02:29 PM bee

Subject Re: briefing mat'ls

Options3-20.ppt

Michael Horowitz

Attorney Advisor

Office of General Counsel

Air and Radiation Law Office

U.S. Environmental Protection Agency.

MaryAnn Poirier/DC/USEPA/US

4

“

MaryAnn
Poirier/DC/USEPA/US To *EllEENElES @cpa.gov, Michael

09/24/2007 02:24 PM Horowitz/DC/USEPA/US@EPA
cc .

Subject briefing mat'ls !

John and Michael -

Could one of you -- if you have them -- send me the briefing materials that were used last week regarding
the CA waiver? Thanks!

-MAP

Mary Ann Poirier

Office of General Counsel

U.S. Environmental Protection Agency
Voice: (202)

Fax: (202)
Mobile(a: (202)=
i KT Aan

@epa.gov

EPA 3953
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California. GHG Waiver

Options Briefing for the
Administrator

September 20, 2007

PRIVILEGED - ATTORNEY-
CLIENT AND DELIBERATIVE

Overview

Background
3 Main Options Presented
— Grant Waiver

— Partial/Conditional Approval — Partial/Full
Denial Based on Leadtime Concerns

— Deny Waiver Based on Lack of Need to Meet
Compelling and Extraordinary Conditions

Other Options Considered and Rejected
Conclusions and Next Steps

.

PRIVILEGED - ATTORNEY-
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BACKGROUND

+  Under secllon 209(b), EPA mus!, afler nofice and cammenl, waive
rraempllon for Calfomla (CA) standards unless EPA makes any of the
ollowing three findings:
— CA was arbitrary and i In hat It are,
tha aggregats, al least as pmlec!we of puhlu: ﬁaann nnd wellars [:H
applicable fadsral standards;

~ CA does nol need such state siandards lo meal compelling and
entraordinary condilions; or

— CA slandarda are noi cansisienl with CAA seclion 202(a)
* Pa9l Praclice

= Neaity 40 years of EPA walvel practica, saprovimately 95 waiver sctios ~ Ho
Mza I: nla'y « 2 partial dendals - mlmumauml,wmul ’m-“l
mnﬁxﬂan‘ﬂm@l 1 medel zwmlml! ﬂl
M lhnhldl'wh!w& Al
CHOLPG due to CARB mhcua; 1 granted wakver ‘uqll Il.{wt
Mu«]miﬂulﬂﬁ

Na pordal denlals based on anything other than lead tme or technalogical
feawhilty
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BACKGROUND (cont)

Bﬂw Traditlonal intorprotation is slaluto pravides CA the

& pns:-bla discrotion In davoloping (1s program. EPA has

C "nnn'w and circumscribed discretion 10 dany @ waiver 10
lormia.

— Conait EPA i ion since g of waiver program

—~ Legls(ative history = Slalme intended (o give CA broadest possibla
discretion

— Courl decisions affirm this approach
Burden g P n';g —-Thosa o waiver must affirmatively
demonsirafo that CA was a;g:hury and copricious in ils
gmlncimass datammination with cloar and compaelling avidence
rdon ais0 on thoso opposig lor other two waiver crileria
— MEMA | “...Californla regulalions,.

sanied 0 the
Adminls \rator ar® presumed to snlhb fhs WRI'I:M'I uiremants and
the burden of proving otherwise is en whoevar ntiascks them.”
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Legislative History

Initial Enaciment of Preemption Section (1367)
- tannwu«hlu-MWIprmmwnm pmrthﬂa:\
f
Mhml\nnlbm-l‘hdﬂo wiwch nred 10 be mer
2 e oty visadercs gt v
- gﬁmmwcurqmlwnmmmlmmm “palthwork quat” of
~ Bensf#ts Lo nation were.
- CAa o confivus B grogrm and provida banefts 1 that st
. CA sperience | thal may help with fslas Tagered dlandardy

poi [
L 1917 Rev;smnu

Caltomia nead ordy be "in the Bgoregala” es protectve m focsal standards.
Alfirmed 1967 rewsoning, Atfemed EPA's prior “hbreral consbruction” of 209{t) Lo permit CA
1a procead with &% awn pl:

ogram.
- P\Mnﬂlﬂ . by B3 wrghan B CA wasval (voviuine sod G oFem
Ml.»-mcm-mhma';m tdie drcrrcan
WWI-WInm crotocl B haakh of B carems ared ta witae
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»  Oplion is

Option 1: Grant Waiver

with pas| of slalute, EPA praclice, case
law, and the recard, We would have lhe option fo revisit the walver decision
eﬂar EPA pmmulgales ils ragulalions.

“Profeciiveness”
~ We can only deny waiver under saction 209(b](1)(A) if wa find CA was arbitrary
and capriclous in making its i the aggregate’ protectiveness finding.
— Tradilonal review ia dkect comparisen 1o lederal slandards
- CcA mora stingenl tan non-sxisiant (of kkely comempisled) EPA standarde
— Modified review Bl!‘l‘?peﬂad by manufactwers Ia to laok more broadly at effects of
standards on poll
+« CAhus plwdod &n wnatyais indicating that s standards wil decrease azons
- Mlnm.lull rely on NERA/Glere Research study to show Tint CA shndwds
wil NcToese ozane precursane
~ EPA haa found saversd significmnt problenms with tha asaumptions in e Sisra
Resaarch sty
— Undex thin

. EPA wousd wgue thel CA's assumptions are ressonable 0
o by Of capeious

— EPA wil ikaly ba relying on saeumptions simdat to CA's in @3 GHG rue
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Option 1: Grant Waiver (cont)

.
- Tnmnnllmrpun&n
EPAlu‘i’t:ﬂmdhrCAwowunuamoh nol poftant by podrtant or mdbdua)

. Mwmmwvﬂdowwwlnummwmm

from
¢« Look et nesd for Individual standards, ot lassl for GHGe
1 * GHG Condhons

ge of dimals changs

wirgorinary whan takan i thex jotalty

] Ozw.l CA arad bavafies 2 parl of GHS s
- cnmaammﬂmm

thal GA contenda are

—

educe 0Z0Ne precurson and
oty pr

S Ior azone pi
|A - EPAMIHHHN mako mb Ihlmunlsh lldl:lnll
~ CApzone i ‘
- EFA-'], Tuve previs o vk ot
\ R
1
\s
‘\
N A
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Option 2: Options Based on
Inadequate Leadtime

Four possible subopllons for granting o parilal waiver or {ull denial based on
{eadlime concem:

- Partisl Apptovel - Dony for fywl 2-3 years, then mpprova laler yaars

- Partal Approvel - Apprave lfor frsl 2-3 yours, then deny Ialar yaws

~ Full Dooval

— Condiionsl approval i CA revisos reguiaions 1o push biack its pragrem by thioe modal
yaas Full of partial dendl fof current program

' Bnﬂﬁmm
Em&wﬂmty mmlmmn'anumml»umu
mﬂﬁﬁ"‘dﬂiﬂﬂmm Tantonabiy
mtwnqtlth\d-\ﬁ
- HEwe mmfrwﬁ ey o GO ripn v O
H EFM Atated BR e ﬁﬂﬁ:";ﬂl@rmm ﬂ-q::ﬁlluﬂhﬂ“lﬁ
rlidl Tpawt b g irdnig whaar EFA okl gracd b wierw far CA O
surauds
- oy & e e e ot B e Ebnie o Aokl S007 St
vourw i w gl
Cowt dechicn

= W woukd o il :Annumk:‘l‘wm based on ;cvt;:a
whirwt TUE SRA Lo wid vattont

arroue o laadtens
ol provinl ensuph of o

PRIVILEGED - ATTORNEY-
CUENT AND DELIBLRATVE

Option 2A: Partial Approval - Deny for
First 2-3 model years, then Approve

+ Pros: that manufacturers wouid only have 9 months to a
few years leadtime to meet the standards, which would
not be considered enough time to change their
manufacturing to meet the standards

+..Cons: R
7~ While spec in ockal
i indicafes munufaclurers can mee! the slandards for firs| 2-3 model
years

no dala
standards are nol feasible

- Smdmg of feasibility is arguably closer {il 1o federal GHG rulemaking
ata

g thair argumenis that

PP

— CA slandards in laler years may end up being more stringent undar this
option because manufaclurers will nof be abla to hank credils in firsi
ihres years /
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Option 1: Grant waiver (cont)

+ “Conui 202(0)"
= Tradionsl Review: techinolugloal leasibiity consldering keadtme
+ Aarta arufactrens did ol Suppat aanets M avidacce tal standwios
werd ind paadie o would make vahicies levs

+ CAprovidéd fachal avidunos el near t-mmdbmg-l-m tandaida can be mal with
techinniogy sraady in fiekd withain reduchng valiicle sl
+ CAtachal svidence w-mmmnm Qiven leadtime provided
+ Vamon court decision — favars states’ setimales of lechnology ad costs
- Muodified Revlew Suggested by Manufacturers: GA GHG slandards Is
inconsisient whh eection 202(a) umil EPA makes o finding of endangerment
‘. .ldm.] o ot CA 1 Ilﬁr:lmwd-ﬂ
o woud bkeand wived woukl
Frve ba whiow Tt mmznwmmﬂmm
+ No evidanca thal GHG 00 not sndange public heatth o weltare, Indeed, we aie Biely fo
fnd that thay do .
¢ Fudwe of EPA te maka sndangerment fnding 1 not wn affimative frxing that GHGs
don't endenger

PRIVILEGED - ATTORNEY~ L]
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Option 2; Options Based on

Inadequate Leadtime (cont)

- Issues Common to all Sub-options
~*" — EPA's 1ong tme viow is hat (oadtime should run from date Cabfomis
/-' enacts standards. Wo would need (o huslify n change In praciicas hose
» [EPA's pievious opevan oty | GHG tnder section 202
/ p-!wt:op: an M%ﬁun fot :ttl'w'wﬂ’h w‘d' :I'W Ih:
wiakier, given Dadonal snalyils under secton 205)(11(C)

. Nguuhly manufacturers were 8iil nn nolice regarding subslance of CA
standards.

» EPA has said In tha pact that CA can't haee lead lime on uncertain timing of
EPA woiver
~— Recard support still an issue using allemalive leadtime

* Butden i3 on those opposing walver la came forward with evidence of
Infeastbilty based on lsadlime ~ sutomakers' arguments on Ihis issue are
unsuwnned y du|

fon of evailable near-t
Idenhﬁed Im\g—ﬁum Iechnologies

- cour{ found did nol meel burden lo show
standards were infaesible

ies and
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) wdod factual ovid that dard nmhaiﬁlﬁmnnhm \
tim fram and fi

Option 2B: Partial Approval — Approve
for First 2-3 model years, then Deny

+ Pron CA factun! avidenca of feasibifity of moro difficull later
<landards s basod on lpad imo starting in 2004.5, not 2007 and we
would find thal manufacturers pravided nnough ol a showing that
thoy cannol moet slandards with lossor load timo

+ Cons:

actual avich
supporiing their argumans that thay wata not rmm mllm fram ¢ate
af enac!menl of from dala of Sugra:n Coun decision
— Manufacturon
foad ima mrurrl\?
segues slanda
given shorter lo

- Finding of feuslblllly may be closer fil to faderal GHG rulemaking dala

Y

thal CA foasibity delerminalion was based an
n 2004-5, but CA dispules this characlarizalion and
0 m foasila i the wppropnate model years even

I
R PO TV e
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.

Option 2C: Full denial

= Pros: combination of reasons for options 2A or
2B and that the GHG program is a single non-
segregable program where denying for any year . |
(particularly early [years) has effect on other -
years (‘e.g.. denial of early years would affect
a

ability to bank credits for use in later years). -
EPA does nol believe it is appropriate {o break
up CA program. .

s Cons: N

—+ « Same a5 for Oplions 2A and 28
« Evon if siandards ara infoasibie in inler model yoars, this-

[ argunbly wauld nol require denial lor esdior mods| yaars
‘ PRIVILEGED - ATTORNEY- 3
e ELIENT AND DELIBERATIVE

. Oﬁtion 2D: ?Conditivqnél’ Approval
with Full/Partial Denial

« Pros: .
- \We would deny the program as wiitten, eihar ully o purially, bated on .
loautime issua. Howover, wo would find (hat CA standards maol tha
ofhor two colaria of section 202(b) and (hal if CA rvises ils slandards
= {or \he partion of A slandards we doliy) 1o tnke olfect thnes yoars lalor,
han 1horo 13 no basis to dony on grountis of inadequate foadtime - EPA
would not nood fuiher roview 1o Grant a waiver if standacds oro ve -

revisad, . ) ot
+ Cons: -
" — Thisis siill a full or partial denial of the waiver requost for exisling CA
Vi slandarte, so ail of thg issues with previous sub-aplions remain

— Those who eppose waer may argue thal we hava no authorily fo
waivo slandands that do nof yat exist and thal wa need ta go through
propar procedures befure granting waiver for fulure stardards

— This would ba the first ime we have granied a conditianal walver

PRIVILEGED - ATTORNEY= 14
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Option 3: Denial: CA Doesn't Need GHG Standards to

Option 3: CA Doesn't Need GHG Standards to
Meet Compelling and Extraordinary Conditions

Meet Compelling and Extraordinary Conditions :
pelling ry (continued) .
+ Pros: . ‘« Cons:
-~ W would arguo thal climata chango is sufficioqtly different fram """ - Ozana .
tﬂ:lw: I.BEI'.:.D m;?"l n dgf‘ml op| ,"m' ?.? the ' amst:ﬂ:kmuﬁ:glgﬂ%qﬂm exaceibatas CA ozone problems, which are the
ional appreach leoking at CA's lof its vahicle program " . .
as a wholo. + Diee) reducoon in atone precurssis !d‘mhlhdln GHG M«mh\?
. Climate changa is a worldwide condition caused by warldwide e ety juce number and degree of Figh
pollution. ozone days X
— Wo would argue thal CA | { 1 of air pollution such + EPA and coirte have foutd (hat EPA should nol second-guess CA policy
a9 OMiss) noography, levals of it pollulinan‘: ‘:m.’xl’ of i chelzes ind that every fitle bl of reduction helps = Supreme Sourl opinion, &
poliution) ang :'r ot i 0 5 willy o u:andu»uechon thi $
faspoct to GHB and climnto, compared to nation 05 a wholo. - Genaral
— With regard to ozono, wo would argue that change in climate . ga".:a‘\;:b?:z:_mh L’“ﬁ'.&’:'.'ﬁ::ifafuﬁ::m?'éf ::::: :S 'S «
and reductions in 0xone pracursors caused by standard dre so compeling and ouliacedinary when lakan In thei tolali
nunisculo as lo not have any discemible efiect an ozone. > Inconaistant with previaus actans (hat looksd al vehilt progiam as @ whalo,
— Thus, we would-argus that CA does not need these standards lo oot individual vandards
mest any compelling & extraordinary condilions.
Frpe— ) P
PRIVILEGED - ATTORNEY- 18 PRVILEGED - ATTORNEY- - \I!
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Options Considered

* We have reviewed several other options. They
_include:

~~""" _ Denial based on infeasibility of CA regulations

counting leadtime from date of CA enactment

— Denial based on finding that CA was arbitrary and
capricious in finding that its standards are not at least
as proteclive of human health and welfare

— Denial based on preamption under EPCA
— Conditional approval or denial based on lack of EPA

NS vy,

finding of endangerment
- Deferral
e = PRANLEQED - ATTORNEY- = ere—
CLIENT AND DELIBERATWVE

Next Steps

+ Make decision taking into account legal
and policy implications of various options
(9121)

+ Preparation of decision document

+ Senior management review of decision
document (10/26)
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