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o 3 Options Presented
Grant Waiver
Deny Waiver Partially or Completely Based on
Leadtime Concerns

o Likely Effect of Options on EPA GHG Rule

o Conclusions and Next StePS
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I\IATtrRIAI

o Other Options Considered and Rejected

Deny Waiver Based on Lack of Need to Meet
Compelling and Extraordinary Conditions

Overview z
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BACKGROUND

Under section 209(b), EPA_must, after notice anqqomment, waive- ..

õreemption for Calìtóin¡a (CA) standards unless EPA makes any of the
iollowing three findings:

CA was arbitrary and capr¡c¡ous ¡n determining thgf its standards are, in
ne äggregate, át least as protective of public health and welfare as
appl icãble federal standards ;

CA does not need such state standards to meet compelling and
extraordinary conditions; or
CA standards are not consistent with CAA section 202(a)

Past Practice
of EPA waiver practice; approximately ions - No
¡ - ã'pattiai oen¡als - teôt þiocedure ids -^gt?.nl of
d deñial for 1 model year for other 2 po 97 rI; J

æúaf:'ff'¿1ru'';31,:'li'åIj.1?'J,J:i,l B8T,|"l;',
not later) model Years (ZEV)
No partial denials based on anything other than leaci time or technological
feasibilitY
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BACKGROUND (cont)

California.
Consistent EPA interpretation since beginning of waiver program

Legislative history - Statute intended to give CA broadest possible
discretion
Court decisions affirm this approach

Burden qfProof - Those oppos¡n
ilffitcAwasárbitrar
Drotectiveness determ ination witl
'Burden also on those opposing fr
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Leglslative l-l lstory

lnitial Enactment of Preemption Section (1967)
CA was ahead of the federal gov't in regulating motor veh¡cle_s, made "p¡oneering efforts" in

ãuio pollutióñ cõntrol. CÃ ãbö-had "coñrpellinþ and extraordinary circumstances sufficiently
OnèrãñlÍròm the nation as a whole to judtify siândards ... which might need to be more
stringent than federal."
Congress preserved CA's regulatory role and protected industry from "patchwork quilt" of
state regulations.
Benefits to nation were:

. CA able to continue its program and provide benefits to that state

. Nation would benefit from CA experience as a laboratóry that may help with later federal standards

. lndustry faced with only one potential variation from the federal prog¡am.

. f977 Revisions

Affirmed 196T reasoning. Affirmed EPA's prior "liberal construction" of 209(b) to permit CA
to proceed with its own Program.
puroose of 1gT7 amdts. was to "ratify and strengthen the CA.waiver provision and to affirm
ir,ä ü".ääñv¡ñé'¡ñteñiät-iñäî piõvisìöi ie. tó anoio California I"_lr^o_qoest 

possible discretion
ili;ðt"¿t¡né tñe best means ióïiõiéCi thê health of its citizens and the public welfare."
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Option 1: Grant Waiver
sistent with past interpretation of statute, EP.A. 

.

ne record. We would have the option to revisit the
A promulgates its regulations.

"Protectiveness"
We can onlv deny waiver under section 209(bX1XA) if we find CA was arbitrary
á|ã óäpr¡c¡óué ¡n'making its "in the aggregatè" þÉcitéctiveness finding.

Traditional review is direct comparison to federal standards
. CA standards more stringent than non-existent (or likely contemplated) EPA stanciarcis

Modified review suggested by manufacturers is to look more broadly at effects of
standards on Pollution '1ir

. CA has provided an analysis indicating that its standards will decrease ozone

oi"fiïifacturers 
rety on NERA/Sierra Research study to show that CA standards

will increase ozone Precursors

F3å:ä-J3ïü.iseveral 
sisnificant problems with the assumptions in the sierra

Under this optiôn, EPA would arg.ug that CA's assumptions are reasonable in

general, anci not arbitrary or capricious
. f pn will likely be relying on assumptions similar to CA's in its GHG rule
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Option 1: Grant Waiver (cont) 
õz
v

4
ßßtt_

: Traditional lnterpretation
. EPA looks at need for CA program as a whole, not pollutant k

standards
. Need for CA motor vehicle program as a whole not questione

Alternative lnterpretat¡on from Manufacturers
. Look at need for individual standards, at least for GHGs
. GHG Conditions

CA provides broad range of climate change concerns tl
exträordinary when takén in their totality

. Ozone - CA identif¡ed benefits as part of GHG rule '[!

CA provided data indicating GHG standards directly rec

argües that reduction in GÈlG will be beneficial for ozon
l-Fr^ ..,¡ll l¡1.^1., ^aDa oimilar afafarrranfc in fcEPA will likely make similar statements in fe

CA ozone problem has always been consid

EPA and courts have previously found that
policy choices - Supreme Court Mass v EP
ieduótions are helPful j i
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Option 1: Grant waiver (cont)

"Consistency with section 202(a)"
Traditional Review: technological feasibility considering leadtime

. Auto manufacturers did not suppgrt arguments with factual evidence that standards
were infeasible or would make vehicles less safe

. CA provided factual evidence that near-term and longlterm standards can be met with
tèqfinology already in field without reducing vehicle size

. CA factual evidence indicates that standards are feasiblê given ieadtime provided

. Vermont court decision - favors states' estimates of technology and costs

Modified Review Suggested by Man ig------,
inconsistent with seðti-on 202(á) unti ngerment

' Burden on those opposing waiver to prr inconsistent
with 2öùät. ÚnOeiin¡õ oËtíoñ, we wou waiver would
have to dhôw that GHG do not endang'

. . No evidence that GHG do not endanger public health or welfare; indeed, we are likely to

find that theY do
. Failure of EpA to make endangerment finding is not an affirmative finding that GHGs

don't endanger
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Option 2. Part¡al lFull Den¡al Based
on lnadequate Leadtime

. Four poss¡ble suboptions for granting a partial waiver or full denial based on
leadtime concerns .

Deny for first 2-3 Years, then grant
Grant for first 2-3 Years, then denY

Full Denial
Conditional approval if CA revises regulations to push back its program by three model
years. Full or partial denial for current program

. Basic Arqument
statements are that leadtime runs from data of
f CA enacted regulations. This is reasonable
¡arding waiver a-nd tnat manufacturers are on

However, the unique circumstances regarding first regulation of GHG^reeuir,99,_different
approaóri. E-pÀ hão stal¿o ìldîiew-trãÏéeCtiön2g?did not allow EPA.re'g_qþ_tion of GHGs,
wh¡ch?ãiöeO á àeã q¡eõtïon regarding whether EPA could grant a waiver for CA GHG
standards.-
Manufacturers were reasonably not expecting CA GHG regulations to be enforceable and

were onlv on ñói¡c" òipóõs¡bly'rravtng to meõt the regulatións since April 2007 Supreme
Court decision.
We would find regulations based on a greater amount of leadtime
than circumsta eO"anO that manufactureis have provided enough of a

showing that a fficient.
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Option 2: PartiallFull Denial Based
on lnadequate Leadtime

lssues Common to all Sub-oPtionsuvÐ \-rvl I Il I l\.rl I L\,, glll \,rr/lLr-\rryLt\rl I\-t

EPA's long time view is that leadtime s

enacts standards. we would tiilfi 
i

basis f<

is under
. Arguably, manufacturers were still on notice regarding substance of CA

standards.
. EpA has said in the past that CA can't base lead time on uncertain timing of

EPA waiver "'(

Record support still an issue using alternative leadtime
to come forward with evidence of

omakers' arguments on this issue are

. CA pr_ovided significgnt discussion of available near-term technologies and
¡Oeritified long-[erm tech nolog ies

Vermont court found manufacturers did
standards were infeasible

not meet burden to show

¡,
J
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ption 2. Part¡al lFull Based
on lnadequate Leadtime (cont)

Option 2A. Deny for first 2-3 model years based on

leadtime concerns
Argument: that manufacturers would only have 9 months to a
Ñ yea-leadtime to meet the standards, which.would not be

cons¡dered enough time to change their manufacturing to meet
the standards

I wn¡le argument is theoretically plausible, specific_evidence in docket

indicates-manufacturers can meet the standards for first 2-3 model years

. Manufacturers provided no factual data supporting their arguments that

standards are not feasible
. Finding of feasibility is arguably closer fit to federal GHG rulemaking data

. CA standards in later years may end up being more stringent und.er this

option because manufacturers will not be able to bank credits in first three

years
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Option 2. Part¡al lFull Denial Based
on lnadequate Leadtime

Option 2B., Deny for years after the first 2-3 model years
Argument: CA factual evidenc€
ffi'ñclards is based on lead tim
we would find that manufacturt
that they cannot meet standarc
lssues:

èviOence suþporting Îne¡r argume_nts th.at ihe-y were not feasible,
e¡inei tiom ciáte of ðnactmeñt or from date of Supreme Court
decision

Finding of feasibility may be closer fit to federal GHG rulemaking
data
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CA provided factual evidence that standards are feasible.given
t¡meitrom enactment, and manufacturers provided no faqtual. 

.
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Option 2. Part¡al lFull Denial Based
on lnadequate Leadtime (cont)

o Option 2C: Full denial
Argument: combination of reasons for options 2A or
28 and that the GHG program is a single non-
segregable program where denying for any year
(particularly early years) has effect on other years
(e.g., denial of early years would affect ability to bank
creãits for use in later years). EPA'does not believe it
is appropriate to break up CA program.

lssues:
Same as for Options 2A and 28 :-
Even if standards are infeasible in later model years, this
arguably would not require denial for earlier model years
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Option 3:

Meet

Denial: CA Doesn't Need GHG Standards to

Compelling and Extraordinary Conditions
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We would argue that climate change !s sufficieltly diff.erent from
traditionalpoÏutiontomeritadiffg¡êntapPIoa.9hth?lIh"

PRIVILEGED - ATTORNEY:
CLIENT AND DELIBERATIVE
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traditional poÏution to merit a diffg¡ênt apPloach than the
trãOitional äpproach looking at CA's need for its vehicle program
as a whole.
. Climate change is a worldwide condition caused by worldwide

pollution.

d argue that change ¡n climate
rsorõ caused bY standard are so
iscernible effect on ozone.

Thus, we would argue that CA does not need these standards to
meòt'any compelliñg & extraordinary conditions

15
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Option 3: CA Doesn't Need GHG Standards to
Meet Compelling and Extraordinary Conditions

(cont) q

6. lssues: E
Er--: OzoneOzone

. Climate change directionally exacerbate
fou ndation of-section 209(b)

. Direct reduction in ozone precursors ide

. Data indicates standards will lead to rec
by manufacturers), which directionally n

high ozone days
. EPA and courts have found that EPA st

choices and that every little bit of reducl
on standing echoes this íg

General i=
. EPA will likely make arguments similar 1

. CA lists broad range of climate change
compelling and exiraordinary when take

. lnconsistent with previous actions that I

not individual standards
.'J Fiz
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: Denial based on infeasibility of CA regulations
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counting leadtime from date of CA enactment

Options Cons¡dered and Rej ected

o We have reviewed and rejected several other
They include:

Denial based on f¡nd¡ng that CA was arbitrary and

capr¡cious in finding that its standaids are not at least

Denial based on preemption under EPCA

PRIVILEGED - ATTORNEY:
CLIENT AND DELIBERATIVE
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opt¡ons.

as protective of human health and welfare

Conditional approval or denial based on lack of EPA

finding of endangerment
n.-%ætu_#t

17



z
o>*

1ã
<F
Q2
>a (hE r-1

^Eúz
\ã¡-l r¿<u)trOzù
à-z-OF
>YzØtÀx
(h>jo
f¡l =
)- ø)

^n2st¿z
¿,vÞU

f¡ì 'l>z
úét

BÈ

FlÞ
z.-

22
U
Ø

z

rã
1õ
õp<F
zi^
QZ

EN

úz
1ø
'-l Cn<úi
zù
Qú
¿Fz'1OF
>Yzu)
1ã't) >jo
,-, ¿

:, tt)

ö3'-úzeHZ
-U

>z

ÉÊ
HS1ú

Fl=
z--

>,2
rJ
U(t

Next Steps

o Make decision taking into account legal

and policy irnpl¡cat¡ons of various options
(et21)

o Preparat¡on of decision document
o Senior management review of decision

document (10126)
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