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John Hannon/DC/USEPA/US To MichaetHorowitz

0911812007 10:07 AM cc

þcc

Subject Re: draft options paper

f 'm off to a 10:00 mtg. but my quick reaction to the leadtime options is that it is not clear enough that there !
is really a lack of record support for a finding that we have to make, with B/P on autos. E.g., p 10 says Cal i

. has not justified its regs on this shorter leadtime, but that is not the criteria - we have to determine it isn't t

feasible, given that shor:t leadtime. P 10 as a common issue need to highlight that we need to make a r

conclusion supported by the eh record, that there is little if any evidencè ¡nine record to.support it. . That
comes up later, but as sub bullets that are not highlighted as the big issue they are. perhaps we should i

phrase it as what we would need to find and support in the record to make the case, and let OTAQ fill in ,

whether we can or can't make the case Should we also highlight the Vt opinion, which undercuts our
position technically?

Michael Horowit/DC/US EPA/US

ìlæt
Michael
Horowitz/DC/USEPA/US To John Hannon/DC/USEpA/US@EpA

O911812007 09:58 AM cc

Subject draft options paper

John,

Given that this thing might be moving fast, here is a first draft of the options paper I put together.
riË-L

-teLll:l
Dickinson is looking at it as well. Please get má comments as soon as you ç3¡. 0ptions.ppt

MichaelHorowitz
Attorney Advisor
Office of General Counsel
Air and Radiation Law Office
U.S. Environmental Protection Agency

EPA3952
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Summary

o Background
o 3 Options Presented

- Grant Waiver
Deny waiver Partiafu or completely Basec
on Leadtime Concerns
Deny Waiver Based on Lack of Need to Meet
Compelling and Extraordinary Conditions

o Conclusions and Next Steps
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lst, after not¡ce and comment,
standards unless EPA makes

determining that its standards are, ¡n
e of public ñeafth and welfare as :

CA does not need such state standards to meet compelling.and ; :

extraordinary cond¡t¡ons; or i ,,'r,, : ,

-€ CA standards are not cons¡stent with CAA sectiÖn 202(a) ' ' , I

Past Practice r i
Nearly 40 years of EPA wa¡ver pract¡ce
complete denials - 2 partial denials - te
one pollutant and denial for 1 model ye
partial - held over evaporative emissior
excluded CNG/LPG due to CARB misc
not later) model years (ZEV)
No waiver requests were partially denied based on anything other thanrlead time
or technological feasibility

wa¡ve
any of the
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BACKGROUND (2)

eference to CA - statute
)ssible discretion in
EPA has only narrow and'

circumscribed discretion tq" deny a waivef to California.
Consistent EPA interpretation since beginning of waiver

that EPA shöuld give CA bi oad

, . Court cases affirm this approach

program
LÊgislative history stated
discretion
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Leglslative H¡story
¿$

lnitial Enactment of Preemption Sectlon (1967)
- Pree.mpted all state and local standards but allowed California to

rece¡ve wa¡ver of preemption from EPA.
CA was ahead of the federal gov't in regulating motor vehicles,
made "pioneer¡ng efforts" in ãuto pollutÏon coñtrol. CA also náO
"compelling and extraordinary c

- from the nation as a whole to ju
ür 

need to be more stringent than
Congress preserved CA's regulatory role and protected industry
from many different state regulations.
Benefits to nation were 1) CA a
provide benefits to that state; 2
experience as a laboratory that
standards; 3) while there are di

r'" consumer of the nation not pay
faced with only one potential v¿
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Leglslative H ¡story (cont)

1977 Revisions
California standards need only be "in the aggregate" as
protective as federal standards.
Aff¡rmed 1967 reasoning. Aff¡rmed EPA's prior "liberal
construction" of 209(b) to perm¡t CA to proceed with its own

É program. '

Purpose of 1977 amdts. was to "ratify and-strengthen the CA
wa¡ver prov¡sion and to affirm the underlying intent of that
provision, i.e. to afford California the broadest possible discretion
in selecting the best means to protect the health of its citizens
and the public welfare."
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Option 1: Grant Waiver (1)

' Option most eas¡ly defensible based on record and precedent. "Protectiveness"
section 209(b)(1XA) if we find CA was
g its "in the aggregate" protectiveness

CA standards cle-arly mor.e stringent than non-existent (or even
contemplated) EPA standards
Manufacturers rely on Sierra Research study to show that CA standards
will increase ozone precursors

' EPA has found several significant problems with the assumptions in the
Sierra Research study

' CA has provided its own study that indicates that the standards will decrease
ozone precursors

. OAR believes CA's assumptions are reasonable in general, and not arbitrary
or capricious

. EPA will be relying on assumptions similar to CA's in its GHG rule

- OAR does not believe that we can find CA's protectiveness finding to be
arbitrary and capricious
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Option 1: Grant Waiver (2)

Compelling and Extraordinary Condit¡ons
Ozone

rrds reduce ozone precursors and
re beneficial for ozone,pfoblem --
ents in our rule

CAozon.eproblemhasalwaysbeenconS¡deredcompellingand.;,.
extraordinary
Even though benefits are small, thr ccnli'oll
and EPA and courts have found thi uess
CA policy choices - Supreme Cour even
small reductions are helpful

Generally
. Precedent indicates we should

whole, not individual standards
. CA general climate change cor

be considered extraordinary

ó
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Option 1: Grant waiver (3)

Consistency w¡th section 202(a)
Normal criteria: technological feasibility cons¡dering leadtime. Auto manufacturers did not provide evidence that standards werê

infeasible
. CA provided substantial 

",frbence 
that near-term and long-term

standards could be met with technology already in field without
reducing vehicle size

o Evidence indicates that leadtime was suffieient (particularly from(ì: date of CA enactment, but even from date irf Supreme Court
decision)

. Burden on those opposing waiver to provide evidence that CA regs
are inconsistent with 202(a)

. No evidence that GHG do not endanger public health or welfare;
indeed, wê are likely do find that they do

. Failure of EPA to make endangerment finding not good enough,
because that is not an affirmative finding that GHGs don't endanger
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Option 2. Part¡al lFull Denial Based
on lnadequate Leadtime (1)

fdur possible approaches for granting a partial waiver or full denial based on
leadtime concerns

Deny for first 2-3 years
Deny after first 2-3 years
Full denial
Full denial with conditional approval if CA revises regulations to push back its program by
three model years

Basic Approach
Though EPA normally counts leadtime from date CA enacts" regulations, this situation iss differõnt. EPA had siàted its view that section 202 did not a1¡oñ EPA relulation of GHGs,
wn¡ón CòulO logically méan that EPA could not grant a waiver
Thus, manufacturers were not expecting CA GHG regulations to be enforceable and were
only ón notlce of possibly having to meõt the regulatiõns since April Suprerne Court decision
CA has not justified its regulations based on such a short amount of leadtime

lssues Common to all Sub-options
'") - EPA's long time view is that leadtime should run from date California enacts standards
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Even given EPA's previous opinion regarding section 202, manufacturers were arguably not
justifiel.in thinking we would deny the waivei, given traditional analysis under section
2og(¡Xr Xc) v
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Option 2: Part¡al lFull Denial Based
on lnadequate Leadtime (2)

Option 2A: Deny for first 2-3 years based on leadtime concerns
Argument would be that manufacturers would only have 9 months leadtime to
meet the standards, which would not be considered enough time to change their
manufacturing to meet the standards
lssues:

. Specific evidence in docket indicates manufacturers can meet the standards for first 2-3
years

& . CA provided significant evidence that these standards were feasible and manufacturers- provided no evidence that they were not feasible

Option 28: Deny for years after the first 2-3 model years
Argument would be that there is nothing in the record indicating manufacturers
cañ meet the more difficult later standaids within the lead time if it begins in 2007
lssues:

. No specific evidence that manufacturers can meet these standards today

. CA provided evidence that standards are feasible and manufacturers provided no
evidence that they were not feasible

. Manufacturers claim that CA feasibility determination was based on lead time starting in
20M-5, but CA disputes this charactcirization and says standards are feasible in the
appropriate model years
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Option 2. Partlal lFull Denial Based
on lnadequate Leadtime (3)

o Option 2C. Full denial
Argument would be combination of reasons for
options 2A and 28 and that the GHG program is a
single non-segregable program where deny¡ng for
any year (particularly early years) has effect on other
years (e.9., denial of early years would affect ability to
bank credits for use in later years)

. Same as for Options 2A and 28
r Significant evidence that standards are feasible and no

evidenceinrecordthattheprogramisinfeasible
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Option 2. Part¡al lFull Denial Based
on lnadequate Leadtime (4)

o Option 2D: Full Denial and Condit¡onal Grant
Argument: The evidence in the record indicates that the
standards are feasible but that CA calculated appropriate lead
time starting three years too early. Therefore, wê deny the
program as written, but find that ¡f CA revises standards to begin
and phase in three years later, then standards are feasible given
leadtime and EPA does not*$ieed further review to grant a waiver
if standards are so revised
lssues.
. This is still a denial of the waiver request for existing CA standards,

so all of the issues with previous sub-options remain
. Those who oppose waiver may argue that we have no authority to

waive standards that do not yet exist and that we need to go' through proper procedures before granting waiver for future
standards
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Denial: CA Doesn't Neero GHG Standards to Meet

Compelling and Extraordinary Conditions (1)

. jArgument: Cl¡mate change is worldwide
condition caused by worldwide pollution. CA
conditions (causes of
emissions/geography;

discernible effect on ozone - thus, CA does not

are generally not
extraordinary with respect to clirnate. Even w¡th
regard to ozone, change in climate caused by
standards is so m¡niscule as to not have any
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need these standards,'{o meet any compelling &
extraord i nary cond itions

.{i

effects of air pollution)

z
r¡o

leiv=
4u)
öp<F
62
F!l
-ØFr¿
5Eúz
1ct
'-t l¡<ci
z)1t¿ú¿-27.
çJFúÉ>:zØ
r¡l f;
(t) >jo
s4
i- q)
\ (t)
ç, Êl
t-úz9tÀz
5U

f¡¡ J>z
FO
4e
ËS1ú

Vø
22'.1

Urt
ê\'.-- *,.. -. . --- 14



z
l¡l

rãv=
4u7

<Fzno2
YúiE z-r

o-úz
\vt
F{ l¡<Øt.Ozù
tÀú

zù
>VzØÈú-: r¿Ø>
Þ\J
çÀ4

)-Ø\ (t)
ehl
t-úzet¿z
¿v

tctl>z
FO
¿ã
HN

ÞlÞ
z,:

22
U(h

z
f¡

räY=4u)F^ |
<F
62
Y-ØE r-ì
gE
úz
1,n¡J l¡l<v)-oz*
zù
>Y
ZC14P
'a>
f\'

F<Þ._ (t

^?. 
:VE-ú2c j

QZ ¡

¿,-Þ9(J¡. I

\Jr-i

É¡¡ ;>2

r¡ñcoÈ

¡l=
z ,_.

29
Ç(t

CA Doesn't Need GHG Standards to Meet
Compelling and Extraord¡nary Conditions (2)

Ãso lssues:
Climate change directionally exacerbates CA ozone probleffis,
which are the foundation of sect¡on 209(b);
Data indicates standards w¡ll lead to reduction in temperatures
(actually calculated by Alliance) and also reduction in ozone
precursors;

g EPA and courts have made clear that we Are not to second-
bit of reductionguess CA policy choices and that every little

helps - Supreme Court opinion echoes this;

EPA will likely make arguments similar to CA to justify our own
GHG rule;

¡ 
lnconsistent with precedent saying_we look at vehicle program

i* as a whole, not individual standards
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Concl usions and Next Steps

Most defensible action is to grant waiver
Partial/complete denial based on leadtime
supported in the record

\ GHG rule
\Next steps:
i- Option selection
i- Preparation of decision document

i- Review of decision document

i- Signature

Denial based on lack of need for standards to meet
compelling and extraordinary conditions_has htg! legal
risk and is contrary with central tenets of prior EPA
procedure and likély EPA statements defending its own
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Summary

o Background
o 3 Options Presented

- Grant Waiver

- Deny Waiver Partiaffiy or CorRpletely Based
on Leadtime Concerns

Deny Waiver Based on Lack of Need to Meet
Compelling and Extraordinary Conditions

o Conclusions and Next Steps
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notice and comment, waive
ls unless EPA makes any of the

determining that its standards are, ¡n
e of public health and welfare as ,ll

''.

CA does not need such state standards to meet compelling and ''j, 'l

extraordinary conditions; or i , ',,

+ CA standards are not consistent with CAA section 202(a) ' ' : , ;

Past Practice ,:;

not later) model years (ZÊV)
No waiver requests were partially denied based on anything other than lead time
or tech nological feasibility
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Leg¡slative Hlstory

lnitial Enactment of Preemption Section (1967)
Pree.mpted all state and local standards but allowed California to
rece¡ve wa¡ver of preemption from EPA.
CA was ahead of the federal gov't in regulating motor vehicles,
made "pioneering efforts" in auto pollution control. CA also had

.. "com pel I i n g and extraord i na ry ci rcu mstanc@s sufficiently d ifferent
' from the nation as a whole to justify standards ... which might

need to be more stringent than federal." r

Congress preserved CA's regulatory role and protected industry
from many different state regulations.

- Benefits to nation were 1) CA a
provide benefits to that state; 2
experience as a laboratory that
standards; 3) while there are di
consumer of the nation not pay
faced with only one potential v¿
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Leglslative H istory (cont)

1977 Revisions
California standards need only be "in the aggregate" as
protective as federal standards
Aff¡rmed 1967 reasoning. Affirmed EPA's prior "liberal
construction"6f 209(b) t-o perm¡t CA to proceed w¡th its own
program.

Purpose of 1977 amdts. was to "ratify and,,strengthen the CA
waiver prov¡sion and to affirm the underly¡ng intent of that
provision, i,e. to afford California the broadest possibie discretion
in selecting the best means to protect the health of its citizens
and the public welfare."
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Option 1: Grant Waiver (1)

' Option most eas¡ly defensible based on record and precedent
. " Protectiveness"

:ion 209(bX1XA) if we find CA was
ì "in the aggregate" protectiveness

CA standards clearly more stringent than non-existent (or even
contemplated) EPA standards
Manufacturers rely on Sierra"R€bearch study,to show that CA standards
will increase ozone precursors

. EPA has found sever:al significant proólems with the assumptions in the
Sierra Research study

. CA has provided its own study that indicates that the standards will decrease
ozone precursors

. OAR believes CA's assumptions are reasonable in general, and not arbitrary
or capricious

. EPA will be relying on assurnptions similar to CA's in its GHG rule
OAR does not believe that we can find CA's protectiveness finding to be
arbitrary and capricious
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Compelling and Extraordinary Conditions
Ozone
. CA provided data indicati_ng _standards reduce ozone precursors and. argues that reduction in GHG will be beneficial for ozone ploblem - ,'

EPA will likely make similar''btatements in our rule , ? ' ,'. CA ozone problem has always been cons¡dered compell,inþ: änd',,,' 
,

extraordinary

ffi . Even though benefits are small(r 
and EPA ahd courts have foun,
CA policy choices - Supreme (

small reductions are helpful ;1

Generally
.PrecedentindicateSweshouldlookatneedforCAprog!"arnasa

whole, not individual standards - need for CA progräm-ñot in'doubt, '

. CA general climate change concerns are fa¡rly compelling áF coufd''.
be considered extraord inary
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Option 1: Grant waiver (3)

o Consistency with section 202(a)
Normal criteria. technological feasibility cons¡dering leadtime.

\ç'

Auto manufacturers did not provide evidence that standards were
infeasible
CA provided substantial evfuence that near-term and long-term
standards could be met with technology already in field without
reducing vehicle size
Evidence indicates that leadtime was sufficient (particularly from
date of CA enactment, but even from date öf Supreme Court
decision)

Endangerment
Burden on those opposing waiver to provide evidence that CA regs
are inconsistent with 202(a)
No evidence that GHG do not endanger public health or welfare;
indeed, wê are likely do fin$,that.they do
Failure of EPA to make endangerment finding not good enough,
because that is not an affirmative finding that GHGs don't endanger
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Option 2: Partial lFull Denial Based
on lnadequate Leadtime (1)

FoÛr possible approaches for granting a partial waiver or full denial based on
leadtime concerns

Deny for first 2-3 years
Deny after first 2-3 years
Full denial
Full denial with conditional approval if CA revises regulations to push back its program by
three model years

Basic Approach
Though EPA normally counts leadtime from date CA enacts.regulations, this situation is

# differõnt. EPA had síated its view that section202 did not aftoù EPA regulation of GHGs,
which could logically mean that EPA could not grant a waiver
Thus, manufacturers were not expecting CA GHG regulations to be enforceable and were
only ón notice of possibly having to meõt the regulatiõns since April Supreme Couft decision
CA has not justified its regulations based on such a 

'short 
amount of leadtime

lssues Common to all Sub-options
EPA's long time view is that leadtime should run from date California enacts standards

- ,, Even given EPA's previous opinion regarding section 292, ma.nufacturers ryere arguably not' jr¡stified in thinking we would deny the waiver, given traditional analysis under section

,. 2os(u¡(1xc) v
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Option 2. Part¡al lFull Den¡al Based
on lnadequate Leadtime (2)

Option 2A: Deny for first 2-3 years based on leadtime concerns
Argument would be that manufacturers would only have 9 months leadtime to
meet the standards, which would not be consideréd enough time to change their
manufacturing to meet the standards
lssues:

. Specific evidenee in docket indicates manufacturers cãr meet the standards for first 2-3, years

,, . CA provided significant evidence that these standards were feasible and manufacturers
. provided no evi-dence that they were not feasible

Oþtion 28: Deny for years after the first 2-3 model years
Argument would be that there is nothing !n tl'!e record. indicating-T?nufacturers
can meet the more difficult later standalds within the lead timelf it begins in 2007

lssues:
. No specific evidence that manufacturers can meet these standards today
. CA provided evidence that standards are feasible and manufacturers provided no' evidence that they were not feasible

CA feasibility determination was based on lead time starting in i
this characteírization and says standards are feasible in the 

ì
i

\\r**-*******". 
- - *****_rl
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Option 2. Part¡al lFull Denial Based
on Inadequate Leadtime (3)

o Option 2C: Full denial
Argument would be combination of reasons for
options 2A and 2B and that the GHG program is a
single non-segregable program where denying for
any year (particularly"effirly years) has effect on other
years (e.9., denial of early years wÖuld affect ability to
bank credits for use in later years)

lssues:
Same as for Options 2A and 28

Significant evidence that standards are feasible and
evidence in record that the program is infeasible
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o Option 2D: Full Denial and Conditional Grant
Argument: The evidence in the record indicates that the

. standards are feasible but that CA calculated appropriate lead ,

time starting three years too,e¿
program as wr¡tten, but find th¿

and phase in three years later,

u leadt¡me and EPA does not need further rel/iew to grant q waiveÉ" 
¡f standards are so revised " ,.i' i .

, -.- -'"; This is still a denial of the wa¡ver request for existing CA :standards,l 
,

,,'''''",SoalloftheissueswithpreViouSSub-optionsremain
!'' . Those who oppose waiver me
i waive standards that do not Yr

, through proper Procedures bet.,. standards it".*:-*"=

PRIVILEGED - ATTORNEY- ' ,,, .j ' i3
CLIENT AND DELIBERATIVE .

Option 2. Partlal lFull Denlal Based
on lnadequate Leadtime (4)
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Denial: CA Doesn't Nedb GHG Standards to Meet

Compelling and Extr:aordinary Conditions (1)

. 'Argument. Cl¡mate change is worldwide
condition caused by worldwide pollution. CA
conditions (causes of ç"ir pollution such as
emissions/geography; levels of air pollution;
effects of air pollution) are generally not
extraordinary w¡th respect to clirnate. Even with
regard to ozone, change in climate caused by
standards is so miniscule as to not have any
discernible effect on ozone - thus, CA does not i

need these standards.,to meet any compelling &i
extraordinary conditions 

,',
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CA Doesn't Need GHG Standards to Meet
Compelling and Extraord¡nary Conditions (2)

dåÞo lssues.
Climate change directionally exacerbates CA ozone probleffis,
which are the foundation of section 209(b);

Data indicates standards will lead to reduction in temperatures
(actually calculated by Alliance) and also reduction in ozone

, precursors; * "j EpA and courts have made clear that we Are not to second-
guess CA policy choices and that every little bit of reduction
helps - Supreme Court opinion echoes this;

EPA w¡ll likely make arguments s¡milar to CA to justify our own
GHG rule;

: lnconsistent with precedent saying"we look at vehicle program
,iÍ as a whole, not individual standards
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Conclusions and Next Steps

Most defens¡ble action is to grant waiver
based on leadtime issues is not\ Partial/complete den ial

isupported in the record
Denial based on lack of need for standards to meet
cgmpelling and extraordinary conditions has high legal
risk and is contrary w¡th central tenets of prior EPA
procedure and likély EPA statements defènding its own
GHG rule
Next steps:

Option selection
Preparation of decision document
Review of decision document
Signature


